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PART I: INTRODUCTION 

A. Overview 

VAA Appellant

Heathrow Airport
CAA

Act CAA12

HAL
AOS

H7 H7 Final 
Decision

wrong

B. Application for permission to appeal 

CMA

Air transport service a service for the carriage by air of 
passengers or cargo to or from an airport in the United Kingdom

NOA

[Exhibit NoA1/50/3191]
CAA Market Power Determination  [Exhibit NoA1/51/3208]  

CAA12 [Exhibit NoA1/69/4765]
[Exhibit NoA1/54/4026]
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MW1

C. Scope of appeal 

WACC

RAB

wrong

[Exhibit 
 NoA1/126/10604]

[Exhibit 
 NoA1/127/10634]
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D. Legal framework 

E. Key documents 

 WACC Report

 RAB Report

F. Request for appeals to be considered together 

CMA Rules

[Exhibit 
NoA1/126/10620]

[Exhibit 
 NoA1/126/10604]
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PART II: LEGAL FRAMEWORK  

A. Overview 

B. Statutory grounds of appeal 

wrong

error of fact

wrong in law

C. CMA rules regulating the conduct and disposal of appeals 

CMA Guide
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D. The CAA’s statutory duties 

CAA’s general duty10

further 
the interests of users of air transport services regarding the range, availability, continuity, 
cost and quality of AOS

promote competition in the 
provision of AOS

finance

reasonable demands

economy and efficiency

[Exhibit NoA1/126/10600]
[Exhibit NoA1/127/10626]

[Exhibit 
NoA1/127/10629]

[Exhibit 
NoA1/69/4714]

Whilst this should require the CAA to encourage efficient and 
economic investment by allowing a reasonable return over time, the financing duty does not require the CAA to ensure 
the financing of regulated airports in all circumstances, for example the CAA would not be required to adjust regulatory 
decisions in order to take account of an operator’s particular financing arrangements or put the interests of users at risk 
by making them pay for an inefficient operator’s financing decisions  
(CAA12 Explanatory Notes) [Exhibit NoA1/70/4807]  

One would expect both of 
those needs to be met in a competitive airports market where airport operators provide the services demanded by 
passengers at minimum cost. The requirement to have regard to those needs reflects the fact that the ultimate aim of 
economic regulation is, as far as is possible, to replicate the outcomes of a competitive market

[Exhibit NoA1/70/4807]
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environmental effects

guidance

most important immediate task
supporting the recovery and growth of the aviation industry

international obligation

better regulation

[Exhibit NoA1/69/4714]

[Exhibit NoA1/90/7891]  
[Exhibit NoA1/96/7915-7917]

[Exhibit 
NoA1/98/8062]  

[Exhibit NoA1/111/9976]

[Exhibit NoA1/120/10259]

[Exhibit NoA1/121/10310] we will 
pursue non-regulatory options where we can”, and “will act decisively to put [strong rules] in place and enforce them 
vigorously
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differs significantly

E. Relevant public law principles 

intra vires)

F. The standard of review to be applied by the CMA 

R (on the application of Maureen Smith) v East Kent Hospital NHS Trust, Kent, and Medway Health Authority [2002] 
EWHC 2640 (Admin),  [Exhibit NoA1/72/4875-4876]
Keep Wythenshawe Special Limited v NHS Central Manchester CCG, NHS North Manchester CCG, NHS South 
Manchester CCG, NHS Stockport CCG, NHS Tameside and Glossop CCG, NHS Bolton CCG, NHS Bury CCG, NHS 
Salford CCG, NHS Wigan CCG, NHS Heywood Middleton and Rochdale CCG, NHS Trafford CCG, NHS Oldham CCG 
v University Hospital of South Manchester NHS Foundation Trust, NHS North Derbyshire CCG, Derbyshire County 
Council, Stockport NHS Foundation Trust, NHS Commissioning Board (NHS England), High Peak Borough Council

[Exhibit NoA1/80/5520]

Department for Energy, Climate 
Change v Breyer Group PLC and Others [Exhibit 
NoA1/77/5174] Northern Powergrid (Northeast) and Northern Powergrid (Yorkshire) v the Gas and 
Electricity Markets Authority: Final Determination [Exhibit NoA1/79/5362]

British Gas Trading v The Gas and Electricity Markets Authority – Final Determination [Exhibit 
NoA1/78/5189] Northern Powergrid (Northeast) and Northern Powergrid (Yorkshire) v the Gas and Electricity Markets 
Authority: Final Determination [Exhibit NoA1/79/5362]

Firmus Energy Distribution v NIAUR [Exhibit NoA1/81/5540]
SONI Limited v NIAUR [Exhibit NoA1/82/5749]
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The existing 
sectors where there are the most directly comparable appeals regimes covering the same or 
similar grounds of appeal are energy and airports

the range of responses which a reasonable decision-maker might 
have made in the circumstances

Open letter on CMA's Licence modification appeals rules and guidance
[Exhibit NoA1/114/10165]

Soomatee Gokool & Ors v Permanent Secretary of the Ministry of Health and Quality of Life & Anor
[Exhibit NoA1/74/4925]  
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de novo

clearly material

G. The CMA's powers when allowing an appeal 

Danae Air Transport SA v Air Canada [Exhibit NoA1/71/4856]
Cadent Gas Limited, National Grid Electricity Transmission plc, National Grid Gas plc, Northern Gas Networks Limited, 
Scottish Hydro Electric Transmission plc, Southern Gas Networks plc and Scotland Gas Networks plc, SP Transmission 
plc, Wales & West Utilities Limited v Gas and Electricity Markets Authority  – Final Determinations: Volume 1 Energy 
Licence Modification Appeals 2021 – Volume 1 [Exhibit NoA1/86/7485]
Cadent Gas Limited, National Grid Electricity Transmission plc, National Grid Gas plc, Northern Gas Networks Limited, 
Scottish Hydro Electric Transmission plc, Southern Gas Networks plc and Scotland Gas Networks plc, SP Transmission 
plc, Wales & West Utilities Limited v Gas and Electricity Markets Authority, Final Determinations: Volume 2B,

 [Exhibit NoA1/87/7762]
British Gas Trading v The Gas and Electricity Markets Authority – Final Determination

[Exhibit NoA1/78/5215-5216] Firmus Energy Distribution v NIAUR [2017], 
[Exhibit NoA1/81/5560]

[Exhibit 
NoA1/86/7493-7495]

[Exhibit 
NoA1/126/10622-10623]

[Exhibit NoA1/69/4734]
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[Exhibit NoA1/126/10623]
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PART III: BACKGROUND TO H7 PRICE CONTROL 

A. Overview 

B. The Q6 price control 

Q6 price control
Q6

CE
TRS

NERL

“The allowances for demand shocks in the traffic forecasts and in the cost of capital are 
two different concepts. The CAA does not, therefore, consider that its proposals constituted 
double-counting. For example, the CAA may set the price control on the basis of a forecast 
level of shocks of 1% per annum. However, there could be a 10% chance that the out-turn 
level of shocks exceeds the forecast level by one percentage point of more. The risk that 
the out-turn is different is borne by the company and the shareholders. The CAA therefore 

[Exhibit NoA1/51/3208]
CAA Notice Granting 

Licence to HAL [Exhibit NoA1/53/3672]
[Exhibit NoA1/51/3217-3218

H7 Final Proposals Section 3 [Exhibit NoA1/23/998-999]
(CAA June 2020 Consultation)

[Exhibit NoA1/58/4203]

[Exhibit NoA1/61/4552]
[Exhibit NoA1/53/3848]
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allows a higher rate of return for the company than would otherwise be the case to 
compensate for this risk.”

HAL may request that its price control be reopened at any time. The CAA would consider 
such a request in the light of its statutory duties under the circumstances prevailing at the time

iH7

C. The H7 price control and the Covid-19 pandemic 

IBP

April 2020 Update

Q6 Final Proposals
[Exhibit NoA1/2775-2776]

[Exhibit NoA1/52/3421]
Increasing airport capacity in the South-East of 

England [Exhibit NoA1/99/8069]

[Exhibit 
NoA1/55/4102]

[Exhibit NoA1/56/4115]
[Exhibit NoA1/100/8070]

R (on the application of Plan B Earth) and others v Secretary of State for Transport 214 [Exhibit 
NoA1/83/6061]

[Exhibit NoA1/102/8933-8934]
R (on the application of Friends of the Earth Ltd) v Heathrow Airport Ltd [Exhibit NoA1/84/6144]

[Exhibit 
NoA1/133/11027]

[Exhibit NoA1/57/4178]
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to recalibrate 
Heathrow’s incentives unsustainable

unprecedented challenges
separately set out more details 

of [its] request and potential mechanisms for a reopener to [the CAA’s] Chief Executive
discussions on how we can urgently move to implementation as delay is not in the 

interests of consumers or other stakeholders

June 2020 Consultation

“We do not currently expect construction for expansion to restart during H7. If expansion 
restarts, we will treat it as an add-on to the price control. This, and the impact of the covid-
19 pandemic on traffic volumes, means that several key assumptions used to construct the 
IBP are no longer appropriate. These include assumptions on traffic forecasts, the capex 
plan, financing and financeability and several other key building blocks.”  

BBU

RBP
base case

HAL’s Application

[Exhibit NoA1/65/4677]

[Exhibit NoA1/88/7886]
[Exhibit NoA1/58/4203]

[Exhibit NoA1/58/4231]
H7 Initial 

Proposals Summary [Exhibit NoA1/35/1629]
[Exhibit NoA1/102/8662]

HAL's Covid RAB 
Adjustment Application [Exhibit NoA1/8/335]
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October 2020 Consultation
February 2021 Consultation

April 2021 
RAB Adjustment Decision

will not seek to argue that HAL (or airlines) should be 
precluded from challenging any aspect of the CAA’s H7 licence modifications on the basis that it 
reflects a decision already taken in the [April 2021 RAB Adjustment Decision] that ought to have 
been challenged by way of judicial review.

April 2021 Way Forward Document
 

[Exhibit NoA1/8/338-339]

CAA October 2020 RAB Consultation [Exhibit NoA1/9/378] 

CAA October 2020 RAB Consultation Appendices [Exhibit NoA1/10/414]

CAA February 2021 RAB Consultation [Exhibit NoA1/11/453] 

CAA February 2021 RAB Consultation Appendices [Exhibit NoA1/12/502]

RAB Adjustment Decision [Exhibit NoA1/13/557]
CAP2140: Status of the CAA's document  [Exhibit NoA1/91/7895]

Status of CAP2041 "Economic Regulation of Heathrow Airport Limited: "Response to its 
request for a covid-19 related RAB adjustment" (the "Response")  [Exhibit NoA1/92/7897-7898]

Status of CAP2041 "Economic Regulation of Heathrow Airport Limited: "Response to its 
 request for a covid-19 related RAB adjustment" (the "Response")  [Exhibit NoA1/92/7898]

[Exhibit NoA1/23/1006-1007],
For the avoidance of doubt, the April 2021 RAB Adjustment Decision was intended to be our final decision to 

give effect to the inclusion of the £300m in HAL’s opening RAB for H7 RAB. … Nonetheless, this change will be put into 
effect through the same licence modifications that will introduce the H7 price control. As such, airline stakeholders will 
be able to appeal this decision to the CMA if they disagree with our reasoning and approach to these matters

In due course, this process will provide key stakeholders 
with the right to appeal the licence modification, which will encompass our decisions on HAL’s regulatory asset base 
(including in relation to the interim RAB adjustment)”, 

"ORC and OBR Next Steps" [Exhibit NoA1/95/7908]
April 2021 Way 

Forward Document [Exhibit NoA1/59/4320]
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RBP Update 1

Initial 
Proposals

detailed responses

left airlines 
and consumers in the dark as to what level of charges will be ultimately levied. As an airline, we 
are therefore unable to take informed commercial decisions as to how to approach charges going 
forward. This issue affects all tickets being sold for flying at any point in 2022

RBP Update 2

Holding Price Cap 2022

H7 Revised Business Plan Update 1
[Exhibit NoA1/108/9678]

Principles of effective regulation [Exhibit NoA1/110/9974]
[Exhibit NoA1/107/9673]

Supporting recovery in the UK aviation sector [Exhibit NoA1/116/10193]
[Exhibit NoA1/35/1641-1642]

[Exhibit NoA1/35/1643]
[Exhibit NoA1/21/814]

VAA and Delta Joint Response to H7 Initial Proposals – 2022 Charges
[Exhibit NoA1/41/1984]

[Exhibit NoA1/41/1981]
[Exhibit NoA1/113/10046]

[Exhibit NoA1/62/4595]
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H7 Final Proposals

in the Autumn of 2022

a large number of detailed 
responses

repeated many of the concerns they had raised at earlier stages of the process, suggesting that 
the proposed charge was too high and should be no more than around £18.50 on average across 
the H7 period considered that the Final Proposals included a number of 
fundamental errors in relation to areas such as the passenger forecast, the cost of capital and the 
RAB adjustment

strong 

no longer possible to 
reach and implement a Final Decision on all aspects of the H7 settlement in a timely way to come 
into effect when the current holding price cap expires on 31 December 2022

[Exhibit NoA1/35/1643]
H7 Final 

Proposals Summary [Exhibit NoA1/21/803]
[Exhibit NoA1/21/833]

Holding Price 
Cap 2023 Consultation Document [Exhibit NoA1/63/4637]

H7 Final Decision Summary [Exhibit NoA1/1/8]
Ibid.

[Exhibit NoA1/21/832]
[Exhibit NoA1/63/4637]

[Exhibit NoA1/21/815-816]
Ibid.  

[Exhibit NoA1/1/12]
[Exhibit NoA1/63/4637]
[Exhibit NoA1/63/4637]
[Exhibit NoA1/63/4639]
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Holding Price Cap 2023 Consultation Document

wider H7 price review 
programme will continue at an appropriate pace with the aim of allowing both the CAA’s Final 
Decision and any appeal to the CMA to be concluded during 2023

unacceptable to have no clear 
complete timeline for the regulatory process and to rely on last minute publications to ensure the 
right provisions are in place

materially out of date also mean 
that 2022 performance

is now available and does not need to be forecast
a timetable for its Final Decision and indicates what, if any, further work it 

is doing at this stage “[e]ach round of delay comes at the expense of certainty 
for the industry at large, and the longer the CAA takes, the more review of prior evidence it will 
have to carry out (as the evidence base becomes increasingly outdated)

do material work to amend the 
interim cap in light of the consultation responses

Holding Price Cap 2023 Decision

Holding Price Cap 
2023

[Exhibit NoA1/63/4632]
[Exhibit NoA1/63/4645-4646]

[Exhibit NoA1/63/4645]

HAL Response to Holding Price Cap 2023 Consultation [Exhibit 
NoA1/66/4688]

[Exhibit NoA1/66/4689]
[Exhibit NoA1/66/4689]

Holding Price Cap 2023 Joint Response [Exhibit NoA1/67/4702]
[Exhibit NoA1/67/4697]

[Exhibit NoA1/67/4693]
[Exhibit NoA1/69/4731]

Holding Price Cap 2023 [Exhibit NoA1/64/4651]
[Exhibit NoA1/35/1643]

[Exhibit NoA1/1/17]
[Exhibit NoA1/1/15]
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H7 Final Decision Appendix C [Exhibit 
NoA1/5/191]

[Exhibit NoA1/1/17-18]
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PART IV: GROUND 1 – PASSENGER FORECAST 

A. Overview  

central importance to the overall economics of the airport
key driver of our calculation of the maximum 

allowed level of allowed airport charges

is a fundamental step in allowing us properly to further the 
interests of consumers, having regard to the matters required by CAA12.

is a fundamental step in allowing us properly to further the 
interests of consumers, having regard to the matters required by CAA12

Exhibit NoA1/2/28
[Exhibit NoA1/2/28]

[Exhibit NoA1/2/28]

[Exhibit NoA1/2/28]
[Exhibit NoA1/2/28]

[MW1/15-16]
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Final Decision Skylark Report

B. The CAA’s decision 

The CAA’s methodology 

In the H7 Initial Proposals

collapsed at Heathrow airport to approximately 3% of the levels expected when the 
interim price control and airport/airline commercial deal was put in place in 2020 and 2021

steady recovery from the impact of the covid-19 

reasonable approach

difficult judgments

we have decided to use 
HAL’s models as the basis for our passenger forecast for Initial Proposals, but where our views 
have differed from HAL’s, we have made adjustments in the models, or corrected the output to 
reflect the likely effect of such differences

H7 Initial Proposals Section 1 [Exhibit NoA1/36/1665]
[Exhibit NoA1/36/1665]
[Exhibit NoA1/36/1670]

Ibid
[Exhibit NoA1/36/1670]
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2021 Skylark Report"

until early in 2022” without further action by 
the CAA, there will be no price cap applicable to HAL from 1 January 2022

In response to the H7 Initial Proposals

AOC LACC

[Exhibit NoA1/36/1670]
[Exhibit NoA1/36/1670]
[Exhibit NoA1/36/1671]
[Exhibit NoA1/36/1672]
[Exhibit NoA1/36/1672-1673]

[Exhibit NoA1/36/1674]
2021 Skylark Report [Exhibit NoA1/28/1948]  

H7 Initial Proposals Section 3 [Exhibit NoA1/38/1887]

[Exhibit NoA1/62/4601 and 4610]
[Exhibit NoA1/36/1674]

[Exhibit NoA1/62/4620]
[MW1/11-12]  

AOC, LACC and IATA 
Response to H7 Initial Proposals [Exhibit NoA1/46/2326]

VAA Response to H7 Initial 
Proposals [Exhibit NoA1/43/2199]
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In the H7 Final Proposals
particularly challenging

strong recovery remained uncertainties 
about the path of recovery in the light of macroeconomic headwinds and other uncertainties

HAL has refused to make its passenger 
forecasting models openly and transparently available to stakeholders.  

has undermined our confidence in the credibility and robustness of HAL’s 
passenger forecasts and caused us to place less weight on this evidence

much wider range of information
HAL’s forecast and 

forecasting method has been given less weight in the development of our forecast, as it has 
become one of a number of forecasts that we have considered

a forecast using our own assumptions and HAL’s model

significant divergence great deal of continuing 
uncertainty over how developments in the industry, the economy, the aviation market and the 
course of the covid-19 pandemic will affect traffic at Heathrow

Ibid.
[MW1/29-32]

H7 Final Proposals Section 1 [Exhibit NoA1/22/843]
Ibid.

[Exhibit NoA1/22/844]
Ibid.

[Exhibit NoA1/22/845]
[Exhibit NoA1/22/844]
[Exhibit NoA1/22/845]
[Exhibit NoA1/22/849]
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do not 
consider these arguments are sufficiently persuasive for us to adopt a different approach

our CAA-amended HAL Mid case forecast is more in line with external forecasts 
than HAL’s Mid case forecast and we consider this supports the suitability of the set of 
amendments we have made to HAL’s model

comparing its risk-
weighted forecasts to external forecasts which are not risk-weighted was inappropriate

should not reflect the effect of HAL’s ‘Local Rule A’ 
capacity cap in 2022

Easter saw delays and cancellations at Heathrow and 
elsewhere as staffing and capacity shortages caused airports and airlines to struggle to meet 
returning demand. Between May [sic] and October 2022, HAL applied capacity restrictions under 
Local Rule A to increase operational resilience and reduce queues, delays and cancellations. In 
both November and December 2022, passenger numbers reached 89 per cent of 2019 levels, 
the highest percentage of 2019 passenger numbers at Heathrow airport since the start of the 
covid-19 pandemic. Since then, bookings have remained robust, despite the economic pressures 
being faced by consumers

we have observed a stronger 
than anticipated recovery in passenger volumes”.

no longer an appropriate forecast
significant bias

The CAA’s H7 Final Decision 

[Exhibit NoA1/2/33]
Ibid.

[Exhibit NoA1/2/34]
[Exhibit NoA1/2/34]

[Exhibit NoA1/2/34]
Ibid.

[Exhibit NoA1/2/35]
Ibid.

[Exhibit NoA1/2/38-39]
[Exhibit NoA1/2/38-39]
[Exhibit NoA1/2/39-43]
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Errors 1(a) and (b) – Erroneous use of HAL's forecasting model 

The CAA’s Approach  

challenging set of 
circumstances HAL has not been prepared to share its 
modelling in a full and transparent way with stakeholders undermined [its] 
confidence in the credibility and robustness of HAL's passenger forecasts and caused us to place 
less weight on this evidence

a forecast using our assumptions and HAL's model remains the 
starting point for developing our own forecasts

CAA-amended (unshocked 
HAL) mid case

both HAL's 
model and a wider range of independent forecasts…drawing on a wider and deeper evidence 
base to enhance our method, taking into account a wide range of industry views on recovery

baseline

to reflect the actual demand and forward bookings observed up to December 2022, 
and the change in economic outlook since we published the Final Proposals

[Exhibit NoA1/22/844]
[Exhibit NoA1/22/845]
[Exhibit NoA1/36/1670-1673]
[Exhibit NoA1/22/852]
[Exhibit NoA1/22/858]
[Exhibit NoA1/22/852]

amended version of HAL’s forecast model as well as external forecasts and data and forecasts provided by 
stakeholders [Exhibit NoA1/2/33-34]
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Error 1(a) – The use of the HAL model was procedurally unfair  

HAL not being prepared to share its model in a full and transparent way with 
stakeholders

[Exhibit NoA1/22/844]

[Exhibit NoA1/97/7984-7985]
[MW1/28-29]

[Exhibit NoA1/22/843-845]
[Exhibit NoA1/2/37]

[MW1/29-32]
 [Exhibit NoA1/69/4714]

R (Eisai Ltd) v National Institute for Health and Clinical Excellence
[Exhibit NoA1/73/4917]

at a significant disadvantage in challenging the reliability of the model. In that respect it limits their ability to 
make an intelligent response on something that is central to the appraisal process
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limited 
guidance outlining the model structure

suitable
opaque

2021 Skylark Report [Exhibit NoA1/40/1949]
no discussion, either verbal or written, has been entered 

into with HAL, airport users, or any other party Final Decision Skylark Report
[Exhibit NoA1/7/320]

[MW1/57]

[MW1/56-62]



NON-SENSITIVE VERSION 

[t]he CAA do not have a version of HAL's latest model
appears

Error 1(b) – The CAA is wrong to have used HAL's model as a starting point for its forecasts  

[MW1/59-60]
[MW1/57-58,60]

[MW1/18-19]
[MW1/15-16]

[Exhibit NoA1/2/39-40]
[Exhibit NoA1/2/39]

[Exhibit NoA1/2/32]





NON-SENSITIVE VERSION

number of passengers flying in the month of 
December 2022

Chart showing trend in passenger levels as against 2019 levels, Heathrow (SP) 
Limited Investor Report December 2022.

Source: Heathrow (SP) Limited and Heathrow Finance PLC, Investor Report December 2022, 
dated 16 December 2022, page 5205. 

[i]n December 2022, HAL updated its 

[MW1/22]

[Exhibit 
NoA1/115/10179]

[Exhibit NoA1/2/45]
[Exhibit NoA1/130/10861]

[Exhibit NoA1/115/10173]
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forecast model assumptions and produced a new traffic forecast. However, this was relatively late 
in the process and HAL has not provided us with a copy of its latest model spreadsheets.

ad hoc 

Summary on the correct approach in light of Errors 1(a) and 1(b)  

challenging set of circumstances

 
[MW1/33]

[MW1/32-33]
 [MW1/63-68]
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the CMA to dispose of appeals fairly, efficiently and at proportionate 
cost within the time limits prescribed by the Act

R (Eisai Ltd) 
v National Institute for Health and Clinical Excellence

Errors 1(c) – Errors in the CAA’s four-step methodology for setting the H7 passenger 
forecast

wrong

at least

de novo 

 [Exhibit 
NoA1/126/10618]

[Exhibit NoA1/69/4732]
[Exhibit 

NoA1/126/10604]

Easyjet Airline Co Ltd, Regina (on The 
Application of) v Civil Aviation Authority [Exhibit NoA1/75/4928]

[Exhibit NoA1/69/4731]
differs significantly

[MW1/36]
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to increase operational resilience and reduce queues, delays and cancellations

the exceptional 
circumstances of the recovery from the covid-19 pandemic and in response to legitimate concerns 
about the ability of the airport and a range of service providers (including airlines) to cope with a 
relatively sharp increase in passenger numbers and the difficulties for passengers that might be 
created if such concerns were to crystallise make an adjustment as 
suggested by airlines would penalise HAL and could create perverse incentives for the future and 
would not be in the interests of consumers

exceptional circumstances

[Exhibit NoA1/2/39-40]
[Exhibit NoA1/2/39-40]
[Exhibit NoA1/2/35]
[Exhibit NoA1/2/37-38]

[MW1/39, 40]
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[Exhibit NoA1/2/39]

[MW1/39]
[MW1/40]

[MW1/49]
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lower

Although downside 
risks still exist, we would expect an average forecast for Heathrow airport to continue to increase 
in 2023 (as was the case for the forecast we used for the Final Proposals and all of HAL’s RBP 
forecasts). Therefore, our minimum forecast for 2023 is 90 per cent of the 2019 actual passenger 
numbers  

covid-19 related requirements 
have been lifted

majority of bookings for the year are yet to be 
made

[MW1/41]
[Exhibit NoA1/2/36]

[MW1/41]
[Exhibit NoA1/2/59]

[MW1/42]
[MW1/42]
[MW1/43]
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industrial action and similar disruption
strike action

before considering the effect of the change in economic outlook 
in step 2 [Exhibit NoA1/2/39]  

Final Decision Skylark Report [Exhibit NoA1/7/326]
[Exhibit NoA1/7/326]

[Exhibit NoA1/2/43]
[MW1/46]

[MW1/47]
[MW1/41]
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assumes an L-shaped recovery where the impact 
on the economy remains structural and does not rebound quickly to previous forecast levels

taken the experience of the 2008 recession to indicate how 
changes to UK GDP affect passenger demand at Heathrow, and have applied this to all forecast 
years of H7 (2023 to 2026)

have assumed that the reduction in the size of the economy 
will impact demand by 1% from 2023 onwards over the H7 period

[Exhibit NoA1/2/40-41]
[Exhibit NoA1/7/329] [MW1/52]

close to
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validates
is within the range

risk weighted tend towards the lower end of the range

validated

updated forecast is within 
the range of the external forecasts

[Exhibit NoA1/2/42-43]
Ibid.

[Exhibit NoA1/2/42-43]
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risk-weighted

provide 
independent quality assurance

as we 
consider this improves forecast accuracy for the period as a whole by taking account of 

Ibid
[MW1/54, 55]

[Exhibit NoA1/2/45]
[MW1/56-57]
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asymmetric noneconomic downside risks (due to events such as adverse weather, volcanic 
eruptions, terrorism or strike action)

Summary and the correct approach to passenger forecasts  

[Exhibit NoA1/2/43]
[MW1/55-56]
[MW1/55]
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PART V: GROUND 2 – WACC 

A. Overview 

a key building block
very significant component

[s]etting an appropriate WACC furthers the interests 
of consumers

no higher than 
necessary

Asset Beta error

Index linked Premium error

Point Estimate error 

no higher than necessary

consumers paying too much

H7 Final Decision Section 3
[Exhibit NoA1/3/77]

[Exhibit NoA1/21/809]
Exhibit NoA1/3/77
[Exhibit NoA1/1/4]

[Exhibit NoA1/3/109]
[Exhibit NoA1/23/984-985]

H7 Initial Proposals Section 2
[Exhibit NoA1/37/1757]

[Exhibit NoA1/128/10671]
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erred 
in having significantly overestimated the WACC

B. The CAA’s decision 

June 2020 
Consultation

April 2021 Way Forward Document

Cost of capital issues raised by the Heathrow Airport H7 Price Control
WACC Report [DH1/3]

 [Exhibit NoA1/58/4203]

April 2021 Way Forward Document Appendices [Exhibit NoA1/60/4471]
[Exhibit NoA1/60/4492]  

[Exhibit 
NoA1/60/4491-4492]

[Exhibit NoA1/60/4494-
4495]
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H7 Initial Proposals

 0.52 - 0.67
2021 Flint Report

heavily

substantially reduces HAL’s risk exposure (and will mean extra costs for 
airlines and consumers in downside scenarios)”

and/or suggests that the 
WACC could be set at or below our current mid-point estimate

delivers appropriate 
charges for consumers

Response to H7 Initial Proposals

2021 CEPA Report 1.3%
- 2.8%

 

2021 Flint Report [Exhibit NoA1/39/1895]  
[Exhibit NoA1/37/1764]  

[Exhibit NoA1/37/1769-1770]
[Exhibit NoA1/37/1764-1765]

[Exhibit NoA1/37/1794]
[Exhibit NoA1/37/1801]
[Exhibit NoA1/37/1800]
[Exhibit NoA1/37/1801]  

VAA Response to H7 Initial 
Proposals [Exhibit NoA1/43/2213]

 [Exhibit NoA1/45/2314]
[Exhibit NoA1/43/2217]

[Exhibit NoA1/43/2213]
[Exhibit NoA1/46/2326]
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6.77%

H7 Final Proposals

a 0.01 increase in the asset beta results in an 8bps increase in the 
WACC 2022 
Flint Report

[Exhibit NoA1/47/2619]
[Exhibit NoA1/23/992]

[Exhibit NoA1/23/919]  
2022 Flint Report [Exhibit NoA1/27/1290]

 [Exhibit NoA1/23/925]
[Exhibit NoA1/23/927] [Exhibit 

NoA1/27/1293]
[Exhibit NoA1/23/927]

[Exhibit NoA1/23/932]  
[Exhibit NoA1/23/925-926]

[Exhibit NoA1/23/931-932]
[Exhibit NoA1/23/942-943]

[Exhibit NoA1/39/1897]
[Exhibit NoA1/23/943]
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“the degree of aiming down is 
potentially material

Response to H7 Final Proposals

AP Initial 
Report

[Exhibit NoA1/23/987]
[Exhibit NoA1/23/988]
[Exhibit NoA1/23/988]
[Exhibit NoA1/23/990]

VAA and Delta Joint Response to Final Proposals [Exhibit NoA1/29/1359]
Delta Final Proposals Comments

[Exhibit NoA1/33/1602]  
[Exhibit NoA1/33/1602]

[Exhibit NoA1/29A/11032-11118]
[Exhibit NoA1/29/1376]
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H7 Final Decision

the 
macroeconomic situation has shifted considerably since we published the Final Proposals and 
we have decided to update our estimate of the WACC for these recent changes

no higher than 
necessary”

[Exhibit NoA1/29/1378]

HAL Response to Final Proposals [Exhibit NoA1/32/1599]  

[Exhibit NoA1/3/113]
[Exhibit NoA1/3/84]
[Exhibit NoA1/3/92]
[Exhibit NoA1/3/110]

[Exhibit NoA1/3/111-112]
[Exhibit NoA1/1/4-5]
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C. The CAA’s errors  

significantly overestimated the WACC 
(by 0.72 percentage points), and consequently overstated HAL’s H7 aeronautical revenue 
requirement by £713 million (in 2020 prices)

Error (1): The CAA set HAL’s asset beta too high 

cluster around 0.50

the extended comparator group reinforces 0.50 as a central asset beta for the pre-
pandemic asset beta comparator”.  

[DH1/3]

Q6 Final Proposals Technical Appendix
[Exhibit NoA1/49/3164]

[Exhibit NoA1/49/3164]
[Exhibit NoA1/27/1311]

[DH1/H17]
[DH1/17]
[DH1/17]
[DH1/17]  
[DH1/17]
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relative to

we do not expect that HAL will 
benefit from substantially greater excess demand than other airports in H7
neither HAL nor the airports in our comparator set are likely to fully reach their capacity 

constraints in the near future
neutralised

WLS

[Exhibit NoA1/3/85]
[Exhibit NoA1/23/942-943]

[Exhibit NoA1/23/931-932]  
[Exhibit NoA1/48/2783]

[Exhibit NoA1/2/45]
[DH1/18] [Exhibit 

NoA1/49/3164]
[DH/18]

[Exhibit NoA1/27/1333]
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reduc the risk of significant 
gains or losses for HAL that could arise from changes in passenger numbers reducing 
HAL’s exposure to the current uncertain environment

[DH1/19]
[DH1/21]
[DH1/21]
[DH1/22]

[Exhibit NoA1/23/872-873]
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business as usual

noted other factors
could

used a reasonable 
range for the likely proportion of the difference between HAL and utility asset betas that can be 
attributed to volume risk

other factors

[Exhibit NoA1/23/926]
[Exhibit NoA1/23/944]
[Exhibit NoA1/23/944]
[Exhibit NoA1/23/944-945]

[Exhibit NoA1/3/91]
[DH1/25]

[DH1/26]
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Error (2): The CAA wrongly included a premium when calculating the cost of index linked 
debt  

lower
negative 

premium

added
subtracted

reduce

[DH1/27]
[DH1/30]

[DH1/30]
[DH1/30]
[DH1/31]
[DH1/31]
[DH1/31]
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Error (3): The CAA wrongly chose the mid-point of the WACC range when selecting a point 
estimate  

In general, taking the mid-point of the WACC range is 
reasonable (as argued by the UKRN), but not in the circumstances that apply here. The CAA has 
erred by ignoring these circumstances

aiming-up

capex

[DH1/32]
[DH1/33]

[Exhibit NoA1/3/110]
[Exhibit NoA1/117/10221]

[DH1/34]
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the CAA should have prioritised lower prices and aimed-down 
within the WACC range

the presence of the presence of 
potential information asymmetries warrants aiming down within the range

the relatively low quality of certain aspects of the business plan information 
provided by HAL [footnote: In particular the lack of detailed information on a number of its capital 
expenditure programmes as discussed in our Initial and Final Proposals.] and its opposition to the 
release of key information on issues such as its approach to passenger forecasting

uncompensated asymmetry remaining within the H7 price control

opex
aiming down within the range is 

necessary to compensate for information asymmetries that exist between HAL and CAA and 
airlines”

[DH1/34-35]
[DH1/36]
[DH1/36]

[Exhibit NoA1/3/111]
[Exhibit NoA1/1/5]

[Exhibit NoA1/23/988]
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these distortions constitute errors by harming consumer 
interests through higher passenger charges, including possibly at times when the market is 
recovering from challenging economic conditions”.

[DH1/38]
[DH1/38]

[Exhibit NoA1/22/876]
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it may be 
appropriate for to take into account a wider set of issues in reaching judgments

[r]egulators should only deviate from the mid-point of 
the CAPM cost of equity range if there are strong reasons to do so

In conclusion

D. Legal consequences 

[Exhibit NoA1/37/1801]
[Exhibit NoA1/117/10225]

[DH1/40].
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no higher than necessary
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E. Relief sought 
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PART VI: GROUND 3 – RAB ADJUSTMENT 

A. Overview 

RAB adjustment

the value of the investments that HAL has made in its regulated business

additional consumer protections

preserve s retains

RAB Adjustment error

Failure to Review error

NPV

[Exhibit NoA1/5/192-193]
[Exhibit NoA1/3/115]

[Exhibit NoA1/23/1014]
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B. The CAA’s decision 

HAL's Application

a principled long-term regulatory solution allow greater investment in 
2021 lead to lower charges in H7

calamitous

unprecedented HAL’s actions and 
approach … are neither considered appropriate nor supported that it is not for, nor in the 
interests of, consumers to fund an adjustment of the RAB to solve HAL’s issues … some of which 
follow business decisions it has made HAL must consider and exhaust all 
other sources of funding up to and including an appropriate equity injection from owners

October 2020 Consultation: 

a severe and prolonged downturn, and 
the path of any further recovery is highly uncertain In simple terms, increasing 
HAL’s RAB at the start of 2022 would allow it to increase charges to airlines in future years.

[Exhibit NoA1/8/335]
[Exhibit NoA1/8/346]

Airline Community 
feedback re HAL's Application to the CAA for a covid related RAB Adjustment Letter from Nigel 
Wicking and Simon Laver dated 4 August 2020 [Exhibit NoA1/89/7889]

 [Exhibit NoA1/14/646]
[Exhibit 

NoA1/15/648]
[Exhibit NoA1/9/378]
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so far fell short of that required 
robustly to justify its claims that “urgent support/action is necessary

Response to October 2020 Consultation

wholly unreasonable for HAL to seek a RAB adjustment when it has significantly 
outperformed for most of the period

February 2021 Consultation

reasonable 
expectation

set out no clear expectation…as to what, if any, specific actions [it] would 
take if [it] were to re-open the price control made no explicit commitment to protect 
HAL from the impact of extreme traffic shocks

Response to February 2021 Consultation
HAL have repeatedly demonstrated that they do not have 

any issues relating to liquidity or financeability

April 2021 RAB Adjustment Decision

“that the best way … to further the interests of 
consumers … in response to the issues raised by HAL’s request is by making a targeted 
and focused regulatory intervention ahead of the H7 price review.”

“…our projections show that a RAB adjustment of £300 million will reduce HAL’s 
notional gearing below an important threshold used to assess consistency with 
strong investment grade finance and should provide an important signal that the 
regulatory framework is consistent with enabling the notional company to continue 
to access cost effective debt finance”; and 

“HAL has set out that with appropriate incentives, it would plan to make additional 
investment in 2021 of around £230 million (£218 million capex and £9 million of opex) 

[Exhibit NoA1/16/652]
[Exhibit NoA1/19/758]

[Exhibit 
NoA1/20/799]

[Exhibit NoA1/18/752-753]
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to maintain and improve quality of services to consumers in 2021 and beyond. This 
includes investment to provide appropriate capacity at the airport if there is a 
particularly strong recovery in demand. We consider that an intervention that 
provides gearing headroom above its level of planned investment, for example, in 
the range £230 million to £300 million, would provide a clear and strong incentive for 
HAL to: undertake any necessary investment; maintain service quality; and provide 
necessary capacity during 2021.” 

… if evidence were to emerge of HAL failing to deliver on an 
appropriate quality of service in 2021, we will conduct a review of these matters. … In the 
event that such a review were to show that HAL had not responded appropriately … we 
would consider reducing the £300 million RAB adjustment or making offsetting reductions 
to revenue. The existing Service Quality Rebates and Bonus scheme provides metrics that 
can help to give an early indication of any issues with service quality

double count SQRB

look to provide further 
guidance on this review as part of the H7 price control review  

“… The approach we have decided to adopt does not require any immediate 
modifications to be made to the price control conditions in HAL’s licence and will not 
have any impact on airport charges in 2021. … This decision will, however, be 
reflected in the modifications we make to HAL’s licence to implement the H7 price 
control, which we anticipate will come into effect in 2022.”  

The CAA also stated, in Appendix C (Responses to points raised by stakeholders), 
that “it would be undesirable for us to reverse interventions we make now during the 
H7 process unless HAL were to manifestly fail to deliver on investment or quality of 
service. This could undermine both investor expectations and our credibility.” 

H7 Initial Proposals

 “propose to adopt 
the suggestions made by airlines that we reverse the RAB adjustment set out in our April 2021 
RAB Adjustment Decision…

Response to H7 Initial Proposals

reversed in a structured manner

H7 Final Proposals: 

Quality rebate and bonus scheme [Exhibit 
NoA1/134/11029]

[Exhibit NoA1/43/2204]
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“We have considered the suggestion made by some airlines that we should reverse 
the £300 million RAB adjustment we applied in the April 2021 RAB Adjustment 
Decision. For the avoidance of doubt, the April 2021 RAB Adjustment Decision was 
intended to be our final decision to give effect to the inclusion of the £300 million in 
HAL’s opening RAB for H7 RAB. Bearing this in mind, there is a relatively high 
evidential threshold for us to consider reversing this decision. We would, for 
example, need to consider the adverse impact that this would have on investor 
confidence and hence on HAL’s cost of capital and the level of airport charges. 
Nonetheless, this change will be put into effect through the same licence 
modifications that will introduce the H7 price control. As such, airline stakeholders 
will be able to appeal this decision to the CMA if they disagree with our reasoning 
and approach to these matters. We also note that the reversal of amounts previously 
included in the RAB has also been explicitly proscribed in a previous CMA [sic] 
appeal. In the appeal by Phoenix Gas Networks of its price control in 2021 [sic], the 
CMA [sic] was clear that it would not be appropriate for a regulator to seek to reverse, 
ex post, amounts previously added to the RAB”;380

“We reached the April 2021 RAB Adjustment Decision with the expectation that HAL 
would be proactive in undertaking necessary investment to maintain service quality 
and provide necessary capacity during 2021 in the event of a stronger than expected 
recovery in passenger traffic. The recovery in passenger numbers was, in fact, 
relatively subdued during 2021. As such, it is not clear to us that it would have been 
in consumers’ interests for HAL to have undertaken a materially greater volume of 
capital expenditure in that year than it did in practice. Nonetheless, it was important 
to have allowed HAL the flexibility to respond to changing circumstances and, on this 
basis, we continue to consider that the £300 million RAB adjustment was 
warranted”; and 

If it is appropriate, we will review HAL’s operational performance in … Autumn 
, with a view to ensuring that the interests of consumers are properly 

protected

Response to H7 Final Proposals

particularly in light of recent events whereby HAL has unilaterally acted to restrict the 
capacity of airlines due to its failure to put in place sufficient resources and/or to build adequate 
resilience within its infrastructure to meet passenger demand the CAA’s 
comments that it will undertake a review of the validity of the £300 million RAB adjustment if it 
considers it appropriate to protect the interests of consumers the CAA to commence 
this review in the interests of consumers, to complete its assessment before the CAA’s Final 
Determination is taken, and to publish its decision to provide clear accountability and transparency 
to consumers

H7 Final Decision: retained
preserved

 

[Exhibit NoA1/23/1006-1007]
[Exhibit NoA1/23/1009]
[Exhibit NoA1/23/1010]

[Exhibit NoA1/29/1355]
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C. The RAB Adjustment error 

Error 1(a): The CAA’s RAB adjustment is unjustified 

[Exhibit NoA1/3/115]

[Exhibit NoA1/6/294]

[Exhibit NoA1/129/10847]
reflects the value of the 

investments that HAL has made in the regulated business. We set price controls on the basis that HAL can expect (but 
does not have a guarantee) that it will: recover its efficiently incurred investments over the life of the relevant assets, 
through the allowances we make for regulatory depreciation; and earn a return on that investment each year on the 
undepreciated part of that investment that remains in the RAB [Exhibit NoA1/23/993]
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reasonable and appropriate

 a value transfer from 
consumers to HAL, with no offsetting benefit … for consumers

transfer of value from consumers to shareholders
To further the interests of 

consumers, we have sought to ensure that HAL’s future charges will be ‘no higher 
than necessary’ in the sense of representing appropriate value for money

[Exhibit NoA1/3/120]
[Exhibit NoA1/3/135]
[Exhibit NoA1/3/126]

[Exhibit NoA1/3/4]
Airline community views: Heathrow H7 Pre-Final 

Proposals [Exhibit NoA1/124/10579-10580]
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retained preserved

unambiguously 
and explicitly allocated all traffic risk to HAL

The Q6 review took place after a period in which 
traffic volumes had been adversely affected by a number of downside events (such 
as the 2010 volcanic eruption in Iceland). During this review, HAL once again asked 
the CAA to consider the regulatory treatment if what HAL saw as an asymmetry in 
traffic risks. In its Q6 final proposals, the CAA accepted that the evidence from the 
preceding two decades indicated that HAL was exposed to risks relating to external 
downside shocks. The CAA responded to this evidence by including a shock factor 
within its Q6 traffic forecasts. The CAA was also clear that the financial 
consequences that could subsequently arise from differences between actual and 
forecast volumes would sit with HAL’s shareholders

The risk that the out-turn is different is borne by the 
company and its shareholders. The CAA therefore allows a higher rate of return for 
the company than would otherwise be the case to compensate for this risk

we consider that the CAA was clear, and that HAL’s 
investors should have understood, that downside risks, including pandemic-related 
risks, were expected to be borne by HAL in accordance with the risk allocation set 
out in the CAA’s Q6 final proposals document. We also note that HAL had the option 
of appealing the Q6 price control settlement to the CMA and chose not to exercise 
that option

[Exhibit NoA1/23/1014]
[Exhibit NoA1/3/121]

[Exhibit NoA1/23/998]
[Exhibit NoA1/52/3440]

[Exhibit NoA1/53/3855]
[Exhibit NoA1/23/999]
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TRS mechanism: 

to provide HAL with a relatively 
high degree of protection from the impact of extreme events” offers much 
more protection to shareholders than was available under the Q6 arrangements

Asymmetric risk allowance: 

fair bet

Higher asset beta: 

Inclusion of ‘shock factor’: 

[Exhibit NoA1/5/194-195, 206-208]  
[Exhibit NoA1/2/53]
[Exhibit NoA1/3/154]

[Exhibit NoA1/3/92]
[Exhibit NoA1/2/53]

[Exhibit NoA1/3/130,136]
[Exhibit NoA1/3/114]

[Exhibit NoA1/2/34, 43]
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Guidance on price control reopening: has

during the pandemic, HAL’s ultimate owners have not supported the group with additional equity 
finance, in contrast to the shareholders of many aviation businesses

Error 1(b): The CAA’s RAB Adjustment is unnecessary 

retained the position on the RAB adjustment as 
set out in the Final Proposals and so have preserved the £300 million adjustment set out in the 
April 2021 RAB Adjustment Decision and the Final Proposals

[Exhibit NoA1/2/47-48, 54]
[Exhibit NoA1/3/151]

that an injection of cash from shareholders would be beneficial

RAB Adjustment Decision [Exhibit NoA1/13/575]

[Exhibit NoA1/89/7889]
[Exhibit NoA1/1/20]

[Exhibit NoA1/132/10940-10941]

Price Determinations for Anglian Water Services and Others [Exhibit 
NoA1/85/7338] Whilst our financeability analysis is based on the notional company, the water companies also have a 
licence condition to maintain an investment grade credit rating for their debt, and we consider that if any of the Disputing 
Companies were facing a financeability constraint, they would be in a position to consider a range of mitigating actions 
to address impact. This could include absorbing headroom in credit ratios, or requiring a contribution in equity, eg to 
forego dividends or inject fresh capital.

[Exhibit NoA1/1/15]
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a RAB adjustment of £300 million (in 2018 prices) … is a 
transparent and proportionate intervention that is needed now to further the interests 
of consumers

We consider 
that this intervention will do this by incentivising additional investment by HAL 
during 2021 that would further the interests of consumers. We expect HAL to 
be proactive in undertaking necessary investment to maintain service quality 
and provide necessary capacity during the remainder of 2021 in the event of 
a stronger than expected recovery in passenger traffic

[t]his should avoid a higher cost of debt finance for 
HAL that could increase charges to consumers in the future. We consider that 
this intervention will do this by providing a strong signal that the regulatory 
framework is consistent with enabling a notionally financed company to 
continue to access cost effective grade debt finance” This 
intervention should also provide HAL with additional financial flexibility and 
incentives to carry out appropriate further investment, including the £218 
million of capex that HAL set out to maintain service quality across a full range 
of demand scenarios and provide necessary capacity during 2021

[w]e reached the April 2021 RAB Adjustment Decision 
with the expectation that HAL would be proactive in undertaking necessary investment to 
maintain service quality and provide necessary capacity during 2021 in the event of a 
stronger than expected recovery in passenger traffic. The recovery in passenger numbers 
was, in fact, relatively subdued during 2021. As such, it is not clear to us that it would have 
been in consumers’ interests for HAL to have undertaken a materially greater volume of 
capital expenditure in that year than it did in practice. Nonetheless, it was important to have 
allowed HAL the flexibility to respond to changing circumstances and, on this basis, we 
continue to consider that the £300 million RAB adjustment was warranted

reasonable and appropriate

[Exhibit NoA1/13/563]
[Exhibit NoA1/13/563]
[Exhibit NoA1/13/563]
[Exhibit NoA1/13/568]

[Exhibit NoA1/23/1009]
[Exhibit NoA1/3/120]
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provide a 
strong signal that the regulatory framework is consistent with enabling a notionally financed 
company to continue to access cost effective grade debt finance

a RAB adjustment of £300 million will reduce HAL’s notional 
gearing below an important threshold used to assess consistency with strong investment 
grade finance

undue 
or inefficient

robust evidence-led 
process

[Exhibit NoA1/13/616] The use of a notional 
financial structure is a fundamental principle that has underpinned economic regulation since privatisation, as well as 
every price control determination we have made in the last 20 years. We, therefore, intend to base our assessment of 
HAL on a notional financial structure for H7. This is also consistent with our own, and other regulators’ practice in setting 
price controls

[Exhibit NoA1/13/600]
[Exhibit NoA1/13/563]

[Exhibit NoA1/13/587]
the notional company is more conservatively funded, with a materially 

lower gearing [Exhibit NoA1/3/152]
[Exhibit NoA1/13/568]
[Exhibit NoA1/13/578]

[Exhibit NoA1/13/562]
[Exhibit NoA1/13/599]
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superseded

return notional gearing to 60% …: without a RAB 
adjustment; over a reasonable period; while also allowing for substantial depreciation 
reprofiling; assuming no dividends during H7; and maintaining reasonable credit metrics

we have good liquidity and have been able 
to maintain a positive net current asset position “[w]e ended the year 
with £3.9bn of liquidity enough to see us through until 2023

there will 
be funds available to meet the group and the company’s funding requirements 
for at least 12 months the underlying credit quality of the business 
means that it can secure, if necessary, in the event of severe but plausible 
downsides, the timely support of its debtholders as it successfully secured in 
2020 [u]nder our current traffic scenario, we do not forecast 
any covenant breach in 2021. As part of our going concern assessment, we 
have also considered a severe but plausible downside scenario … we 
concluded that sufficient mitigations would be within management control to 
avoid any covenant breach

“[d]espite a much more 
challenging market backdrop given the COVID-19 pandemic, continued confidence 

[Exhibit NoA1/85/7327] While financial 
ratios play an important role in the assessment of credit ratings, these are not applied mechanistically by agencies, not 
in isolation from a wide range of other relevant factors

[Exhibit NoA1/23/1008]
[Exhibit NoA1/13/585-586]

[Exhibit NoA1/101/8522]
[Exhibit 

NoA1/101/8475]  

[Exhibit NoA1/103/9395]

[Exhibit NoA1/103/9314]
Heathrow Funding Class A 'BBB+' And Class B 'BBB-' Ratings Taken Off CreditWatch Negative 

And Affirmed; Outlook Negative [Exhibit NoA1/105/9651] Fitch Affirms Heathrow Funding 
and Heathrow Finance Notes, Outlook Negative [Exhibit NoA1/106/9660]
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and support for our credit enabled the wider Heathrow group to raise £2.5 billion of 
debt in 2020 across the capital structure in bond and loan format

the covenant in HAL’s 
financing platform for which compliance is likely to come under the most pressure is 
the Group RAR covenant

shareholders could remedy the issues with HAL’s 
RAR covenant by making a suitable injection of new equity finance

 actual financing choices are a matter for the company 
and its shareholders

designed to ensure that HAL has both the 
capacity and incentives to invest in a way that fully meets the needs of consumers.

primary purpose
to determine the future remuneration of HAL’s efficient investments

where there are clear advantages to consumers of using the RAB to smooth the impact 
on charges from adjustments and incentives

[Exhibit NoA1/104/9484]
[Exhibit NoA1/12/524]

[Exhibit NoA1/131/10885]
treble double

more than 50% greater

[DH2/17]
[Exhibit NoA1/12/525]

[Exhibit NoA1/13/600]
[Exhibit NoA1/13/590]

[Exhibit NoA1/13/598]



NON-SENSITIVE VERSION 

 

additional protections for consumers

additional protections”

at most

flexibility

[Exhibit NoA1/13/601]
[Exhibit NoA1/13/569]
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a stronger than expected recovery in passenger traffic

proactive maintaining appropriate investment and service quality levels 
ahead of the start of H7 there is sufficient terminal capacity 
ready and available to deal with any increases in traffic above the levels currently expected 
for the summer of 2021  “that the re-opening of terminal capacity is carried out in a 
timely way

it is not clear to us that 
it would have been in consumers’ interests for HAL to have undertaken a materially greater 
volume of capital expenditure in that year than it did in practice

flexibility additional 
protections for consumers

the RAB adjustment … might turn out not to have been required .  

warranted was important to have 
allowed HAL the flexibility to respond to changing circumstances” 

Error 1(c): The CAA’s RAB Adjustment is harmful to the interests of consumers 

needed … to further the interests of consumers

“While any RAB adjustment would directly increase costs to consumers from 2022, 
we consider it could mitigate some potential short term risks to consumers from lower 
service quality and higher cost of debt if appropriately calibrated.  

“We estimate that a RAB adjustment of £300 million would increase consumer 
charges from 2022 onwards by only around £0.30 per passenger (around 1.5%) … 
We consider it is reasonable to expect the benefits to consumers from a lower cost 
of capital and greater service quality in H7 to outweigh these costs from the RAB 
adjustment.”  

“To protect consumers, we consider that additional protections should be put in place 
to mitigate the risks that consumers do not benefit from an early targeted RAB 
adjustment.”

[Exhibit NoA1/13/567]
[Exhibit NoA1/13/598]
[Exhibit NoA1/13/585]  

[Exhibit 
NoA1/115/10173]

[Exhibit NoA1/13/602]
[Exhibit NoA1/13/563]

[Exhibit NoA1/13/593]
[Exhibit NoA1/13/569]

[Exhibit NoA1/13/596]
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reasonable and appropriate
“[t]o further interests of consumers, we have sought to ensure that HAL’s future charges 

will be ‘no higher than necessary’ in the sense of representing appropriate value for 
money

downside risks, including 
pandemic-related risks, were expected to be borne by HAL in accordance with the 
risk allocation set out in the CAA’s Q6 final proposals document.

in any 
case

[Exhibit NoA1/23/1013]
[Exhibit NoA1/3/120]

[Exhibit NoA1/1/4]
[Exhibit NoA1/22/999]

[Exhibit NoA1/13/585, 601]
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additional protections for consumers

[d]ecisions … have overly benefited HAL’s shareholders at the expense of the 
consumer

preserve” retain

D. The Failure to Review error 

[Exhibit NoA1/13/566]
Airline community views: Heathrow H7 Pre-Final 

Proposals [Exhibit NoA1/124/10579]  
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Error 2(a): The CAA was wrong to refuse to conduct a review of its RAB adjustment prior 
to making the H7 Final Decision, despite clearly stating that it would do so if evidence were 
to emerge of HAL failing to deliver on investment or quality of service.  

If evidence were to emerge of HAL failing to deliver on quality of service then we will take 
steps to further protect the interest of consumers by conducting a review of these matters 
(and we would seek to protect consumers from the costs of any such failures)” 

 “…This [review] would seek to understand whether HAL was reasonably prepared for the 
increase in passengers, provided additional capacity (for example, by reopening terminals) 
in a timely way and maintained service quality. In the event that such a review were to show 
that HAL had not responded appropriately, including in respect of service levels where this 
is within HAL’s control, we would look to introduce additional protections around service 
quality in H7 and we would consider reducing the £300 million RAB adjustment or making 
offsetting reductions to revenue”

we now 
call on the CAA to act given abundant evidence that Heathrow has not made any 
additional capital investment, and in fact has reduced its capital investment in 2021 
compared to 2020. … since the adjustment has not reduced the cost of capital, we 
call on the CAA to invoke the additional protections that were promised

I am writing to 
formally request a review of the £300 million RAB adjustment, in light of HAL’s 
unpreparedness to meet the consumer demand that accompanies the recovery of 
UK aviation this spring and summer. … Clearly, investment in enhancements has 
not been made in a ‘timely’ manner and it certainly hasn’t been ‘appropriate’ in order 
to meet the passenger demand projected by the industry. Service quality data, 
specifically in the areas of central search and PRS services should demonstrate the 
degree to which the requisite ‘quality of operation services’ has not been met. … 
IATA have confirmed that London Heathrow remains the only hub airport in Europe 
with a closed terminal, yet HAL were the only UK airport granted a concession in the 
form of a £300 million RAB Adjustment by the regulator. … we request that the CAA 

[Exhibit NoA1/13/563]
[Exhibit NoA1/13/569]

[Exhibit NoA1/42/2093, 2098]
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now takes steps to protect the interests of consumers, by conducting an immediate 
review of the £300 million RAB adjustment and correcting this situation within the 
upcoming H7 outcome

the CAA must reassess its £300 million RAB decision; HAL 
has not done enough to prepare for the return of passengers to Heathrow The 
CAA has an obligation to consumers to review the £300 million RAB adjustment

that has been gamed by Heathrow and not delivered 
promised operational support

HAL’s failure to open T4 for Easter and enforcing 
capacity reductions of up to 25% on airlines because of its inept peak readiness 
preparations, means that consumers and airlines are suffering, despite paying more. 
HAL should not be rewarded for its incompetence. The CAA should reverse the £300 
million RAB adjustment awarded

the CAA to commence this review in the interests of consumers, to complete 
its assessment before the CAA’s Final Determination is taken, and to publish its 
decision to provide clear accountability and transparency to consumers

manifestly appropriate for the CAA to conduct such a review, but 
the CAA would fail consumers if it did not do so

Heathrow 
has not delivered the incremental investments to support service quality as promised 
for its £300 million RAB adjustment t]he CAA must revisit its £300 million RAB 
adjustment to enforce consumer protections [i]t is imperative … that the 
CAA correct for this error by reference to the investment promises that Heathrow 
made to the CAA in advocating for the RAB adjustment, which have not been 
delivered

[i]t is imperative that the CAA conclude on 
its proposed review which we firmly believe warrants the removal of the proposed 
£300 million RAB adjustment

VAA Request to Review £300m RAB Adjustment 2022
[Exhibit NoA1/93/7899, 7902-7903]

Airline community views: Heathrow H7 Pre-Final 
Proposals [Exhibit NoA1/124/10588, 10591]

Economic regulation of Heathrow Airport Limited (HAL): 
H7 Final Proposals Position [Exhibit NoA1/94/7905]

[Exhibit NoA1/29/1392]
BA 

Response to Final Proposals [Exhibit NoA1/30/1455]
[Exhibit NoA1/30/1524]

AOC, LACC and IATA Response to Final Proposals [Exhibit NoA1/31/1574]
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a timetable for the service quality review of the £300 million RAB 
Adjustment

… the focus of the RAB adjustment made under the April 2021 
Decision was on outcomes, namely, service quality and investment in 2021: that is, before 
we were able to take account of such outcomes in our H7 price control proposals. As such, 
we do not consider that it would be appropriate to revisit our April 2021 RAB Adjustment 
Decision on the basis of outcomes in 2022

“… on the evidence that HAL has provided, we consider it is plausible that there may 
be some additional investment in the short term which is appropriate. This would 
support service quality over 2021 and into 2022, including investment necessary for 
ensuring that the re-opening of terminal capacity is carried out in a timely way” 
(emphasis added);472 

“HAL also reports that Terminal 4 requires investment which will take approximately 
9 to 12 months before it can reopen (which is currently planned for the second half 
of 2022). As a result we consider it is plausible that there may be some additional 
investment in the short term which is necessary to support: service quality being 
maintained over 2021 and into 2022; and such investment in critical maintenance for 
Terminal 4 to be carried out in a timely way” (emphasis added);473 and 

“HAL has set out that with appropriate incentives, it would plan to make additional 
investment in 2021 of around £230 million (£218 million capex and £9 million of opex) 
to maintain and improve quality of services to consumers in 2021 and beyond” 
(emphasis added).474 

will … enable continued investment, not only in 2021 but also in H7, in 
the long-term interests of consumers

HAL has reopened terminal 
capacity in a way that has allowed airline demand to be met, and that service quality performance 
has been good when measured against the metrics

If it is appropriate, we will review HAL’s operational 

 [Exhibit NoA1/21/824]
[Exhibit NoA1/64/4669] [Exhibit NoA1/1/6-7]

[Exhibit NoA1/3/125]
[Exhibit NoA1/3/127]

[Exhibit NoA1/13/585]
[Exhibit NoA1/13/590]

[Exhibit NoA1/13/600]
Airport 

Charges in Times of Crisis [Exhibit NoA1/109/9961]

[Exhibit NoA1/8/338]
[Exhibit NoA1/37/1723]
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performance in the Autumn of this year, with a view to ensuring that the interests of consumers 
are properly protected

 “The context of the RAB adjustment was the interim period 
before the start of H7 and the focus of our attention was investment and service quality primarily 
in relation to 2021. We understand that there have been a range of service issues across the 
sector in 2022 and have encouraged both airlines and airports to take appropriate steps to 
minimise the disruption to passengers. The focus of our current work programmes in relation to 
HAL is finalising the H7 price control arrangements in a way consistent with the interests of 
consumers and taking into account our other statutory duties. In due course, this process will 
provide key stakeholders with the right to appeal the licence modification, which will encompass 
our decisions on HAL’s regulatory asset base (including in relation to the interim RAB adjustment). 
Given this focus, the wider process and the advantages of prioritising our work so to make best 
use of our limited resources we are not currently planning to engage in a separate review of 
service quality in 2022

distraction
HAL’s future charges will be ‘no higher than 

necessary

it is not clear that the reversal of the [RAB adjustment] would 
have been the appropriate remedy in the context of such review

Error 2(b): As a result, the CAA failed properly to consider the evidence before it and erred 
in its conclusion that “it is not clear … that it would have been in consumers’ interests for 
HAL to have undertaken a materially greater volume of capital expenditure in [2021] than 
it did in practice” 

unlock additional investment
help to deliver more benefits for consumers

[Exhibit NoA1/23/1010]
ORC and OBR Next Steps

a timetable for the service quality review of 
the £300m RAB Adjustment [Exhibit NoA1/95/7908]

[Exhibit NoA1/3/127]
[Exhibit NoA1/1/4-5]
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“[u]nlock additional investment in the airport delivering significant benefits to consumers 
earlier and helping mitigate service risks as passenger numbers recover”.  

In particular, it stated: “In our response to the CAA’s request for information, we confirmed 
that if the CAA were to make an adjustment to the RAB in January 2021 in line with our 
proposals we could finance an accelerated programme of investment through 2021 and 
into the start of H7. This amounted to a portfolio of £221m of investment and included 
investment in programmes to deliver on consumers’ key priorities. Due to the additional 
time being taken by the CAA to reach a decision on an adjustment for 2021, the restart or 
acceleration of these projects would be delayed versus the programme set out in our RBP. 
However, starting in 2021 would still help to deliver more benefits for consumers earlier 
than an adjustment as part of the H7 process would allow

accelerated delivery of these programmes will generate increased 
benefits for consumers more quickly. Programmes such as Security Transformation, 
Automation, Terminal 4 maintenance and increased asset replacement spend will also help 
to avoid consumer detriment caused by longer queue times, increased congestion, 
decreased capacity or reduced punctuality

HAL has set out that with 
appropriate incentives, it would plan to make additional investment in 2021 of around £230 
million (£218 million capex and £9 million of opex) to maintain and improve quality of 
services to consumers in 2021 and beyond. This includes investment to provide 
appropriate capacity at the airport if there is a particularly strong recovery in demand. We 
consider that an intervention that provides gearing headroom above its level of planned 
investment, for example, in the range £230 million to £300 million, would provide a clear 
and strong incentive for HAL to: undertake any necessary investment; maintain service 
quality; and provide necessary capacity during 2021

HAL's Response to 
February 2021 RAB Consultation [Exhibit NoA1/17/682]

[Exhibit NoA1/17/682-3]
 [Exhibit NoA1/17/684]
 [Exhibit NoA1/17/684]
[Exhibit NoA1/17/685]
[Exhibit NoA1/17/685]
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No additional expenditure: 

Late reopening of Terminal 3: 

Late reopening of Terminal 4: 

stay within 3 terminals for as long as capacity allows

Capital Expenditure [Exhibit 
NoA1/122/10441]

[Exhibit NoA1/119/10244]  
[Exhibit NoA1/123/10575]
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Baggage: 

Staffing

 
“useful information to signal any potential issues 

with service quality

 

maintain and improve quality of services to 
consumers in 2021 and beyond”  “investment to provide appropriate capacity at the 
airport if there is a particularly strong recovery in demand”

In normal times, HAL 
faces incentives to undertake necessary investment through including efficient investment in the 
RAB and earning an allowed cost of capital. In these unprecedented circumstances, we can see 
that HAL has significantly reduced its investment, focusing on minimum safety requirements. This 
could also mean that HAL takes a slower and more reactive approach if traffic recovers, which 
might not provide capacity in a timely way in the event of a faster than expected recovery in traffic
This suggests that, in the exceptional circumstances of the covid-19 pandemic, a targeted 
regulatory intervention may be appropriate. This would be designed to ensure that HAL has both 
the capacity and incentives to invest in a way that fully meets the needs of consumers

[MW1/89]

[Exhibit NoA1/125/10597]
 [MW1/97-98]

[Exhibit NoA1/34/1605]
Economic regulation of Heathrow Airport Limited 

(HAL): H7 Final Proposals Position inept peak readiness preparations
consumers and airlines are suffering, despite paying more [Exhibit NoA1/94/7905]

[Exhibit NoA1/13/590]
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in line with the 
outcomes [it] said could be delivered

it is not clear … that it would 
have been in consumers’ interests for HAL to have undertaken a materially greater volume of 
capital expenditure in [2021] than it did in practice

Error 2(c): The CAA was wrong in law when it suggested that the Competition 
Commission’s price determination in PNGL meant that it could not reverse or reduce the 
RAB adjustment.  

we … note that the reversal of amounts previously included in the RAB has … 
been explicitly proscribed in a previous CMA [sic] appeal. In the appeal by Phoenix Gas Networks 
of its price control in 2021 [sic], the CMA [sic] was clear that it would not be appropriate for a 
regulator to seek to reverse, ex post, amounts previously added to the RAB.

PNGL In line with 
normal regulatory practice, our view is that any revision of previous regulatory 
determinations should be: well-reasoned, properly signalled, subject to fair and effective 
consultation, clear and understood, and, normally, forward-looking. We consider that some 
changes are more serious than others, and that to reduce ex post and without clear 
signalling the opening value of a RAB is a step that should not normally be taken without 
very good justification, and only then after an appropriate period of consultation on the 
proposals. The RAB is an important aspect of the credibility of a regulatory regime in that 
it provides investors with a qualified assurance that they will be able to earn an assured 
return. Having said that, our own decision in the reference indicates that RABs can and 
should be changed where justified in the public interest. Regulators are free to depart from 
previous decisions where appropriate in pursuit of their statutory objectives, but they should 
consider carefully whether their actions may be considered to lead to regulatory instability 
that will add to uncertainty in the industry

[Exhibit NoA1/108/9732] The interim £300m adjustment in 
2021 has had a positive impact on consumer outcomes in 2021 and 2022 relative to no adjustment at all, even though 
the decision was taken by the CAA later than anticipated. It has provided Heathrow with the ability to begin the minimum 
required critical maintenance in Terminal 3 and Terminal 4. This has supported the opening of a red list country 
dedicated arrivals facility and helped planning for both terminals, particularly Terminal 3, to be ready for when 
passenger demand returns. This in turn means we are better placed to reassure consumers that they are receiving the 
safe and secure experience they desire and the capacity they might need in 2021. This is in line with the outcomes we 
said could be delivered if the CAA were to take a decision to make an adjustment in 2021 In our response to CAP2098

[Exhibit NoA1/23/1009]
[Exhibit NoA1/23/1009]

PNGL Final Determination
[Exhibit NoA1/76/5143-5144]
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We do not 
consider that the precedent of Phoenix Gas Networks is directly applicable in the 
current context. In the 2012 CC appeal, the Utility Regulator was intentionally 
seeking to reduce the RAB in consumers’ interest… we are not seeking to reduce 
HAL’s RAB. Rather, HAL is “simply experiencing the crystallisation of a commercial 
risk”. We are not persuaded that the nature of the risk, “normal” or otherwise, 
restores the analogy with the case of Phoenix: it remains the case that HAL has been 
subject to an external shock, which is fundamentally different to a discretionary 
reduction in the RAB

consider reducing the £300 million RAB adjustment or making offsetting reductions 
to revenue evidence were to emerge of HAL failing to deliver on an appropriate 
quality of service

It would appear unreasonable to offer a regulated company a 
return on an allowance to undertake a project that it has never undertaken and that 
it is not going to undertake. Therefore we consider that retention of seriously delayed, 
or irrelevant and superseded projects in the portfolio of intended investments is no 
longer appropriate and they should be removed and only reinstated when they are 
immediately relevant to the current strategy

 “would consider reducing the £300 million RAB adjustment”  
.

“consider reducing the £300 million RAB adjustment”.

Error 2(d): The CAA’s failure to reverse or reduce the RAB adjustment has and will 
continue to cause consumer harm 

[Exhibit NoA1/13/620]
[Exhibit NoA1/76/4967]
[Exhibit NoA1/13/569]
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help further incentivise HAL in delivering an appropriate level of 
investment and quality service to consumers

E. Legal consequences 

[Exhibit NoA1/23/1014]
[Exhibit NoA1/13/563]
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additional protections

F. Relief sought 
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The April 2021 RAB Adjustment Decision 

 

The April 2021 Way Forward Document

The February 2021 Consultation 

 

The October 2020 Consultation 

The September 2020 Working Paper 
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The June 2020 Consultation 

June 2020 Business Plan 
Guidance
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