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	Inquiry Held on 13 September 2022


	by Paul Freer BA (Hons) LLM PhD MRTPI

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 15 March 2023



	Order Ref: ROW/3276447

	This Order is made under Section 53 (2) (b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Derbyshire County Council (Upgrade Public Footpath No. 13 to a Bridleway) Modification Order 2020

	The Order is dated 5 March 2020 and proposes to modify the Definitive Map and Statement for the area by upgrading the public footpath to a bridleway between Liffs Road and Coldeaton Bridge as shown in the Order plan and described in the Order Schedule.

	There was one objection outstanding at the commencement of the inquiry.

	Summary of Decision: the Order is not confirmed
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Procedural Matters
Regulation 3 of The Wildlife and Countryside (Definitive Maps and Statements) Regulations 1993 (the Regulations) states that the rights of way to which Part III of the Wildlife and Countryside Act 1981 (the Act) relates shall be shown on a definitive map as indicated in Schedule 1 of those Regulations. Schedule 1 of the Regulations indicates that a bridleway shall be shown by either a continuous green line or by a continuous line with cross bars at intervals. 
The notation of the proposed Bridleway is not shown on the order plan in a notation that is consistent with Schedule 1 of the Regulations, insofar as it is shown as a broken line. Advice Note 22 (AN22) issued by the Planning Inspectorate indicates at paragraph 3.3 that a Definitive Map Modification Orders will be considered to be fatally flawed if the wrong notation or non-standard notation is used to depict the routes affected by the order. That paragraph goes on to indicate that the Planning Inspectorate will therefore reject any order containing incorrect notation (emphasis added).
The Order Making Authority explained at the Inquiry that the incorrect notation on the Order map was the result of an administrative error. I recognise that the key to the Order map shows the same notation as on the map itself, and in that sense in reasonably clear. I also recognise that the Order is titled as: Upgrade Public Footpath No 13, and is equally clear in that respect. 
Nonetheless, it should be borne in mind that a modification order is published to allow the public: (i) to consider the reasons for the order and the effect of the order, and (ii) to raise objections if they wish. The form of the order prescribed in the Regulations ensures that the public has sufficient information to enable an informed decision to be made about whether or not to object to the order.
Advice Note 20 (AN20) indicates that if an order contains an error that does not (i) prejudice the interests of any person, (ii) render the order misleading in its purpose, or (iii) appear to result in incorrect information being recorded on the definitive map (hereafter a ‘minor’ error), it may be corrected by modification. However, AN20 advises at paragraph 3.5 that if the error is ‘substantive’, the correct approach is for the order to be rejected. This is consistent with the advice in AN22 that any order containing incorrect notation will be rejected.
In this case, I cannot discount the possibility that the use of the incorrect notation on the Order map could have misled interested persons in their consideration of the reasons for the order and the effect of the Order on their interests. As such, the error may have influenced their decision as to whether to raise objections to the Order or not. Those persons could therefore have been prejudiced by the error in the notation used on the Order. For that reason, on reading the Order as a whole, on balance the error cannot be considered as a minor error capable of correction. It is a substantive error that must result in the Order being rejected.
Formal Decision
I do not confirm the Order.

Paul Freer
INSPECTOR
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For the Order making Authority

Mrs Sarah Bond							Senior Solicitor
Mr Mark Hosker							Legal Assistant

In support of the Order

Ms Felicity Edmeston						Applicant
Mrs Josephine Shephard 	Staffordshire Moorlands Bridleways Group 

In objection to the Order

Mrs Rhoda Barnett	Peak and Northern Footpaths Society
Mr Michael Hadfield
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