“The Civil Procedure Rule Committee must, when making Civil Procedure Rules, try to make rules which are both simple and simply expressed.” (Civil Procedure Act 1997, s.2(7))
February 2023


PROPOSED AMENDMENTS TO PART 24
AND PROPOSED REVOCATION OF PD 24
SUMMARY JUDGMENT
FOR PUBLIC CONSULTATION

The following recommended changes are not intended to alter the current law or practice.  We propose dispensing with the PD.  It is mostly repetition of Part 24 and other rules, apart from the parts which we propose importing into the rule.  If the PD is dispensed with, the parts of its content consisting of guidance could be reused in court guides if the authors of those guides so decide.
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PART 24 – SUMMARY JUDGMENT

Scope of this Part

24.1

This Part:

(1) sets out a procedure by which the court may decide a claim or a particular issue without a trial;.

(2) is subject to other Parts making special provision for particular types of case.

(Part 53 makes special provision about summary disposal of defamation claims in accordance with the Defamation Act 1996)

Types of proceedings in which summary judgment is available

24.23

The court may give summary judgment:

(a1) The court may give summary judgment against a claimant in any type of proceedings.;

(b2) The court may give summary judgment against a defendant in any type of proceedings except proceedings for possession of residential premises against— a mortgagor or tenant or contract-holder, or against a former tenant or former contract-holder holding over with protected occupancy.

(a) a mortgagor; or

(b) a tenant or a person holding over after the end of the tenancy whose occupancy is protected within the meaning of the Rent Act 1977(1) or the Housing Act 1988(2).

Grounds for summary judgment

24.32

The court may give summary judgment against a claimant or defendant on the whole of a claim or on an particular issue if -

(a) it considers that -the party has no real prospect of succeeding on the claim, defence or issue; and

(i) that claimant has no real prospect of succeeding on the claim or issue; or

(ii) that defendant has no real prospect of successfully defending the claim or issue; and

(b) there is no other compelling reason why the case or issue should be disposed of at a trial.

(Rule 3.4 makes provision for the court to strike out(GL) a statement of case or part of a statement of case if it appears that it discloses no reasonable grounds for bringing or defending a claim)


ProcedureTiming of applications and hearing

24.4

(1) A claimant may not apply for summary judgment until the defendant against whom the application is made has filed –an acknowledgment of service or a defence, unless -

(a) an acknowledgement of service; or

(b) a defence,

unless –

(ai) the court gives permission; or

(bii) a rule or practice direction provides states otherwise.

(Rule 10.3 sets out the period for filing an acknowledgment of service and rule 15.4 the period for filing a defence)

(21A) In civil proceedings against the Crown, as defined in rule 66.1(2), a claimant may not apply for summary judgment until after expiry of the period for filing a defence specified in rule 15.4.

(3) In a claim –

(a) for specific performance or rescission of an agreement (whether in writing or not) for the sale, purchase, exchange, mortgage or charge of any property, or for the grant or assignment of a lease or tenancy of any property, with or without an alternative claim for damages; or

(b) for the forfeiture or return of any deposit made under such an agreement,

the claimant may apply for summary judgment at any time after the claim form has been served, unless a rule or practice direction states otherwise.

(42) If a party applies for summary judgment before a defendant has filed a defence, the defendant by or against whom the application is made need not file a defence before the hearing.

(53) Where a summary judgment hearing is fixed, the respondent (or the parties where the hearing is fixed of the court’s own initiative) must be given at least 14 days’ notice of –

(a) the date fixed for the hearing; and

(b) the issues which it is proposed that the court will decide at the hearing.

(64) A rule or practice direction may provide for a different period of notice to be given.

(Part 23 contains the general rules about how to make an application)

(Rule 3.3 applies where the court exercises its powers of its own initiative)


Application notice and evidenceEvidence for the purposes of a summary judgment hearing

24.5

(1) The application notice must -

(a) state that the application is for summary judgment;

(b) identify concisely any point of law or document relied upon;

(c) set out or attach any written evidence on which the applicant relies; 

(d) state that the applicant believes the respondent has no real prospect of succeeding on the claim, defence or issue to be determined;

(e) state that the applicant knows of no reason why the disposal of the claim, defence or issue should await trial; and

(f) draw the respondent’s attention to their right to rely on evidence opposing the application.

(2) In claims falling within rule 24.4(3), the application notice must also have attached to it the text of the order sought by the claimant and must be served on the respondent not less than 4 days before the hearing of the application.

(3) If a party wishes to rely on written evidence at the hearing, they must file and serve copies of such evidence on every other party at least:

(a) 7 days before the hearing in the case of a respondent’s evidence, or evidence of any party where the hearing is fixed by the court of its own initiative;

(b) 3 days before the hearing in the case of an applicant’s evidence in reply, or reply evidence of any party where the hearing is fixed by the court of its own initiative.

(1) If the respondent to an application for summary judgment wishes to rely on written evidence at the hearing, he must –

(a) file the written evidence; and

(b) serve copies on every other party to the application,

at least 7 days before the summary judgment hearing.

(2) If the applicant wishes to rely on written evidence in reply, he must –

(a) file the written evidence; and

(b) serve a copy on the respondent,

at least 3 days before the summary judgment hearing.

(3) Where a summary judgment hearing is fixed by the court of its own initiative –

(a) any party who wishes to rely on written evidence at the hearing must –

(i) file the written evidence; and

(ii) unless the court orders otherwise, serve copies on every other party to the proceedings,

at least 7 days before the date of the hearing;

(b) any party who wishes to rely on written evidence at the hearing in reply to any other party’s written evidence must –

(i) file the written evidence in reply; and

(ii) unless the court orders otherwise serve copies on every other party to the proceedings,

at least 3 days before the date of the hearing.

(4) This rule does not require written evidence –

(a) to be filed if it has already been filed; or

(b) to be served on a party on whom it has already been served.


Court’s powers when it determines a summary judgment applicationDisposal of applications

24.6 When the court determines a summary judgment application it may –

(a) give directions as to the filing and service of a defence;

(b) give further directions about the management of the case;.

(c) make its order subject to conditions in accordance with rule 3.1(3).

(Rule 3.1(3) provides that the court may attach conditions when it makes an order)


PRACTICE DIRECTION 24 – THE SUMMARY DISPOSAL OF CLAIMS

This Practice Direction supplements CPR Part 24

Applications for Summary Judgment under Part 24

1.1  Attention is drawn to Part 24 itself and to:

Part 3, in particular rule 3.1(3)and (5),

Part 22, Part 23, in particular rule 23.6,

Part 32, in particular rule 32.6(2).

1.2  In this paragraph, where the context so admits, the word ‘claim’ includes:

(1) a part of a claim, and

(2) an issue on which the claim in whole or part depends.

1.3  An application for summary judgment under rule 24.2 may be based on:

(1) a point of law (including a question of construction of a document),

(2) the evidence which can reasonably be expected to be available at trial or the lack of it, or

(3) a combination of these.

1.4  Rule 24.4(1) deals with the stage in the proceedings at which an application under Part 24 can be made (but see paragraph 7.1 below).

Procedure for making an application
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(1) Attention is drawn to rules 24.4(3) and 23.6.

(2) The application notice must include a statement that it is an application for summary judgment made under Part 24.

(3) The application notice or the evidence contained or referred to in it or served with it must –

(a) identify concisely any point of law or provision in a document on which the applicant relies, and/or

(b) state that it is made because the applicant believes that on the evidence the respondent has no real prospect of succeeding on the claim or issue or (as the case may be) of successfully defending the claim or issue to which the application relates,

and in either case state that the applicant knows of no other reason why the disposal of the claim or issue should await trial.

(4) Unless the application notice itself contains all the evidence (if any) on which the applicant relies, the application notice should identify the written evidence on which the applicant relies. This does not affect the applicant’s right to file further evidence under rule 24.5(2).

(5) The application notice should draw the attention of the respondent to rule 24.5(1).

(6) Where the claimant has failed to comply with Practice Direction (Pre-Action Conduct) or any relevant pre-action protocol, an action for summary judgment will not normally be entertained before the defence has been filed or, alternatively, the time for doing so has expired.

The hearing
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(1) The hearing of the application will normally take place before a Master or a district judge.

(2) The Master or district judge may direct that the application be heard by a High Court Judge (if the case is in the High Court) or a circuit judge (if the case is in a county court).

The Court’s approach

4  Where it appears to the court possible that a claim or defence may succeed but improbable that it will do so, the court may make a conditional order, as described below.

Orders the Court may make

5.1  The orders the court may make on an application under Part 24 include:

(1) judgment on the claim,

(2) the striking out or dismissal of the claim,

(3) the dismissal of the application,

(4) a conditional order.

5.2  A conditional order is an order which requires a party:

(1) to pay a sum of money into court, or

(2) to take a specified step in relation to his claim or defence, as the case may be, and provides that that party’s claim will be dismissed or his statement of case will be struck out if he does not comply.

(Note – the court will not follow its former practice of granting leave to a defendant to defend a claim, whether conditionally or unconditionally.)

Accounts and inquiries

6  If a remedy sought by a claimant in his claim form includes, or necessarily involves, taking an account or making an inquiry, an application can be made under Part 24 by any party to the proceedings for an order directing any necessary accounts or inquiries to be taken or made.

(Practice Direction 40A contains further provisions as to orders for accounts and inquiries.)

Specific performance

7.1

(1) If a remedy sought by a claimant in his claim form includes a claim –

(a) for specific performance of an agreement (whether in writing or not) for the sale, purchase, exchange, mortgage or charge of any property, or for the grant or assignment of a lease or tenancy of any property, with or without an alternative claim for damages, or

(b) for rescission of such an agreement, or

(c) for the forfeiture or return of any deposit made under such an agreement,

the claimant may apply under Part 24 for judgment.

(2) The claimant may do so at any time after the claim form has been served, whether or not the defendant has acknowledged service of the claim form, whether or not the time for acknowledging service has expired and whether or not any particulars of claim have been served.

7.2  The application notice by which an application under paragraph 7.1 is made must have attached to it the text of the order sought by the claimant.

7.3  The application notice and a copy of every affidavit or witness statement in support and of any exhibit referred to therein must be served on the defendant not less than 4 days before the hearing of the application. (Note – the 4 days replaces for these applications the 14 days specified in rule 24.4(3). Rule 24.5 cannot, therefore apply.)

(This paragraph replaces RSC Order 86, rules 1 and 2 but applies to county court proceedings as well as to High Court proceedings.)

Setting aside order for summary judgment

8.1  If an order for summary judgment is made against a respondent who does not appear at the hearing of the application, the respondent may apply for the order to be set aside or varied (see also rule 23.11).

8.2  On the hearing of an application under paragraph 8.1 the court may make such order as it thinks just.

Costs

9.1  Attention is drawn to Part 45 (fixed costs).

9.2  Attention is drawn to Practice Directions 44 to 48 on costs and in particular to Subsections 8 and 9 of Practice Direction 44, which relate to the court’s power to make a summary assessment of costs.

9.3  Attention is also drawn to rule 44.10(1) which provides that if an order does not mention costs no party is entitled to costs relating to that order.

Case management
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Where the court dismisses the application or makes an order that does not completely dispose of the claim, the court will give case management directions as to the future conduct of the case.
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