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	[bookmark: bmkTable00]Direction Decision

	by Claire Tregembo BA(Hons) MIPROW

	an Inspector on direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 12 January 2023



	Ref: ROW/3305751
Representation by Mr Martin Crawshaw
Hampshire County Council 
Application to add a footpath from Whitchurch Railway Station Subway along a dismantled railway to the junction of Harroway and the A34 (HCC Ref: 1146)

	[bookmark: _Int_qMRA9M13]The representation is made under Paragraph 3(2) of Schedule 14 of the Wildlife and Countryside Act 1981 seeking a direction to be given to Hampshire County Council to determine an application for an Order, under Section 53(5) of that Act.

	The representation made by Mr Martin Crawshaw is dated 21 August 2022.
The certificate under Paragraph 2(3) of Schedule 14 was dated 4 January 2022.

	Hampshire County Council was consulted about the representation on 9 September 2022 and their response was dated 13 September 2022. 

	[bookmark: bmkReturn]


Decision
[bookmark: _Int_hWsGgmFv]The Council is directed to determine the above-mentioned application.
Reasons
[bookmark: _Int_WfypWtVU]Schedule 14 of the Wildlife and Countryside Act 1981 (the 1981 Act) sets out provisions for applications made under section 53(3) for orders to amend the definitive map and statement (DMS). An application was submitted to Hampshire County Council (HCC) for a modification order to add a public footpath on 30 March 2015. It was expected that this application would be investigated within six years. The applicant was informed by HCC that they did not need to serve notice on the landowner because they were the owners. However, following enquiries in 2021 the applicant was asked to serve notice on the landowner and certify that it had been done. 
[bookmark: _Int_t0FdmM94][bookmark: _Int_SM64Db8y][bookmark: _Int_WGCBqk5y]Authorities are required to investigate applications as soon as reasonably practicable and, after consulting the relevant district and parish councils, decide whether to make an order on the basis of the evidence discovered. Applicants have the right to ask the Secretary of State to direct a surveying authority to reach a decision on an application if no decision has been reached within twelve months of the authority’s receipt of certification that the applicant has served notice of the application on affected landowners and occupiers. 
[bookmark: _Int_c5WCdsXl][bookmark: _Int_WyMeNRKV]Current guidance is contained within Rights of Way Circular 1/09 Version 2, October 2009 published by the Department for Environment, Food and Rural Affairs. This explains, at paragraph 4.9, that the Secretary of State in considering whether, in response to such a request, to direct an authority to determine an application for an order within a specified period, will take into account any statement made by the authority setting out its priorities for bringing and keeping the definitive map up to date, the reasonableness of such priorities, any actions already taken by the authority or expressed intentions of further action on the application in question, the circumstances of the case and any views expressed by the applicant. Each case must therefore be considered in light of its particular circumstances. 
[bookmark: _Int_yggKY8EN][bookmark: _Int_MJLyNsUn][bookmark: _Int_dNNAVaZL][bookmark: _Int_sSJFDo4z]HCC’s policy guidelines set out the criteria under which applications can be prioritised as follows: a) the extent to which the claimed route would improve public safety, b) the extent to which the route would provide a link between existing public highways, population centres, or places of interest, c) where the determination of the claim would contribute to resolving an anomaly on the DMS. An application can also be taken out of turn and processed immediately if it can be demonstrated that the route is at risk of being physically lost, for example to development. If none of these criteria apply, a claim may also be processed immediately if, under consideration of the circumstances, it is considered expedient to do so. I consider this to be a reasonable approach. 
[bookmark: _Int_kot4ZDqw]The application is ranked at number 12 in the user non-priority List A with HCC determining that it does not meet the criteria to receive priority status. They list it as compliant with Schedule 14 on 30 March 2015, although it was not compliant until 4 January 2022 when the certificate of service of notice was completed. HCC originally placed it in the historic non-priority List B ranked at number 16. On review, it was moved to List A because the claim is based on user evidence. In total there are 246 applications awaiting determination, some dating back to 2008.
[bookmark: _Int_SirrF7ah][bookmark: _Int_pM5U4n3P][bookmark: _Int_9zrz0GI4]HCC have received approximately 150 applications in the last five years. They have recently recruited two additional officers to tackle the backlog which doubles their processing power. Nevertheless, despite having moved to List A where it has a higher placement, HCC advises that this application is unlikely to be determined within the next two to three years. 
[bookmark: _Int_PzJCtst1][bookmark: _Int_DvkqN4Ni][bookmark: _Int_MxzT5PTL][bookmark: _Int_3Rc7oDkR]HCC have a duty to keep the DMS up to date and circular 1/09 makes it clear that authorities should ensure that sufficient resources are allocated to meeting their statutory duties with regards to the protection and recording of public rights of way. A lack of resources would not be considered to be an exceptional circumstance for not determining applications. Even with the additional officers, this application is not expected to be determined within the next few years.
[bookmark: _Int_rO89dRjL][bookmark: _Int_LTAG8f90]An applicant’s right to seek a direction from the Secretary of State gives rise to the expectation of a determination of that application within 12 months under normal circumstances. In this case, more than seven years have passed since the application was submitted and a year has passed since the certificate under Schedule 14 of the 1981 Act was completed. No exceptional circumstances have been indicated. 
[bookmark: _Int_KpUaoTVX][bookmark: _Int_k9lLxIoG]In the circumstances I have decided that there is a case for setting a date by which time the application should be determined. It is appreciated that HCC will require some time to carry out its investigation and make a decision on the application. A further period of six months has been allowed.




Direction

[bookmark: _Int_FiXkTR9T][bookmark: _Int_Hp2lHqsV]On behalf of the Secretary of State for Environment, Food and Rural Affairs and pursuant to Paragraph 3(2) of Schedule 14 of the Wildlife and Countryside Act 1981, I HEREBY DIRECT the Hampshire County Council to determine the above-mentioned application not later than six months from the date of this decision.


Claire Tregembo 
[bookmark: bmkPageBreak]INSPECTOR
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