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Introduction

1. The Tribunal Procedure Committee (TPC) is responsible for making Tribunal Procedure
Rules for the First-tier Tribunal and the Upper Tribunal, each of which is divided into
Chambers. The First-tier Tribunal replaced a number of tribunals in 2008 including the
Pensions Appeal Tribunal (PAT). The PAT was abolished in November 2008 and its
functions transferred to the First-tier Tribunal (War Pensions and Armed Forces
Compensation Chamber) (WPAFCC). Further information on the Tribunals can be
found on the HMCTS website: http://www.gov.uk/government/organisations/hm-
courts-and-Tribunals-service/about#ourTribunals

2. Specifically, section 22(4) of the Tribunals, Courts and Enforcement Act 2007 (TCEA)
requires that the TPC’s rule-making powers be exercised with a view to securing:

a) that, in proceedings before the First-tier Tribunal and Upper Tribunal, justice is
done;

b) that the Tribunal system is accessible and fair;

¢) that proceedings before the First-tier Tribunal or Upper Tribunal are handled
quickly and efficiently,

d) that the rules are both simple and simply expressed; and

e) that the rules where appropriate confer on members of the First-tier Tribunal,
or Upper Tribunal, responsibility for ensuring the proceedings before the
Tribunal are handled quickly and efficiently. Further information on the TPC
can be found at our website:
http://www.gov.uk/government/organisations/Tribunal-procedure-committee

3. The TPC also has due regard to the public-sector equality duty contained in section 149
of the Equality Act 2010 when making rules.

The Consultation

4. A consultation (the Consultation) ran over the period 30 June to 22 September 2022.
The Consultation sought views on a proposal to change the way that appeals to the
WPAFCC are lodged, namely that Notices of Appeal are lodged directly with the
Tribunal, which is thereafter responsible for all case management.

Background to the Proposed Changes

5. The WPAFCC is responsible for handling appeals by current and former servicemen or
women in England and Wales against decisions by Veterans UK in relation to pensions,
compensation, allowances etc. Like all administrative tribunals it is wholly independent
of the decision-making body, Veterans UK. However, the existing position where
appeals against decisions taken by Veterans UK are made to them and then sent to the
WPAFCC gives the appearance that the Chamber is not wholly independent and is
contrary to principles of natural justice.

The War Pensions Scheme (WPS)

6. This started in 1916 and continues to provide compensation for disablement or death
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due to service before 5 April 2005. Appeals can, for example, be about:
e entitlement to a War Pension;

e the percentage at which Veterans UK has assessed the disablement;

e entitlement to allowances (e.g. for mobility needs) and the rates at which these
are awarded; and
o the date from which the pension is paid.

The Armed Forces Compensation Scheme (AFCS)

7.

AFCS applies for injuries or death caused on or after 6 April 2005. Appeals can, for
example, be about:
e entitlement to an award; and

e the tariff level of the award.

Current Process and timelines

8.

10.

11.

12.

Applications under both schemes are in the first instance made to Veterans UK. If a
claimant is unhappy with a decision, they have 12 months from the date of the decision
letter to appeal the decision, this can be done by completing the appeal form, or by
letter outlining their intent to appeal, to Veterans UK.

Veterans UK caseworkers scrutinise the appeals to assess whether the appellant has
raised any new issues, whether the appeal is in time and whether the appeal is being
made against an appealable decision prior to a statutory reconsideration under AFCS
or potentially a review under WPS. If the decision on reconsideration/review is revised
favourably, Veterans UK will approach the Tribunal to ask if the appeal can be lapsed
if the appellant does not send objections (to Veterans UK) in response to the revised
decision within 42 days of the date on which the revised decision was sent. If the
decision is maintained, a response setting out the decision and the evidence relied upon
is prepared and sent to the appellant and the Tribunal.

Veterans UK must submit their response to the Tribunal “as soon as reasonably
practicable”. In practice there can often be lengthy delays between receipt of an appeal
and the sending of the response.

At this point the appeal is listed for a hearing. Up to this point appellants are
encouraged to send any new evidence to Veterans UK before the hearing to give them
an opportunity to consider making any comment and producing Supplementary
Responses to all parties. The appellant has the right to withdraw their appeal at any
stage in the process.

The WPAFCC has jurisdiction over appeals lodged under either scheme in England &
Wales. There are separate devolved tribunals for Scotland, which has already
implemented direct lodgement (i.e. the appeal is lodged directly with the tribunal) and
Northern Ireland, which is committed to implementing direct lodgement.



New Process for England and Wales

13.

14.

It is envisaged that at this stage the new process for England and Wales will initially be
the same as that which operates in Scotland (see Para 12. above). This is because
changes to the mandatory reconsideration mechanism, which it is envisaged will move
in the process to before appeals are lodged with the Chamber, will require Primary
Legislation. As it currently stands this change could potentially be taken forward as part
of the Armed Forces Bill, but this is not due until 2026, and to those ends the Tribunal
is exploring if there might be an earlier, alternative, legislative vehicle available. The
Working Group involved has therefore limited itself to considering what business design
and IT changes are needed to introduce this type of direct lodgement to the Tribunal.

HMCTS is aiming to introduce the new direct lodgement process in the WPAFCC in
April 2023, subject to the timetable for implementing the necessary rule changes.

The arguments for direct lodgement to the War Pension and Armed Forces Compensation

Chamber as put to the TPC by the MOJ, HMCTS and the Chamber President

15.

16.

17.

18.

There is the mismatch between the principles laid down in the Armed Forces Covenant and
the enduring practice in the WP&AFCS appeals system. The Covenant’s two guiding
principles are that:

the Armed Forces community should not face disadvantage compared to other
citizens in the provision of public and commercial services;

special consideration is appropriate in some cases, especially for those who have
given most, such as the injured and the bereaved.

As long ago as 2015 the Armed Forces Covenant Annual Report which was laid before
Parliament reported “Some concerns were raised in last year's Report over the administration
of the War Pensions and Armed Forces Compensation Schemes across the UK, including in
the devolved tribunals in Scotland and Northern Ireland. It is a source of major concern that
appeals are not directly lodged with the Tribunals. They are now the only ones throughout
HMCTS which require appeals to be lodged with the Respondent organisation, in this case
the MoD, rather than directly with the Court or Tribunal. Not only does this cause inevitable
delay in dealing with cases, but it also creates a perception that the Tribunal lacks
independence” (Armed Forces Covenant Annual Report 2015, p.20).

Second, there is the issue of constitutional propriety. Arguably it cannot be right as a matter
of principle that an Appellant seeking to challenge a decision of a Government agency should
not only have to lodge his or her appeal with that very agency, but that same agency moreover
then continues to have a large measure of effective day-to-day control over the conduct of the
appeal. In the context of the ECHR there is at least a real question mark as to whether the
existing system both of direct lodgement and the central role of Veterans UK in the onward
administration of appeals is Article 6-compliant. The administrative process for direct
lodgement of appeals to the Tribunal is already in operation in all other administrative
Tribunals.

Thirdly, arguably the existing arrangements are completely inconsistent with the Leggatt
principles that underpinned the TCEA reforms. A fundamental principle of the Leggatt reforms



in terms of the access to justice arguments was that Tribunals should not only be independent
of government departments but be seen to be so independent. This undoubtedly causes real
confusion for appellants and is compounded by the practice of Veterans UK issuing
submissions in the form of supplementary responses as it gives the real impression that the
Tribunal process is not impartial.

19. Additionally, arguably the existing arrangements are a recipe for procedural confusion and
administrative inefficiency. Currently the judiciary have very little case management control of
the case before the Chamber receives the appeal Response, and this can lead to very lengthy
delays in progressing appeals and cumbersome mechanisms for Veterans UK seeking
approval of withdrawals or jurisdictional issues before a Response is prepared.

Cost/benefit issues

20. The costs are yet to be worked through. These are not anticipated to be significant and
HMCTS are committed to funding it. The administrative move to Arnhem House in Leicester
was predicated on direct lodgement being brought in. The benefits are said to be fundamental
- it provides direct access to justice/securing the independence of the Tribunal and improving
case management and efficiencies in the delivery of justice.

Consequence if the proposal is not taken forward

21. If the Tribunal Rules are not amended, then the implementation of direct lodgement to the
WPAFCC cannot be made.

Proposed Rule Changes

22. The TPC considers the following amendments to the rules to be appropriate to implement
direct lodgement.

Rule 21: Notice of Appeal

23. Rule 21 of Tribunal Procedure (First-tier Tribunal) (War Pension and Armed Forces
Compensation Chamber) Rules 2008 provides:

Notice of appeal

21—

1) An appellant must start proceedings by sending or delivering a notice of appeal to the
decision maker so that it is received within 12 months after the date on which written notice
of the decision being challenged was sent to the appellant.



2)

3)

4)

5)

6)

7

If the appellant provides the notice of appeal to the decision maker later than the
time required by paragraph (1) the notice of appeal must include the reason why
the notice of appeal was not provided in time.

Subject to paragraph (4), where an appeal is not made within the time specified in
paragraph (1), it will be treated as having been made in time if the decision maker
does not object.

No appeal may be made more than 12 months after the end of the 12-month period
provided for in paragraph (1).

The notice of appeal must be in English or Welsh, must be signed by the appellant
and must state—
(a) the name and address of the appellant;
(b) the name and address of the appellant’s representative (if any);
(c) an address where documents for the appellant may be sent or
delivered;
(d) details (including the full reference) of the decision being
appealed; and
(e) the grounds on which the appellant relies.

The decision maker must refer the case to the Tribunal immediately if—

a) the appeal has been made after the time specified in paragraph (1) and the
decision maker objects to it being treated as having been made in time; or

b) the decision maker considers that the appeal has been made more than 12
months after the end of the 12-month period provided for in paragraph (1).

Notwithstanding rule 5(3)(a) (case management powers) and rule 7(2) (failure to
comply with rules etc.), the Tribunal must not extend the time limit in paragraph (4).

24. It is proposed that Rule 21 is amended to reflect that the notice of appeal
in respect of the initial decision made by the Respondent should be
directed to the Tribunal instead of the original decision maker.

25. Rule 21 would therefore read as follows:

Notice of appeal

21—

1)

An appellant must start proceedings by sending or delivering a notice of appeal to
the Tribunal so that it is received within 12 months after the date on which written
notice of the decision being challenged was sent to the appellant.



2) if the appellant provides the notice of appeal to the Tribunal later than the time
required by paragraph (1) the notice of appeal must include the reason why the
notice of appeal was not provided in time.

3) Subject to paragraph (4), where an appeal is not made within the time specified in
paragraph (1), it will be treated as having been made in time if the decision maker
does not object.

4) No appeal may be made more than 12 months after the end of the 12-month
period provided for in paragraph (1)

5) The notice of appeal must be in English or Welsh, must be signed by the
appellant and must state—

a) the name and address of the appellant;

b) the name and address of the appellant’s representative (if any);

c) an address where documents for the appellant may be sent or delivered;
d) details (including the full reference) of the decision being appealed; and
e) the grounds on which the appellant relies.

(5A) The Tribunal must send a copy of the notice of appeal to the decision
maker.

(6) Upon receipt of a copy of the notice of appeal the decision maker must
notify the Tribunal within 24 hours if—

(a) the appeal has been made after the time specified in paragraph (1) and the decision
maker objects to it being treated as having been made in time; or
(b) the decision maker considers that the appeal has been made more than 12 months
after the end of the 12-month period provided for in paragraph (1).

(7) Notwithstanding rule 5(3)(a) (case management powers) and rule 7(2) (failure to
comply with rules etc.), the Tribunal must not extend the time limit in paragraph (4).

Rule 22: Lapse of Cases

26. Rule 22 currently provides as follows:

Lapse of Cases

22.
1) If the decision maker revises the decision challenged—

a) the appeal shall proceed, subject to paragraph (2), as if it had been brought in relation

to the revised decision; and

b) the notice of the revised decision sent by the decision maker to the appellant must
include a statement of the action that the appellant must take under paragraph (2) in

order to prevent the appeal from lapsing.



2) The appeal against the revised decision shall lapse if, within 42 days of the date on which
the decision maker sends notice of the revised decision to the appellant, the appellant does
not provide to the decision maker—

a) representations in writing in relation to the revised decision; or
b) a statement in writing that the appellant wishes the appeal to proceed but has no
additional representations to make in relation to the revised decision.

3) If the decision maker has already sent or delivered a response to the Tribunal under rule 23
(responses and replies), any document which must be provided under this rule (including
notice of the revised decision) must also be provided by the decision maker to the Tribunal.

27. Rule 22 would therefore read as follows:
Lapse of Cases 22.—
1) If the decision maker revises the decision challenged—

a) the appeal shall proceed, subject to paragraph (2), as if it had been brought in
relation to the revised decision; and

b) the notice of the revised decision sent by the decision maker to the appellant
must include a statement of the action that the appellant must take under
paragraph (2) in order to prevent the appeal from lapsing.

2) The appeal against the revised decision shall lapse if, within 42 days of the date on
which the decision maker sends notice of the revised decision to the appellant, the
appellant does not provide to the Tribunal—

a) representations in writing in relation to the revised decision; or
b) a statement in writing that the appellant wishes the appeal to proceed but has no
additional representations to make in relation to the revised decision.

(2A) The Tribunal must send a copy of the appellant’s representations or written
statement provided under paragraph (2) (if any) to the decision maker

(3) Any document which must be provided under this rule by the decision maker to
the appellant (including notice of the revised decision) must also be provided by
the decision maker to the Tribunal.

Rule 23: Responses and Replies

28. Rule 23 currently provides as follows: -

Responses and replies

23.—



1) When a decision maker receives the notice of appeal or a copy of it, the decision
maker must send or deliver a response to the Tribunal as soon as reasonably
practicable after the decision maker received the notice of appeal.

2)

3)

4)

5)

6)

The response must state—

(a) the name and address of the decision maker;

(b) the name and address of the decision maker's representative (if any);

(c) an address where documents for the decision maker may be sent or
delivered;

(d) the names and addresses of any other respondents and their
representatives

(e) (ifany);

(H whether the decision maker opposes the appellant's case and, if
so, the grounds for such opposition; and

(g) any further information or documents required by a practice
direction or direction.

The response may include a submission as to whether it would be appropriate for
the case to be dealt with without a hearing.

The decision maker must provide with the response—

a) a copy of any written record of the decision under challenge, and any
statement of reasons for that decision;

b) copies of all documents relevant to the case in the decision maker's
possession, unless a practice direction or direction states otherwise; and

c) a copy of the notice of appeal, any documents provided by the appellant with the
notice of appeal and, unless stated in the notice of appeal, the name and address
of the appellant's representative (if any).

The decision maker must provide a copy of the response and any accompanying
documents to each other party at the same time as it provides the response to the

Tribunal.

The appellant and any other respondent may make a written submission and
supply further documents in reply to the decision maker's response.

7) Any submission or further documents under paragraph (6) must be provided to
the Tribunal and to each other party within 1 month after the date on which the
decision maker sent the response to the party providing the reply.

29. Rule 23(1) requires the decision maker to respond to the Tribunal as soon

as reasonably practicable following receipt of the notice of appeal, or a
copy of it. It is proposed that in relation to Rule 23 a specific time period be
introduced for the preparation of a Response to avoid the lengthy delays
which currently occur as follows:



Responses and replies

23.—
1) When a decision_maker receives a copy of the notice of appeal, the decision
maker must send or deliver a response to the Tribunal—

a) where the decision being challenged on appeal is subject to mandatory
reconsideration, within 28 days of—

i) if_following reconsideration, the decision maker maintains the
decision being challenged, the date on which the decision maker sends
the appellant notice that the decision _under challenge has been
maintained; or

ii) if _following reconsideration, the decision maker revises the
decision _being challenged, the date on_which the decision_maker
receives a copy of the appellant’s representations or written
statement provided under rule 22(2A) (lapse of cases); or

b) in_any other case, within 56 days from the date that the respondent
receives a copy of the notice of appeal.

2) The response must state—

(c) the name and address of the decision maker;

(d) the name and address of the decision maker's representative (if any);

(e) an address where documents for the decision maker may be sent or delivered,;

(f) the names and addresses of any other respondents and their representatives (if any);
(g) whether the decision maker opposes the appellant's case and, if so, the grounds
for such opposition; and

(h) any further information or documents required by a practice direction or direction.

3) The response may include a submission as to whether it would be appropriate for
the case to be dealt with without a hearing.
4) The decision maker must provide with the response—

(a) a copy of any written record of the decision under challenge, and any statement
of reasons for that decision;

(b) copies of all documents relevant to the case in the decision maker's
possession, unless a practice direction or direction states otherwise; and

(c) a copy of the notice of appeal, any documents provided by the appellant with the
notice of appeal and, unless stated in the notice of appeal, the name and address of the
appellant's representative (if any).

5) The decision maker must provide a copy of the response and any accompanying
documents to each other party at the same time as it provides the response to the
Tribunal.

10



6) The appellant and any other respondent may make a written submission and supply
further documents in reply to the decision maker's response.

7) Any submission or further documents under paragraph (6) must be provided to the
Tribunal and to each other party within 1 month after the date on which the decision

maker sent the response to the party providing the reply.

8) In this rule, a decision is “subject to mandatory reconsideration” where—

(@) an_application for reconsideration has been made under Article 53(1) of the
Armed Forces and Reserve Forces (Compensation Scheme) Order 2011 (the 2011
Order) and the application has not yet been determined; or

(b) the decision maker is required under Article 53(5) of the 2011 Order to

reconsider the decision being challenged.

30. The periods are expressed in periods amounting to days, rather than
months, on the basis that the date of receipt will always be a working day
and therefore the date when the document must be sent or delivered will
also be a working day (barring the effect of public holidays or overtime
working).

31. In an AFCS case where there must be a reconsideration, the time limit
does not attempt to estimate how long the reconsideration will take but
imposes a four-week (28 days) time limit from the end of reconsideration
(in a case that does not lapse) on the basis that all that is required by way
of a response is a justification for a decision that has only recently been
made. It would be open to the Tribunal to enquire about progress of the
reconsideration at any time. Although it may appear cumbersome, the
point of subparagraph (a) is that it avoids the necessity for any application
for an extension of time in cases where it is clear one would otherwise be
required. It is a provision that has to be operated by Veterans UK rather
than by the Appellant.

32. Eight weeks (56 days) is taken as the default position in subparagraph (b)
on the basis that it should be long enough to enable Veterans UK to decide
whether further work is required in a war pensions case and to provide an
explanation for the decision already given in cases where no review or
reconsideration is required. It is longer than the six weeks originally
suggested but that gives a bit more time for the documents to be collected
where the decision was made some months earlier and also for the
correctness of a decision to be considered on the existing documents. The
expectation will be that, if Veterans UK requires more time to consider the
case, it will ask for an extension of time (sending a copy of the application
to the Appellant). Therefore, in any case to which subparagraph (b)
applies, the Tribunal within the eight-week (56 days) period should receive

11



either a Response or an application for more time.

33. With direct lodgement, time would still run from the date Veterans UK
received the notice of appeal from the Tribunal. It would not be necessary
for Veterans UK to send any document before sending the Response or
request for an extension of time, except in a case to which subparagraph
(a) applied. In such a case, it would be expected immediately upon receipt
of the notice of appeal to inform the Tribunal (and the Appellant) that
reconsideration was required and that therefore a response to the appeal
would follow reconsideration if the appeal did not lapse.

Other changes

34. Additionally, the TPC took the opportunity to consult on possible rule
changes that are unrelated to direct lodgement, as indicated below.

Rule 6: Procedure for applying and giving directions

35. Rule 6 currently provides as follows:

Procedure for applying and giving directions

6.—
(1) The Tribunal may give a direction on the application of one or more of the parties
or on its own initiative.

(2) An application for a direction may be made—
(a) by sending or delivering a written application to the Tribunal; or (b)
orally during the course of a hearing.

(3) An application for a direction must include the reason for making that application. (4)
Unless the Tribunal considers that there is good reason not to do so, the Tribunal must
send written notice of any direction to every party to the proceedings and to any other
person affected by the direction.

(5) If a party or any other person sent notice of the direction under paragraph (4)
wishes to challenge a direction which the Tribunal has given, they may do so by
applying for another direction which amends, suspends or sets aside the first
direction.

36. The TPC proposes that Rule 6 is amended to make it clear that any
application should be copied to the other party by the person making the
application for a direction (in-line with the recent Presidential Guidance on
this, please see link: Presidential Guidance on the making of applications
to the Tribunal | Courts and Tribunals Judiciary). Rule 6 would read as
follows: -

12
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Procedure for applying and giving directions

6.—(1) The Tribunal may give a direction on the application of one or more of the
parties or on its own initiative.

(2) An application for a direction may be made—

(a) by sending or delivering a written application to the Tribunal; or (b)
orally during the course of a hearing.

(3) An application for a direction must include the reason for making that application.

(3A) A party making a written application must send a copy of the application to
every other party to the proceedings and to any other person that may be affected
by the direction applied for and request that any comments on the application
should be sent to the Tribunal within 7 days or such earlier period as the Tribunal
directs.

(4) Unless the Tribunal considers that there is good reason not to do so, the Tribunal
must send written notice of any direction to every party to the proceedings and to any
other person affected by the direction.

(5) If a party or any other person sent notice of the direction under paragraph (4)
wishes to challenge a direction which the Tribunal has given, they may do so by
applying for another direction which amends, suspends or sets aside the first
direction.

Rule 24: Medical Examination and commissioning of medical evidence etc.

37. The TPC proposes to amend Rule 24 to remove the power for a Tribunal
member to undertake a medical examination as the Tribunal no longer
carries out medical examinations and does not have the facilities to do so.
Currently, rule 24 provides:

Medical examinations and commissioning of medical evidence etc.

24.—(1) An appropriate member of the Tribunal may make a medical examination of the
appellant if—

(a) the proceedings relate to the appellant's disablement or incapacity for work; and
(b) the appellant consents.

(2) If the appellant lives outside the United Kingdom, the Tribunal may arrange a
medical examination of the appellant.

13



(3) If a medical or other technical question arises in a case the Tribunal may—

(a) request a medical or other technical specialist to provide a report in relation to

the question; and

(b) if the question is a medical one, arrange for the appellant to be examined for the
purposes of the preparation of such a report.

4) Subject to rule 14(2) (withholding documents or information likely to cause harm) the
Tribunal must provide to each party a copy of any report obtained under this rule.

(5) If the Tribunal arranges a medical examination under paragraph (2) or requests a
report under paragraph (3) the Tribunal may pay a fee to the medical or other technical
specialist.

(6) Any fee paid under paragraph (5) must not exceed the maximum fee determined by
the Lord Chancellor from time to time.

38. It is proposed that the amended rule 24 will read as follows:

Medical examinations and commissioning of medical evidence etc.

24—

[paragraphs (1) and (2) deleted]

(3) If a medical or other technical question arises in a case the Tribunal may—
(a) request a medical or other technical specialist to provide a report in relation to

the question; and

(b) if the question is a medical one, arrange for the appellant to be examined for the
purposes of the preparation of such a report.

(4) Subject to rule 14(2) (withholding documents or information likely to cause harm) the
Tribunal must provide to each party a copy of any report obtained under this rule.

(5) If the Tribunal requests a report under paragraph (3) the Tribunal may pay a fee
to the medical or other technical specialist.

(6) Any fee paid under paragraph (5) must not exceed the maximum fee determined by
the Lord Chancellor from time to time.

14



The Consultation Questions

39. The questions raised in the Consultation were as follows:

Question 1: Do you agree in principle that direct lodgement is desirable and thus agree
to the proposed change to Rule 217 If not, why not?

Question 2: Do you agree to the proposed change to Rule 227? If not, why not?
Question 3: Do you agree the timescales in the proposed Rule 23? If not, why not?
Question 4: Do you agree to the proposed change to Rule 6? If not, why not?
Question: 5: Do you agree to the proposed change to Rule 24? If not, why not?

Question 6: Do you have any other comments on these proposals?
The Responses

40. The TPC received a total of eight responses (see Annex A):

The Ministry of Defence (including Veterans UK)

The Veterans Advisory and Pensions Committee

The Royal Air Force Association

The Royal British Legion

2 Judges

A father of a veteran

A current appellant

41. All of the respondents were in favour of direct lodgement.

42. There was a divergence of views as to the timescales proposed in the
rules.

43. One of the respondents, a judge, made various suggestions concerning
how the proposed rules could be improved.

15



Question 1: do you agree in principle that direct lodgement is desirable and thus agree
to the proposed change to rule 21? If not, why not.

44, The Ministry of Defence agreed in principle that direct lodgement is
desirable but however did not agree with the proposed rule change which
provides that the MoD has only 24 hours in which to object if a notice of
appeal was lodged after 12 months. The MoD pointed out there was no
rationale for the proposed timeframe and the proposed time limit is
disproportionately short. Other respondents agreed that that timescale was
overly short.

45, The TPC accepts that imposing a timescale of 24 hours upon the MoD to
respond in these circumstances is unrealistic. Imposing an unrealistic
timescale would in the TPC’s view simply lead to applications for
extensions of time in virtually every case and render the process
unworkable. The TPC therefore proposes to replace “within 24 hours” to
“within 28 days”.

46. Another respondent suggested an amendment to rule 21 (5A) such that it
reads “the tribunal must send a copy of the notice of appeal and any
accompanying documents to the decision maker as soon as reasonably
practicable.”

47. The TPC agrees that this is a sensible inclusion.
48. The TPC therefore proposes that rule 21 should read as follows:-
Notice of appeal
21.—(1) An appellant must start proceedings by sending or delivering a notice of appeal

to the Tribunal so that it is received within 12 months after the date on which written
notice of the decision being challenged was sent to the appellant.

(2) If the appellant provides the notice of appeal to the Tribunal later than the time
required by paragraph (1) the notice of appeal must include the reason why the notice
of appeal was not provided in time.

(3) Subject to paragraph (4), where an appeal is not made within the time specified in
paragraph (1), it will be treated as having been made in time if the decision maker does
not object.

(4) No appeal may be made more than 12 months after the end of the 12-month
period provided for in paragraph (1).

(5) The notice of appeal must be in English or Welsh, must be signed by the
appellant and must state—

16



(a) the name and address of the appellant;

(b) the name and address of the appellant’s representative (if any);

(c) an address where documents for the appellant may be sent or delivered,;
(d) details (including the full reference) of the decision being appealed; and
(e) the grounds on which the appellant relies.

(5A) The Tribunal must send a copy of the notice of appeal and any
accompanying documents to the decision maker as soon as reasonably

practicable.

(6) Upon receipt of a copy of the notice of appeal the decision maker must notify
the Tribunal within 28 days if—

(a) the appeal has been made after the time specified in paragraph (1) and the decision
maker objects to it being treated as having been made in time; or
(b) the decision maker considers that the appeal has been made more than 12 months
after the end of the 12-month period provided for in paragraph (1).

(7) Notwithstanding rule 5(3)(a) (case management powers) and rule 7(2) (failure to
comply with rules etc.), the Tribunal must not extend the time limit in paragraph (4).

Question 2: do you agree to the proposed change to Rule 22? If not, why not?

49. The only adverse response to this question was from a fee paid judge who
said as follows:-

“As regards the proposed changes, | suggest that it be made clear that this rule applies
only where the decision has been revised after the decision maker has received the notice
of appeal. Thus, after “/f’in paragraph (1), | suggest that there be inserted “after receiving
the notice of appeal,” or something to like effect. Itis, | suggest, unnecessary to have any
express provision for cases where a decision has been revised before the notice of appeal
has been received, as the decision maker or Tribunal has ample power to ask the appellant
whether he or she challenges the new decision, if that is not obvious from the
circumstances of the case and the terms of the letter of appeal.

| also suggest that, rather than having the proposed paragraph (3), it would be neater to
add a subparagraph (c) to paragraph (1), to the effect that “(c) the decision maker must
send a copy of the revised decision to the Tribunal”. Consequently, the proposed
paragraph (2A) could be numbered as paragraph (3). It could read —
“(3) If the appellant provides representations or a written statement having the effect
that the appeal does not lapse under paragraph (2), the Tribunal must send a copy of
the representations or written statement to the decision maker as soon as practicable.”
| suggest that it should also be provided that —
“(4) If an appeal lapses under paragraph (2), the Tribunal must give both parties notice
that it has done so.”
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50. The TPC agrees that the proposed rule 22 (1) should be amended to read
“if, after receiving the notice of appeal...” and that a new sub paragraph (c)
to paragraph (1) as proposed by the responded should be included

51. The TPC does not agree with the proposed changes to rule 22 (3) as
proposed by this respondent as it considers paragraph (2A) as originally
proposed to be simpler and clearer.

52. The TPC agrees that rule 22 should be amended to include a new
paragraph (4) to require the Tribunal to notify the parties where an appeal
has lapsed under rule 22.

53. The TPC proposes that rule 22 should read as follows: -

Lapse of Cases

22.—(1) If_after receiving the notice of appeal the decision maker revises the decision
challenged—

(a) the appeal shall proceed, subject to paragraph (2), as if it had been brought in
relation to the revised decision;

(b) the notice of the revised decision sent by the decision maker to the appellant must
include a statement of the action that the appellant must take under paragraph (2) in
order to prevent the appeal from lapsing;_ and

(c) the decision-maker must send a copy of the revised decision to the Tribunal

(2) The appeal against the revised decision shall lapse if, within 42 days of the date on
which the decision maker sends notice of the revised decision to the appellant, the
appellant does not provide to the Tribunal—

(a) representations in writing in relation to the revised decision; or
(b) a statement in writing that the appellant wishes the appeal to proceed but has no
additional representations to make in relation to the revised decision.

(2A) The Tribunal must send a copy of the appellant’s representations or written
statement provided under paragraph (2) (if any) to the decision maker.

[paragraph (3) deleted]

(4) If an appeal lapses under paragraph (2), the Tribunal must give both parties
notice that it has done so.

Question 3: do you agree the timescales and the proposed rule 23? If not why
not?
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54. The judge who proposed the changes to rules 21 and 22 noted that if those
were changed as suggested there would need to be a consequential
amendment to rule 23 (1) (a) (ii). They also pointed out that ‘respondent’ is
used in the proposed rule 23 (1) (b) when ‘decision maker’ is used
elsewhere.

55. They did not agree to the proposed timescales, as being unreasonable.
They point out that in Scotland the requirement is six months or as soon
as reasonably practicable. They pointed out the amount of work involved
with collating documentation and that the timescales of 28 and 56 days are
unfeasible. The TPC recognises that there will be a significant resource
impact for the MoD to impose this timescale. However, the TPC also
believes it is important that the tribunal should have control over these
proceedings and that requires a timescale. It is not acceptable for
appellants to wait six months and possibly more for the case to progress.

56. It is important that case management is dealt with by the tribunal. If the
MoD have a genuine need, there is provision to seek an extension of time.
However, the TPC would not expect this to happen as a matter of routine.

57. The TPC is also aware that much of the documentation required to be
assembled by the MoD will already be in its possession and, if there is a
revised decision, the MoD will have recently assembled and reviewed the
documentation.

58. The TPC recognises that the 28 days allowed for the decision maker to
object to a late Notice of Appeal means that the proposed timeframes need
to be adjusted in rule 23(1)(b).

59. Accordingly, the TPC proposes to amend rule 23 to provide as follows: -

Responses and replies

23.—(1) When a decision maker receives a copy of the notice of appeal, the decision
maker must send or deliver a response to the Tribunal—

(@) where the decision being challenged on appeal is subject to mandatory
reconsideration, within 28 days of—

i. if following reconsideration, the decision maker maintains the decision being
challenged, the date on which the decision maker sends the appellant notice that the
decision under challenge has been maintained; or

ii. if following reconsideration, the decision maker revises the decision being
challenged, the date on which the decision maker receives a copy of the appellant’s
representations or written statement provided under rule 22(3) (lapse of cases); or

(b) in any other case, within 56 days from the date that the decision maker receives
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a _copy of the notice of appeal or where rule 21(3) applies, a copy of the Tribunal’s
decision to admit the appeal.

(2) The response must state—

(a) the name and address of the decision maker;

(b) the name and address of the decision maker's representative (if any);

(c) an address where documents for the decision maker may be sent or delivered,;

(d) the names and addresses of any other respondents and their representatives

(if any);

(e) whether the decision maker opposes the appellant's case and, if so, the grounds
for such opposition; and

(f) any further information or documents required by a practice direction or direction.

(3) The response may include a submission as to whether it would be appropriate for the case
to be dealt with without a hearing.

(4) The decision maker must provide with the response—

(a) a copy of any written record of the decision under challenge, and any statement
of reasons for that decision;

(b) copies of all documents relevant to the case in the decision maker's
possession, unless a practice direction or direction states otherwise; and

(c) a copy of the notice of appeal, any documents provided by the appellant with the
notice of appeal and, unless stated in the notice of appeal, the name and address of the
appellant's representative (if any).

(5) The decision maker must provide a copy of the response and any accompanying
documents to each other party at the same time as it provides the response to the
Tribunal.

(6) The appellant and any other respondent may make a written submission and
supply further documents in reply to the decision maker's response.

(7) Any submission or further documents under paragraph (6) must be provided to the
Tribunal and to each other party within 1 month after the date on which the decision
maker sent the response to the party providing the reply.

(8) In this rule, a decision is “subject to mandatory reconsideration” where—
(a) an application for reconsideration has been made under Article 53(1) of the Armed
Forces and Reserve Forces (Compensation Scheme) Order 2011 (the 2011 Order) and

the application has not yet been determined; or

(b) the decision maker is required under Article 53(5) of the 2011 Order to reconsider
the decision being challenged.
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Questions 4, 5 and 6: Do you agree to the proposed change to rule 6? If not, why
not? Do you agree to the proposed change to rule 24? If not, why not? Do you
have any other comments on these proposals?

60. There was only one adverse comment to these questions, which was from
a judge who believed, in relation to Rule 6, that it would be unrealistic to
expect litigants in person to be aware of the proposed requirement and
how would the tribunal know that they had complied with it? Furthermore,
the tribunal may often accept a letter as an application and there are cases
where it is more proportionate to make a direction without first obtaining
the views of the other party, on the basis that it can always be set aside if
any objections are received. They said that if no changes are made, the
tribunal would still have ample power to obtain the other party’s views
before making a direction, in any case where it considers it desirable to do
s0. They suggested that this proposal risks over-complicating proceedings.

61. They went on to say that if it is thought Veterans UK ought to give an
applicant an opportunity to comment in the way suggested, that could be
arranged either informally or by making express provision to that effect that
does not also apply to appellants. However, they considered that such
provision would be unnecessary and a potential cause for delay.

62. That respondent was a lone voice and the TPC is of the view that the
justification given for the proposed amendment is sound.

63. The TPC therefore proposes to amend rules 6 and 24 as proposed.

64. The TPC has had due regard to the public-sector equality duty in reaching
its conclusion as set out above.

Keeping the Rules under review

65. The TPC wishes to thank those who contributed to the Consultation
process. The TPC has benefited from the responses.

66. The remit of the TPC is to keep rules under review.

Contact details
Please send any suggestions for further amendments to Rules to: TPC Secretariat, Area 5.49,
102 Petty France, London, SW1H 9AJ

Email : tpcsecretariat@justice.gsi.qgov.uk

Further copies of this Reply can be obtained from the Secretariat. The Consultation paper,
this Reply and the Rules are available on the Secretariat’'s website:

https://www.qgov.uk/government/organisations/tribunal-procedure-committee
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Annex A — List of respondents to Consultation

1. Andrew Ottaway -the Veterans Advisory and Pensions Committee
2. Sarah Gale- the Royal Air Force Association

3. Melissa Birdsall- the Royal British Legion

4. Upper Tribunal Judge Mark Rowland

5. Neil Hewitt

6. Robert Urquhart

7. Respondent who requested their name to be withheld

8. Respondent who requested their name to be withheld
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