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Summary of final report

Overview of our findings

1.

The Competition and Markets Authority (CMA) has found that the acquisition by
NEC Software Solutions UK Limited (NECSWS) of SSS Public Safety Limited and
Secure Solutions USA (SSS — together the Parties), has resulted in, or may be
expected to result in, a substantial lessening of competition (SLC) in Integrated
Communication and Control Services software (ICCS), and Duties Management
Systems software (Duties) in the UK. As a result, customers could experience
higher prices or a deterioration in service.

NECSWS has purchased SSS from Capita plc (Capita) and we refer to this
transaction as the Merger (and references related to the future combined business
of NECSWS and SSS as the Merged Entity).

We also looked at one other market, (Records Management Systems software
(RMS)), where the Parties overlap, but we have found no SLC in that market.

Having found that the Merger would give rise to SLCs in ICCS and Duties, we
concluded that the sale of NECSWS’s ICCS business; and either NECSWS'’s or
SSS’s Duties business, would be effective and proportionate remedies to address
our concerns. The buyer or buyers of these businesses will need to be approved
by the CMA.

Who are the businesses and what services do they provide?

5.

NECSWS supplies software and associated services primarily to UK public sector
bodies. NECSWS is ultimately owned by NEC Corporation, a global technology
business headquartered in Japan.

SSS supplies software solutions and managed services primarily to the
emergency and justice sectors.

The three markets which we looked at in detail were:

(@) ICCS that enables control room personnel to make and receive phone calls
(including 999 and 101) and to communicate with staff over radio networks
and in the future the new emergency services network (ESN). This software
is used by different emergency services agencies (such as police forces, fire
and rescue services, and ambulance trusts) as well as certain transport
customers (such as Transport for London). It is therefore extremely important
for public safety.



(b) Duties which enables the planning, scheduling and shift management of
police officers.

(c) RMS which is used by the police to record and manage case-related
information for the processing of people in custody and case file
management for prosecutions.

What evidence have we looked at?

8.

10.

11.

In assessing this Merger, we looked at a wide range of evidence that we
considered in the round to reach our findings.

We received several submissions and responses to information requests from the
Parties and held hearings with each of NECSWS, SSS and Capita. We gathered
information about tenders and other types of procurement processes which had
been run for ICCS systems by emergency services and transport services, and for
RMS and Duties systems by police forces, including who bid for these tenders and
who won. We also examined the Parties’ own internal documents, which show
how they run their businesses and how they view their rivals in the ordinary course
of business. These internal documents were also helpful in understanding the
Parties’ plans for the future of their businesses.

We spoke to and gathered evidence from other companies and organisations to
understand better the competitive landscape, to get their views on the impact of
the Merger and potential remedies to address the concerns we identified in our
Provisional Findings. In particular, we received evidence from the following:

(a) Police forces and other emergency services and transport services, including
customers of the Parties.

(b) Other suppliers of ICCS, RMS and Duties to the UK market.
(c) The Police Digital Service.
(d) Organisations involved during the sale of SSS.

(e) Participants in related markets (such as Enterprise Resource Planning
(ERP)) who potentially might consider entering the UK ICCS, RMS or Duties
markets and/or who may be interested in purchasing these businesses.

We also considered evidence from the Parties and third parties received during
the CMA’s phase 1 investigation into the Merger.



What did this evidence tell us...

... about what would have happened had the Merger not taken place?

12.

13.

14.

15.

16.

In order to determine the impact that the Merger could have on competition, we
have considered what would have happened had the Merger not taken place. This
is known as the counterfactual.

The Parties told us Capita had underinvested in SSS in recent years which would
affect SSS’s ability to compete effectively and that, absent a sale to NECSWS, it is
unlikely that Capita would have been able to sell the business, [¢<]. We were told
that Capita was not investing in the business and in the new technology that would
be required to compete and had moved it into a division with other companies to
be sold, which reduced the effectiveness of SSS as a competitor in the market.

In light of this, we considered whether it was most likely that SSS would continue
to be operated as a going concern with sufficient investment to remain
competitive, or whether SSS would have received no further investment or
significant underinvestment, such that it would have become significantly weaker.

We looked at the financial position of SSS and the incentives to invest in its
products. We found that SSS is a profitable business and there was a rationale for
further investment, taking into account the financial health of the business, the size
of its customer base and its position in the market. While there is limited evidence
available, on balance, we consider that, either under the ownership of Capita or
having been sold to an alternative buyer, the most likely scenario is that SSS
would have remained a going concern and be invested into a degree that would
have allowed it to continue to compete.

We therefore conclude that if the Merger had not happened, the most likely
counterfactual is that SSS would have continued to operate and compete in the
relevant markets (either under the ownership of Capita or another purchaser).

... about the effects of the Merger?

17.

18.

We have looked at whether the Merger would lead to a significant reduction in
competition between the Parties by removing an important competitor and, in
doing so, whether the Merged Entity would worsen its offering (such as its price or
service quality) compared to the situation if the Merger did not take place.

We assessed competition in each of the three markets where SSS and NECSWS
overlap, and also how these markets may change in the future, particularly with
the expected transition to cloud-based software.



ICCS

19.

20.

21.

22.

23.

24.

We looked at the supply of ICCS to emergency services (police forces, ambulance
and fire and rescue services) and transport customers in the UK. The market for
ICCS is concentrated with six suppliers competing in it. The Parties are two of the
three largest ICCS suppliers and are close competitors. Where tender
opportunities have arisen in the last few years, typically only a small number of
competitors have bid for each one, and our analysis indicates that the Parties bid
frequently and are competitive constraints on each other. They also refer to each
other in recent internal documents as key competitors and customers frequently
mention the Parties as being competitors in this market.

We consider the evidence overall shows that the Parties are currently close
competitors in a concentrated market and this constraint would be lost as a result
of the Merger.

We then assessed whether there are any expected developments in the market
which might materially change the strength of the competitive constraint the
Parties place on each other, and that other suppliers place on the Parties.

Many of the opportunities for the supply of ICCS in the next few years are likely to
involve consideration of whether the software can operate in the cloud. The
evidence suggests that some forthcoming tenders will require a public cloud
solution. Where these require immediate public cloud deployment, [¢<]. However,
not all of these will require a public cloud solution to be implemented immediately
— instead, in some cases a credible roadmap to public cloud or a privately-hosted
solution will be sufficient and, in certain cases, an on-premise solution will meet
the customer’s requirements. This is likely to be enough for the Parties to continue
to compete for some opportunities such that they would be a competitive
constraint on each other, particularly where they already supply the customer. For
those customers who do not yet wish to move to cloud, the Parties will be strong
competitors. The Parties will also be well-placed to compete for direct awards and
extensions.

We consider that NECSWS will be a strong competitor in the market going
forward, given its investment plans and that it is in the process of developing its
ICCS product. Bearing in mind SSS’s large existing customer base, there is also a
good case for likely investment in SSS’s ICCS product which will make it a more
effective competitor in the future, but it will be able to continue to compete for
some opportunities in the meantime.

With regards to other suppliers, Motorola is well positioned in the market and will
remain a strong constraint in the future. Each of Frequentis, Saab and Systel also
provide some constraint, but we found that they will either face capacity
constraints and/or focus on particular tenders and intend to bid for a limited
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number of available opportunities. Given these limitations, we do not consider
there are sufficient remaining competitive constraints to counteract the loss of
competition resulting from the Merger.

25. Taking all these factors in the round, we therefore conclude that the Merger has
resulted, or may be expected to result, in an SLC in the supply of ICCS in the UK.

Duties

26. The Parties overlap in the supply of Duties to police forces in the UK. There are
only four main suppliers operating in this market, with SSS and Crown having
most customers and NECSWS and Totalmobile having fewer customers.

27. There have been very few opportunities to win new customers in the Duties
market over the last five years and in particular very few tenders. Although the
Parties have not directly competed against each other in any Duties tenders
recently, they have been indirect constraints on each other. Furthermore, given the
small number of current suppliers, we consider the Parties are likely to compete
directly and indirectly in future.

28. We looked at the prospects for each of the Parties’ products in future and whether
their constraint on each other, and the constraint from other suppliers, may
change. [<]. [¢&<] NECSWS'’s current position in the market, its expected
profitability over the next few years and ongoing contracts, we have not seen
sufficient evidence to consider it likely that [¢<]. As such, we consider that
NECSWS’s Duties product is likely to continue in the market serving its current
customers, to be available as an option for new customers, and therefore to
remain a constraint on SSS in the next few years.

29. SSS currently has a strong position in the Duties market, and we consider it is
likely to remain a strong competitor in the market in future and will remain a
constraint on NECSWS.

30. With regards to other suppliers, we consider that Crown is well positioned to
remain a strong constraint and Totalmobile will also provide a constraint. However
we do not consider there are sufficient remaining constraints in the market to
counteract the loss of competition resulting from the Merger.

31. We have therefore found that the Merger has resulted, or may be expected to
result, in an SLC in the supply of Duties in the UK.

RMS

32. The Parties also overlap in the supply of RMS to police forces in the UK. There are
very few companies supplying RMS to police forces in the UK, with NECSWS and
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33.

Niche having the majority of customers and SSS having fewer customers. There
have been very few tender opportunities in this market in the last five years, but
the Parties have directly competed against each other at times.

However, SSS currently has a relatively weak position as a supplier in the RMS
market [6<]. As such, we consider that SSS’s RMS products are unlikely to be in a
position to compete strongly for future opportunities, and therefore would not be a
constraint on NECSWS in the future. We consider that competition against
NECSWS is more likely to come from other suppliers (in particular Niche, which
would remain a strong constraint), and not SSS. We therefore conclude that the
Merger has not resulted, or may not be expected to result, in an SLC in the supply
of RMS in the UK.

... about any countervailing factors?

34.

35.

36.

37.

38.

39.

We considered whether there are any actions which customers and/or potential
entrants could take to mitigate the SLCs we found in the ICCS and Duties markets
in the UK.

We looked at whether suppliers in adjacent UK markets (for example
telecommunications) are likely to enter the ICCS market in the near future, but
consider this is unlikely given this would require developing or modernising an
ICCS product and the importance we understand that customers place on a
suppliers’ track-record and reputation. Further we have received no evidence of
suppliers without an ICCS product planning to enter the ICCS market.

We also looked at whether international ICCS suppliers not currently in the UK
market would be likely to enter as a result of the Merger. While we note that
several non-UK suppliers had entered the market in the recent past (eg Motorola,
Frequentis, Saab and Systel), other than Frequentis none have achieved more
than 5% share in the market.

We considered the barriers to entering the market for international suppliers,
including the risk averse attitude of customers (given the critical nature of ICCS
systems), leading to a reluctance to select a supplier not already active in the UK.
We also took into account the technological barriers that an international supplier
seeking to enter the UK market would have to overcome. We have concluded that
barriers are high. Further we received no evidence that international suppliers
intend to enter the UK in the near future in response to the Merger.

In relation to the Duties market, we also found that there are significant barriers to
entry that will reduce the ability for new competitors to enter.

We looked at the likelihood of entry and expansion in the Duties market from either
international suppliers or those in adjacent or related markets (such as Duties

12



40.

41.

supply to non-emergency services customers or entry by ERP suppliers). The
evidence we have seen suggests that the incentives to enter the UK Duties market
may be weak, and we have not seen any evidence that any third party from
outside the UK or from a related market has any intention to enter the market for
supply of Duties in the UK.

Our conclusion is therefore that entry or expansion, as a result of the Merger,
would not be timely, likely and sufficient in order to prevent an SLC arising in the
ICCS or Duties markets.

We also considered whether efficiencies arising from the Merger constitute a
countervailing factor. We examined the efficiencies put forward by the Parties and
found that these do not meet the criteria for efficiencies to constitute a
countervailing factor.

What have we concluded?

42.

For the reasons above, we conclude that the Merger has resulted, or may be
expected to result, in an SLC in the supply of ICCS and an SLC in the supply of
Duties in the UK. We have also concluded that the Merger would not result in an
SLC in the supply of RMS in the UK.

How will we address the competition concerns we have found?

43.

44,

45.

46.

Where we conclude that a merger has resulted in, or may be expected to result in,
an SLC, we are required to decide what, if any, action should be taken to remedy,
mitigate or address that SLC, or any adverse effect resulting from the SLC.

In assessing possible remedies, we have sought to identify remedies that will be
effective in addressing the SLCs we found and then selected the most
proportionate remedy that we consider to be effective.

In this case, we have decided that the following would be effective and
proportionate remedies:

(a) sale of the NECSWS ICCS business composed of the divestiture of
NECSWS’s APD business (including Cortex), CallTouch and its Stream
products; and

(b) sale of either NECSWS’s CARM or SSS’s Origin business (ie if NECSWS fail
to sell one of these businesses then they must sell the other).

We concluded that NECSWS could divest these businesses either to different
purchasers or sell them together to the same purchaser. The sale process will be
led by NECSWS but the CMA will oversee the process and approve the

13



purchaser(s). This will ensure the purchaser(s) is suitable, taking into account
factors such as its capability to compete and commitment to maintaining the
divestiture as a viable and active competitor.

What happens next?

47. The CMA will now take steps to implement the remedies described above. In line
with guidance, the CMA will implement its remedy decision within 12 weeks of
publication of the final report, which can be extended once by up to six weeks if
needed. After this, the businesses will be required to be sold within a certain
period of time.

14



1.1

1.2

1.3

1.4

2,

Final Report

THE REFERENCE

On 12 May 2022, the Competition and Markets Authority (CMA), in exercise of its
duty under section 22(1) of the Enterprise Act 2002 (the Act), referred the
completed acquisition (the Merger) by NEC Software Solutions UK Limited
(NECSWS) of SSS Public Safety Limited and Secure Solutions USA LLC (together
SSS) for further investigation and report by a group of CMA panel members (the
Inquiry Group). In these findings, NECSWS and SSS are togetafulher referred to
as the Parties and, for statements relating to the future, the Merged Entity.

In exercise of its duty under section 35(1) of the Act, the CMA must decide:
(@) whether a relevant merger situation has been created; and

(b) if so, whether the creation of that situation has resulted, or may be expected
to result, in a substantial lessening of competition (SLC) within any market or
markets in the United Kingdom (UK) for goods or services.

Our terms of reference are set out in Appendix A, and details of the conduct of the
inquiry are set out in Appendix B. We are required to prepare and publish a final
report by 21 December 2022."

This document, together with its appendices, constitutes the inquiry group’s
findings. Further information relevant to this inquiry, including non-confidential
versions of submissions from parties, can be found on the CMA case page.?

THE PARTIES, THE MERGER AND RATIONALE

Introduction

2.1

This chapter sets out the background to the completed acquisition by NECSWS of
SSS. We provide an overview of:

(a) the products in which the Parties overlap;
(b) the Parties’ operations and key financial information;

(c) the Selling Capita Entities® operations and key financial information;

' The statutory deadline was extended by eight weeks pursuant to section 39(3) of the Act. For further information, see
Appendix B on the conduct of the inquiry.

2 See NEC/Capita Merger case page.

3 Capita Secure Information Solutions Limited and Capita (USA) Holdings Inc., both ultimately 100% owned subsidiaries
of Capita plc.

15


https://www.legislation.gov.uk/ukpga/2002/40/section/39#:%7E:text=There%20are%20currently%20no%20known%20outstanding%20effects%20for,beginning%20with%20the%20date%20of%20the%20reference%20concerned.
https://www.gov.uk/cma-cases/nec-software-solutions-uk-slash-capita-secure-solutions-and-services-merger-inquiry#terms-of-reference

(d) the Merger; and

(e) the Parties’ rationale for the Merger.

The Products

2.2 NECSWS and SSS supply essential software solutions to emergency service
providers as well as transport service providers (such as Transport for London
(TfL) and Rail operators). These software solutions underpin key aspects of
emergency services, including the services used to connect control rooms and
police, fire and rescue and ambulance emergency responders, planning and
managing resource (such as scheduling shifts), and managing records.

2.3 The Parties overlap in the supply of the following products (together the Relevant
Markets):*

(@) ICCS software (ICCS) that enables control room personnel to make and
receive phone calls (including 999 and 101) and to communicate with staff
over radio networks and in the future the new emergency services network
(ESN).5 This software is used by different emergency services agencies
(such as police forces, fire and rescue services and ambulance trusts) as
well as certain transport customers (such as TfL).

(b) Duties Management Software (Duties) which enables the planning,
scheduling and shift management of police forces staff.

(c) Records Management System software (RMS) which is used by the police to
record and manage case-related information for the processing of people in
custody and case file management for prosecutions.

2.4 These products support critical operational processes for customers, which are the
providers of emergency services in the UK, including entities such as police
forces, fire and rescue services (FRS) and ambulance trusts.

The Parties

NECSWS

25 NECSWS supplies software and associated services primarily to UK public sector
bodies.

4 More details on market definition can be found in chapters 7-9.

5 ESN is a new digital mobile communications network which will be used by the UK’s emergency services (via their
ICCS software) replacing the current radio-based Airwave system. Switch-over to ESN is due to commence in 2024 with
completion by end 2026 (subject to any further impact on timelines).
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2.6

2.7

2.8

2.9

2.10

NECSWS’s ultimate parent company is NEC Corporation, which is headquartered
in Japan. NEC Corporation is a global technology business, offering IT and
network technologies for businesses and the public sector. NECSWS was
acquired by NEC Corporation in 2018 (before this it was Northgate Public
Services).®

NECSWS provides its services in the following sectors in the UK:

(@) Public Safety;’

(b) Health & Document, Regulatory and Managed Services (DRMS);
(c) Housing; and

(d) Government.

NECSWS's turnover in 20218 was approximately £[$<] million in the UK.® For the
same period NEC Corporation’s turnover was approximately £22 billion worldwide
of which approximately £[<] million was generated in the UK. As at March 2022,
NECSWS had net assets totalling £[¢<] million.

NECSWS'’s turnover by sector in 2021 was:

(a) Public Safety (including the Relevant Markets): £[e<] million;
(b) Health & DRMS: £[5<] million;

(c) Housing: £[¢<] million; and

(d) Government: £[&<] million.?

The revenue of NECSWS in the Relevant Markets from 2019 to 2021 is shown in
Table 2-1.

6 Final Merger Notice, submitted by the Parties to the CMA on 1 March 2022 (FMN), paragraph 3.1.

7 Public Safety includes the Relevant Markets, as well as other services such as Computer Aided Dispatch systems,
which allow details of incidents to be recorded and the status and allocation of resources to be managed; Customer
Records Management (CRM), facial recognition software, covert operations management software, police enforcement
services; geographical information systems (GIS); biometrics software, and justice case management solutions. FMN,
paragraphs 3.12-3.16.

8 This refers to the financial year ending on 31 March 2021.

9 FMN, paragraph 3.5.

0 FMN, paragraph 3.3.

" NECSWS Internal Document, Annex 008-A to the CMA’s request for information (RFI) 1, ‘[8<]’, undated.

2 FMN, paragraph 3.5.
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Table 2-1: NECSWS revenue in the Relevant Markets, 2019-2021 (Em)

ICCS
RMS
Duties
Total

2021 2020 2019
[<] [5<] [<]
[+<] [5<] [<]
[5<] [5<] [5<]
[<] [5<] [<]

Source: Parties’ updated response to the CMA’s RFI 1, 20 January 2022, question 21.
Note: the revenues for ICCS in 2020 and 2021 here include additional revenues from certain contracts concerning upgrading ICCS
software in anticipation of the new ESN.

SSS

2.1

2.12

2.13

2.14

SSS constitutes two businesses:
(@) SSS Public Safety Limited (formerly Capita (SSS) Limited); and
(b) Secure Solutions USA LLC (formerly Capita Software (US) LLC).

SSS supplies software solutions and managed services primarily to the
emergency and justice sectors. SSS provides ICCS, Duties and RMS software in
the UK that overlap with NECSWS and form the Relevant Markets.

SSS also overlaps with NECSWS in the supply of live video streaming products,
which enable callers with smartphones to stream live footage to a call centre
([#<]).

SSS also supplies the following services that do not overlap with NECSWS:

(@) Computer Aided Dispatch (CAD) systems to customers in the police and fire
segments and miscellaneous customers in the public sector. CAD systems
allow details of incidents to be recorded and the status and allocation of
resources (such as staff, vehicles and equipment) to be managed.

(b) A Digital Interview Recording (DIR) product, EvidenceWorks IRS. DIR
products enable the capturing and storage of an audio, and in many cases
video, record of police interviews.

(c) A Digital Evidence Management (DEM) product, EvidenceWorks DEM. DEM
products are designed to index and store a wide range of files and formats of
digital evidence/assets collected from different data sources (including
potentially digital interview recordings).

(d) Radio Managed Services, which are an administered service by which police
radio devices (handheld and fixed within vehicles) are maintained, issued,
and serviced.™

3 FMN, paragraph 1.8 of the Executive Summary.
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2.15  The turnover of SSS was £[¢<] million in 2021."* In 2020 turnover was
£[#<] million, with [<]% of this in the UK.1®

2.16 The revenue of SSS in the Relevant Markets from 2019 to 2021 is shown in Table
2-2

Table 2-2: SSS’s revenue in the Relevant Markets, 2019-2021

2021 2020 2019
Iccs [5<] (<] 1]
RMS [5<] [5<] [5<]
Duties [<] (<] (<]
Total [5<] (<] (<]

Source: Parties’ response to the CMA’s RFI of 23 December 2021T, question 21.

2.17  SSS Public Safety Limited (formerly Capita (SSS) Limited and before that Capita
Siren Limited) was incorporated in late 2020 in connection with the proposed sale
of the SSS business and, prior to completion of the Business Transfer Agreement
(BTA), was a non-trading shell company.'®

2.18 Before the Merger, SSS was part of Capita plc (Capita) (see below). This came
about through Capita’s acquisition of SunGard in 2010, which has subsequently
expanded through investment and acquisition.’” A timeline of this is shown
below: 8

(@) 2010: Capita acquires SunGard, a provider of ICCS;

(b) 2012: Capita acquires Cedar HR, a provider of Duties;

(c) 2012: Capita acquires Fortek, a provider of CAD solutions;
(d) 2013: Capita acquires STL, a provider of RMS; and

(e) 2017: Capita acquires Call Vision Technology, a telephony and wallboard
solutions provider.

14 SSS Internal Document, Annex 036 to the CMA’s RFI 1, [&<], 26 May 2022, page 3.

5 FMN, Table 6.2.

6 FMN, paragraph 2.7.2. The BTA provided for the transfer to SSS Public Safety Limited by Capita Secure Information
Solutions Limited, of its Secure Solutions and Services business and undertaking including goodwill and assets (the
‘SSS business’). The BTA was required to extract the SSS business to make it a standalone company that could be sold,
because Capita Secure Information Solutions Limited included businesses other than the SSS business.

7 FMN, paragraph 3.28.

8 SSS's site visit presentation, 13 June 2022, page 9.
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The Selling Capita Entities

Capita

2.19

2.20

2.21

2.22

2.23

Capita is listed on the London Stock Exchange and delivers a variety of consulting,
transformation and digital business services in the UK and internationally.' Capita
is the ultimate parent company of the Selling Capita Entities and, prior to
completion, of SSS.20

In 2021 Capita completed a process of transformation and restructuring that had
been ongoing since 2017 to achieve reduced debts, long-term revenue growth and
sustainable free cash flow.?! This transformation, known as ‘Future Capita’, was
carried out with the intention of allowing Capita to focus on its core products where
it believes it will succeed in attractive market opportunities. [6<].22

Following Future Capita, Capita is structured with two core divisions and a third
non-core division as follows:?3

(a) Public Service (Core): supply of business process services (BPS) and
technology services to the UK Government;

(b) Experience (Core): a customer experience business with a blue-chip client
base;

(c) Portfolio (Non-core): A portfolio of non-core businesses across sectors
including human resources, property, technology, software, business
solutions, travel and scientific testing. Capita plans to reduce debt through
disposal of the businesses of the Portfolio division.?*

For 2021, Capita’s turnover was £3.2 billion worldwide of which £2.9 billion was
generated in the UK.?®

As of 24 June 2022, Capita had a market capitalisation of £405 million.2®

9 FMN, paragraph 1.3 of the Executive Summary.
20 FMN, paragraph 2.1.3.
21 Capita plc Annual Report 2021, pages 9-10 and page 15.

22 Capita Internal Document, Annex 49 to the phase 1 s109(2), [¢<], 22 April 2021, pages 3-5.
23 Capita plc Annual Report 2021, page 149.

24 Capita plc Annual Report 2021, page 15.

25 Capita plc Annual Report 2021, page 5.

26 Capita plc, CAPITA PLC CPI Stock | London Stock Exchange, last accessed 17 November 2022.
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The Merger

2.24  On 3 January 2022, NECSWS purchased the entire issued share capital of SSS
from Capita.?’

2.25 The Selling Capita Entities and NECSWS entered into the Merger on
30 September 2021 pursuant to a Put and Call Option Agreement and a Sale and
Purchase Agreement (SPA) and the Merger was publicly announced on 1 October
2021.%8

2.26  The consideration was approximately £62 million,?® comprising:

(a) cash consideration for all of the issued shares of SSS Public Safety Limited
of:

(i) base consideration of [<];

(i) [<] referable to certain forecast cash flow in respect of the radio
managed services business of SSS Public Safety Limited.

(b) Cash consideration in respect of all of the equity interests of Secure
Solutions USA LLC of [].

(c) The condition that NECSWS procures, on completion, the repayment by SSS
Public Safety Limited of:

(i) the amount owed in cash under the BTA (referred to in footnote 29
below); and

(i) any amount owed to Capita plc (or another member of its group)
pursuant to a working capital facility made available to SSS Public
Safety Limited during the period commencing on exchange and ending
on completion of the Merger.

Timeline

2.27  Atimeline of the Merger is set out in Table 2-3:

27 References to the entire issued share capital with respect to the Merger are to 100% of the issued ordinary shares of
SSS Public Safety Limited and 100% of the equity interests of Secure Solutions USA LLC.

28 FMN, paragraph 2.4.

29 FMN, paragraph 2.5. Note that the consideration was reduced by approximately £[¢<] million, to account for the
amount owed by SSS to Capita Secure Information Solutions Limited as a result of the BTA that made SSS a stand-
alone entity.
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Table 2-3: Timeline of the Merger

Date Event

Jun 2020 [5<]%°

Jul 2020 Capita begins to prepare for a sale®'

Jan 2021 PwC approaches NECSWS to inform it of Capita’s sales process for SSS3

Jan 2021 Information Memorandum produced®?

1 Feb 2021 Following entry into an NDA, PwC shares with NECSWS a copy of the Information Memorandum for the sale
of SSS*

Feb/Mar 2021 Bids received®

5 Mar 2021 NECSWS submits a first offer to Capita, of [<]3¢

Mar-Sep 2021 [<]¥

26 May 2021 PwC informs NECSWS that Capita wishes to explore the Merger with another bidder3®

Jun 2021 NECSWS prepare a second offer for SSS based on feedback from Capita that the Merger should not be
conditional on CMA approval®

5 Jul 2021 NECSWS submits a second offer to Capita, of [5<]*°

7 Jul 2021 Capita informs NECSWS that it wishes to proceed with the second offer and engage exclusively with
NECSWS*

12 Jul 2021 Capita and NECSWS enter into exclusivity agreement*?

10 Sep 2021 NEC Board approve the Merger*

Oct 2021 Merger announced*

Jan 2022 Merger completed*®

Source: see footnotes below.

Rationale
NECSWS
2.28 NECSWS stated that [¢<]. The acquisition [$<].46

2.29 NECSWS submitted that the strategic reasons for the acquisition are:#’
(a) The addition of complementary products to [¢<];

(i) [=<]*

(i) [<I;

[2<].

30 NECSWS's site visit presentation, 16 June 2022, page 10 and NECSWS'’s response to the CMA’s RFI 3, 13 June
2022, page 5.

31 3SS's site visit presentation, 13 June 2022, page 21.

32 NECSWS's site visit presentation, 16 June 2022, page 10.

33 3SS's site visit presentation, 13 June 2022, page 21.

34 NECSWS'’s response to the CMA’s RFI 3, 13 June 2022, pages 5-6.

35 SSS's site visit presentation, 13 June 2022, page 21.

36 NECSWS's response to the CMA’s RFI 3, 13 June 2022, pages 5-6.

37 SSS's site visit presentation, 13 June 2022, page 21.

38 NECSWS's response to the CMA’s RFI 3, 13 June 2022, pages 5-6.

39 NECSWS'’s response to the CMA’s RFI 3, 13 June 2022, pages 5-6.

40 NECSWS's response to the CMA’s RFI 3, 13 June 2022, pages 5-6.

41 NECSWS's response to the CMA’s RFI 3, 13 June 2022, pages 5-6.

42 NECSWS’s response to the CMA’s RFI 3, 13 June 2022, page 7.

43 NECSWS's response to the CMA's RFI 3, 13 June 2022, question 51.

44 SSS's site visit presentation, 13 June 2022, page 21.

45 SSS's site visit presentation, 13 June 2022, page 21.

46 FMN, paragraph 1.5 of the Executive Summary.

47 FMN, paragraphs 2.10-2.26.

48 NECSWS told us that [¢<] (NECSWS's site visit presentation, 16 June 2022, page 9).
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(b) Scope to invest in the Parties’ products [<];

(i) [<I;
(i) [<].
(c) The opportunity for NECSWS to accelerate its international growth strategy,
[<];
(i) [<I;
(i) [<I;
(i)  [<].

(d) Cost synergies [<].
i) [<].
2.30 On synergies, [<]:4°
(@) [X].

(b) [<].

Capita
2.31  The Parties stated that, [¢<].%°

2.32  Capita announced in March 2021 that it was targeting £700 million from disposals
of non-core businesses in its Portfolio division in 2021 and the first half of 2022,
with the proceeds used to strengthen its balance sheet and address upcoming
maturities. The proceeds of the Merger are intended to contribute towards this
£700 million disposal target.5’!

2.33 Capita’s reasons and intentions towards disposal are explored further in the
counterfactual (chapter 4).

49 NECSWS's response to the CMA’s RFI 2, 30 May 2022, question 23.

50 FMN, paragraph 11.7.

51 ‘Capita plc announces 2020 Full Year Results’, Capita plc announces 2020 Full Year Results | Capita, last accessed
16 November 2022; ‘Capita agrees to sell Secure Solutions and Services’, Capita agrees to sell Secure Solutions and
Services | Capita, last accessed 16 November 2022, ‘Capita plc (Capita) remains on track to deliver growth and
strengthen its balance sheet’, Capita plc (Capita) remains on track to deliver growth and strengthen its balance sheet,
last accessed 16 November 2022.
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3.

RELEVANT MERGER SITUATION

Introduction

3.1

3.2

3.3

In accordance with the Act,%? and pursuant to our terms of reference (see
Appendix A), we are required to decide whether the Merger has created a relevant
merger situation.

A relevant merger situation has been created if: (i) two or more enterprises have
ceased to be distinct enterprises at a time or in circumstances falling within
section 24 of the Act; and (ii) the value of the turnover in the UK of the enterprise
being taken over exceeds £70 million (the turnover test) or the share of supply test
is satisfied.%3

For the following reasons we have concluded that the Merger has resulted in the
creation of a relevant merger situation.

Two or more enterprises

3.4

3.5

3.6

3.7

The Act defines an ‘enterprise’ as ‘the activities, or part of the activities, of a
business’. A ‘business’ is defined as including ‘a professional practice and includes
any other undertaking which is carried on for gain or reward or which is an
undertaking in the course of which goods or services are supplied otherwise than
free of charge’.%

NECSWS is a company registered in the UK. SSS consists of a company
registered in the UK and a company registered in the USA. Both NECSWS and
SSS operated as going concerns before the Merger with the necessary assets,
employees and customer contracts.

We consider that the activities of NECSWS and SSS are carried on for gain or
reward, and that each of NECSWS and SSS is an undertaking, in the course of
which goods or services are supplied otherwise than free of charge.

Therefore, we conclude that each of NECSWS and SSS is an enterprise.

Ceased to be distinct

3.8

The concept of ‘ceasing to be distinct’ is described in section 26 of the Act. This
provides that any two enterprises cease to be distinct if they are brought under
common ownership or common control.

52 Section 35(1)(a) of the Act.
53 Sections 23(1)(b) and 23(2)(b) of the Act.
54 Sections 129(1) and 129(3) of the Act.
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3.9

3.10

Through the Merger, NECSWS has acquired 100% of the issued ordinary shares
of SSS Public Safety Limited and 100% of the equity interests of Secure Solutions
USA LLC (the two entities making up SSS). Therefore, NECSWS has acquired
legal control over SSS.

Therefore, we conclude that the enterprises of NECSWS and SSS have ‘ceased to
be distinct’.

At a time or in circumstances falling within section 24 of the Act

3.11

3.12

3.13

3.14

Section 24 of the Act requires that the completed merger must have taken place
not more than four months before the reference is made, unless the merger took
place without having been made public and without the CMA being informed of it
(in which case the four-month period starts from the earlier of the time the merger
was made public or the time the CMA was told about it).5®

The Merger completed on 3 January 2022 and NECSWS informed the CMA of
completion on 4 January 2022. The four-month deadline for a reference under
section 24 of the Act was therefore 4 May 2022.

The CMA issued its decision whether to refer the Merger on 29 April 2022. At the
same time, the four-month period under section 24(1) of the Act was extended by
notice pursuant to section 25(4) of the Act to 23 May 2022 to allow NECSWS the
opportunity to offer undertakings to the CMA for the purposes of section 73(2) of

the Act. On 9 May 2022, NECSWS informed the CMA that it would not offer such
undertakings to the CMA.

The phase 2 reference was made on 12 May 2022. Accordingly, the time period
for making a reference under section 24 of the Act had not expired by the time the
reference was made.

Share of supply test — nexus with the UK

3.15

3.16

Under section 23 of the Act, the share of supply test is satisfied if the merged
enterprises both either supply or acquire goods or services of a particular
description in the UK, and will, after the merger, supply or acquire at least 25% or
more of those goods or services in the UK as a whole, or in a substantial part of it.
There must be an increment in the share of supply as a result of the merger.

The Act confers on us a broad discretion to identify, for the purposes of applying
the share of supply test, a specific category of goods or services supplied or
acquired by the merger parties.®® The description of goods or services identified

55 Section 24 of the Act.
56 Mergers: Guidance on the CMA’s jurisdiction and procedure (CMA2), December 2020 (revised), paragraph 4.59.
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for the purposes of the share of supply test does not have to correspond with the
economic market definition adopted for the purposes of determining the SLC
question.®” We will have regard to any reasonable description of a set of goods or
services to determine whether the share of supply test is met.58

3.17  In applying the share of supply test, we may under section 23(5) of the Act have
regard to the value, cost, price, quantity, capacity, number of workers employed or
any other criterion, or combination of criteria, in determining whether the 25%
threshold is met.%°

3.18 In line with the Parties’ submissions,? we considered the shares of supply for
ICCS on a volume basis, calculated by reference to the number of calls handled
by each emergency services customer (consisting of police customers, ambulance
customers, and fire customers) to be an appropriate criterion for determining
whether the 25% threshold is met. In addition, we also considered the shares of
supply for ICCS by overall revenues and total number of customers served by the
Parties to be appropriate criteria for determining whether the 25% threshold is met.

3.19  We note that there is no publicly available information on the shares of supply for
the supply of ICCS in the UK to emergency services. Our estimates are based on
information supplied by the Parties reflecting their own data and market
intelligence, as well as information received from third parties.

3.20  On the basis of these estimates, if the CMA were to take into account any won and
lost contracts that have not yet gone live, the Parties would have a combined
share in the supply of ICCS in the UK on a call volume basis in 2021 of [20-30%]
with an increment of [10-20%] brought about by the Merger.51.62

3.21  The combined share of supply of the Parties based on revenues in 2021 would be
[60-70%] with an increment of [20-30%]%% brought about by the Merger. The
combined share of supply of the Parties based on number of customers served in
2021 would be [50-60%] with an increment of [10-20%] brought about by the
Merger.54

57 CMA2, paragraph 4.59(a).

58 CMAZ2, paragraph 4.59(b).

59 CMAZ2, paragraph 4.66.

60 FMN, paragraphs 14.17.1-14.17.5 and Table 14.1A.

61 See paragraph 7.6 and Table 6-1 of chapter 6 (Competitive assessment — ICCS).

62 For completeness, the CMA notes that the share of supply test would also be met for the supply in the UK of (i) Duties
to police customers where the Parties had a current combined share in the supply of Duties in the UK in 2021 of [50-
60%] with an increment of [20-30%] (calculated on a volume basis based on the number of police officers per police
customer), see Table 7-1 of chapter 7 (Competitive assessment — Duties) and (ii) RMS to police customers where the
Parties had a current combined share in the supply of Duties in the UK in 2021 of [40-50%] with an increment of [10-
20%] (based on the number of recorded crimes reported by each police customer in 2021 according to ONS data), see
Tables 8-1 (Competitive assessment — RMS).

63 Table 6-2 of chapter 6 (Competitive assessment — ICCS).

64 Table 6-2 of chapter 6 (Competitive assessment — ICCS).
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3.22  Therefore, we conclude that the share of supply test in section 23(2)(b) of the Act
is satisfied.

Parties’ submissions

3.23  The Parties did not contest that the Merger resulted in the creation of a relevant
merger situation for the purposes of the Act.%®

Conclusion on the relevant merger situation

3.24  For the reasons set out above we have concluded that the conditions of section 23
of the Act are met and that the Merger has resulted in the creation of a relevant
merger situation.

4, COUNTERFACTUAL

Introduction

4.1 To assess the effects of the Merger, we have considered the prospects for
competition with the Merger against what would have been the competitive
situation without the Merger. This is called the counterfactual.

4.2 In this chapter, we set out:
(a) the framework for assessing the counterfactual;
(b) the views of the Parties and Capita on the appropriate counterfactual;
(c) our assessment of the counterfactual; and

(d) our conclusion on the counterfactual.

Framework for our assessment

4.3 At phase 2, the CMA has to make an overall judgement as to whether or not an
SLC has occurred or is likely to occur.® Applying the SLC test involves a
comparison of the prospects for competition with the merger against the
competitive situation without the merger: the counterfactual.®” The counterfactual
is not a statutory test but rather an analytical tool used in answering the question
of whether the merger gives rise to an SLC.%8 Only events that would have

65 FMN, paragraph 5.2.3.

66 Merger Assessment Guidelines (CMA129), paragraph 3.13.
67 CMA129, paragraph 3.1.

68 CMA129, paragraph 3.1.
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happened in the absence of the merger under review—and are not a consequence
of it—can be incorporated into the counterfactual.®®

4.4 To help make the overall SLC assessment required at phase 2, the CMA will
select the most likely conditions of competition as its counterfactual against which
to assess the merger.”® In some instances, the CMA may need to consider
multiple possible scenarios before identifying the relevant counterfactual (eg a
merger firm being purchased by alternative acquirers).”" In doing this, the CMA will
consider whether any of the possible scenarios make a significant difference to the
conditions of competition and, if any do, the CMA will find the most likely
conditions of competition absent the merger as the counterfactual.”?

4.5 The counterfactual may consist of the pre-merger conditions of competition, or
conditions of competition that involve stronger or weaker competition between the
merger firms than under the pre-merger conditions of competition.” The
appropriate counterfactual may increase or reduce the prospects of an SLC finding
by the CMA.74

4.6 A ‘pre-merger conditions of competition’ counterfactual is not static and can take
into account anticipated dynamic changes in the market, such that future
competition is not expected to remain exactly the same as in the situation prior to
the merger.”® Instead, the ‘pre-merger conditions of competition’ refers to the
scenario where the firms exert a competitive constraint in broadly the same
manner that they had been pre-merger, such that similar conditions of competition
persist.

4.7 The counterfactual is not intended to be a detailed description of the conditions of
competition that would prevail absent a merger. Those conditions are better
considered in the competitive assessment.”® The counterfactual assessment will
often focus on significant changes affecting competition between the parties.””

4.8 The CMA is likely to only focus on significant changes where there are reasons to
believe that those changes would make a material difference to its competitive
assessment.”® The example cited in the CMA’s guidance involves a firm that is
being acquired which could, in the counterfactual, have remained an independent
competitor by raising external funding, or alternatively could have remained an

69 CMA129, paragraph 3.4.

70 CMA129, paragraph 3.13.

7" CMA129, paragraph 3.13.

72 CMA129, paragraph 3.13.

73 The conditions of competition before a merger in anticipated acquisitions are generally referred to as the ‘prevailing
conditions of competition’ and in completed acquisitions as the ‘pre-merger conditions of competition’.

74 CMA129, paragraph 3.2.

75 As the CMA’s guidance, states: ‘[tlhhe CMA’s conclusion on the counterfactual does not seek to ossify the market at a
particular point in time’ (CMA129, paragraph 3.3).

76 CMA129, paragraph 3.7.

7 CMA129, paragraph 3.8.

78 CMA129, paragraph 3.9.
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independent competitor by being acquired by a firm with no current or potential
activities in the relevant sector.”® The guidance indicates that the CMA would be
unlikely to seek to consider the relative likelihood of those scenarios arising since
both lead to the same conditions of competition.8® The same principle applies in
this case to different transaction structures and different transaction counterparties
that might ultimately lead to broadly the same conditions of competition.

4.9 Accordingly, the CMA will generally conclude on the counterfactual conditions of
competition broadly — that is, pre-merger conditions of competition, conditions of
stronger competition, or conditions of weaker competition.8' If two or more
possible counterfactual scenarios lead to broadly the same conditions of
competition, the CMA may not find it necessary to select the particular scenario
that leads to its counterfactual.®?

4.10 Establishing the appropriate counterfactual against which to assess a merger is an
inherently uncertain exercise and evidence relating to future developments absent
the merger may be difficult to obtain.®® Uncertainty about the future will not in itself
lead the CMA to assume the pre-merger situation to be the appropriate
counterfactual.84

411  As part of its assessment, the CMA may consider the ability and incentive
(including but not limited to evidence of intention) of the merger parties to pursue
alternatives to the merger, which may include reviewing evidence of specific plans
where available.®

412  The time horizon that the CMA considers when describing the counterfactual will
be consistent with the time horizon used in the CMA’s competitive assessment
and depend on the context (see chapter 5).86 In some markets, relevant
developments may not take place for some years.8” This means that while there is
a need for overall consistency between the time horizon for assessing the
counterfactual and the competitive effects of a merger, the CMA is not limited to
considering alternative scenarios that would have occurred at exactly the same
time as the developments that give rise to the merger under review.88

79 CMA129, paragraph 3.9.

80 CMA129, paragraph 3.9.

81 CMA129, paragraph 3.9.

82 CMA129, paragraph 3.9. For an application of this principle (albeit under the previous Merger Assessment Guidelines)
see Final Report, Completed acquisition by PayPal Holdings, Inc. of iZettle AB, 12 June 2019 at paragraphs 7.32—-7.35
and Final report, Anticipated acquisition by Amazon of a minority shareholding and certain rights in Deliveroo
(Amazon/Deliveroo), 4 August 2020 at paragraph 6.169.

83 CMA129, paragraph 3.14.

84 CMA129, paragraph 3.14.

85 CMA129, paragraph 3.14. In appropriate circumstances, evidence of ability and incentive may be sufficient to establish
a counterfactual even if explicit documentary evidence is not available. See, Amazon/Deliveroo, paragraph 6.201.

86 CMA129, paragraph 3.15.

87 CMA129, paragraph 3.15.

88 See, Amazon/Deliveroo, paragraph 6.202.
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The Parties’ and Capita’s views on the counterfactual

4.13

4.14

4.15

The Parties told us that they do not consider it appropriate to use the pre-merger
conditions of competition as the counterfactual, and that the appropriate
counterfactual is that SSS would continue in the market in a different role as a
significantly weakened competitor.8°

The Parties told us that this would be due to two reasons:

(@) underinvestment in SSS by Capita in recent years would materially impair
SSS’s ability to compete effectively on an ongoing basis; and

(b) [3<].%0

Submissions from the Parties and Capita on specific points are covered in the
relevant sections below.

Our approach

4.16

417

4.18

In light of the Parties’ and Capita’s submissions, we have, in particular, assessed
whether absent the Merger:

(a) SSS would have continued to operate as a going concern with sufficient
investment to remain a competitive constraint on NECSWS and, as such,
maintain pre-merger conditions of competition; or

(b) conversely, SSS would have received no further investment, or experienced
significant underinvestment, such that it would become a significantly weaker
competitor and would have ceased to actively compete for contracts.

Our assessment in this chapter concerns what would have been the most likely
scenario for the SSS business absent the Merger, considering all of its operations,
including those within and outside the Relevant Markets. We consider the distinct
operations and competitive conditions in relation to the ICCS, Duties and RMS
components of the SSS business, as part of our assessment of competitive effects
in each of the Relevant Markets in chapters 6 to 8.

The CMA considers that for the purposes of our assessment pre-merger
conditions of competition are those broad conditions that prevailed when Capita
was operating SSS as a going concern with sufficient investment for the business
to continue to provide a competitive constraint. The pre-merger conditions of
competition relate to the competitive constraint exerted by SSS when it competed
actively for contracts and thereby exercised competitive pressure on competitors

89 Parties’ response to the phase 1 Issues Letter, Counterfactual follow-up paper, 8 April 2022, paragraph 2.
% FMN, paragraph 11.2.
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4.19

4.20

4.21

4.22

for new contracts, upgrades and renewals. In the period leading up to the Merger,
Capita had identified SSS as a target for divestment, begun a sale process, [<].
The CMA considers that competitive conditions during that time period do not
accurately represent pre-merger conditions of competition. However, we
acknowledge that Capita had [¢<] during the pre-merger period and we have taken
this into account in our assessment of the need for investment below (see
paragraph 4.57 below), as well as in our competitive assessment in chapters 6

to 8.

As set out in paragraph 4.14 above, the Parties have submitted that, absent the
Merger, SSS would have faced a materially impaired ability to compete for
contracts due to continued underinvestment and that this would have resulted in
significantly weaker conditions of competition.

As set out in paragraph 4.6 above, our assessment of the counterfactual does not
seek to ossify the operation of the market at a particular point in time. For
example, an assessment based on the pre-merger conditions of competition might
reflect that, absent the merger under review, a firm would have continued making
investments in improvements, innovations or new products.®' Therefore a
counterfactual based on the pre-merger conditions of competition would not
necessarily assume a static offering in the quality or range of products and/or
services from a merger firm.

Our analysis of the counterfactual does not require us to specify the exact route
Capita and SSS would have taken absent the Merger. Rather, we consider the

credibility of the two different scenarios for ownership and investment in SSS in
order to inform which is the most likely.

We first set out background information on the rationale for Capita’s sale of SSS,
before considering the scenarios described at paragraph 4.16 above.

Capita’s rationale for the Merger

4.23

4.24

Capita told us that it had ‘[$<]',% and NECSWS told us that Capita had a [<].93
This strategy is set out below.

Capita implemented a programme of restructuring with a ‘drive for simplification of
the business and strengthening the balance sheet’.®* This restructuring completed
in 2021 and resulted in a new structure of three divisions (as described in
paragraph 2.21).9°

91 CMA129, paragraphs 3.3 and 3.4.

92 Capita’s response to the CMA’'s RFI 2, 13 June 2022, question 43.

93 NECSWS's response to the CMA’s RFI 3, 13 June 2022, question 36(e).
94 Capita plc Full Year Results 2021, page 12.

95 Capita plc Annual Report 2021, pages 3 and 149.
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4.25 Capita planned to reduce debt through disposal of the businesses of the Portfolio
division.® The Capita Board announced in March 2021 its business disposal
programme with a target to raise £700 million in order to meet significant additional
cash commitments in 2021 relating to deferred VAT, restructuring and pension
deficit payments, and debt maturities.®” These disposals were to be from its non-
core ‘Portfolio’ division, which included SSS.

SSS as an investable business

4.26 In this section, we consider whether, absent the Merger, SSS would have
continued to operate as a going concern with sufficient investment to remain a
competitive constraint on NECSWS and, as such, maintain pre-merger conditions
of competition or, conversely, whether SSS would have received no further
investment or significant underinvestment, such that it would have become a
significantly weaker competitor and would have ceased to actively compete for
contracts.

Parties’ and Capita’s views

4.27 Capita told us if the NECSWS deal had failed to complete, Capita would have had
to analyse the financial benefits of and possible reputational/operational risks of
running down the business against selling at a potentially heavily discounted
offer.%

4.28 Capita highlighted that in 2019 it ‘had identified SSS as a [<].%°

SSS’s position
4.29  An overview of SSS’s financial position is set out below:

(a) Total revenue for SSS (for all products including but not limited to the
Relevant Markets) was £[$<] million in 2021,°° and £[$<] million in 2020;'°!

(b) Reported EBIT for SSS was £[<] million in 2021,'°? and £[<] million in
2020.108

(c) As atJanuary 2021, SSS’s customer portfolio included:

9 Capita plc Annual Report 2021, page 15.

97 Capita’s response to the CMA’s RFI 2, 13 June 2022, question 37.

98 Capita’s response to the Counterfactual Working Paper (WP), 4 August 2022, paragraph 5.4.
99 Capita’s response to the Counterfactual WP, 4 August 2022, paragraph 5.5.

100 3SS Internal Document, Annex 036 to RFI 1 ‘[&<], 26 May 2022, page 2.

101 FMN, Table 6.2.

102 3SS Internal Document, Annex 036 to RFI 1 ‘[¢<], 26 May 2022, page 2.

103 3SS Internal Document, Annex 024 to RFI 1 ‘[&<], 26 May 2022.
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4.30

4.31

4.32

(i) [<] UK Home Office police forces;
(i)  [#<] ambulance trusts;

(i) [<] UK fire services; and

(iv) 15 countries of operation.%*

In 2018, SSS had put in place in 2018 plans to invest in SSS’s products to [¢<] as
part of its ‘Public Safety Platform’.'%® This was costed at £[¢<] million and was
considered the key contribution to maintaining SSS’s competitive position, being
described as ‘[$<]'.106

When Capita restructured its business as described at paragraph 4.24, [<]. While
SSS had developed its ‘Public Safety Platform’ plans, including approval to spend
£[¥<] on its initiation, design and market research, 197 [<].108 [5<].109

Despite [¢<], Capita considered that SSS had ‘candidate growth opportunities’ that
could be realised through capital expenditure of approximately £[s<] million over
the five-year period of 2019 to 2024. This included the targeting of new markets
vertically and internationally, as well as improvements to existing products
(including the Public Safety Platform set out above)."®

Our assessment

4.33

4.34

SSS is a profitable business with many existing customers, therefore it is apparent
that SSS is a going concern. We note that the Parties have not argued otherwise,
but rather that SSS would need investment in order to continue to compete
effectively.

We have considered investment in each of SSS’s in-scope products in the
Competitive Assessment, including the impact of pre-existing investment levels
under Capita’s ownership. For the purposes of the Counterfactual we consider the
prospects for investment in SSS in the round, having regard to the situation in the
various markets in which it operates and nature of the SSS business as a whole.
We consider that:

(@) SSS has the skills and capabilities to compete in the markets in which it
operates (as shown by its historic success in developing products, winning

104 SSS Internal Document, Annex 137 to CMA RFI 3 ‘[¢<], 13 June 2022, slide 6.

105 SSS's site visit presentation, 13 June 2022, slide 17.

106 SSS's site visit presentation, 13 June 2022, slide 17 and Parties’ Issues Meeting presentation to the CMA, 6 April
2022, slide 10.

07 Parties’ Issues Meeting presentation to the CMA, 6 April 2022, slide 10.

108 SSS's site visit presentation, 13 June 2022, slide 17.

109 Capita’s response to the CMA’s RFI 2, 13 June 2022, question 63.

10 Capita’s response to the CMA’s RFI 2, 13 June 2022, question 41, and Capita Internal Document, Annex 6.2 002 to

RFI 2 ‘[3<], 13 June 2022, slide 29.
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4.35

contracts and retaining customers, see for example Competitive Assessment
paragraphs 6.125, 6.127, 7.83 and 8.67);

(b) SSS benefits from its established position with a large existing customer
base on long-term contracts, including UK and international customers
across a diversified portfolio of products (see for example Competitive
Assessment Table 6-2, Table 7-2 and Table 8-2); and

(c) There is an active and open market for new contracts with emergency
services and transport customers, providing opportunities for long-term and
profitable sales for which SSS is positioned to compete on the basis of its
skills and capabilities, and established market position (see for example the
range of opportunities in the market which SSS has and can compete for, as
set out in paragraphs 6.170 to 6.172, 7.99 and 7.100, and 8.88 and 8.89).

Taken together the evidence indicates that SSS is a business with relevant and
valuable assets and capabilities, operating effectively in a number of commercially
attractive markets. Therefore, our view is that there are clear incentives for
investment in SSS whether via Capita or an alternative purchaser. We assess
these scenarios in the next section.

Ownership of SSS absent the Merger

4.36

The above section considered the incentives for investment in SSS in principle. In
this section we consider the routes by which investment could be realised, namely
potential alternatives for the ownership and operation of SSS absent the Merger.
In particular, we consider whether, absent the Merger:

(a) Capita might have undertaken further internal restructuring and what
alternative scenarios existed for the SSS business within Capita if it had not
sold the business; and

(b) there could have been an alternative non-Capita owner of the SSS business.
In this regard we have considered, in particular, evidence related to Capita’s
sales process and its relevance for the counterfactual.

Capita’s restructuring and alternative scenarios for SSS within Capita absent a sale
to NECSWS

4.37

As set out in paragraphs 4.24 and 4.25 the sale of SSS formed part of a wider
corporate restructuring by Capita, alongside a number of other potential disposals.
The CMA has received relatively limited evidence in relation to what the alternative
strategy for SSS within Capita would have been if a sale of SSS could not be
achieved, which is not unusual as the establishment of a counterfactual is an
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4.38

4.39

4.40

4.41

inherently uncertain exercise and evidence relating to future developments absent
the merger is often difficult to obtain.™"

One internal document we received indicates that at the point in time that Capita
was deciding whether to proceed with the sale to NECSWS, the recommended
alternative to proceeding with the sale was to [<].112

We understand that the reference to <]’ means moving SSS within Capita’s
group structure [<].113

We consider that the reference to [¢<] could have meant that the existing strategy
of [<] would be reviewed.

We asked Capita to explain the meaning of a ‘[¢<] and were told: 14

(@) ‘If the sale of SSS to NEC had not proceeded then Capita would most likely
have moved the SSS business into the Public Services division and would
have run the business to service the contracts it had at the time’.

(b) ‘The Public Services division was chosen due to the degree of alignment with
and overlap between the customer base of SSS and that of other business
units within the Public Services division. This choice would have needed
approval from the Capita Exco’.

(c) ‘Regardless of any move into the Public Services division, Capita’s strategy
towards SSS would not have changed. SSS had been identified as non-core
and this designation would not have changed, so it would only have been
operated to serve its existing customer contracts and only minor investments,
those necessary for its continuing operation, would have been made. No
additional funding would have been made available for further investment
and it would not have targeted new business’.

(d) ‘Whilst Capita will have made investments into “core” businesses that are
part of the Capita Public Services division since the completion of the sale of
SSS, these other businesses had been identified as “core” and aligning with
Capita’s wider strategy. As such, this should not be taken as a parameter of
any potential investment that would have been made in SSS following failure
of the transaction’.

"1 CMA129, paragraph 3.13.
112 Capita Internal Document, Annex 167 to RFI 2 ‘[¢<], 13 June 2022, slide 8.
"3 Capita plc Annual Report 2021, page 3 and ‘Capita Executive Committee’, Executive committee | Capita.

14 Capita’s response to the CMA’s RFI 4, 14 October 2022, question 87.
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4.42

4.43

4.44

4.45

4.46

(e) ‘There are no examples of other non-core businesses, that had previously
been selected and prepared for sale, moving back into one of Capita’s other
operating divisions’.

We did not receive any other internal documents referring to potential alternative
strategies or providing additional explanation for what ‘[¢<] would have entailed.
We take Capita’s statements set out above into account in our assessment,
although we note that they are not supported by contemporaneous evidence and
have been given whilst the Merger is under investigation.

It is inherent in the consideration of the counterfactual that the scenarios being
assessed did not in fact arise. In the specific context of the Merger, because the
sale of SSS went ahead, Capita never had to make a decision about its alternative
strategy for SSS under its continued ownership. This is recognised by Capita’'s
submission that ‘it never got to the point where it actually needed to consider the
actions it would have needed to take in such a scenario’.''® As noted above, there
is limited contemporaneous evidence to support what Capita’s alternative strategy
for SSS would have been if a sale could not be achieved. Therefore, although we
take into account Capita’s recent statements at paragraph 4.41 above, it is difficult
to determine precisely what Capita may have done at that point in time.

Capita also told us that it has invested in businesses within its ‘Public Services’
division, and that there are no other examples of a designated ‘non-core’ business
moving to the ‘Public Services’ division. This suggests that a Capita business such
as SSS being placed within the ‘Public Services’ division and yet continuing to be
operated as a non-core business (ie not receiving sufficient investment) would
have been unique, particularly given that to date all the other businesses within
Public Services receive investment.

What is apparent from the available evidence is that a decision on Capita’s
alternative strategy for SSS had not been taken at the time of the sale and
therefore plans for SSS would have needed to be re-evaluated had a sale not
gone ahead. Although there is limited evidence, it is important to take into account
SSS’s financial position and the commercial incentives set out at paragraph 4.34
above. While this re-evaluation could have potentially resulted in a strategy in line
with Capita’s submissions at paragraph 4.41 above, we also consider that Capita
could have decided to [<] its investment in the business [¢<], in line with its
approach to other businesses in that division.

Considering all these factors in the round, we conclude that in the event Capita did
not sell SSS to NECSWS, rather than withdrawing investment and ‘running down
the business’, '8 it would have been more likely for Capita to adopt a business

"5 Capita’s response to the CMA’s RFI 4, 14 October 2022, question 87(c).
16 Capita’s response to the Counterfactual WP, 3 August 2022, paragraph 5.4.
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strategy of either making sufficient investment in SSS to enable it to continue to
compete or to have sold SSS to an alternative purchaser. Either option would have
realised for Capita the value in SSS identified in paragraph 4.34 and as such
would likely have been more attractive than simply allowing the business to wind
down. We have therefore also assessed whether there might have been an
alternative purchaser for SSS in the counterfactual scenario.

Capita’s sale process and alternative non-Capita owners of SSS

447  As set outin paragraphs 4.24 to 4.25 the sale of SSS formed part of a wider
corporate restructuring by Capita and, as part of this, Capita conducted a sales
process for SSS. This process, ultimately, led to the sale of SSS to NECSWS. In
this section we consider whether, absent the sale to NECSWS, SSS could have
been bought by another purchaser.

448 Capita’s sale process resulted in two bids for SSS being received:
(@) an offer from NECSWS (accepted); and
(b) anindicative bid from [¢<] (rejected).

4.49 Capita (through its advisors PwC) contacted a selection of potential purchasers''”
directly, rather than launching a public invitation for bids. The initial sale process
involved [$<] entities being contacted by PwC and produced NECSWS'’s bid. "8

4.50 In March 2021, as part of its announcement of FY2020 results, Capita published
that the disposal of SSS was in process.'"® As a result of this, [<], a private equity
firm, became aware of the sale.’® The disposal plans in general were picked up in
the press, ' but SSS was not mentioned specifically in the press as one of the
entities up for sale.

4.51 In April 2021, [<] submitted a first bid for SSS of £[¢<] million and followed this up
with what it called ‘[¢<]'."?2 It then sent to Capita’s advisors PwC an indicative
second offer of [¢<] on 2 July 2021, with the [¢<] due to its assessment of [<]
uncovered during due diligence.'?3

"7 The CMA spoke to the [¢<] who noted that customers would want a purchasing entity to be acceptable from a UK
security perspective, and to have experience in the emergency services or software technology industries. Note of a call
with a third party, September 2022, paragraph 5.

118 Capita’s response to the Counterfactual WP, 4 August 2022, paragraph 2.7.

119 Capita Full year results 2020, slide 22.

20 Note of a call with a third party, July 2022, paragraph 4.

21 For example see Proactive investors, ‘Capita takes disposals to £800 million with sale of two more businesses’, 16
March 2022, last accessed 23 November 2022; Sky News, ‘Capita chief to unveil restructuring and £400 million disposal
plan’, 16 March 2021, last accessed 23 November 2022; and The Times, ‘Capita to split itself in two under £400 million
asset disposal plan’, 18 March 2021, 23 November 2022.

122 Capita Internal Document, Annex 158 to RFI 2 ‘[¢<]’, 13 June 2022, page 1.

123 Capita Internal Document, Annex 158 to RFI 2 ‘[¢<]’, 13 June 2022, page 1.
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4.52 PwC told [5<] on 7 July 202124 that it would not be chosen as the preferred bidder
by Capita, stating that there was a ‘material gap’ between [¢<] offer and their other
option (NECSWS’s bid)."?> At the time it was turned down by Capita, [¢<]
considered that it would be able to complete its remaining due diligence within
30 days. %6

453 Capita told us that it ran a ‘wide-reaching sales process, proactively contacting all
parties [¢<]. [¢<], Capita broadened the search to include potential [¢<] buyers.
Capita also publicly referred to the sales process for SSS in its FY2020 Annual
Report presentation in an attempt to make third parties aware of the sales
process’. 1?7

4.54  Capita stated that it ‘does not consider it credible that any party involved in the
industry at all would not have been aware of the fact that SSS was available for
sale’.1%®

Our assessment of alternative non-Capita owners

4.55 In the early part of its investigation, the CMA identified two additional potential
purchasers who told the CMA that they were unaware of the opportunity to
purchase SSS, but may have been interested in that opportunity if it had arisen:
[6<]'?° and [5<].130 These suppliers told us that they were not made aware of the
sale of SSS by Capita and instead became aware of the sale through customer
contacts or the CMA’s own investigation. 3

456 We also note that, during the course of our gathering of third-party evidence on
possible remedies following publication of our provisional findings, [¢<] further third
parties expressed interest in potentially acquiring a divestment of the whole of
SSS.132 Of these [<], [¢<] were approached during Capita’s sale process (see
paragraph 4.49) and [¢<] were not approached.

4.57  Although we take into account Capita’s views, we consider that this indicates that
alternative interest in purchasing SSS would have existed absent the Merger,
including potential interest beyond those contacted in Capita’s sale process.

458 We also note, as discussed from paragraph 4.33 above, that SSS’s owner would
need to provide investment into the business. The following indicates that an

1247 July 2021 is the same day Capita informed NECSWS that it would proceed with its offer and enter exclusivity. See
NECSWS’s response to the CMA’s RFI 3,13 June 2022, pages 5-6.

125 Capita Internal Document, Annex 6.98 044 to RFI 2, ‘[¢<], July 2021.

126 Capita Internal Document, Annex 158 to RFI 2 ‘[¢<]’, 13 June 2022, page 1.

127 Capita’s response to the Counterfactual WP, 4 August 2022, paragraph 1.2.

128 Capita’s response to the Counterfactual WP, 4 August 2022, paragraph 1.3.

129 Note of a call with a third party, June 2022, paragraph 18.

130 Note of a call with a third party, June 2022, paragraph 15.

31 Note of calls with two third parties, June 2022, paragraphs 15 and 18, respectively.

132 Note of calls with two third parties, October 2022; Response to the CMA questionnaire from a third party, October
2022, question 7; Third party submission to the CMA, October 2022.
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alternative non-Capita owner of SSS would have been incentivised to invest in and
maintain SSS:

(a) As set out above in paragraph 4.34, there are a number of factors suggesting
that SSS would have been in broad terms a commercially attractive
proposition for an owner to invest in, including its good financial position and
revenue earning capabilities, large customer base, skills and capabilities
within the business and existing standing in the markets.

(b) There are also reasonable prospects [¢<], see Countervailing Factors
chapter 9), which could be taken advantage of by an owner. This may enable
a new owner to, at least in part, offset capital outlays on investment and
(acknowledging that Capita had [¢<]) enable some financial gains to be made
in the period before investments to secure SSS’s competitiveness come to
fruition.

(c) SSS being sold without any debts remaining outstanding to Capita.33

(d) SSS[<].13

Conclusion on the counterfactual

4.59

4.60

In assessing the most likely counterfactual, the CMA has considered whether

(a) SSS would have continued to operate as a going concern with sufficient
investment to remain a competitive constraint on NECSWS and, as such, maintain
pre-merger conditions of competition; or (b) conversely, SSS would have received
no further investment, or experienced significant underinvestment, such that it
would have become a significantly weaker competitor and would have ceased to
actively compete for contracts.

The evidence indicates that SSS is a profitable going concern and there is a
rationale for further investment in SSS, taking into account a number of factors
such as the financial health of the business, size of the customer base and its
existing position in the market, in order to maintain its overall competitive position.
We considered the different routes by which this could be achieved and our view
in the round is that, absent the Merger, either Capita would have retained SSS
within its ‘Public’ division and invested in the business (although we recognise
there is limited evidence in this regard), or it would have found an alternative
purchaser as supported by the evidence indicating that there was, and/or would
have been, alternative interest in purchasing SSS and that the purchaser would
also have been incentivised to invest in SSS.

33 FMN, paragraph 2.5.2.
134 In the FMN, it is stated that ‘[¢<] (FMN, paragraph 1.20). We understand from SSS that [<] (SSS’s response to
CMA queries of 11 November 2022, 14 November 2022).
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4.61

4.62

4.63

5.1

5.2

In light of SSS’s commercial position and its potential as a business (ie the
rationale for further investment), we consider it most likely that, under the
ownership of either Capita or an alternative owner, SSS would have remained a
going concern that continued to compete and be invested in. We recognise it is not
certain through which route this investment would have arisen (through continued
ownership under Capita or via another purchaser), but overall taking both together
our view is that it is unlikely that SSS would have not received further investment
or ceased to actively compete for contracts. Given this, we do not consider it
necessary to conclude which specific entity would own SSS in the counterfactual.

In light of the above, we do not consider the Parties’ submitted scenario of weaker
conditions of competition to be the most likely counterfactual. Rather the most
likely scenario is that SSS would have continued to operate as a going concern
with sufficient investment (under either ownership by Capita or another purchaser)
to compete in the Relevant Markets.

On this basis we conclude that the appropriate counterfactual is the pre-merger
conditions of competition where SSS maintains its competitive strength in the
Relevant Markets.

NATURE OF COMPETITION

This chapter sets out our assessment of the nature of competition between the
Parties and their competitors, including in the Relevant Markets. In particular, we
have considered and assessed:

(@) what opportunities exist for competition between the Parties and their
competitors;

(b) the parameters of that competition;
(c) in particular, the importance of cloud-based solutions to that competition; and
(d) the timeframe for our assessment of the effects of the Merger.

The assessment set out in this chapter is important context for our competitive
assessments set out in chapters 6, 7 and 8 of whether the Merger has resulted, or
may be expected to result, in an SLC in the supply of ICCS, Duties and RMS
respectively.

Opportunities for competition

5.3

This section considers what opportunities exist for competition between the Parties
and their competitors, including in the Relevant Markets. In particular, we have
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considered the characteristics of the procurement processes typically undertaken
by customers.

Procurement processes

54 The Parties provide software and support services to customers. Typically, each
customer will only appoint one supplier at a time for each software type — aside
from overlaps during the implementation of new software. As such, our starting
point for examining competition in the Relevant Markets has been to look at the
processes customers use for appointing suppliers.

5.5 Customers of the Parties and their competitors are predominantly public sector
organisations. These customers generally qualify as ‘contracting authorities’ and
therefore must comply with public procurement rules when choosing and
appointing a supplier.'3® These rules are designed to encourage competition in
procurement processes. They constrain customers’ ability to award contracts
directly to suppliers, without a formal competitive tender process governed by the
Regulations, by limiting their ability to do so to specific situations. 36

5.6 Accordingly, and recognising that customers must comply with the Regulations,
we have identified three types of situations where a form of competition for
customers can occur:

(a) Competitive tenders. Competitive tenders can take different forms, such as
being single-stage or using two stages, but all involve inviting a range of
providers to compete to win a contract. Tenders can either be for a one-off
contract for the supply of specific goods and/or services to a customer or
they may be used to establish the price and other terms upon which multiple
contracts may be awarded during a given period to a supplier or suppliers by
one or more customers (generally known as a framework agreement).'37
NECSWS submitted that framework agreements typically only last up to four
years in length.'38

185 The Public Contracts Regulations 2015 (the Regulations); section 2 of the Regulations defines contracting
authorities as the State, regional or local authorities, bodies governed by public law or associations formed by one or
more such authorities or one or more such bodies governed by public law, and includes central government authorities,
but does not include Her Majesty in her private capacity.

136 For example, the Regulations (except for chapter 8) do not apply for procurement below a threshold of £138,760 incl.
VAT for central government bodies and £213,477 incl. VAT for all other bodies, where a procurement process was
undertaken for a framework and the framework permits a direct award, or where there are other exceptions. The
Regulations also allow for a simplified process (a negotiated procedure without notice) to be used in certain
circumstances, eg where no suitable response is received to an open procedure and time limits for procurement cannot
be met due to extreme urgence (see section 32 of the Regulations).

137 We have seen examples of frameworks with single or multiple suppliers. For example, NECSWS Internal Document,
Annex 2 to the phase 1 s109(3), 24 March 2022.

138 NECSWS, main party hearing transcript, page 19. See also section 33 of the Regulations which stipulate that the
‘term of a framework agreement shall not exceed 4 years, save in exceptional cases duly justified, in particular by the
subject-matter of the framework agreement’.
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(b) Direct awards. A direct award is when a contract is awarded directly to a
supplier by a customer without a competitive tender process (although they
can involve a market-test as an earlier part of the process). There are two
types of direct awards that we have observed are commonly used:

(i)  The first is when a contract is awarded to a supplier via a framework
agreement, where the supplier has already been through a competitive
tender to be appointed to the framework. In these situations the terms
of the contract typically cannot involve substantial modification of those
set out in the established framework.'3® The terms of the framework are
typically established by the previous competitive tender but may permit
a choice of suppliers from those appointed to the framework. Some
frameworks are awarded by a particular public authority but permit,
specified, other public authorities to access the framework and procure
goods and/or services from the suppliers appointed to the framework.
Accordingly, some customers may have access to multiple
frameworks. 140

(i) The second is when a contract is awarded to a supplier on which the
terms can be negotiated. This occurs, for example, when the contract is
either outside the scope of the Regulations or falls within an exception
that permits direct negotiation.

(c) Extensions to an existing contract. Some contracts allow for optional
extensions to the term of the contract after the original contract term has
been completed. These extension options are typically explicitly built into a
contract at the point of its creation; for example, a contract may be described
as a ‘three + two’ contract where the contract is for an initial term of three
years with an additional optional two-year extension.

5.7 In the markets in which the Parties operate, including the Relevant Markets, we
have observed that some procurement occurs through competitive tenders (see
paragraph 5.1(a)). Indeed, as noted at paragraph 5.5 above, the Regulations
require certain procurements to be undertaken via competitive tender process. We
have also observed that there are a large number of direct awards, mostly, but not
exclusively, made via framework agreements (themselves typically the product of
competitive tenders). Some direct awards are, however, allowed under the
Regulations without a competitive tender process. We have also seen evidence of
a large number of extensions being exercised when the initial term of a contract
expired.

139 Section 33(6) of the Regulations.
140 Section 33(5) and (8)(a) of the Regulations.
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5.8

5.9

Differences between customers such as their size, budget and capacity, may
influence how they procure services in the markets in which the Parties operate
(including the Relevant Markets). For example, procuring via a competitive tender
can be a lengthy process requiring significant resources. Accordingly, many
smaller police forces collaborate with other police forces in nearby regions to
procure goods and/or services on a joint basis or to utilise frameworks arranged by
other organisations. For example, Bedfordshire Constabulary, Hertfordshire
Constabulary and Cambridgeshire Constabulary all procured an ICCS solution
together via a tender in 2017.

Each of the three scenarios described above involve some form of competition:

(a) Competitive tenders. Competitive tenders involve direct competition
between suppliers as they submit bids to the customer who then evaluates
the different potential suppliers against the relevant evaluation criteria.

(b) Direct awards. Direct awards must have a legitimate procurement route,
whether this is via a framework arrangement or an exemption to the
Regulations.'' Customers will assess the options available to them to
determine the best way to achieve value for money before deciding that a
direct award meets their needs.'*? For example, some customers may
request quotations in the form of market tests or ‘mini tenders’ from potential
suppliers before deciding whether to begin a competitive tender process or,
alternatively, award a contract directly. In addition, direct awards that are
awarded under the terms of a framework agreement are the result of an
earlier competitive tender process. This is because the establishment of the
framework was the result of a supplier winning a competitive tender to be
appointed to the framework, which as noted at paragraph 5.9(a) above allows
customers to evaluate different potential suppliers against each other before
deciding who to appoint.

(c) Contract extensions. Customers may choose to extend contracts for a
variety of reasons, but if they choose to do so it is implicit that they prefer the
extension with their existing customer to seeking an alternative solution. '3 If
the incumbent supplier is providing a poor service and there are stronger
alternative suppliers in the market, the customer is more likely to switch to
another competitor. Therefore, when the initial contract term is coming to an
end, the incumbent supplier faces pressure to either maintain or improve the
quality of its product or service to prevent losing its customer. We have seen

141 NECSWS, main party hearing transcript, page 17.

42 NECSWS submitted that ‘organisations evaluate their existing supply. They compare that to market offerings’
(NECSWS, main party hearing transcript, page 21).

143 NECSWS submitted that customers have an ‘obligation to test value for money on every one of those contract
extensions’ (NECSWS, main party hearing transcript, page 21).
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evidence that not all extensions are exercised,'# indicating that some
competitive pressure can be exercised on incumbent suppliers at these
points. The extent of this pressure will depend on the availability of
alternative suppliers. As such, while an extension does not necessarily
suggest a full competitive tender process has been followed, it still reflects a
degree of potential competitive pressure from alternative suppliers to the
incumbent supplier. An extension may also provide an incumbent supplier
with extra time to make improvements to their products or service if they
believe that a customer may consider switching.

Our assessment

5.10 Our view is that the Regulations are important context for customers’ procurement
decisions and set the legal framework in which these decisions are made. Further,
the effectiveness of customers’ procurement is determined primarily by the
number and strength of effective competitors in the market.

5.11  We recognise that while direct competition is primarily manifested through
competitive tenders (either for individual contracts or for frameworks), indirect
competition (eg the threat from available alternatives at the point of a customer
choosing to directly award or extend, and pressure from ongoing innovation by
competing suppliers) also plays an important role in these markets. By indirect
competition, we are referring to competitors improving or maintaining their offer,
such that they are well-positioned when a competitive tender arises. In this
context, customers may use information on what is available in the market to
extract better terms or products from their incumbent supplier, particularly at the
point of extension or direct award, but also on an ongoing basis to ensure the
supplier maintains a good relationship ahead of a future procurement decision
point. This form of competitive pressure may impact on:

(@) Ongoing service quality — suppliers’ products and services are not provided
statically, but rather suppliers provide ongoing support, product fixes and
upgrades. The greater the future competitive threat to the supplier, the
stronger its incentive to deliver on these aspects.

(b) Ongoing innovation, investing and developing of products — suppliers
undertake ongoing product development and innovation. In this sense,
suppliers compete with each other outside of specific opportunities (eg they
roadshow their products to a wide pool of customers).

44 NECSWS’s response to CMA queries of 28 July 2022 following NECSWS'’s main party hearing, 3 August 2022,
question 2.
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5.12

Where competitive pressure from limited alternatives is weak this can lead to
concerns about the above factors. For example, [<].

Parties’ views

5.13

The Parties submitted that they agree with the CMA's views as set out in our
Annotated Issues Statement (AIS) that direct competition takes place across all
forms of procurement, including tenders, direct awards and extensions, which
reflects the Parties' experience in the Relevant Markets.'#® The Parties also
submitted that they agree that indirect competition is a key element of the
competitive process. In the context of the CMA’s provisional findings on ICCS and
Duties, SSS submitted that direct awards and extensions are not indicators of
current or future competitive strength but rather are a reflection of historic
competition at the time that the framework or contract underpinning the award or
extension was awarded. 46

Parameters of competition

5.14

5.15

This section considers what the relevant parameters of competition between the
Parties and their competitors are, including in the Relevant Markets.

Our assessment is that competition takes place across several aspects of
suppliers’ offerings:

(a) Price — competition over price occurs directly during competitive tenders. We
have seen evidence of the Parties considering the pricing likely to be offered
by competitors when considering their own bids. '’ Bid price usually makes
up 30—-40% of the evaluation marks by a customer running a competitive
tender. '8 Direct awards and extensions are often awarded on the same
terms and conditions as the original contract or the framework arrangement,
so direct competition over price on those occasions is typically less evident.
However, we have also seen some evidence that, on occasion, customers
negotiate better prices for contract extensions.4°

(b) Quality — competition over quality occurs over the features and functionality
of the software itself. The technical capability of a solution typically accounts
for 40-70% of the evaluation marks of a customer running a competitive
tender.

145 Parties’ response to the AlS, 4 August 2022, paragraph 3.1.

146 3SS’s response to the provisional findings, 7 October 2022, paragraph 10.6 and 13.3.

47 See Appendix C: Internal Documents (Appendix C).

148 Evaluation criteria vary by tender but typically involve a price and quality/technical component. They can also include
criteria for presentation or sustainability.

49 Third party submission to the CMA, February 2022.
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(c) Service — competition over service levels arises through suppliers’ ability to
commit staff to support a customer. We have seen evidence that where
service levels have been poor a customer has sought an alternative
solution. 150

(d) Innovation — suppliers compete by developing their products, including
through their features and functionality, as well as the manner in which they
are deployed. One recent trend has between towards suppliers developing
cloud-based solutions (discussed at paragraphs 5.16 and 5.17 below).

Cloud-based solutions

5.16

This section considers whether the ability of a supplier to offer cloud-based
solutions is increasing in importance for the customers of the Parties and their
competitors, including in the Relevant Markets. A trend towards customers being
increasingly attracted to cloud-based solutions would mean that an ability to offer
such solutions will be increasingly important for competition between the Parties
and their competitors (ie competitors who are best placed to offer cloud-based
solutions will be stronger competitors than those who are not).

On-premise solutions versus cloud-based solutions

5.17

5.18

The Parties’ products and services are software solutions. Software solutions can
be deployed to customers in a number of different ways and the terminology used
to describe these options is sometimes inconsistent. We understand that a main
distinction relates to how the service is hosted.

How the service is hosted refers to the location and ownership of the infrastructure
used to deploy the service. This can be a non-cloud solution (ie locally deployed
on-premise) or one of three types of cloud solution (ie private cloud, public cloud
or hybrid cloud). We further explain these options below:

(@) On-premise solution — An on-premise solution is where the data and software
is hosted on hardware/servers that are owned by the customer and located at
the customer’s premises. This is the traditional form of deploying software
solutions. This form of deployment is considered by some customers to have
the advantage of being secure and allowing data to be hosted within the UK
(although some consider it creates a risk of a single-point of failure).
However, some customers consider that it has disadvantages in that
software is less easy to upgrade, less easy to access from off-site and the
customer incurs hosting costs such as electricity, storage and on-site IT
support.

50 Note of call with a third party, July 2022, paragraph 3.

46



(b)

Private cloud (hosted solution)'' — A hosted solution is one where the
supplier hosts the solution on its own premises (or at a data centre) rather
than at the customer’s premises. The infrastructure is private and the
resources are not shared with any other customers or organisations.
Upgrades can be deployed by the supplier directly. One disadvantage of this
approach is that it is more costly than a public cloud solution since it does not
realise cost savings from shared resources.

Public cloud'®? — A public cloud solution is where the supplier hosts and
owns the infrastructure on its own site(s) which is not dedicated to a specific
customer. The software and data are therefore hosted on the supplier’s
infrastructure. Access is available to anyone (with appropriate access
credentials) over the public internet. Software-as-a-Service (SaaS) solutions
are typically public cloud solutions. A public cloud solution scales quickly and
can be upgraded with little disruption to individual customers. It also permits
easier incremental upgrades rather than more disruptive major upgrades for
on-premise solutions. Because resources are shared between customers,
this solution can permit cost savings. One disadvantage is that holding data
off-site may raise security concerns.

Hybrid cloud — A hybrid cloud solution is a combination of the public and
private cloud solutions described above. It usually encompasses a
connection of private IT services with the public cloud. It may permit tighter
controls over sensitive data and processes. 53

National strategy and future trends

5.19

5.20

5.21

Historically the software solutions supplied by the Parties and their competitors
have been on-premise solutions.

The UK Government has set out a national ‘Cloud First’ policy which states that
public sector organisations should consider and fully evaluate potential cloud
solutions before considering any other option.'* The policy is mandatory for
central government and strongly recommended for the wider public sector. Many
emergency services organisations have organisational Cloud First policies (see
customer views on cloud in our Competitive Assessment — ICCS in chapter 6).

In addition, in relation to police services, the National Policing Digital Strategy
(NPDS) from January 2020 recommended that police forces ‘[d]Jevelop and

151 CMA assessment informed by NECSWS's site visit presentation, 16 June 2022, slide 23.

52 CMA assessment informed by NECSWS's site visit presentation, 16 June 2022, slide 23.

153 NECSWS's site visit presentation, 16 June 2022, slide 23.

54 For more details about the Government Cloud First Policy, see Government Cloud First policy - GOV.UK

(www.gov.uk).
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5.22

execute a nationally coordinated transition to the cloud’ and ‘adopt a ‘cloud first’
principle for applications and data, where economical’.1%®

However, we understand that there is no requirement for police forces (or other
emergency service agencies) to purchase cloud-based software solutions and that
it is ultimately up to individual customers whether and when to transition to cloud-
based solutions.

Parties’ general view on cloud

5.23

5.24

The Parties have made several submissions in relation to the role of cloud,
including referring to national strategies, such as that referred to above. The
submission quoted below sets out the Parties’ general view:

A key factor driving current competitive dynamics in public sector
software markets is customers' movement towards digital, mobile
and cloud-based solutions that allow modern and agile ways of
working, which opens the market up to new entrants with
contemporary product offerings. This movement towards more
innovative technology is mandated by UK public policy, including the
UK Government's 'Cloud First’ policy and the NPDS, and is
increasingly impacting customers' procurement decisions. The
National Policing Digital Strategy is a seminal document which sets
out an ambition of digital transformation of UK policing in the period
to 2030, identifying a set of specific digital priorities for policing and
outlining the key data and technology building blocks required to
deliver them. For example, it sets out an aim that c. 80% of police
technology will be hosted on the public cloud within the first five
years of the plan.

In the time since the NPDS has been published in 2020, customers
have increasingly been specifying cloud-based capability as a
requirement for prospective suppliers. Cloud-based solutions are
particularly attractive because, they ‘require little or no specialist
physical computer equipment to be located on site.'%®

In addition to the above, the Parties have made submissions in relation to each of
the Relevant Markets about their own cloud-capabilities, the cloud-capabilities of
competitors and customers’ requirements, as set out in tender documents. We
address the Parties’ specific submissions regarding the importance of cloud-based
solutions in each specific Relevant Market in chapters 6, 7 and 8 of this report.

155 National Policing Digital Strategy, Digital, Data and Technology Strategy 2020-2030, National Police Technology

Council, page 11.
156 Parties’ Initial Phase 2 Submission, 31 May 2022, paragraphs 2.6-2.7.
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Police Digital Service (PDS)

5.25

5.26

5.27

5.28

5.29

The NPDS referred to by the Parties was co-authored by the PDS and the
National Police Technology Council. PDS is the delivery vehicle for the National
Policing Digital Strategy. It was formed in 2020, replacing the Police ICT
Company.

We asked PDS whether the NPDS’s ambition for cloud applies to ICCS, RMS and
Duties. It said that the Government’s cloud strategy would apply to all three of the
services. It told us that there is an expectation that procurement considers cloud
solutions for these markets.'®” PDS told us that the strategy is promoted to police
forces through multiple channels and engagement ranging from social media, in
person meetings, briefings and decision-making forums plus the annual PDS
Summit.1%8

PDS also told us that the NPDS was signed on behalf of all police forces, so there
is an expectation that police forces will take it into account. However, they are not
obliged to, and the PDS cannot mandate police forces to consider or apply the
strategy.'®®

PDS also submitted that the NPDS is a high-level statement matched against
government direction/principle/policy.'®® Services are procured locally (by
individual forces) under local decision making and it is for them to make a risk
assessment while utilising the cloud. Moving to cloud is a large financial change
and some organisations are not cloud ready. PDS expects that many forces will
take a hybrid approach; some will say private cloud hosted in secure off-premises
environment would be good enough. 6

We asked PDS how long it expects it will take for police customers to shift 80% of
services to cloud-based services and it indicated it will take until 2030, although it
expected the pace to increase as work is undertaken to provide centralised design
services and common standards documents.'62 We asked PDS if it could
anticipate the timeframes over which ICCS, RMS and Duties products for police
customers, specifically, will shift to cloud-based services. It said the strategy does
not set out which specific services it expects to be cloud-based. 63

157 Response to the CMA questionnaire from a third party, July 2022, question 5.
158 Response to the CMA questionnaire from a third party, July 2022, question 2.
159 Response to the CMA questionnaire from a third party, July 2022, question 2.
60 Note of a call with a third party, April 2022, paragraph 13.

61 Note of a call with a third party, April 2022, paragraphs 14—15.

62 Response to the CMA questionnaire from a third party, July 2022, question 4.
63 Response to the CMA questionnaire from a third party, July 2022, question 4.
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Our assessment

5.30

Our assessment is that there is a clear national strategy encouraging the adoption
of cloud-based solutions, in particular for police forces. However, this trend is not
necessarily determinative of customers’ procurement strategies and decisions and
that it leaves scope for customers to choose whether or not to adopt a cloud-
based solution, and if so what type, depending on their individual requirements at
the point of decision.

Timeframe for assessment

5.31

Having considered how competition occurs in this market and the scope for a
change in competitive dynamics as a result of a trend towards cloud-based
solutions, we have next considered the period over which we should consider the
effects of the Merger. This is relevant for our competitive assessments

(chapters 6, 7 and 8) as well as our assessment of the counterfactual (chapter 4).

Our assessment

5.32

5.33

5.34

The time period over which the CMA will consider a merger depends on the
specific facts and circumstances of each case, including the theory of harm and
the evidence available. The CMA’s guidance does not set out a specific period for
our assessment, although it does confirm that merger assessments involve the
CMA assessing the likely development of the markets several years into the
future.164

In this case, our competitive assessment is focused on the next few years, ie next
two to three years. This timeframe captures relevant competitive developments
including forthcoming opportunities and the period over which investments in
product developments such as cloud (as described above) may start to be realised
(see for example the market developments sections of chapters 6, 7 and 8). We
have found that both direct and indirect competition will take place over the next
few years. In relation to direct competition, our assessment period covers both the
specific opportunities we have identified over the next few years and future
opportunities. ' In relation to indirect competition, our assessment captures the
ongoing competitive pressure that is exerted by the presence of suppliers who are
active in the Relevant Markets and is influenced by the strength of their offerings.

We have also considered longer term trends in these markets where relevant (see
for example, discussion of the NPDS above), in order to assess whether there is
anything that would significantly affect our findings over the next few years. We

64 CMA129, paragraph 2.27.
85 In any event there is a degree of uncertainty around the timing of these identified opportunities and whether there will
be others which we and/or competitors and customers have not yet identified.
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found they were not likely to do so and it is therefore not necessary to conduct a
detailed assessment over a longer period. %6

Parties’ views

5.35

5.36

5.37

5.38

NECSWS submitted that there is uncertainty and inconsistency in the timeframe
for assessment used by the CMA in its provisional findings.'6”

NECSWS submitted that a timeframe of ‘the next few years’ is uncertain, and the
provisional findings provide no clear indication of what specifically the CMA means
by ‘the next few years’.'%8 According to NECSWS, this is unreasonable and
inconsistent with the CMA's duty to take reasoned decisions. It said that the
uncertainty makes it difficult to fully understand, and therefore respond to, the
CMA's provisional findings as it is unclear what time-horizon the CMA considers to
be relevant for the purposes of its assessment.

SSS submitted that a reference merely to ‘a few years’ is vague and insufficiently
clear to enable the Parties to understand the relevant time frame for the CMA’s
assessment of dynamic competition.'8® SSS, referring to the Competition Appeal
Tribunal’s judgment in Meta v CMA ([2022] CAT 26), submitted that the time frame
of ‘a few years’ for both the counterfactual and the competitive assessment fails to
meet the clarity threshold set down by the CAT.17°

NECSWS also submitted that the timeframe that the CMA adopted throughout its
provisional findings had been applied inconsistently.'”" It said the inconsistency in
the reasoning is such that it is not clear what position the CMA is adopting and
thus NEWCS is not being given a fair opportunity to respond to the CMA's
position. NECSWS submitted that the CMA:

(a) referred to evidence collected and considered covering a two-year period
(eg in relation to ICCS and Duties competitors’ plans to bid for future
opportunities), while concluding that constraint from other suppliers ‘may
increase over the next few years, but not materially so’;'7?

(b) had set out to look at effective entry over a two-year period, and that
therefore it is inappropriate and unreasonable for the CMA to assess an SLC

166 We also note that there may be insufficient evidence to make any findings over that longer time period.

167 NECSWS'’s response to the provisional findings, 7 October 2022, comments on paragraphs 5.31-5.34.

168 NECSWS'’s response to the provisional findings, 7 October 2022, comments on paragraphs 5.31-5.34.

169 SSS’s response to the provisional findings (annex), 7 October 2022, paragraph 6.3.

170 SSS’s response to the provisional findings, 7 October 2022, paragraph 6.4, referring to Meta v CMA [2022] CAT 26 at
paragraph 104.

71 NECSWS’s response to the provisional findings, 7 October 2022, comments on paragraphs 5.31-5.34.

72 NECSWS’s response to the provisional findings, 7 October 2022, comments on paragraphs 5.31-5.34.
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over a period of ‘the next few years’ but at the same time, not assess entry
and expansion over the same timeframe;'”3 and

(c) failed to take into account relevant information which falls outside its stated
timeframes, for example, the increasing relevance of cloud-based
solutions. 174

Our response to Parties’ views

5.39

5.40

5.41

We disagree with the Parties that the timeframe we have adopted is uncertain and
inconsistently applied.

The timeframe we have used in our assessment is based on the features of the
Relevant Markets (eg forthcoming opportunities and investment in technology) that
are relevant to our assessment of competition. Further, we consider that a
timeframe defined as a few years is sufficiently clear to the Parties and third
parties as to enable submissions on our assessment. In particular, we note that
the Parties’ have been able to engage with and respond meaningfully to our
assessment. Additionally, whilst we do not consider it necessary to be precise
about the timeframe for our assessment, we have explained that, in this case, the
next few years can be taken to mean the next two to three years (see

paragraph 5.33). Overall, our approach is consistent with the approach the CMA
has taken in past cases.

We agree with NECSWS that the timeframe for assessment should be applied
consistently across our assessment and decision, including in the counterfactual,
our assessment of competition and countervailing factors.

(@) We have collected evidence from a range of sources. In some instances, this
has included evidence relevant to the next two years, including responses to
some of our questions to customers and competitors. We note, that in asking
questions to third parties we had particular regard to the ability of
respondents to engage with and meaningfully respond to our questions,
particularly those which were forward looking or hypothetical. We have also
received some evidence in relation to a longer-term period, for example
during calls with third parties. We do not consider that the use or framing of
this evidence is inconsistent with our timeframe.

(b) We have assessed countervailing factors over the same timeframe as our
competitive assessment, ie the next few years. This assessment has drawn
on a range of evidence, including some evidence from competitors in relation
to their entry plans. We asked competitors about plans over the next two

178 NECSWS's response to the provisional findings, 7 October 2022, comments on paragraphs 5.31-5.34.
74 NECSWS's response to the provisional findings, 7 October 2022, comments on paragraphs 5.31-5.34.
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6.1

6.2

6.3

years, which enabled them to respond to a specific timeframe. Whilst
competitors may consider entry beyond this period, the degree of certainty
over entry plans decreases as this becomes further in the future. In any case
the responses to these questions have been one piece of evidence used
alongside others in forming our view on whether entry and expansion could
be timely, likely and sufficient to prevent the SLCs.

(c) We have examined the next few years but also taken into account evidence
about potential future developments as relevant context. We note that the
longer the period over which the CMA looks ahead, the less foreseeable it is
and the less evidence is available.

COMPETITIVE ASSESSMENT - ICCS

In this chapter, we assess whether the loss of competition between NECSWS and
SSS has resulted, or may be expected to result, in an SLC in the supply of ICCS
to emergency services and transport customers in the UK.

The Parties currently overlap in the supply of ICCS to emergency services and
transport customers in the UK. The Merger combines the two Parties and removes
any competitive constraint they place on each other. We have considered whether
the Merged Entity would be likely to worsen its offering (for example, by removing
available product lines, reducing service quality or investment, or increasing bid
prices) compared to the situation if the Merger did not take place. This is a
horizontal unilateral effects theory of harm.

This chapter sets out details of our investigation and findings in relation to this
theory of harm, covering:

(a) details of the Parties’ and competitors’ offerings;
(b) market definition;

(c) the key evidence we have reviewed in our competitive assessment,
including: market shares; our assessment of the Parties’ internal documents;
analysis of recent opportunities; evidence from third parties; and our
assessment of future market developments; and

(d) our conclusions.

Suppliers’ offerings

6.4

The Parties are two of six companies currently supplying ICCS in the UK. There is
some differentiation between suppliers in terms of product offering and the
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customer type that each serve. We briefly outline some of the features of these
suppliers’ offerings below.

(a) SSS offers both a standalone ICCS and an integrated ICCS and CAD
solution”® to fire and rescue, police and transport customers.'8 It currently
does not have a [¢<] cloud ICCS solution but can offer [¢<] and is exploring
the potential to develop a [¢<] cloud ICCS solution.'””

(b) NECSWS offers a standalone ICCS solution to ambulance, fire and rescue,
police and transport customers.'”8 Its ICCS solution is not a public cloud
offering but NECSWS is in the process of developing its cloud-enabled ICCS
solution. 179

(c) Motorola offers a standalone ICCS solution to fire and rescue, police and
transport customers.'® Its ICCS solution is a public cloud offering. '8’

(d) Frequentis offers a standalone ICCS solution to ambulance, fire and rescue,
police and transport customers.'82 One version of its ICCS solution is a
public cloud offering. '3

(e) Saab offers an integrated ICCS and CAD solution to fire and rescue and
police customers.'® Its solution [6<].185

(f)  Systel offers an integrated ICCS and CAD solution but could offer a
standalone ICCS solution to fire and rescue customers only."8 Its ICCS
solution is a private cloud offering.

Market definition

6.5 This section sets out our assessment of the Relevant Market. Where the CMA
makes an SLC finding, this must be ‘within any market or markets in the United
Kingdom for goods or services’.'®” An SLC can affect the whole or part of a market
or markets. 188

175 NECSWS does not offer a CAD system and so the Parties do not overlap in the provision of CAD. FMN, paragraph
1.8.1.

76 FMN, Table 13.1.

77 See paragraph 6.186-6.191.

78 FMN, Table 13.1.

179 See paragraph 6.183.

80 FMN, Table 13.1.

181 Note of a call with a third party, June 2022, paragraph 3.

82 FMN, Table 13.1.

183 Note of call with a third party, June 2022, paragraph 2.

84 FMN, Table 13.1.

85 Note of a call with a third party, July 2022, paragraph 3.

86 FMN, Table 13.1 and response to the CMA questionnaire from a third party, July 2022.
187 As regards the Merger, see section 35(1)(b) of the Act.

88 CMA129, paragraph 9.1.
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6.6 While market definition can sometimes be a useful tool, it is not an end in itself.8°
The outcome of any market definition exercise does not determine the outcome of
the CMA’s analysis of the competitive effects of the merger in any mechanistic
way.'? In assessing whether a merger may give rise to an SLC, the CMA may
take into account constraints outside the relevant market, segmentation within the
relevant market, or other ways in which some constraints are more important than
others. 19

6.7 We considered whether the market definition should be segmented by customer
group, namely police, fire and rescue, ambulance and transport customers.

Product scope

6.8 Product market definition starts with the relevant products of the merger firms. 192
In identifying what other significant competitive alternatives should be included in
the Relevant Market, the CMA will pay particular regard to demand-side factors.'®3
The CMA may also consider supply-side factors. %

6.9 The Parties overlap in the supply of ICCS to emergency services and transport
customers. We considered whether market definition should cover all of these
customers or whether there should be segmentation by customer group.

Customer types

Parties’ views

6.10  The Parties submitted that the appropriate frame of reference is the supply of
ICCS to emergency services and transport customers, given that ICCS products
are broadly substitutable across different customer segments and that suppliers
can straightforwardly expand into customer segments even if they do not have an
existing presence in that segment. 19

6.

-_

1 NECSWS submitted that the relevant product frame of reference should include
the supply of ICCS to all emergency services customers without further
segmentation. NECSWS submitted that:

(a) ICCS software is inherently capable of being supplied to different types of
emergency services customers, and there are minimal differences in the

189 CMA129, paragraph 9.4.
190 CMA129, paragraph 9.4.
191 CMA129, paragraph 9.4.
192 CMA129, paragraph 9.6.
198 CMA129, paragraph 9.6.
194 CMA129, paragraph 9.6.
195 Parties’ Initial phase 2 Submission, 31 May 2022, paragraph 3.4.
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6.12

6.13

6.14

6.15

features and functionality of ICCS software supplied to different types of
emergency services customers;'% and

(b) barriers for a supplier of ICCS to one type of emergency services customer to
supply another type of emergency services customer are therefore very
low. 197

Furthermore, the Parties submitted that ICCS transport customers share many of
the same characteristics of the Parties’ core emergency services customers. %
The Parties therefore submitted that it is not meaningful to separate ICCS-utilising
transport customers: these customers can choose from the same array of
providers available to the emergency services. %9

Our assessment

We considered whether the relevant product market for ICCS should be
segmented by customer group.

Demand-side substitutability

In relation to emergency service customers, the products used by different
customer groups seem to be broadly the same. Third party feedback received by
the CMA indicates that the core design and framework on which ICCS software is
developed are broadly the same regardless of the type of emergency customer
being served. The CMA has been told that ICCS ‘is generic’?°° and that the
‘fundamental features [are] the same across emergency services’.?! Many
customers indicated that ICCS for one type of emergency service customer can be
used by different emergency service customers. For example, one ambulance
customer said that ‘ICCS used by ambulance services can also be used by the
police, and fire and rescue services’.202

This is also consistent with feedback from one competitor which indicated that
broadly speaking all UK emergency services use the same or similar
communications infrastructure and that when it had to make changes to serve
different types of emergency services customer, these were mainly restricted to
‘functional’ adaptations to support subtly different ways of working between the
emergency services. This competitor explained that ICCS is a constant work in

196 FMN, paragraph 13.4.

197 FMN, paragraph 13.7.

198 FMN paragraph 13.32.

199 FMN, paragraph 13.34.

200 Note of a call with a third party, February 2022, paragraph 12.
201 Note of a call with a third party, January 2022, paragraph 17.
202 Note of a call with a third party, January 2022, paragraph 8.
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6.16

6.17

6.18

6.19

progress requiring regular tailoring and updating for all customers, whether they be
within the same or a different emergency segment.2%3

In relation to transport customers, one third party competitor said that transport
customers have requirements that, whilst often less functional/feature-rich than
emergency service customers’ requirements, are more unique based on their
individual need, operation, infrastructure and existing environments.?% Another
competitor told the CMA that the functionality of ICCS for transport customers is
similar to the functionality for emergency customers and that it had started offering
ICCS to those customers with very few changes needed.?%5 Another competitor
said that the operational processes and integration points for transportation
customers do differ significantly, but noted that these differences impact ICCS less
than other products such as RMS and CAD.206

Some third parties did identify some differences between customer segments that
could impact ICCS requirements. These differences related to the technical
interface between the ICCS and the customers’ other systems, which typically
would be tailored to the type of emergency service. For example, one police
customer stated that ‘other emergency services will have similar requirements,
albeit the interface to systems and solutions used after the initial call will be
different and therefore the data collected and processed will differ’.2°” One fire and
rescue customer noted that ‘police control rooms mobilise in a slightly different
way to fire’, indicating some difference in requirements between different types of
emergency services customer.208

Supply-side substitutability

The Parties supply ICCS to all types of emergency services customer as well as
transport customers. A number of the Parties’ competitors also supply more than
one type of customer.2%° For example, Frequentis currently supplies police, fire
and rescue customers and transport customers and has been awarded a contract
to supply ambulance customers, and [¢<] supplies fire and rescue, and police
customers.2'® The limited evidence received from transport customers indicates
that broadly the same suppliers are active in supplying ICCS to transport
customers as emergency service customers.?'

However, not all competitors are active across all customer segments (for example
Systel, which has been active in the UK since 2013, only supplies fire and rescue

203 Response to the CMA questionnaire from a third party, March 2022, question 4b and 4d.
204 Response to the CMA questionnaire from a third party, March 2022, question 4d.

205 Response to the CMA questionnaire from a third party, March 2022.

206 Response to the CMA questionnaire from a third party, March 2022.

207 Response to the CMA questionnaire from a third party, March 2022, question 4.

208 Response to the CMA questionnaire from a third party, March 2022, question 4.

209 See, for example, FMN, Table 13.1.

210 Response to the CMA questionnaire from two third parties, March 2022, question 2a.

211 Response to the CMA questionnaire from two third parties, March 2022, question 6.
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6.20

6.21

6.22

6.23

customers).?'2 There are also significant differences in suppliers’ shares of supply
across different segments. Although we recognise that these differences may be
driven in part by recent contract wins and losses (in particular for ambulance
customers where there are few contracts), we also consider that these may
suggest that some suppliers are relatively weaker or stronger in particular
customer segments.

Many suppliers have expanded from supplying one type of customer to supplying
others. SSS initially had police customers but now also serves both fire and
rescue, ambulance customers,?'3 and transport customers. NECSWS started
supplying ambulance customers but now also serves police, fire and rescue
customers,?'* and transport customers. [¢<] has [¢<] started supplying [¢<]
customers,?'® and Saab has until recently targeted police forces in the UK but is
now beginning to target other customer segments, including the other UK
emergency services.2'® Two competitors noted that significant development time
and resources are required to adapt ICCS to supply new types of emergency
services customer.2'?

The Parties’ internal documents available to the CMA indicate that the Parties
often consider the competitive landscape for ICCS overall without breaking down
their analysis by customer segment.2'® However, we also identified internal
documents for both Parties that look at shares of supply by customer segment,
suggesting that suppliers’ competitive strength may vary by segment.

Conclusion on segmentation by customer types

Based on the evidence above, our conclusion is that on the demand-side,
requirements across customer segments are broadly similar (although we have
observed some differences in requirements by different types of customers in
respect of how the ICCS interfaces with the customer’s other systems). On the
supply-side, there is evidence that it is relatively easy for suppliers to substitute
between customer segments and many suppliers do so. Some suppliers have
particular strengths within certain customer segments, and we take account of this
in our competitive assessment.

It is therefore our conclusion that it is not appropriate to segment the Relevant
Market by customer type.

212 For example, see FMN, Table 14.1A.

213 FMN, paragraph 13.8.2.

214 FMN, paragraph 13.10.

215 Response to the CMA questionnaire from a third party, March 2022, question 4.

216 Response to the CMA questionnaire from a third party, March 2022, question 4.

217 Response to the CMA questionnaire from two third parties, March 2022, question 4b.

218 NECSWS Internal Document, Annex 10.2.22 to the FMN, ‘[é<7, 20 March 2021, page 15 and Capita SSS Internal
Document, Annex 9.3.4 to the FMN, ‘[é<], 17 September 2020, page 24.
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Geographic scope

Parties’ views

6.24

NECSWS submitted that the Parties supply customers across the UK, conditions
of competition do not differ materially across the country, and that the geographic
frame of reference should be at least UK-wide.?"®

Our assessment

6.25

6.26

6.27

6.28

We considered whether the relevant geographic market should be widened
beyond the UK. We recognise that some international firms are active in the ICCS
market in the UK and that some of these firms market their ICCS product in other
countries.

The Parties’ internal documents mainly discuss products in the context of UK
customers rather than on an international basis. Where other countries/regions are
discussed, the Parties dedicate specific analysis and separate actions to those
particular countries/regions.??° International competitors without a UK customer
base are not mentioned in relation to competition for UK customers (see Internal
documents section below).

Third parties highlighted that suppliers must comply with UK regulatory
requirements in order to supply UK customers, and that suppliers not already
active in the UK would need to tailor their product to the UK market in order to
supply UK customers. In particular, third parties highlighted that using suppliers
based outside the UK raised issues around IT security and data protection. For
example:

(a) one third party said that there are very few non-UK suppliers that can offer
solutions that meet UK-specific requirements.??

(b) one third party said that customers generally ask for a recent UK reference
as part of their procurement process.222

Customers have told us that a supplier being currently active in the UK is an
important feature when considering the procurement of ICCS. In particular,
customers note the importance of having service personnel present in the UK and
the existence of specific challenges and requirements in the UK that require local
knowledge (see chapter 9). Furthermore, as set out in the Recent opportunities
section below, no customer in the UK has considered an ICCS provider beyond

219 FMN, paragraph 13.27.

220 For example, see NECSWS Internal Document, Annex 1.21 to the phase 1 s109(1), ‘[6<]’, August 2020, page 31 -
separate slides are dedicated to products in Australia.

221 Response to the CMA questionnaire from a third party, March 2022, question 6.

222 Response to the CMA questionnaire from a third party, March 2022, question 6.
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those that operate in the UK despite there being other ICCS providers globally that
provide a similar ICCS product.

Conclusion on geographic scope

6.29 Based on the evidence above, our conclusion is that the relevant geographic
market is the UK only. The potential for entry by international suppliers not
currently active in the UK market is considered further in the competitive
assessment and our assessment of countervailing factors.

Conclusion

6.30 For the reasons set out above, our conclusion is that the Relevant Market is the
supply of ICCS to emergency service and transport customers in the UK without
any segmentation between customer segments. We consider that any differences
in competitors’ relative strength or weakness across customer segments can be
taken into account in the competitive assessment.

Competitive assessment overview

6.31 In the remainder of this chapter, we assess the key evidence we have reviewed in
considering whether the Merger has resulted, or may be expected to result, in an
SLC in the supply of ICCS to emergency service and transport customers in the
UK.

6.32 We have considered:
(@) market shares;
(b) internal documents;
(c) recent opportunities;
(d) customers’ and competitors’ views; and
(e) market developments.

6.33  After our assessment of these various types of evidence, at the end of this
chapter, we set out our conclusion.

6.34 In this chapter, we have considered a horizontal unilateral effects theory of harm.
Unilateral effects can arise in a horizontal merger when one firm merges with a
competitor that previously provided a competitive constraint, allowing the merged
entity profitably to raise prices or degrade non-price aspects of its competitive
offering (such as quality, range, service and innovation) on its own and without
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6.35

needing to coordinate with its rivals.??® The concern under horizontal unilateral
effects essentially relates to the elimination of a competitive constraint by
removing an alternative that customers could switch to.??* The main consideration
is whether there are sufficient remaining good alternatives to constrain the merged
entity post-merger.225> Where there are few existing suppliers, the merger firms
enjoy a strong position or exert a strong constraint on each other, or the remaining
constraints on the merger firms are weak, competition concerns are likely.?2

In our assessment of whether horizontal unilateral effects arise, we review
closeness of competition.??” The more closely the merger firms compete the
greater the likelihood of unilateral effects.??8 The concept of close competition is
not limited to products or services that have similar characteristics.??° A firm may
be a close competitor if it represents a significant competitive force or exerts a
strong constraint on other firms.?3° Where there is a degree of differentiation
between the merger firms’ products, they may nevertheless still be close
competitors if rivals’ products are more differentiated, or if there are few rivals.?3'
The CMA will consider the overall closeness of competition between the merger
firms in the context of the other constraints that would remain post-merger.232 For
example, where the CMA finds evidence that competition mainly takes place
among few firms, any two would normally be sufficiently close competitors that the
elimination of competition between them would raise competition concerns,
subject to evidence to the contrary.?33

Market shares

6.

w

6

In this section we present estimates of market shares within the ICCS market. In a
differentiated market such as the supply of ICCS to fire and rescue, police,
ambulance and transport customers in the UK, horizontal unilateral effects are
more likely to result from a merger where one or more of the merger parties has a
strong position in the market.?** The level and stability of market shares are
relevant evidence in this regard.?3®

223 CMA129, paragraph 4.1.

224 CMA129, paragraph 4.3.

225 CMA129, paragraph 4.3.

226 CMA129, paragraph 4.3.

227 CMA129, paragraph 4.8-4.10.
228 CMA129, paragraph 4.8.

229 CMA129, paragraph 4.9.

230 CMA129, paragraph 4.9.

231 CMA129, paragraph 4.10.
232 CMA129, paragraph 4.10.
233 CMA129, paragraph 4.10.
234 CMA129, paragraph 4.12(a).
235 CMA129, paragraph 4.12(a).
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Parties’

6.37

6.38

6.39

views

The Parties have made a number of submissions on the relevance of market
shares. In particular, the Parties consider that very little weight should be applied
to an assessment of market shares as a measure of competitive strength on a
forward-looking merger.

NECSWS submitted that revenue can vary significantly during the lifetime of a
contract with different suppliers adopting different approaches to reporting annual
revenues. As such, NECSWS said it does not seem reliable to give greater weight
to shares on a revenue basis as compared to shares on a volume basis.?3¢

The Parties submitted estimates of market shares of supply of ICCS to emergency
service customers in the UK in 2021. Their estimates were made on a volume
basis, based on the volume of calls handled by emergency service customers and
accounting for contracts that have already been won or lost but are not yet live.
The Parties’ estimates are shown in Table 6-1.

Table 6-1: Parties’ estimate of ICCS market shares based on volume of calls (UK, 2021)

Competitor Share of volume of calls (%)
NECSWS [10-20]

SSS [10-20]

Parties Combined [20-30]

Frequentis [60-70]

Motorola [5-10]

Saab [0-5]

Systel [0-5]

Total

100

Source: FMN, table 14.1b.
Note: 2021 suppliers incorporating won and lost contracts due to go live.

Our assessment

6.40

6.41

Measures of concentration such as shares of supply can be useful evidence when
assessing closeness of competition.?3” Therefore, as part of our competitive
assessment we often use market shares in our defined market(s) as one measure
of the strength of different competitors.

We consider that examining market shares provides context to our competitive
assessment of the ICCS market. They are a measure of historical market
concentration and, in particular, capture the outcome of previous competition in a
period through which current suppliers have been active in the market. However,
we also recognise that they have limitations which reduce their usefulness in this
case. As such, we assess them alongside other evidence in the round in forming
our conclusion.

236 NECSWS's response to the provisional findings (annex), 7 October 2022, page 4.
237 CMA129, paragraph 4.14.
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6.42  As part of our review, we examined market shares using several different metrics,
including revenue-based estimates, customer-number based estimates and the
Parties’ volume-based estimates. Estimates of market shares differ by metric
used, as set out in Table 6-2.

Table 6-2: Market shares in ICCS (2021)

Shares by revenue Shares by volume of Shares by number of Number of customers
(%) calls (%) customers (%)

NECSWS [20-30] [10-20] [10-20] [<]

SSS [40-50] [10-20] [30-40] [<]

Parties combined [60-70] [20-30] [50-60] [X]

Frequentis [30-40] [60-70] [20-30] [<]

Motorola [0-5] [0-5] [5-10] [<]

Saab [0-5] [0-5] [0-5] [<]

Systel [0-5] [0-5] [10-20] [<]

Total 100 100 100 [X]

Source: CMA calculations based on third party responses to phase 2 questionnaire and FMN, Table 14.1(b).

Notes: Shares by revenue: We have calculated revenue shares by collecting revenue information from suppliers active in the market.
Saab and Systel did not submit any revenue data and hence we have had to estimate their revenues on the basis of average customer
expenditure from their customers that responded to our questionnaires and their customer numbers. For Saab we have also had to
allocate its revenues from its integrated Control Room Solution to ICCS. We have done this using an estimate derived from SSS'’s view
of future contract values for three customers requiring both ICCS and Control Room Solution or CAD. Shares by revenue are broadly
similar for previous years. 2019: NECSWS ([6-10%)]), SSS ([60—-70%)]), Frequentis ([20—-30%)]), Motorola ([0-5%)]) and 2020: NECSWS
([10-20%]), SSS ([40-50%)]), Frequentis ([30—40%)]).

Shares by volume of calls: We have repeated the Parties’ estimates of shares by volume of calls.

Shares by number of customers: We have calculated shares of the total number of customers by using customer lists collected from
suppliers currently active in the market. The number of customers column treats the eight Scottish regional fire and rescue customers
and 13 English, Scottish and Welsh Ambulance services as individual customers thereby affecting [<] and [#<] accordingly.

6.43 The market shares estimates show that the market for ICCS is concentrated with
six suppliers. In general, in a differentiated product market we place more weight
on revenue shares than other metrics, since they more accurately represent the
economic value of contracts. We consider this holds in assessing this market. We
acknowledge that revenue can vary over the lifetime of a contract and so we also
examined the market shares over the previous two years. In a broad sense (ie
considering the order of the three largest suppliers, their size compared to the
other three suppliers and the overall level of concentration), shares by revenue are
broadly similar to the 2021 shares (see note to Table 6-2). We also recognise that
our use of estimates in the absence of data for two suppliers affects the accuracy
of the revenue estimates, although we consider that these are two smaller
suppliers and therefore this is unlikely to substantially affect comparisons between
the other suppliers and they both have small shares across all three of the share
metrics. Hence, while we focus on revenue shares, we have examined estimates
based on all three metrics used above.

6.44  The Parties are the first and third largest competitors based on shares by revenue,
with the Merger resulting in a combined market share of [60—70%] in 2021 and an
increment of [20-30%]. Frequentis is the second largest competitor with a share of
[30—40%]. Motorola ([0-5%]), Saab ([0-5%]) and Systel ([0-5%]) are all smaller
competitors based on shares by revenue. Shares by number of customers show a
broadly similar picture as shares by revenue. In particular, it is a concentrated
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6.45

6.46

market with three larger suppliers (with the same ordering as shares by revenue)
and three other smaller suppliers.

Frequentis is the largest competitor based on shares by volume of calls.
Frequentis’ share is driven by the large sized customers that it has. Specifically,
Frequentis has the Ambulance Radio Programme (ARP)?38 contract (which
receives more calls than all police forces in the UK combined) and Frequentis also
serves two of the larger police forces (the Metropolitan police and Police
Scotland). The Parties are the second and third largest competitors based on
shares by volume of calls.

Motorola, Saab and Systel are all smaller competitors across all three metrics. All
three competitors have below 5% on shares by revenue and shares by volume of
calls, and two of these competitors also have below 10% on shares by number of
customers.

Conclusion

6.47

Our conclusion is that the market for ICCS is concentrated: based on shares by
revenue the Parties are the first and third largest competitors and the Merged
Entity will be the largest competitor post-Merger with a combined share of [60—
70%]. Frequentis is the second largest competitor ([30—40%)]) based on shares by
revenue and the largest competitor based on shares by volume of calls which is
largely driven by one large contract (ARP). Motorola, Saab and Systel are all
notably smaller competitors based on shares by revenue and volume of calls.
Market share estimates based on the number of customers present a broadly
consistent picture with the other metrics.

Internal documents

6.48

We have reviewed the Parties’ internal documents for evidence of their own views
of the competitive constraints they face.?3® A description of our methodology is
given in Appendix C. This is followed by summaries of relevant points from the
individual documents we have reviewed (Appendix C — from Document 1 to
Document 30). Where the Parties have made submissions in relation to the detail
of these individual documents, these submissions and our response follow each
document’s summary in Appendix C.

238 The ARP ran an ICCS tender in 2016 on behalf of all NHS Ambulance Trusts in England, Scotland and Wales and
therefore represents the majority of ambulance services in the UK for the purposes of ICCS procurement.
239 CMA129, paragraph 4.13.
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NECSWS'’s documents

6.49

6.50

6.51

6.52

6.53

Closeness between the Parties
SSS

NECSWS'’s views

NECSWS submitted that its internal documents do not show that SSS is
considered a strong competitive threat currently or in future. NECSWS states that
references to SSS as a competitor are based on its historic market share, but that
NECSWS frequently recognises that SSS [6<].240

NECSWS submitted that there are statements in its internal documents
(particularly recent documents) which clearly identify that SSS’s ICCS offering has
weaknesses and that its current solution is a [¢<], and that furthermore the CMA’s
approach to assessing the evidence in internal documents from the constraint
posed by Frequentis and Saab is inconsistent with its assessment of SSS.24

Our assessment

We found that NECSWS consistently mentions SSS in the competitor analyses we
have seen.?*? This includes:

(a) [+].2%
(b) [
(c) [].2%
(d) [<].2%0

While we recognise that some of NECSWS’s documents present SSS’s current
[<] as a weakness, there are also discussions about SSS seeking to upgrade its
ICCS product.?#”

Our view is that NECSWS’s documents show that NECSWS considers SSS to be
a competitive threat, given the consistency with which SSS appears in these
documents and the level and degree of analysis of SSS’s offering. However, we

240 NECSWS's response to the Internal Documents WP, 4 August 2022, paragraph 1.2.2(a).
241 NECSWS's response to the provisional findings, 7 October 2022, page 6.

242 Appendix C, Documents 1-5 and 7.

243 Appendix C, Document 3.

244 Appendix C, Document 4.

245 Appendix C, Document 1.

246 Appendix C, Documents 1-2 and 7.

247 Appendix C, Documents 1-2.
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6.54

6.55

6.56

6.57

acknowledge that NECSWS also considers SSS’s competitive threat to have
weaknesses, in particular that SSS’s current [<].

Closeness with others

NECSWS frequently mentions the ICCS competitor set as being Motorola,
Frequentis and Saab in addition to the Parties. Systel is not mentioned in any of
NECSWS'’s documents and no other ICCS providers are acknowledged.?4®

Motorola

NECSWS'’s views

NECSWS submitted that it views Motorola [$<].24°

Our assessment

NECSWS appears to regard Motorola as a strong competitor in the ICCS market
with Motorola frequently appearing in all of NECSWS’s competitive assessments
that we have reviewed.?® This includes [<].25" NECSWS recognises Motorola for:

(@) [x<];2%2
(b) [];?*3 and
(c) [x].2

Our view is that NECSWS’s documents show that NECSWS considers that
Motorola is a strong competitive threat given the frequency that Motorola appears
in NECSWS'’s documents and the level and degree of analysis of Motorola’s
offering. NECSWS’s documents particularly recognise Motorola’s [<].

248 Only one document, Document 3 discusses [é<]. However, we understand that [$<] has no intention of entering the
ICCS market in the UK in the next few years (Response to the CMA questionnaire from a third party, question 1(c).

249 Appendix C, Documents 2-3.

280 Appendix C, Documents 1-3 and 5.

251 Appendix C, Document 3.

252 Appendix C, Document 2.

253 Appendix C, Document 1.

254 Appendix C, Documents 1-2.
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6.58

6.59

6.60

6.61

6.62

6.63

Frequentis

NECSWS'’s views

NECSWS submitted that Frequentis is recognised as a [<]. Frequentis’ significant
market presence is noted and [$<].255 NECSWS further submitted [$<],256
referencing an internal document which states this view.2%”

NECSWS submitted that even assuming Frequentis was expected to bid less
often than other competitors, it would be unaware of which bids Frequentis will
participate in, meaning that it will still act as a competitive threat across all bids.2%®

Our assessment

Frequentis is often mentioned in NECSWS'’s documents.?%® Frequentis is
recognised for:

(@) [<1;7%°

(b) [e<T,%%7 [5<],2%% [5<];%%% and

(c) [].2%

One document also highlights the need for NECSWS [6<].265
Notwithstanding that Frequentis has had [¢<], NECSWS also notes that:
(a) [¥<],%° and

(b) [].2

Our view is that NECSWS’s documents mention Frequentis often but less
consistently than SSS or Motorola. Where Frequentis is mentioned, it is
recognised as a key competitor [<]. However, in relation to a specific tender
requirement, NECSWS also states that Frequentis [¢<]. We therefore consider that
while Frequentis exerts a competitive constraint on NECSWS, this constraint is

255 NECSWS's response to the Internal Documents WP, 4 August 2022, paragraph 1.2.2(b).
25 NECSWS's response to the Internal Documents WP, 4 August 2022, ICCS slide 10.

257 Appendix C, Document 10.

258 NECSWS's response to the provisional findings, 7 October 2022, page 6.

259 Appendix C, Documents 1 and 4-5.

260 Appendix C, Document 1.

261 Appendix C, Document 1.

262 Appendix C, Document 5. We also recognise that NECSWS states in Document 8 that today Frequentis [6<].
However, this is solely based on market shares.

263 Appendix C, Document 2.

264 Appendix C, Document 4.

265 Appendix C, Document 9.

266 Appendix C, Document 1.

267 Appendix C, Document 1.
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6.64

6.65

6.66

6.67

likely to have limitations due to NECSWS’s view of the [¢<]. With regards to
NECSWS’s submission that being unaware which bids Frequentis would
participate in means that Frequentis acts as a competitive threat across all bids,
we recognise there will be some uncertainty around the precise likelihood of
Frequentis bidding. However, as set out in paragraphs 6.147 and 6.221 the
Parties’ expectation of whether Frequentis will bid for any given tender is likely to
be impacted by Frequentis’ past bidding behaviour. Further, we expect that
NECSWS would in some cases be able to form stronger judgements as to the
likelihood of a bid from Frequentis based on the type of the contract, including
situations where it is anticipated Frequentis is unlikely to bid.

Saab

NECSWS'’s views

NECSWS submitted that Saab is recognised as [¢<].268 NECSWS further
submitted that Saab [<]. [¢<]; since its entry into the police segment in 2016 it has
won contracts to supply ICCS to [¢<]. NECSWS understands from informal market
feedback that Saab has likely been designated as preferred bidder in [<]
procurement of ICCS and CAD to replace SSS as incumbent supplier.25°

Our assessment
Saab is often mentioned in NECSWS’s documents.?’? Saab is recognised for:
(@ [=<];2"
(b) [<]?"? and
(c) [¥].27
NECSWS’s documents also note that:
(a) [¥<];%"*and
(b) [].27°

We therefore consider that Saab exerts a competitive constraint on NECSWS and
is referenced in NECSWS’s competitive analyses and benchmarking. However,

268 NECSWS's response to the Internal Documents WP, 4 August 2022, paragraph 1.2.2(b).
269 NECSWS's response to the Internal Documents WP, 4 August 2022, ICCS slide 10.

270 Appendix C, Documents 1-3 and 5.

21 Appendix C, Document 9.

272 Appendix C, Document 2.

273 Appendix C, Document 3.

274 Appendix C, Document 1.

275 Appendix C, Document 1.
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Saab has a particular strength in combined CAD and ICCS procurements given its
unified offering and this makes Saab a more limited constraint given [¢<].
Furthermore, [<].

Conclusion — NECSWS'’s documents

6.68  Our conclusion, based on NECSWS'’s internal documents, is that the market for
ICCS is concentrated with five suppliers (with Systel not being mentioned) and that
SSS is a key competitor in this market. NECSWS’s documents refer to SSS’s [<].
However, NECSWS also regularly refers to and closely monitors SSS, with SSS
being included in [¢<] NECSWS competitor analyses we have reviewed. These
documents include referring to SSS as:

(@) a[x]player;
(b) a competitor that will be [<] for particular opportunities; and
(c) a competitor who [<].

6.69 NECSWS also frequently refers to three other competitors, namely Motorola,
Frequentis and Saab:

(a) Motorola, alongside SSS, is mentioned in [<] NECSWS’s competitor
analyses and is often depicted as a strong competitive threat. Motorola is
also referred to as having [<].

(b) Frequentis is frequently mentioned in NECSWS’s documents but appears to
be considered by NECSWS as a weaker constraint than SSS or Motorola.
Frequentis is generally recognised in the internal documents as having a
good product and good track record in the UK. However, Frequentis is also
recognised in the internal documents as [<].

(c) Saab is also frequently mentioned in NECSWS’s documents. Saab is
recognised as having [<]. However, while Saab is recognised for its
participation and success in tenders [¢<] suggesting that Saab will provide a
more limited constraint than other competitors overall. Saab is also noted to
have [<].
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SSS’s documents

6.70

6.71

6.72

6.73

Closeness between the Parties
NECSWS

SSS’s views

SSS mentions NECSWS consistently in its internal documents.?’® SSS refers to
NECSWS's ICCS product as the ‘[<] in a document from 2022.277 SSS’s
documents also recognise NECSWS for:

(@) [
(b) [<];27®
(c) [<];?®° and
(d) [<].2

However, SSS’s documents also recognise that NECSWS has [¢<] and has had
some issues regarding [$<].282 One document also ranks NECSWS’s ICCS
product as [¢<] and overall it is seen as an [<] to both Motorola’s and SSS’s.

Our assessment

We consider that SSS’s documents identify NECSWS to be a competitive threat,
given the consistency with which NECSWS appears in its documents and the level
and degree of analysis of NECSWS’s offering. In particular, SSS recognises a
number of strengths of the NECSWS offering, covering its [¢<]. SSS also
recognises some weaknesses of NECSWS'’s offering including [¢<].

Closeness with others

SSS frequently mentions the ICCS competitor set as being Motorola, Frequentis
and Saab in addition to the Parties. Systel is typically absent from competitor
analyses,?3 while SSS’s other four competitors often appear together when
comparisons are made.

276 Appendix C, Documents 12, 14, 17, 18, 20, 21, 23, 28.

277 Appendix C, Document 12.

278 Appendix C, Document 17.

279 Appendix C, Document 20.

280 Appendix C, Document 20.

281 Appendix C, Document 21.

282 Appendix C, Document 21.

283 Systel is included in a couple of slides in Document 20 in Appendix C.
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6.74

6.75

6.76

6.77

6.78

Motorola

SSS’s views

SSS views Motorola as exerting a [¢<] on SSS. SSS submitted that Motorola’s [¢<]
since 2020/2021.284

Our assessment

Motorola is regularly mentioned in SSS’s competitive analyses.?8® A qualification
review suggests that SSS viewed its own ICCS product and Motorola’s as having
a [5<]. However we note that SSS [$<].28 In particular, there is evidence of SSS
identifying an increase in Motorola’s competitive strength in recent years and
Motorola being recognised as [$<].28” Motorola is particularly recognised for its
[¢<]. However, SSS also perceives Motorola as being [$<]solution.288

We consider that SSS’s documents identify Motorola as a strong competitive
threat given the frequency that Motorola appears in SSS’s documents and the
level and degree of analysis of Motorola’s offering. SSS’s documents particularly
recognise Motorola’s [¢<] and that it has been [<].

Frequentis

SSS’s views

In the context of responding to our Internal Documents working paper, SSS
submitted that it believes Frequentis to be a [¢<] competitor.28°

Our assessment

Frequentis is regularly mentioned in SSS’s competitive analyses.??° Our view is
that SSS’s assessment of Frequentis appears to have evolved over the years.
Two documents, including one from 2018, emphasise Frequentis’ competitive [¢<],
describing it as the ‘[¢<] in the ICCS market.?®! Frequentis is also recognised as
having a strong reputation and a ‘[¢<]’ solution.?°?

284 3SS's response to the Internal Documents WP, 4 August 2022, paragraph 3.3.6.

285 Appendix C, Documents 14, 16, 17, 18, 19, 20, 23, 24.

286 Appendix C, Document 17.

287 Appendix C, Document 23 Motorola is acknowledged as SSS'’s [¢<], whereas Motorola is described as an [<] and
SSS [<] in an older 2018 document (Document 22).

288 Appendix C, Documents 17—18.

289 3SS's response to the Internal Documents WP, 4 August 2022, paragraph 3.4.

290 Appendix C, Documents 12—14, 17-18, 20-23.

291 Appendix C, Documents 20, 22.

292 Appendix C, Documents 20-21.
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6.79

6.80

6.81

6.82

However more recent SSS documents note that:

(@) Frequentis’ solution is a [6<].2%

(b) Frequentis is [6<];2%* and

(c) In arecent 2022 email, [$<].2%

(d) Frequentis’ ICCS is recognised as being [6<].2%

Our view is that SSS’s documents consider that Frequentis is a competitive threat
given the consistency with which Frequentis appears in SSS’s documents and the
level and degree of analysis of Frequentis’s offering. However, while Frequentis is
sometimes labelled as a [<], SSS’s documents also highlight several weaknesses
of Frequentis including that it is [<] other systems, that it has [¢<] large contracts
that it has won and that for some opportunities it has a weaker offering than
SSS's.

Saab

SSS’s views

SSS submitted that it considers Saab to be a [¢<] competitor than the CMA deems
it to be.?®” To evidence this assessment, SSS referred to recent internal
documents which described Saab as a legitimate competitor for ICCS
opportunities.

Our assessment
Saab is often mentioned in SSS’s competitive analyses.?®® Saab is seen as:
(@) [¥<] butits [¢<] are thought to be [6<];2%°
(b) having [¥<] than SSS on a particular opportunity; 3

(c) an [¥] threat with a [<] but with [¢<];%%" and

293 Appendix C, Document 23.

2% Appendix C, Documents 12, 17.

295 Appendix C, Document 13.

2% Appendix C, Documents 20-21.

297 3SS's response to the Internal Documents WP, 4 August 2022, paragraph 3.3.10.
298 Appendix C, Documents 13—-15, 17-18, 23, 25.

299 Appendix C, Document 23.

300 Appendix C, Document 13.

301 Appendix C, Document 20.
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6.83

6.84

6.85

6.86

6.87

(d) [#<].5%

Our view is that SSS’s documents consider that Saab is a competitive threat.
However, Saab appears less consistently and with less analysis and detailed
commentary than other competitors, suggesting that it is a less closely monitored
competitor.

Systel

SSS’s views

SSS submitted that Systel is included in a number of SSS’s internal documents,
ranging from 2020 to 2022, showing that Systel has been a consistent subject of
SSS’s competitive analysis and that they will remain so going forward.303

Our assessment

Systel is only mentioned in a few of SSS’s internal documents.3%* References to
Systel are typically for specific tenders that require CAD and with little further detail
rather than in competitor analyses. In the documents where Systel is mentioned it
is described as a ‘[¢<] and appraised as a [¢<]. One document from 2022 notes
that Systel [$<].3% This implies that SSS views it as a weaker constraint for ICCS
than its other competitors.

We do not consider that the documents that SSS have highlighted demonstrate
that Systel is a consistent subject of SSS’s competitive analysis in the ICCS
market as set out in paragraphs 108 to 114 in Appendix C.3%

Other ICCS competitors

SSS’s views

SSS also referred to the inclusion in its competitor watchlist of [¢<] or other
technology vendors of enterprise ‘commercial off the shelf’ products, such as
Salesforce and Amazon Web Services.37

302 Appendix C, Documents 17—18. In SSS’s response to the Internal Documents WP, SSS clarified that Saab now has
stand-alone ICCS capabilities.

303 SSS's response to the Internal Documents WP, 4 August 2022, paragraph 3.3.2.

304 Appendix C, Documents 12, 16, 20.

305 Appendix C, Document 12.

306 Appendix C, Documents 29-30.

307 3SS’s response to the Internal Documents WP, 4 August 2022, paragraph 3.7.
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6.88

Our assessment

SSS’s internal documents did not suggest there are additional competitors in the
ICCS market. While two other suppliers were mentioned, we do not consider these
suppliers to be ICCS competitors. In particular:

(@) Content Guru is only mentioned in one document.3%® We understand that
Content Guru does not offer an ICCS product and has no plans to offer an
ICCS product;3%° and

(b) Sopra Steria is occasionally mentioned but it is recognised that Sopra Steria
does not offer an ICCS product.3"°

Conclusion — SSS’s documents

6.89

6.90

6.91

Our conclusion on the evidence presented in SSS’s internal documents is that
they suggest the market for ICCS is concentrated with six suppliers and that
NECSWS is a key competitor in this market. SSS regularly refers to, and closely
monitors NECSWS.

SSS also frequently refers to three other competitors, namely Motorola, Frequentis
and Saab:

(@) Motorola appears to be viewed as [¢<] with evidence of an increase in
Motorola’s [¢<] in recent years and a recognition of its [¢<].

(b) Frequentis appears to be viewed as a [<] with a [¢<]. However, SSS’s
documents view it as having several [<] including [<].

(c) Saab is also regularly mentioned but not as a prominently as SSS, Motorola
and Frequentis.

Systel is mentioned notably less frequently than the other competitors and
appears to be a weaker constraint.

Recent opportunities

6.92

Evidence of customer diversion between merger parties and past competitive
interactions, such as merger parties’ offers in tenders, is relevant to the
assessment of closeness of competition.3"

308 Appendix C, Document 18.

309 Response to the CMA questionnaire from a third party, August 2022.
310 Appendix C, Document 18.

311 CMA129, paragraph 4.13.
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6.93

We have analysed customer data on opportunities (tenders, direct awards and
extensions) since 2017 in the ICCS market. These opportunities allow suppliers to
retain their customers or win customers from their competitors. Consideration of a
supplier’s frequency of participation and success rates in opportunities allows us to
assess the current competitive constraints being provided by different suppliers.

Parties’ views

6.94

6.95

6.96

6.97

6.98

The Parties submitted their own estimates of recent opportunities (the Parties’
Opportunities Data) covering their understanding of the type of opportunity,
which suppliers bid, and which supplier was successful.3'2

The Parties submitted that an analysis of opportunities is inherently backward
looking and that earlier opportunities will be less informative as to the level of
competitive interaction (or lack thereof) between the Parties today and the choice
of credible suppliers customers would choose from today.3'3 In particular,
opportunities going back to 2017 will understate the competitive constraint of more
recent competitors, such as Motorola in the case of ICCS, and masks the [$<].3'4 It
is therefore important to give greater weight to opportunities awarded more
recently.

Whilst in the Parties’ view caution needs to be applied in interpreting the results,
the Parties consider an analysis of opportunities to be more informative and carry
more evidential weight than market share analysis.3'

The Parties stated that other competitors (in addition to Motorola) such as
Frequentis, Saab and Systel, have been awarded large contracts over this period
including, the high value tender by the Department of Health for the supply of
ICCS, a 2018 tender for the supply of ICCS at Police Scotland and a 2019 tender
for the supply of CAD and ICCS which were awarded to Frequentis.3'® Saab won
Police Cumbria where SSS was the incumbent and Police Nottinghamshire where
NECSWS was incumbent (both in 2018). Systel also won a large tender to supply
[¢<]in 2018 as well as [¢<] in 2019.3"7 SSS also noted that for the [¢<] tender
(1<), [5<].318

The Parties submitted that, in relation to the direct awards which SSS has
received, these all relate to support and maintenance contracts (generally for two
to three years) and are not awards for new solutions. Often customers that make

312 Parties’ response to the CMA'’s phase 1 s109(5), 24 March 2022, Annex 3.1 and Parties’ Note on analysis of bidding
data, 21 March 2022.

313 Parties’ response to the Opportunity Analysis WP, 4 August 2022, paragraph 2.

314 Parties’ response to the Opportunity Analysis WP, 4 August 2022, paragraph 2.

315 Parties’ response to the Opportunity Analysis WP, 4 August 2022, paragraph 3.

316 Parties’ response to the Opportunity Analysis WP, 4 August 2022, paragraph 16(a).

317 Parties’ response to the Opportunity Analysis WP, 4 August 2022, paragraph 20.

318 SSS, main party hearing transcript, page 7, lines 1-5.
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direct awards to extend service and maintenance do so in order to enable them to
undertake or complete their procurement process. Whilst SSS has [¢<] won
contracts from its existing customer base which represents a degree of
incumbency advantage, it is unclear how the Merger would affect this. More
generally, SSS’s success in more recent tenders has been particularly limited
when compared to other competitors such as Motorola and significant contracts
won by Frequentis and Systel.3"°

6.99 SSS submitted that the opportunities data showed that the Parties have competed
more frequently, as frequently, or only slightly less frequently against other
suppliers as they have against each other.32° Furthermore, the opportunities data
shows that competitors are bidding for more or as many opportunities as the
Parties. 3"

6.100 SSS stated that each of the three tenders that it has won had exceptional
circumstances.??? In particular:

(@) The 2017 [¥<] tender was for [$<];323
(b) The 2021 [<] tender was [$],3%4 [<];3%° and

(c) The 2018 [<] tender was conducted under its Technology Services
framework and was ‘[$<]’.326

6.101 SSS submitted that the opportunities analysis shows that typically, only a small
number of competitors ([¢<]) submit a bid for a given ICCS opportunity and so it
can be expected that, going forward, on any one opportunity there will remain
sufficient competition from the other ICCS suppliers.3%”

6.102 NECSWS submitted that it is not clear how opportunities have been classified as
tenders, direct awards and extensions in the CMA’s analysis.3?8

6.103 NECSWS further submitted that the opportunities data is contrary to the CMA’s
provisional finding that the Parties are key drivers of competition in the market and
that the CMA itself recognises that the Parties have only directly competed with
each other a few times.32°

319 Parties’ response to the Opportunity Analysis WP, 4 August 2022, paragraph 39.

320 SSS’s response to the provisional findings (annex), 7 October 2022, paragraph 10.14.3.
321 3SS’s response to the provisional findings (annex), 7 October 2022, paragraph 10.19.
322 3SS's response to the provisional findings (annex), 7 October 2022, paragraph 10.2.
323 SSS, main party hearing transcript, page 73, lines 1-10.

324 388, main party hearing transcript, page 66, lines 3—4.

325 SSS, main party hearing transcript, page 66, lines 3-6 and page 80, lines 7-11.

326 SSS, main party hearing transcript, page 65, lines 3-24.

327 3SS’s response to the provisional findings (annex), 7 October 2022, paragraph 9.4.2.
328 NECSWS's response to the provisional findings, 7 October 2022, page 7.

329 NECSWS's response to the provisional findings (annex), 7 October 2022, page 4.
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Our assessment

6.104

6.105

6.106

6.107

6.108

Our analysis of opportunities is based on information received from customers,
competitors and the Parties. We asked customers to identify opportunities
(tenders, direct awards and extensions) that they had awarded since 2017. We
asked them to provide the identities of the winning supplier and other suppliers
that were involved (those that bid, were involved or invited to the process)
alongside other details (eg contract length).

Some direct awards included a market test and these opportunities were not
always referred to consistently by the appointed supplier and the customer. In
some cases, the appointed supplier referred to the opportunity as a tender while
the customer referred to it as a direct award. In these instances, we have used the
customer’s classification of the opportunity on the basis that customers have the
most accurate information on the nature of the opportunity and the suppliers
involved. Where we have not received relevant information from customers, we
have supplemented our analysis with information from the Parties’ opportunities
data and from competitors’ submissions as to which opportunities they were
involved in.

We have found that since 2017 there have been relatively few opportunities
awarded by ICCS customers. In particular, there have been [<] tenders, [<]
direct awards and [¢<] extensions (see Table 6-3). Contracts awarded, via both
tenders and direct awards, are typically long (c. five years on average plus the
possibility of an extension which is used in around 50-75% of contracts).

During this period, typically, only a small number of competitors ([¢<]) submitted a
bid for each given opportunity. We note that in paragraph 6.101, SSS has
submitted that this means for any given opportunity post-Merger there will remain
sufficient competition from the other ICCS suppliers. We consider that where only
a small number of competitors bid for an opportunity, this indicates that there are
few competitors to begin with and therefore suggests that the loss of one
competitor may be significant.

As set out in chapter 5 (Nature of Competition), tenders provide the strongest
evidence of direct competition. However, there is evidence that some direct
awards also involve market testing which can be formal or informal and that
customers may also negotiate with their incumbent supplier for improved terms at
the point of extension. More generally, the presence of alternative suppliers
provides customers with outside options to which they could switch in the event
that they are unhappy with the offering of their current provider. The strength and
attractiveness of these outside options will influence the incentive for an existing
supplier to maintain and improve its offering to a customer, particularly where the
contract is approaching a break point. Therefore, the Merger could lessen
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6.109

competition in the ICCS market if it results in customers having fewer outside
options.

Closeness between the Parties

NECSWS and SSS have been active in the market since 2017 and have both won
tenders, direct awards and extensions. Table 6-3 sets out the total number of
ICCS opportunities since 2017 and the number of tenders that the Parties have
participated in, the number of tenders the Parties bid for, as well as the number of
opportunities won by each of the Parties. We have focused on opportunities where
the Parties bid but we have also assessed opportunities that the Parties were
involved in.

Table 6-3: Parties’ participation in ICCS opportunities since 2017

Market wide total NECSWS SSS

Tenders [<] - -
Party involved in - [<] [<]
Both Parties involved in - [<] [<]
Party bid in - [<] []
Both Parties bid in - [5<] [<]
Won - [<] [<]
Direct awards won [<1] [X] [¥<]
Extensions won [x] [X] [¥<]

Source: CMA analysis of Parties, customer and competitor data.
Note: ‘Involved’ in means that the Party was at least invited to the opportunity (and may have engaged in informal negotiations, pre-
qualification and/or submitted a bid).

6.110

6.111

6.112

NECSWS and SSS have performed strongly and won the majority of direct awards
and extensions available. NECSWS has won [<]/[¢<] direct awards ([¢<]) and
[<]/[¥<] extensions ([¢<]). SSS has won [<]/[<] direct awards ([¢<]) and
[¢<]/[5<] extensions ([<]). Notably, [<] of the direct awards, and [<] of the
extensions that SSS has been awarded have a [é<] contract period with over half
of these having been awarded since 2020.

We consider that in the ICCS market the Parties’ success in winning direct awards
and extensions, shows that their offerings are viable options for some customers
and that the recency and length of some of these wins, provides an indicator of
future competitive strength. In particular, the willingness of customers to enter into
contracts of up to [<] years indicates that customers are satisfied with the ICCS
product being offered by SSS. We consider that it also demonstrates that these
opportunities, in some instances at least, are not purely being used by customers
to extend service and maintenance for a short period of time to enable them to
undertake or complete their procurement process as put forward by the Parties in
paragraph 6.98.

The Parties have been frequent bidders in tenders, although they have had lower
success rates than other suppliers and have won more opportunities in the form of
direct awards and extensions. As regards bidding frequency, the Parties are two
(of three) of the most frequent bidders. SSS in particular submitted a bid in [<]
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6.114

6.115

6.116

([e<]/[¢<]) tenders. As regards bidding success, NECSWS has won [¢<] out of the
[¢<] tenders that it bid for with [é<] of these dating back to 2017. SSS has only
won [<] of [¢<] tenders that it bid for with [¢<] of these wins occurring in 2018 and
one in 2021. SSS has put forward that each of these tenders (as set out in
paragraph 6.100) had a unique set of circumstances. We consider that customers
will often have different requirements, and it is therefore difficult to distinguish what
is classified as ‘unique circumstances’. Notwithstanding this, the fact that SSS has
won a [¢<] of the tenders that it has bid for demonstrates that SSS’s offering is a
viable option for those customers. We therefore consider that SSS’s presence in
the market means it will continue at least in some circumstances to exert a
competitive constraint.

Notwithstanding the Parties’ lower success rates in tenders compared to direct
awards and extensions, NECSWS and SSS have both been involved in the same
opportunity [¢<]. At least one of the Parties submitted an bid [6<].330 [¢<]. This
demonstrates that the Parties are competitive constraints on each other.

[¢<] ([¢<]). Additionally, as stated in paragraph 6.110, SSS has also won [<]
direct awards and [¢<] extensions over the same period. Therefore, while SSS has
lost some customers, it has also retained a significant number of customers, often
with contracts of between [<].

Looking forward, a number of SSS contracts are set to end [¢<] and so we have
also considered the extent to which SSS'’s historical record in retaining and
winning customers is likely to be informative of its ability to retain these customers,
given changing customer needs — see the Market developments section below.

Closeness with others

In addition to the Parties, four other ICCS competitors have been active in the
market since 2017 and between them have won tenders, direct awards and
extensions. Table 6-4 sets out the total number of ICCS opportunities since 2017
and the number of tenders that each of the Parties’ competitors have participated
in, as well as the number of opportunities won by each of the Parties’ competitors.

330 The low number of bids in tenders is due to NECSWS having [¢<] bid for [¢<] tenders since 2017.
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Table 6-4: Parties’ competitors’ participation in ICCS opportunities since 2017

Market wide total Motorola Frequentis Saab Systel
Tenders [X] [X1] [X1] [X1] [X1]
Party involved in [<] [<] [<] [<] [<]
Party bid in [<] [<] [<] [<] [<]
Bid in with NECSWS [<] [<] [<] [<] [<]
Bid in with SSS [<] [<] [<] [<] [<]
Won [5<] [<] [<] [<] [<]
Direct awards won [] [&] [&] [&] [&]
Extensions won [X] [X] [X] [X] [X]

Source: CMA analysis of Parties, customer and competitor data.
Note: ‘Involved’ in means that the Party was at least invited to the opportunity (and may have engaged in informal negotiations, pre-
qualification and/or submitted a bid).

6.117

6.118

6.119

6.120

SSS submitted in paragraph 6.99 that the opportunities data shows that
competitors are bidding for more or as many opportunities as the Parties.
However, competitors of the Parties have bid for tenders less frequently, or with
the same frequency than the Parties — with Motorola being the exception.
Competitors of the Parties have generally had a high success rate in tenders that
they have participated in since 2017. In particular:

(a) Motorola has won [<];

(b) Saab has won [];

(c) Frequentis has won [<]; and
(d) Systel has won [<].

SSS submitted in paragraph 6.99 that the Parties have competed more frequently,
as frequently, or only slightly less frequently against other suppliers as they have
against each other. However, we note that NECSWS in particular has bid against
SSS [<] times, Motorola [<], Frequentis [¢<] and [¢<] against Saab and Systel.
This indicates that SSS is exerting more direct competitive pressure on NECSWS
than any other competitor albeit this is only slightly more than Motorola.

Motorola and Saab appear to have become stronger competitors in recent years
following their wins in 2021 and 2022. However, neither Frequentis nor Systel
have [¢<]. In relation to direct competition with the Parties:

(@) NECSWS lost [¢<] to Motorola and [<] to Frequentis; and

(b) SSS lost [<] to Saab, [¢<] to NECSWS, [<] to Frequentis, [¢<] to Systel and
[¢<] to Motorola.

The above analysis demonstrates the level of direct competitive pressure that the
Parties face from competitors when bidding head-to-head in tenders. Notably,
Motorola exerts a high level of direct competitive pressure on the Parties given
how [¢<]. However, Frequentis and Systel in particular have exerted a lower level
of direct competitive pressure in recent years. Notwithstanding this, there is likely
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to be some uncertainty around which opportunities any given competitor will bid for
as the Parties will not have full sight of which of their competitors will bid for any
given opportunity. This is particularly true for Frequentis as it [¢<] which may lower
the expectation that it will participate in any given tender. Motorola [¢<] and
therefore there may be an expectation that it will bid even if it does not. Systel only
serves fire and rescue customers currently and therefore the Parties will expect
that it will not bid for police customers, while the Parties will expect that Saab is
likely to only bid for opportunities that require integrated solutions. This means that
Motorola in particular, and to some extent also the other competitors, may impose
some constraint on the Parties even for opportunities which they do not ultimately
bid for.

The Parties’ competitors have won only [¢<] and [¢<] extensions since 2017.
Motorola and Saab’s [¢<] is likely to be explained by the fact that they only entered
the ICCS market in 2015/2016. Many direct awards are awarded via frameworks
which last several years which may mean that Motorola and Saab would not have
been available on some frameworks. Similarly, for extensions, any contracts that
they have won are likely to be still in their initial terms. However, Frequentis has
been in the market for notably longer [<].

Conclusion

6.122

6.123

6.124

6.125

6.126

6.127

Our conclusion is that the opportunities analysis demonstrates that the Parties are
important competitive constraints on each other.

When considering bids in tenders, the Parties regularly bid in a market where the
average number of bids for each tender is very low. The Parties are two of the
(three) most frequent competitors to bid in tenders. SSS is the competitor which
bids [<] in tenders. SSS competed directly with NECSWS in [<] and lost to
NECSWS in [¢<] where both bid.

As regards broader involvement in tenders, NECSWS and SSS have both been
involved in [<].

Overall, whilst the Parties have bid and been involved in a large number of tenders
they have only won a few tenders ([¢<]) but this includes tenders won in the last
two years indicating their offerings have been considered viable by customers
recently.

However, the Parties have won a large number of direct awards and extensions
since 2017, sometimes explicitly in competition with one another and other
suppliers. The Parties [¢<] and SSS [<].

Notably, [<] of SSS’s direct awards, and [¢<] of SSS’s extensions awarded had a
[¢<] year contract period with over half of these being awarded since 2020. The
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willingness of customers to enter into contracts of up to [¢<] years indicates that
those customers are satisfied with the ICCS product being offered by SSS, and
are likely to have considered outside alternatives (whether formally or informally)
when deciding to extend/award a direct award to SSS. We also consider that the
length of these contracts demonstrates that in some instances at least they are not
purely being used to extend service and maintenance for a short period of time to
enable them to undertake or complete their procurement process.

Motorola provides a strong constraint, particularly in recent years and has [¢<] in
and won tenders. Frequentis and Saab also provide a constraint and have been
successful in the tenders that they have participated in. However, Frequentis and
Saab have only participated in a [¢<] of tenders and the evidence suggests that
the Parties’ expectations of their participation in future would be similar. Systel is a
weaker constraint having participated in [¢<]. Even though it was successful when
it has bid, it has focused on fire and rescue opportunities meaning that its
constraint is narrowly focused and likely identifiable by the Parties.

Customers’ views

6.129

6.130

When assessing closeness of competition between merger parties, the CMA often
gathers the views of customers.33'

We have analysed responses to our customer questionnaire to understand
customers’ views of suitable alternative ICCS suppliers.

Parties’ views

6.131

6.132

6.133

The Parties submitted that the evidence set out below in paragraphs 6.134 to
6.138 shows that ICCS customers consider there to be four other large UK-based
suppliers of ICCS and confirms the Parties’ position that there are a number of
credible alternatives to both NECSWS and SSS in the supply of ICCS solutions.332

The Parties also stated that while NECSWS and SSS received a few more
mentions than other competitors, this is to be expected in light of their existing
contracts. In particular, their number of mentions will be overstated due to historic
success and current wins; as such, this data will not be representative of the
prevailing competitive conditions.333

As set out in more detail in Appendix D (Appendix D — Customer
questionnaires), the Parties submitted that the vast majority of customers
providing feedback to the CMA did not identify a concern with the Merger and that

331 CMA129, paragraph 4.13.
332 Parties’ response to the Customer Evidence WP, 4 August 2022, paragraph 18.
333 Parties’ response to the Customer Evidence WP, 4 August 2022, paragraph 18.
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our approach to customer views on the Merger does not reasonably consider the
potential reasons why there was limited engagement.

Our assessment

6.134

6.135

Evidence from the Parties’ customers supports the view that there are six
providers of ICCS namely: NECSWS, SSS, Motorola, Frequentis, Saab and
Systel.

We asked customers to list all of the ICCS providers that they believe could meet
their software requirements, ranking the suitability of their offering from one to five
(where five is most suitable). Table 6-5 sets out the number of mentions for each
competitor who received more than four mentions.

Table 6-5:Number of mentions of ICCS competitors

Number of mentions
SSS 20
NECSWS 18
Motorola 17
Frequentis 16
Saab 12
Systel 9

Source: 22 customer responses to our phase 1 questionnaire.

Question: Please list all of the ICCS providers that you believe could meet your software requirements in the following table, ranking the
suitability of their offering from 1 to 5 (where 5 is most suitable).

Note: Eight other suppliers were mentioned but are not shown here, because we either understand that they do not have an ICCS
product, for example, where they are prime contractors for a wider set of services. Sopra/Steria was mentioned 4 times, Hexagon was
mentioned 3 times and all other providers were mentioned 2 or fewer times.

6.136

6.137

While the Parties were the most mentioned competitors, Motorola, Frequentis and
Saab also received a notable number of mentions, with Systel being mentioned
slightly less.

We also asked ICCS customers, what impact, if any, would the acquisition of SSS
by NECSWS have on them as an ICCS customer and to provide a supporting
explanation. Our analysis is set out in Appendix D. While some customers raised
concerns, the vast majority of customers responded with a ‘neutral’ or ‘don’t know’
response, and very few customers provided explanations (relating to competition
concerns or lack thereof) for their answers.3** We consider that there are a variety
of potential reasons for limited customer engagement. For example, some
customers have responded that they are currently unaffected by the Merger in the
short-term (because their supplier is not one of the Parties) and they may not have
given consideration to the longer-term potential impacts of the Merger on
competition. Some customers also stated that their view was conditional on the
Merged Entity’s plans for its products. We also note that this question requires
customers to provide their view on the conduct of the Merged Entity and how this

334 35/39 customers ticked that they either did not know what the impact the acquisition will have or thought it would have
a neutral impact. See Appendix D for more detail.
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would affect them as customers, as opposed to questions which relate directly to
their own current requirements (see Table 6-5).

6.138 While we have taken this evidence into account, given there are a variety of
different potential reasons for the limited engagement and/or limited consideration
of competition concerns from customers, we have placed a limited amount of
weight on the responses to this question.

Conclusion

6.139 Our conclusion is that the customer evidence provides further support for the
finding that there are six suppliers of ICCS products in the UK: NECSWS, SSS,
Frequentis, Motorola, Saab and Systel. The customer evidence supports a finding
that the Parties are two of the main competitors having been the most mentioned
customers. However, Motorola, Frequentis and Saab were also mentioned a
notable number of times, albeit slightly less frequently, as having a proven product
that could meet the customer’s software requirements. We note that very few
customers have raised concerns about the impact of the acquisition on them,
however for the reasons set out above whilst we take this into account we do not
place full weight on this evidence.

Competitors’ views

6.140 When assessing closeness of competition between merger parties, the CMA often
gathers the views of competitors.33%

Parties’ views

6.141 SSS submitted that its already [¢<] in ICCS is being recognised by other suppliers.
In particular:336

(@) [<];

(b) Frequentis ranked SSS as a middling competitor and highlighted its lack of
development as a weakness; and

(c) NECSWS internal documents describe SSS’s ICCS product as a ‘[¢<]" and
‘considers SSS’s competitive threat to have weaknesses, in particular that SSS’s
current solution [<].

335 CMA129, paragraph 4.13.
336 SSS's response to the provisional findings (annex), 7 October 2022, paragraph 10.11.
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Our assessment

6.142 Evidence from the Parties’ competitors supports the view that there are six
providers of ICCS with the Parties being two of the main competitors. In particular:

(@)

[<] views [<], [<], [<] and [¢<] as its principal competitors for any future
bids.3%7 [&<] ranked [¢<] and [$<] as its strongest competitors (scoring 5/5)
recognising [¢<] strength as being that it is a dominant platform offering in
police and fire and rescue sectors but its legacy ICCS capability as being a
weakness. It ranked [¢<] as a three noting it had a strong ICCS capability but
no platform offering and [¢<] as a one noting it was a strong platform but its
offering focused on CAD and its ICCS offering is weak with no hosting
capability.33 [$<] also noted that [¢<] was the only recent vendor who has
broken into the ICCS market ([¢<]) and thought this was likely due to its price
offering.3%°

Saab noted that from an ICCS-only perspective, its competitors have
traditionally been NECSWS, SSS and Frequentis. [6<].340

Frequentis told us that NECSWS, SSS, Frequentis, Systel and Motorola were
the main suppliers of ICCS products but the majority of customers would be
between Frequentis, NECSWS and SSS.3*' Frequentis ranked NECSWS as
a 4/5 noting its strengths being that it is strong in the police market and its
price but its perception is its weakness being its product is older. It ranked
SSS as a 3/5 noting its strengths being it has major market share across fire
and rescue and police with ICCS and CAD and its price but it perceives its
lack of development in certain products as a weakness. It ranked Motorola as
a 2/5 noting it has a strong service management offering, ESN and cloud
referenced as strengths but Frequentis’s perception is Motorola’s product is
not as feature rich as some of the providers. It ranked Saab as a 2/5 noting
that its ICCS product is only normally offered as part of a complete CAD
solution and that it currently does not offer a full web based solution.3+2

6.143 We acknowledge SSS’s submission in paragraph 6.141 that competitors have
recognised some weaknesses of SSS’s ICCS product. However, this evidence
shows that the identification of weaknesses in a product alone does not
necessarily undermine the competitive constraint that a competitor provides. For
example:

337 Note of a call with a third party, June 2022, paragraph 14.

338 Response to the CMA questionnaire from a third party, March 2022, question 5.
339 Note of a call with a third party, June 2022, paragraph 6.

340 Note of a call with a third party, July 2022, paragraph 8.

341 Note of a call with a third party, June 2022, paragraph 9.

342 Response to the CMA questionnaire from a third party, March 2022, question 5.
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(@) [¢<]ranked SSS and NECSWS as its strongest competitors and views them
as two of four principal competitors for future bids despite recognising SSS’s
legacy ICCS capability as a weakness; and

(b) [<] ranked SSS as a middling competitor, but [¢<] ranked Motorola and
Saab as even weaker competitors.

Conclusion

6.144 Our conclusion, based on competitors’ views, is that the Parties are two of the
main suppliers in the market and among the closest competitors to each
competitor who provided its views. Two competitors ranked the Parties as their
closest two competitors. Competitors identified the ICCS market as being
concentrated, with references to either five or six suppliers in total.

Parties’ views on current competitive constraints

6.145 SSS submitted that for a presumption of closeness of competition between the
Parties to apply in the context of ICCS the CMA must conclude that competition
‘takes place mainly between a few firms’.343 It said that the evidence in the
provisional findings clearly shows that this is not the case and that competition
takes place between six suppliers of ICCS.

6.146 SSS submitted that evidence from internal documents, opportunities data and
customer feedback all reflect that Motorola, Frequentis, Saab and Systel (in
relation to fire and rescue customers) are all strong competitors and provide a
substantial constraint on the Parties.3*

Our assessment of current competitive constraints

6.147 The strength of a constraint that any given competitor is likely to exert on the
Parties post-Merger depends on two main factors:

(@) The Parties perceptions of the strength and weaknesses of a competitor.
This is likely to depend on a given customer’s tender requirements and the
competitor’s product offering (including both expected pricing and the
quality/specification of the product such as whether it is cloud-based or on-
premise, an integrated solution or not and how modern the product is).

(b) The Parties’ expectation of the likelihood of a given competitor submitting a
bid for any given opportunity — this will be impacted by (a) but also the
historical frequency of bids for certain type of tenders by a competitor.

343 3SS’s response to the provisional findings (annex), 7 October 2022, paragraph 9.3.
344 SSS’s response to the provisional findings (annex), 7 October 2022, paragraph 10.25.
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6.149

Therefore, we consider that a competitor may have a strong product offering but if
it only bids infrequently, then the Parties are unlikely to consider it as strong a
constraint as a competitor that has both a strong product offering and frequently
bids for opportunities. Similarly, another competitor may have a weaker offering in
some respects but if it frequently participates in bids then the Parties are likely to
factor that in when they submit a bid.

We consider that, in this case, while there are six suppliers of ICCS products, the
nature of their offerings and other evidence (eg market shares, opportunities
analysis) shows that these suppliers exercise differing levels of constraint and
depending on the opportunity, competition may only take place among a few of
these suppliers. The Parties are two of the largest suppliers which, when taken
alongside other available evidence (eg internal documents, customer and
competitor views), shows that they are close competitors.

Conclusion on current competition

6.150

6.151

6.152

NECSWS and SSS provide software and solutions to the emergency services
sector which is an important market for public safety. ICCS in particular is a control
room service that is mission-critical and needs to be available 24 hours a day,
seven days a week and 365 days a year — where customers mandate that there
can be no single point of failure to avoid having a severe impact on public safety.
The market for ICCS is concentrated with six competitors operating within it — and
as set out in paragraph 6.4, there is some differentiation between suppliers in
terms of product offering and the customer type that each supplier serves which
means for any given customer there is likely to be less than six suppliers who can
compete for any given contract.

The Parties have historically been important competitors and are currently the
largest and third largest suppliers of ICCS on a revenue basis (Frequentis being
the second largest). They refer to each other in recent internal documents as key
competitors. Competitors and customers also frequently mention the Parties as
being competitors in this market, although some recognise that SSS’s ICCS
product is outdated.

Recently, the Parties have directly competed with each other a few times, and
SSS’s recent success rates in tenders has been poor. However, it competes in
more tenders than any other competitor, is recognised as having aggressive
pricing and has won a few tenders. Other suppliers may adapt their bids given
their views of where SSS may bid and how it may price. [¢<] SSS [¢<] managed to
retain a strong customer base through direct awards and extensions. [¢<] of SSS’s
direct awards and extensions which have been awarded since 2020 had [<]
contract period. Given the critical nature of the ICCS product this demonstrates
that customers are willing to continue using SSS’s ICCS product for a notable
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period of time and suggests that SSS’s ICCS product still meets customer needs
despite it being more outdated than some of its competitors’ products.

6.153 Motorola has a strong offering and in the recent past has [¢<] participated in and
won tenders. Frequentis is well positioned in terms of its product offering and is
the second largest supplier on a revenue basis having won several large
contracts. However, Frequentis has [<] since 2017. Saab and Systel also have a
credible offering, [¢<]. Saab and Systel both focus on opportunities for integrated
ICCS and CAD solutions and Systel also only focuses on fire and rescue
customers, which reduces the competitive constraint they can exercise.

6.154 Overall, considering all of the relevant evidence, our conclusion is that the Parties
are two of the three largest ICCS suppliers and are currently close competitors.

Market developments

6.155 We have assessed whether there are any market developments that could mean
that the strength of the competitive constraint the Parties place on each other, and
other competitors place on the Parties, may materially change over the next few
years.

6.156 We first assess whether, and how fast, there may be a change in customer
requirements towards public cloud solutions (see paragraphs 5.16 to 5.30). We
then consider how many opportunities will arise over that timeframe and how well
placed the Parties and other suppliers are to compete for these opportunities.

Changing customer requirements — transition to public cloud solutions

Parties’ views

6.157 NECSWS submitted that suppliers of cloud-based solutions have a competitive
advantage over suppliers of on-premise solutions:

(a) as cloud technology enables suppliers to implement and deploy their solution
much more quickly and at lower cost, and provides more flexibility to add and
remove users, or supply additional capacity to store or process as it is
needed;34% and

(b) in respect of service availability, maintenance and upgrades: service
availability can be 100% if the supplier offers replacement infrastructure
which is automatically activated when there are problems with the main

345 NECSWS's response to the CMA’s RFI 2, 30 May 2022, question 32a.
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6.159

6.160

6.161

6.162

solution, and software updates can be installed frequently and easily to
ensure that the solution is always up to date.346

The Parties have stated that there is a strong trend towards procuring cloud-based
ICCS solutions and that SSS is not a credible competitor for new opportunities
going forward given that:34”

(@) SSS has no cloud solution [<];

(b) Even if there had been an alternative buyer, which the Parties do not agree
with, there is no evidence that such a buyer would have made the necessary
investments to [<];

(c) If, in the absence of the Merger, [<]. [<].

The Parties have also submitted that they believe that evidence shows in terms of
revenue, SSS could reasonably be expected [$<].348

In addition to SSS’s lack of a cloud-enabled ICCS, [¢<].34° SSS also stated that its
issue with its ICCS is a lack of cloud capability but also [$<].3%°

PDS strategy

As set out in paragraph 5.26 (Nature of Competition chapter), the PDS told us that
in line with the Government’s cloud strategy, there is an expectation that when
undertaking procurement processes, police forces will consider cloud solutions.
However, services are procured locally (by individual forces) under local decision
making and it is for each force to make an assessment regarding utilising the
cloud; with no police force obliged to adopt a cloud solution. Moving to cloud is a
large organisational change and some organisations are not currently cloud ready.
The PDS estimated that it will take until 2030 for 80% of customers to move to
public cloud services although it expects the pace to increase as work is
undertaken to provide centralised design services and common standards
documents.

Customers’ views

We asked customers to indicate how important they expected cloud-based ICCS
products to be when next deciding on an ICCS product. Figure 6-1 below shows
that almost all ICCS customers answered that cloud would be important in future
(almost all answered between 3-5 on a scale of 1-5 with 1 being not important

346 NECSWS's response to the CMA’s RFI 2, 30 May 2022, question 32d.
347 Parties’ response to the AlS, 4 August 2022, paragraph 1.4.4.

348 Parties’ response to the AlS, 4 August 2022, paragraph 4.18.

349 FMN, paragraph 11.6.1(c).

350 SSS, main party hearing transcript, page 13, lines 16—18.
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and 5 being very important). More than half (22/39) of customers said that it would
be a four or a five (very important).

Figure 6-1:1CCS customers — importance of cloud

16
14
12

10

1 (Not important) 2 3 4 5 (Very
important)

Source: CMA analysis of third party data (Question: When next deciding on an ICCS product, how important or unimportant will an ICCS
suppliers’ cloud capability be for you? 1 = not important, 5 = very important).
Base: 38 fire and rescue and police customers.

6.163 Alongside their quantitative responses, most customers provided comments to
explain their answer. These responses were varied and with a degree of detail
however it was most frequently referred to (by 15 customers) that moving to cloud
is in line with local and/or national strategies.®®' In order to summarise these
responses, we have classified them under three broad categories: customers who
are supportive of cloud-based solutions, customers who have some reservations
about cloud-based solutions and customers whose responses do not indicate their
thoughts on cloud-based solutions:

(@) 19 customers were supportive of and/or prefer cloud-based solutions. In
particular:

(i) Seven respondents referred to the benefits of cloud, including its
flexibility, integration, collaborative benefits and scope for cost-
savings;3%?

(i)  One respondent had already moved to cloud;3%3

351 Response to the CMA questionnaire from a number of third parties, March—June 2022.
352 Response to the CMA questionnaire from a number of third parties, May 2022.
353 Response to the CMA questionnaire from a third party, May 2022.
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(iii) Two respondents said they expected to move to cloud but in the more
distant future;3%* and

(iv) Nine respondents mentioned that moving to cloud fits with either their
own or national strategy.3%°

(b) 15 customers had reservations about and/or no preference for cloud-based
solutions. In particular:

(i)  Eight respondents said they were wary of the risks (eg connectivity
issues) of a cloud-based solution;3%6

(i)  Four respondents said they would consider all options and had no
strong preference for cloud or on-premise solutions;3%7

(iii) One respondent said that a ‘cloud first’ model is in line with national and
organisational strategy but operational requirements may result in a
traditional locally hosted solution;38 and

(iv) Two respondents said that cloud was not a main or determinative factor
in deciding who to appoint as a supplier.3%°

(c) Five customers’ responses did not indicate their thoughts on cloud-based
solutions.

We consider that the customer responses above indicate that a significant
proportion of customers who provided a response indicating their view on cloud-
based solutions indicated that they have at least some reservations about cloud-
based solutions. We further understand that at least five of these customers (ie the
customers with reservations) are likely to consider an ICCS procurement process
in the next few years.

We asked additional questions to nine ICCS customers that we had identified as
being likely to have an upcoming ICCS procurement to understand more about
their requirements for a cloud-based ICCS and their views on the acceptability of
non-cloud suppliers providing a roadmap to cloud. We received five responses:

(@) One noted that it does not currently require a cloud solution for its upcoming
procurement, but in the medium-term cloud delivery will be a consideration
although they are agnostic on public/private cloud. It stated that a supplier

354 Response to the CMA questionnaire from two third parties, May 2022.

355 Response to the CMA questionnaire from a number of third parties, May 2022.
3% Response to the CMA questionnaire from a number of third parties, May 2022.
357 Response to the CMA questionnaire from a number of third parties, May 2022.
358 Response to the CMA questionnaire from a third party, May 2022.

359 Response to the CMA questionnaire from two third parties, May 2022.
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6.166

with a cloud roadmap would be considered and evaluated but for the service
to be adopted the service will need to be proven.360

(b) One stated that it is highly likely to require a cloud-based solution when the
decision is made to procure a replacement ICCS. However, they have no
plans to procure an ICCS within the next two years (rather it will be an ICCS
equipment refresh in the next two years). No consideration has been made to
compare public vs private cloud-based solution. It submitted that it would
consider a supplier with a roadmap to a cloud-based solution during initial
enquiries. 36’

(c) One noted that it has no preference for a cloud-based system and its focus is
on the resilience of its control rooms and it would therefore consider a
supplier with a roadmap to cloud. However, despite currently having a cloud-
based ICCS, this customer has some concerns about cloud-based ICCS
products. These concerns include that BT will not route 999 calls directly to
third parties and the ability of suppliers to keep the software in step with
browser upgrades (which are outside the supplier’s control). Consequently,
this customer is not set on such architecture as a solution.362

(d) One submitted that the force’s strategic approach is cloud first, however this
is not an absolute position and would need to consider any design and
operational constraints as part of a wider assessment. Furthermore, the force
would require detailed information as to how any prospective supplier would
achieve a compliant public cloud offering.363

(e) One responded that it was too early for it to answer these questions.364

We acknowledge that we only received a small number of responses to our
additional questions (albeit these were identified as customers likely to have a
forthcoming ICCS procurement)3%5 and this therefore limits the extent to which we
can apply this evidence to the whole market. However, this evidence is consistent
with the mixed views expressed by the broader set of customers discussed above
and we consider that it shows that while there is a trend towards procuring cloud-
based ICCS solutions, there are some customers who will still consider an on-
premise solution and/or a supplier with a credible roadmap to a public cloud
solution over the next few years. Therefore, this evidence suggests that a

360 Third party submission to the CMA, September 2022.

361 Third party submission to the CMA, September 2022.

362 Third party submission to the CMA, September 2022.

363 Response to the CMA questionnaire from a third party, October 2022.

364 Response to the CMA questionnaire from a third party, October 2022.

365 \We recognise that the customer in paragraph 6.165(b) clarified that it would not be procuring an ICCS in the next two

years.
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6.167

6.168

6.169

competitor who does not yet have a public cloud solution is still likely to be able to
compete for some opportunities.

Competitors’ views

One competitor®® told us that the trend towards cloud-based deployment is
strongest in the fire and rescue sector, where customers tend to ask for this as a
managed service. Police customers are at the early stages of cloud-based
requirements. Over the next couple of years, it expects the majority of fire and
rescue customer requirements to be cloud-based. However, it has seen a recent
fire and rescue customer tender for an on-premise solution, with a requirement to
be able to move to cloud in the future. Over the same period, it expects Police
customers to be seeking either on-premise or cloud-based solutions.

Another competitor3¢” told us that the ability to offer a cloud-based solution is
important, and will become increasingly important in future. Currently, a number of
customers are open to cloud-hosted services, which was not the case two years
ago, although there are still some customers that do not wish to adopt a cloud-
based solution. On-premise solutions would still be viable competitors, depending
on customer requirements. An on-premise solution would not always offer the
flexibility of a hosted solution. One added benefit of a cloud-solution is that it
enables greater collaboration with neighbouring forces.

We consider that the competitor responses above indicate that customer
requirements will vary both between emergency service sectors (with fire and
rescue customers appearing to be ahead of police forces in terms of transitioning
to public cloud solutions) and by individual customer. Our view is therefore that
while there is a trend towards procuring public cloud ICCS solutions, this does not
mean that all customers currently want, or will want in the next few years, a public
cloud ICCS solution. Therefore, the fact that a competitor does not yet have a
public cloud solution does not mean that it is not a credible competitor in some
circumstances and will not be able to compete for some opportunities.

Number of opportunities

6.170

6.171

We have examined how many future opportunities are likely to arise in the ICCS
market suppliers identified c. [¢<] opportunities per year in 2023 and 2024. This
covers opportunities in both the police and fire and rescue sectors, and a small
number of opportunities in transport.

Evidence from SSS also suggests that there will be more opportunities for ICCS in
the next few years compared to the previous five years. In particular, SSS stated

366 Note of a call with a third party, June 2022, paragraph 3.
367 Note of a call with a third party, June 2022, paragraph 4.
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6.172

that its [<] over the next few years with one of the key factors being the [$<].368
However, we have also seen one internal document that indicates that [6<].369

We consider that with these forthcoming opportunities for competition in the
market, it is appropriate for us to focus our assessment in particular on the next
few years to determine whether the Merger has resulted, or may be expected to
result, in an SLC.

Competitiveness of Parties’ products

6.173

6.174

6.175

We have reviewed the evidence on whether it is likely that NECSWS and SSS will
be able to compete for future ICCS opportunities over the next few years and the
foreseeable future beyond this. We note that SSS risks losing customers over the
next few years given that it has a number of contracts that will end during this
same period.

We have considered the Parties’ ability to win customers through:
(a) tenders; and

(b) direct awards and extensions.

Parties’ views

SSS submitted that the provisional findings failed to analyse how the declining
number of opportunities for on-premise solutions in the ‘few years’ period will
impact SSS’s competitive position. In particular:

(a) even if SSS had the investment to deploy its ICCS solution into the cloud
which SSS considers there is no evidence to support — there would have
been a significant period (likely at least two years if not more) before SSS
would have been able to compete with a deployable [¢<] cloud solution and
this would have caused a decline in SSS’s market position as a result of
being unable to compete for those opportunities that the provisional findings
consider will arise in the next ‘few years’;3’° and

(b) the extent to which SSS’s competitors, which the provisional findings confirm
have a ‘head-start’ on SSS in terms of developing cloud, will further innovate
and develop their offering and so increase the gap between SSS and its
rivals.37!

368 SSS, main party hearing transcript, page 74, lines 6-11.

369 Appendix C, Document 12.

370 SSS’s response to the provisional findings, 7 October 2022, paragraph 4.20.1.
371 3SS’s response to the provisional findings, 7 October 2022, paragraph 4.20.2.
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6.176

6.177

6.178

6.179

6.180

SSS submitted that the CMA’s analysis suggests that SSS would be well-placed to
compete for [6<]/[<] tenders ([¢<]) in the next two years.372 SSS estimated this
based on paragraph 6.170 identifying [<] total upcoming ICCS per year in 2023
and 2024 and paragraph 6.164 identifying that five customers who expressed
reservations about cloud were likely to consider an ICCS procurement process in
the next few years.

SSS also submitted that the evidence shows that SSS is [¢<] for opportunities
requiring a roadmap for cloud and is [¢<] for on-premise solutions. In particular:

(a) It may be that customers are open to receiving roadmaps but this does not
mean that SSS either has or would in the counterfactual have [<]. [<]. This
is particularly where rivals already have deployable cloud solutions;373

(b) [$<] also highlighted that SSS’s ICCS on-premise product [¢<]. This reflects,
as above, that SSS’s success rate in winning tenders has declined including
for [8<].374

(c) The East Coast and Kent and Essex opportunities [¢<] provide evidence that
SSS’s ICCS product is [<], even where customers are in principle willing to
consider non public cloud solutions.37°

(d) SSS[<].37

Consequently, in the time it will take [$<].377

Ability to compete for tenders

We consider that customers will have a range of requirements in forthcoming
opportunities, for example, whether they will require a cloud-based solution (and if
so, what type of cloud) or an on-premise solution, and these will typically be
specified within the tender documentation. We have therefore considered the
Parties’ ability to compete for tenders that require public cloud solutions and those
that require only an on-premise solution or roadmap to a public cloud solution both
in the immediate future and over the next few years. However, we recognise that
customers will have other non-cloud related technical requirements and so we
have also considered the Parties’ ability to meet such requirements.

We acknowledge the Parties’ submissions in various paragraphs (including
paragraphs 6.158(c), 6.175(a), 6.189 and 6.190) that SSS does not currently have
a [<] cloud ICCS solution and that it will take between [¢<] to develop one

372 3SS's response to the provisional findings, 7 October 2022, paragraph 10.35.

373 SSS's response to the provisional findings, 7 October 2022, paragraph 4.22.

374 SSS's response to the provisional findings (annex), 7 October 2022, paragraph 4.23.
375 3SS’s response to the provisional findings (annex), 7 October 2022, paragraph 10.44.
376 SSS's response to the provisional findings (annex), 7 October 2022, paragraph 10.46.
377 3SS’s response to the provisional findings, 7 October 2022, paragraph 4.25.
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depending on whether any issues arise once development is further progressed.
However, on balance considering various submissions from SSS, including the
most recent update in paragraph 6.190, we consider that the evidence indicates
that SSS is likely to be able to develop a [<] cloud ICCS [¢<] (ie approximately
two to three years’ time).

6.181 The Parties further submitted (as set out in in paragraphs 6.175(a), 6.175(b)
and 6.178) that even within a two to three-year period the fact that some of the
Parties competitors already have a [¢<] cloud ICCS solution will put them at an
advantage over the next two to three years. Notwithstanding the current product
offering of SSS and its competitors we consider that:

(@) Assetoutin Table 6-2, SSS currently has at least three to four times as
many customers as three of its competitors. We therefore consider that even
in a worst-case scenario if SSS lost a number of its current customers, and
failed to win any new customers while it develops its [¢<] cloud ICCS, it
would still have a significant number of remaining customers that it would
have an incentive to retain going forward.

(b) The majority of competitors have referred to having capacity constraints and
having an intention to selectively bid over the next couple of years. While we
recognise that this may allow competitors to develop their track record, it is
unlikely that competitors will build notable scale and that SSS would be left
behind. In particular, Motorola has had recent tender success but is starting
from a low customer base, Saab also has a low initial customer base [<]
and while Frequentis has scale already we understand that it will bid
selectively going forward.

Tenders requiring a cloud-based solution

6.182 Some future tenders are likely to require a solution deployed through a public
cloud (either immediately or via a roadmap). [<]. This is likely to limit their ability
to compete for opportunities with this requirement over the next few years.

6.183 NECSWS is still developing its cloud-based ICCS. NECSWS told us that, in the
UK, its ICCS product (Cortex) cannot currently operate in the cloud. However, it
has just embarked on a reinvestment project to modernise Cortex. [¢<].378 This
investment will take [<] years and cost around £[¢<] million of investment.37®
NECSWS also noted that the investment will [e<] with the principal aim of
investment being to retain existing customers but also to enable it to compete for
new-name customers in the UK.

378 NECSWS, main party hearing transcript, page 44, lines 13-17.
379 NECSWS, main party hearing transcript, page 45, lines 1 and 3.
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6.184 SSS has submitted that it believes it will take it [¢<] to develop a cloud-solution. 38
We consider the likelihood and timing of SSS developing a cloud-based ICCS
product in the following section. While SSS does not currently have a [¢<] cloud
based ICCS, it can offer customers a [¢<] solution and it has submitted bids with a
[6<] offering in recent tenders that had a [$<] cloud requirement.3®! For example:

(@) SSS bid and won the [¢<]. We note that SSS was the only bidder in this
tender.382 Additionally, SSS noted that [5<]. [$<].383

(b) SSS has also bid for an ICCS-only contract with a [6<]. [$<].384

(c) SSS has also submitted a bid for a [<] offer to [¢<], for a control solution for
CAD and ICCS earlier this year. SSS has been unsuccessful in this bid.385

6.185 We note SSS’s submission in paragraph 6.177(c) that it lost [<] of these tenders
which it stated illustrated the weaknesses of its ICCS product and credibility of its
cloud roadmap. However, SSS won [¢<] tenders listed above and was not
disqualified for not meeting the criteria in any of the [¢<]. We therefore consider
that while SSS does not yet have a [¢<] cloud solution, it may still be able to
provide some constraint, through offering [¢<]. SSS’s decision to participate in
such tenders suggests that it has both the ability and incentive to continue to
compete for customers while it develops its [¢<] cloud offering and its cloud
roadmap. In particular, despite the fact that the [¢<] fire and rescue tender has
resulted in [6<], SSS has still bid for several other customers with a similar [<]
solution.

Required cloud-related changes in SSS’s ICCS product

6.186 We have seen evidence that prior to the Merger SSS had planned to develop its
ICCS product to make it a [¢<] cloud offering:

(@) One document notes that SSS [<]. [6<].386

(b) Another internal document noted that SSS’s short-to-medium term strategy
was to [<].387

380 SSS’s response to the CMA’s RFI 4, 13 July 2022, paragraphs 71.2 and 72.8.

381 A hosted solution is one where the supplier hosts the solution on its own premises (or at a data centre) rather than at
the customer’s premises. The infrastructure is private and the resources are not shared with any other customers or
organisations. Upgrades can be deployed by the supplier directly. One disadvantage of this approach is that it is more
costly than a public cloud solution since it does not realise cost savings from shared resources.

382 3SS's response to the CMA’s RFI 4, 13 July 2022, paragraph 73.3.

383 SSS's response to the CMA’s RFI 4, 13 July 2022, paragraph 73.10.

384 SSS’s response to the CMA’s RF1 4, 13 July 2022, paragraph 73.13.

385 3SS’s response to the CMA’s RF1 4, 13 July 2022, paragraph 73.14.

386 Parties, Issues Meeting presentation, 6 April 2022, slide 10.

387 Appendix C, Document 28.
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6.187

6.188

6.189

6.190

6.191

6.192

However, [$<].388
Despite [<]. [6<].38° [&<].

SSS estimates that even if it had to rewrite its ICCS software to achieve a cloud-
based product that this could be done in [$<].3%

Most recently, SSS has submitted that in August 2022, [6<].39"

We note that there is some uncertainty around how long it would take SSS to
transition its ICCS product to have [¢<] cloud functionality. However, based on the
most recent update we consider that SSS is likely to be able to develop a [<]
cloud ICCS by [¥<]. In addition, SSS is recognised as having [¢<].3% This could
support its ability to achieve this.

Viability of investment plans

We have also considered the incentive to invest in transitioning SSS’s ICCS
product to being a [¢<] cloud solution. As noted above, the exact size of the
investment needed is uncertain, as is the potential return and timing of that return.
However, we note that all investments entail some degree of uncertainty and risk.
In the round, our conclusion is that there is likely to be an incentive for investment.
In particular:

(@) SSS has a sizeable customer base, some of which will be at risk in the
coming two years due to contracts terminating, and which investment in a
credible pathway to a [¢<] cloud offering may allow it to retain.

(b) A credible pathway to cloud may allow it to win new customers (see
paragraph 6.202(a)).

(c) As noted above, SSS had a plan to develop its ICCS product pre-Merger
which was not progressed due to the financial difficulties faced by Capita.

(d) SSS is currently making progress to develop its cloud-based ICCS (see
paragraph 6.190).

(e) ICCS is considered by SSS to be a ‘[¢<] product with a contribution margin
of [8<]%, 3% which reflects its profitability. Generally, we consider that, as a
starting point, a product in which a competitor has been successful and is

388 Parties Initial Phase 2 Submission, 31 May 2022, paragraph 2.5.

389 SSS's response to the CMA’s RFI 4, 13 July 2022, paragraphs 72.1 and 72.2.

390 SSS’s response to the CMA’s RF1 4, 13 July 2022, paragraphs 71.2 and 72.8.

391 SSS’s response to the CMA’s RFI 5, 6 October 2022, paragraphs 82.1, 82.9, 82.15 and 82.16.
392 Appendix C, Documents 2 and 16.

393 SSS, main party hearing transcript, pages 10-11.
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6.193

6.194

6.195

generating [¢<] is more likely to be one in which it will consider investing to
try and maintain its competitive position.

(f)  Other competitors, some of which have much smaller existing UK customer
bases than SSS, are also investing in [¢<] cloud products. This suggests that
the returns available to investment in ICCS justify the investment. We also
recognise that SSS could offer its ICCS overseas to spread investment costs;
and

(g) NECSWS noted that the end product for ICCS [$<].3%* In particular,
NECSWS spoke about taking the [$<].3% This suggests that while SSS’s
ICCS product requires some investment, it provides an attractive starting
product to build on.

As set out in chapter 4 we consider that SSS was investible under either Capita or
a different owner. We consider here the viability of investment in ICCS specifically
as a standalone product.

We note that [¢<] suppliers without public cloud functionality are currently in the
process of investing in their products to develop it. As discussed in paragraph
6.183, NECSWS is in the process of developing its ICCS product. Saab told us
that the transition to cloud is hugely important [6<].39

We consider that the evidence from NECSWS and Saab, both of whom have a
smaller UK customer base than SSS, indicates that it is likely that SSS would also
have an incentive to make similar investments. In particular:

(a) even with a small customer base there is a business case to make the
necessary investment; and

(b) we have seen evidence that customers retaining their incumbent supplier for
a long duration is a feature of the market (on the assumption that a
customer’s needs are being met) and that it is difficult to win new customers.
For example:

(i) one competitor noted that ‘customers in general do not regularly change
their ICCS or CAD provider and enter into long contracts, for example
five years plus’;3%7

394 NECSWS, main party hearing transcript, page 53, lines 3-6.
395 NECSWS, main party hearing transcript, page 53, lines 3-6.
39 Note of a call with a third party, July 2022, paragraph 3.
397 Note of a call with a third party, June 2022, paragraph 5.
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(i) another competitor stated ‘where suppliers have an incumbency
position, this does make it difficult for a customer to move away from its
incumbent supplier’;3%8

(iii) a third competitor noted ‘customer loyalty and disloyalty are features of
the market. Customers with good relationships with their existing
suppliers are difficult to dislodge. However, if a supplier performs
poorly, particularly in terms of support and maintenance, the customer
will be open to change. One difficulty arises out of customers finding
creative ways to extend contracts as it is cheaper than going out to
tender’;3% and

(iv) NECSWS told us that ‘new customers are hard to win. [6<].4%0

6.196 Given this, we consider that SSS’s current large customer base provides a strong
starting position for it to have an incentive to invest in its product to ensure that it is
meeting customer’s future needs and putting itself in the best position to retain the
customers it already has.

6.197 Overall, we recognise that NECSWS and SSS may not be able to compete for
tenders with a firm requirement for a [¢<] cloud solution that will be ready for
implementation in the next few years (although, as we note above, it is likely to be
possible to compete in some tenders with [¢<] cloud or flexible cloud requirements
[¢<], even if this may lead to less attractive financial terms for the supplier).
However, we consider that it is likely that the Parties would both continue working
to develop [¢<] cloud capability such that they could compete for such tenders with
a [¢<] cloud product in around two to three years’ time. We also consider that they,
and other competitors who have not yet developed a full [<] cloud solution, could
use their ongoing development plans as a credible basis for competing in tenders
through offering a roadmap to a [¢<] cloud solution and that this is likely to be
sufficient to allow them to compete for some opportunities in the meantime (see
below).

Tenders requiring an on-premise solution and/or roadmap to cloud

6.198 As set out in paragraph 6.154, we consider that the Parties are two of the three
largest ICCS suppliers and are currently close competitors. As noted above, we
recognise that there may be some weakening of the constraint exercised by SSS
and NECSWS in the next couple of years due to not being able to effectively
compete for tenders with a firm requirement for a [<] cloud solution.

398 Note of a call with a third party, June 2022, paragraph 5.
399 Note of a call with a third party, July 2022, paragraph 7.
400 NECSWS, main party hearing transcript, page 25, lines 17-22.
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6.199 However, given SSS’s large existing customer base and our view that SSS is likely
to invest in its ICCS product which will allow it to compete for [¢<] cloud ICCS
opportunities in approximately two to three years’ time we do not consider that this
would prevent SSS from providing a competitive constraint over the next few years
while it develops this functionality. Furthermore, we consider that several factors
(eg differentiated customer requirements, capacity constraints of other suppliers
and an openness of some customers to on-premise solutions including those who
have reservations about moving to a [¢<] cloud solution) mean that SSS is likely to
be able to compete for at least some opportunities in the meantime.

6.200 We have seen evidence that suggests that there are still some customers who are
open to considering on-premise solutions and/or who have reservations about
moving to a public cloud solution:

(a) customer evidence as set out in paragraphs 6.163 to 6.165;
(b) evidence from competitors as set out in paragraphs 6.167 to 6.169; and
(c) one of SSS’s internal document states ‘[$<]’.401

6.201 Therefore, our view is that some tenders in the next few years are likely to require
a solution that is on-premise. We note that the number of tenders with such
requirements may be small and declining in the coming years, especially given the
PDS strategy that is set out in paragraph 6.161. With regards to SSS’s submission
in paragraph 6.176, we do not accept that SSS would only be well-placed to
compete for [<]/[¢<] tenders in the next two years. Rather we consider that
[<]/[¢<] tenders is likely to be the minimum number of tenders that SSS could
compete for in the next two years with its current offering given that:

(a) the customer questionnaire responses and future opportunities estimates do
not tie up one-to-one and therefore we do not know exactly how many of the
upcoming opportunities will require a [<] cloud based solution or how many
customers will ultimately include a [¢<] cloud based solution in their
specifications;

(b) as set out in paragraph 6.184, there may be some tenders that require a
cloud-based solution that SSS can still compete for if the customer is willing
to consider a range of proposals; and

(c) as setout below in paragraph 6.204, over the next two-year period, SSS is
increasingly likely to be able to compete for some cloud-based opportunities
with a credible roadmap.

401 Appendix C, Document 26.
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6.202

6.203

6.204

6.205

Furthermore, we have seen some evidence that an on-premise solution that is
complemented with a credible roadmap to a [<] cloud solution may be suitable to
some customers. For example:

(@) South Wales Police & Gwent Police held a tender in January 2022 and
considered both on-premise and cloud-options, but told us that its preferred
solution is on-premise. It explained that at a high-level, while the organisation
does have a cloud-first strategy, there is a balance of risk with services like
the control room system, particularly given the risks around major telecoms
outages. Its risk analysis concluded that it would prefer that control room
solutions should be on premise at present.*°2 However, during the tender
evaluation, suppliers were scored on whether they already had a cloud
solution in a live environment or not; they were further scored on the way
each supplier could provide a future cloud solution.*% [8<]. [¢<] noted that it
withdrew from this tender because of the requirement to initially install an on-
premise solution with the potential to move to the cloud; and%

(b) other customer evidence set out in paragraph 6.165.

We consider that the above examples demonstrate that some customers in the
next few years may find an on-premise solution with a credible roadmap to [<]
cloud not only acceptable, but preferable, and for such customers it will be a
necessity that there are suppliers which are able to offer an on-premise solution.

As set out above, we consider that both NECSWS and SSS are likely to continue
to develop their [<] cloud solutions. Given the tender example, and customer
evidence above, we consider that this may allow the Parties to use demonstrable
progress towards their [<] cloud ICCS products as a credible basis for competing
in tenders. We note that SSS has submitted, as set out in paragraph 6.177(a), that
while customers may be open to receiving roadmaps, this does not mean that SSS
either has or would in the counterfactual have a credible roadmap to the cloud
[<]. We acknowledge that in the immediate future SSS may not be a credible
threat for tenders that require a roadmap. However, given our view that both
Parties are likely to continue to develop their [¢<] cloud solutions, and evidence
which suggests that both Parties could have a [¢<], we consider it likely that SSS
will be able to develop a credible roadmap that will increasingly allow it to compete
for these type of opportunities between now and the time that its [¢<] cloud ICCS
is operational.

Overall, on the basis of the evidence from customers, recent tenders, competitors
and the PDS, we consider that there is likely to be a small and possibly declining
number of opportunities in the next few years that will only require an on-premise

402 Note of a call with a third party, June 2022, paragraph 6.
403 Note of a call with a third party, June 2022, paragraph 6.
404 Third Party submission to the CMA, ‘[$<], July 2022.
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solution. Although there is some evidence to suggest that an on-premise solution
with a credible road-map to cloud may be acceptable (or even desirable) to some
customers. For such opportunities, we consider that the Parties are likely, and
increasingly likely going forward, to be two of relatively few suppliers that are well
placed to compete given their current product offerings and their future plans to
develop [<] cloud ICCS products,

Non-cloud based technical and quality considerations

6.206 Regardless of whether a tender has a requirement for on-premise, privately-
hosted or public cloud, it will contain a set of other requirements in relation to
functionality, features and useability. We have considered how well placed the
Parties are to compete over these criteria. In particular, evidence from recent
tenders suggests that SSS []:

(a) [<].4%
(b) [#<].4%
(c) [147
(d) [<].4%8

6.207 Although [<] suggest that SSS’s product was [¢<] as some of its competitors
(supporting competitor’'s views in paragraph 6.142(a) that SSS’s ICCS product is
viewed as somewhat of a legacy product), it was not disqualified on technical
grounds. Furthermore, SSS was often [¢<]. As set out in paragraph 6.177(d), SSS
has submitted that [¢<]. We recognise that ultimately SSS’s pricing did not result in
it winning these tenders, nevertheless we consider that SSS would still have
exerted some competitive constraint on pricing.4%®

6.208 While we note that SSS has scored lower than other competitors on technical
ability in tenders, we also note that one SSS internal document produced in
March 2022 described its ICCS system as ‘rock solid’.4'® We recognise that this is
just one document discussing a market test, however it does indicate that, in this
instance, SSS did not view its product as being non-competitive and there is other
evidence (including tender, direct award and extension wins in the last five years)
to suggest SSS’s current product offers an option that some customers consider
meets their needs.

405 Appendix C, Document 24.

408 Appendix C, Document 25.

407 SSS, main party hearing transcript, page 7, lines 1-5.

408 Response to the CMA questionnaire from a third party, June 2022, question 8.
409 For example, see Appendix C, Documents 1, 24 and 25.

410 Appendix C, Document 13.
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6.209

6.210

6.211

6.212

6.213

6.214

There is uncertainty around the extent and cost of non-cloud related investment
which SSS would need to make in its ICCS product to modernise its product to be
more technically competitive going forward. However, our conclusion is that this
uncertainty is not sufficient to prevent us from considering that SSS will continue to
exert a competitive constraint (recognising that a constraint exists even where it
does not ultimately win a tender but still competes for it).

Scope for Parties to win extensions/direct awards

In addition to tenders, we recognise that opportunities for extensions are also
situations where indirect competitive pressure can be exerted (see Nature of
Competition). As set out in paragraph 6.110, SSS has a strong track record of
winning direct awards and extensions. Our understanding is that given there are
relatively few [¢<] cloud solutions that have been in place for some time, most
extensions to date have been for on-premise solutions.

As set out in paragraph 6.195(b) we have seen evidence that it is attractive for
customers to stay with their current supplier if it meets their requirements (in terms
of functionality and value for money) and competitors can find it difficult to win new
customers and therefore try to retain customers. This suggests that there may be
an incentive for a customer to extend with their current supplier, particularly if the
supplier can demonstrate a credible roadmap to any desired product
improvements.

Additionally, one SSS internal document produced in February 2022 indicates that
[]_411

NECSWS also noted that it would continue to offer a [6<].4'2 Furthermore, it
expects market demand to accelerate even further towards cloud once ESN is
completed and operating.#'® This indicates that in the next couple of years there
are likely to be at least some opportunities for non public cloud products.

Overall, we consider that the Parties will be well placed to win direct awards, and
in particular, extensions in the next few years. We reach this view on the basis of
their track record of winning these types of opportunities and their relatively large
customer bases meaning they will have multiple opportunities to compete for such
extensions.

411 Appendix C, Document 12.
412 NECSWS, main party hearing transcript, page 46, lines 2-5.
413 NECSWS, main party hearing transcript, page 46, lines 14-16.
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Competitiveness of competitors’ products

6.215

6.216

6.217

6.218

Parties’ views

SSS submitted that the provisional findings implicitly accept that Frequentis, Saab
and Systel will each bid on some opportunities going forward and that where they
do bid they will impose a constraint on the Parties. Furthermore, given that the
Parties will not know which opportunities Frequentis, Saab and Systel will or will
not bid for then they will need to assume that these competitors will bid for an
opportunity and take this into account when they bid. This means that even if one
or more of Frequentis, Saab and Systel do not in practice bid for a particular
opportunity the Parties will not know that and will still be constrained by those
rivals.14

NECSWS submitted that the evidence supports Systel being a credible
competitive threat. In particular, evidence from Systel that it intends to bid for six
opportunities over the next two years (set out below) demonstrates that Systel will
be a credible competitive constraint on the Parties. Further, the Parties do not
know which opportunities Systel will bid for, and it will therefore act as a constraint
across all tenders.'°

Our assessment

[¢<] currently offers a public cloud ICCS product putting it in a good position to win
upcoming opportunities that have cloud requirements. [¢<] told us that it intends to
bid for more than [<] ICCS opportunities over the next two years.*'® However, it
also noted that the level of customer requirements for each contract would, to an
extent, determine [$<] capacity for future bids.*'”

Frequentis also currently offers a public cloud ICCS product and this puts itin a
good position to win upcoming opportunities that have cloud requirements.
However, Frequentis submitted that it intends on bidding for approximately

13 ICCS opportunities over the next two years.#'® Frequentis noted that in the
recent past it has opted not to bid for some contracts based on its likely chance of
winning a bid (following receipt of the tender details) or being able to offer the best
solution in a particular market. Additionally, in some cases, it has had a conflict of
resources and priorities and at any given time, there are usually more
opportunities to bid than it does bid for due to customer timelines.*'?

414 SSS’s response to the provisional findings, 7 October 2022, paragraphs 4.14— 4.16.
415 NECSWS's response to the provisional findings, 7 October 2022, page 8.

416 Response to the CMA questionnaire from a third party, May 2022, question 4.

417 Note of a call with a third party, June 2022, paragraph 15.

418 Response to the CMA questionnaire from a third party, May 2022, question 4.

419 Note of a call with a third party, June 2022, paragraph 11.
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6.219

6.220

6.221

[3<].420 [3<].421

Systel has a private cloud capability via its data centre. However, Systel only
supplies fire and rescue customers and Systel submitted that it only intends on
bidding for six ICCS opportunities over the next two years.#?? Therefore we
consider that Systel is likely to add a further specific, but limited, constraint on the
Parties.

We note that the Parties have submitted in paragraphs 6.215 that given the
Parties do not know which opportunities Frequentis, Saab and Systel will bid for,
each of them will act as a credible competitive constraint across all tenders. As set
out in paragraph 6.120 we recognise that each of these competitors may
sometimes provide some constraint in opportunities in which they ultimately do not
bid for. However, the Parties’ expectations of whether each competitor will bid for
any given tender will be impacted by each competitor’s past bidding behaviour and
this will be taken into account in the extent of the competitive constraint they place
on the Parties. In particular, the Parties, when determining their own bid, will likely
factor in a lower probability of, Systel or Frequentis bidding compared to Motorola
which therefore limits the constraint they will exercise going forward.

Conclusion on future competition

6.222

6.223

6.224

6.225

A substantial proportion of opportunities forthcoming in the next few years are
likely to consider suppliers’ cloud capabilities as one element — and in some cases
a key element — of their requirements.

We consider that the Parties are not well placed to win opportunities in the next
few years which require an immediate [¢<] cloud deployment. However, we
consider that they will have an incentive to develop these capabilities and are both
actively exploring this.

[¢<], the opportunity to retain its substantial customer base, and the possibility of
winning new customers suggest that its current ICCS product is likely to provide
sufficient incentives for an investment case to develop a cloud-capable solution.*23
SSS is currently investigating and taking steps to further develop its strategy for
potential [¢<] cloud enablement. Once this is developed in potentially two-three
years time, SSS is likely to be a more effective competitor going forwards.

The evidence also suggests that it is unlikely that all upcoming tenders will require
a [¢<] cloud solution to be implemented immediately. A credible roadmap to cloud,
or a hybrid solution ([¢<]), is likely to be enough to enable the Parties to compete

420 Response to the CMA questionnaire from a third party, May 2022, question 4.

421 Note of a call with a third party, July 2022, paragraphs 8 and 11.

422 Response to the CMA questionnaire from a third party, May 2022, question 4.

423 \We recognise that high margins do not necessarily indicate that development costs will be recovered.

106



6.226

6.227

for a number of opportunities, particularly where they are the incumbent suppliers.
For those customers who do not yet wish to move to cloud, the Parties will be
strong competitors.

The Parties will also be well-placed to compete for direct awards and extensions,
particularly for their existing customer bases.

The Parties will face some constraint from other suppliers, and this may increase
over the next few years. Motorola and Frequentis have a head-start on the Parties
given that both of them already have a cloud-based product. [<] is likely to
provide a strong constraint [¢<]. However, the Parties are not the only competitors
without a [¢<] cloud offering. There are only two competitors who can currently
offer a [¢<] cloud offering. Similarly, there are only a limited number of competitors
who can (or are willing to) offer an on-premise solution or a roadmap to cloud.
Suppliers are therefore likely to exercise differing levels of constraint and
depending on the opportunity, competition may only take place among a few of
these suppliers. Additionally, Frequentis, Saab and Systel are all likely to face
constraints in the number of tenders that they can bid for and service over the next
couple of years. On balance, we therefore do not consider that there are sufficient
remaining competitive constraints in the market to counteract the loss of
competition resulting from the Merger.

Conclusion

6.228

6.229

We have found that the ICCS market is characterised by a high degree of market
concentration with the Parties being the first and third largest suppliers in the
market on a revenue basis. The ICCS market is also extremely important for public
safety and the ICCS product needs to be available 24 hours a day, seven days a
week and 365 days a year — where customers mandate that there can be no
single point of failure to avoid having a severe impact on public safety.

We are mindful that where the CMA finds evidence that competition mainly takes
place among a few firms, any two would normally be sufficiently close competitors
that the elimination of competition between them would raise competition
concerns, subject to evidence to the contrary.4?* We have therefore considered the
evidence of a high degree of concentration, and the importance of the product
market,*?® alongside the other evidence we have collected.

424 CMA129, paragraph 4.10.

425 The context of a market is a legitimate aspect of assessing whether a SLC arises. As noted in CMA129, paragraph
2.9, in considering whether a lessening of competition is substantial, the CMA may take into account whether the market
to which it applies ‘is large or is otherwise important to UK customers’. For example, in Asda/Sainsbury’s the CMA had
regard to the fact that groceries were a non-discretionary expenditure that accounted for a significant share of household
spend, see Final Report, Anticipated merger between J Sainbsury plc and Asda Group Ltd, 25 April 2019 at paragraphs
8.282-8.283. This does not involve any alteration of the standard of proof, rather it is one of the factors that can
legitimately be taken into account in assessing whether an SLC may be expected to arise on the balance of probabilities.
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6.230

6.231

6.232

6.233

6.234

6.235

6.236

There have been relatively few opportunities in the ICCS market in the last five
years. Where tenders have taken place, on average only [<] suppliers have
submitted a bid for them. SSS has had a good track record of retaining its
customer base through direct awards and extensions. However, it has lost some
customers recently and has often been unsuccessful in winning new customers via
tenders since 2017. Despite this, SSS has frequently participated in tenders with a
focus of competing on price and has been involved in [¢<] of the same
opportunities as NECSWS with both Parties having competed directly in [¢<] of the
tenders that NECSWS bid for. We consider that this indicates that the Parties are
competitive constraints on each other and that SSS has acted as a competitive
constraint in the market.

The internal documents that we have reviewed show that the Parties consider
each other as major competitors in ICCS. Competitors and customers also told us
that the Parties are two of the main ICCS suppliers in the market.

We have considered the prospects for each of the Parties’ and their competitors’
offerings in the future and whether the strength of the constraint they provide may
change.

We consider that NECSWS will be a strong constraint in the market going forward
given that it is in the process of developing its ICCS product to both modernise it
and be cloud-capable.

We also consider that SSS is in the process of exploring options for transitioning
its product to the [¢<] cloud and there is a good case for likely investment in SSS’s
ICCS product in order to make it a more effective competitor in the future.

While NECSWS and SSS work on developing their [¢<] cloud solutions, we
consider that they will continue to pose an effective competitive constraint with
their on-premise solutions alongside building a credible roadmap to a [¢<] cloud
solution or a hybrid solution ([¢<]). This is likely to be enough to enable the Parties
to compete for a number of opportunities in the meantime, particularly where they
are the incumbent suppliers and for those tenders open to considering on-premise
solutions, notwithstanding that the Parties are likely to provide a more limited
constraint for cloud opportunities particularly in the short term. The Parties will also
be well-placed to compete for direct awards and extensions, particularly for their
existing customer bases.

With regards to other suppliers, we consider that Motorola is well positioned in the
market and will remain a strong constraint in the market in the future. Frequentis is
the second largest competitor and also well positioned in terms of its product
offering. However, given Frequentis’s strategic decision to limit the number of
tenders that it bids on, we expect it to face constraints in the number of tenders
that it can bid for and service in the next few years which will reduce the
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6.237

7.1

7.2

7.3

competitive constraint it exerts in the market. We consider that Saab will also
provide a constraint given that it has been successful in recent tenders. However,
we note that it also bids strategically and focuses on tenders requiring an
integrated CAD and ICCS solution and therefore this will also reduce the
competitive constraint it exerts. Given Systel’s focus on fire and rescue customers,
and the relatively small number of tenders that it expects to bid for in the next
couple of years, we consider that Systel adds a further specific, but limited,
constraint on the Parties. Overall, we therefore consider that each of Frequentis,
Saab and Systel either face capacity constraints and/or focus on particular tenders
and intend to bid for a limited number of opportunities over the next two years.

In the round, we consider that the evidence shows that the Parties are currently
close competitors in a concentrated market. SSS has had less recent tender
success but nonetheless continues to impose an important constraint, and we
consider there is a good case for likely investment which will make it a more
effective competitor in future. Whilst Motorola will remain a strong competitor,
given the limitations in the constraint exercised by the other competitors, we do not
consider that there are sufficient remaining competitive constraints in the market to
counteract the loss of competition resulting from the Merger. Taking all these
factors in the round, we have therefore concluded that the Merger has resulted, or
may be expected to result, in an SLC in the supply of ICCS to emergency services
and transport customers in the UK.

COMPETITIVE ASSESSMENT - DUTIES

In this chapter, we assess whether the loss of competition between NECSWS and
SSS as a result of the Merger has resulted, or may be expected to result, in an
SLC in the supply of Duties to police forces in the UK.

The Parties currently overlap in the supply of Duties to police forces in the UK. The
Merger combines the two Parties and removes any competitive constraint they
place on each other. We have considered whether the Merged Entity would be
likely to worsen its offering (for example, by removing available product lines,
reducing service quality or investment, or increasing prices) compared to the
situation if the Merger did not take place. This is a horizontal unilateral effects
theory of harm.

This chapter sets out details of our investigation and findings in relation to this
theory of harm, covering:

(a) details of the Parties’ and competitors’ offerings;

(b) market definition;
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(c) the key evidence we have reviewed in our competitive assessment,
including: market shares; our assessment of the Parties’ internal documents;
analysis of recent opportunities; evidence from third parties; and our
assessment of future market developments; and

(d) our conclusions.

Suppliers’ offerings

7.4 The Parties are two of the main Duties suppliers currently active in the UK. These
suppliers offer differentiated Duties products to customers. We briefly outline some
of the features of these suppliers’ offerings below.

(@) NECSWS*% — NECSWS offers a duty planning and rostering software
solution called CARM to UK police forces. CARM can connect to other back-
office systems but is not part of a broader Enterprise Resource Planning
(ERP) solution (ie wider enterprise resource planning software that include
HR and finance functions).4?” [6<].428

(b) SSS*29 — SSS offers a Duties management solution to UK police forces
known as Origin DMS. This is part of the broader Origin product which is an
integrated suite of modules covering multiple back-office functions, such as
Leave Requests, Time Management and Health & Safety. Customers may
use all, or just some, of these modules. Origin can be deployed on-premise
or deployed [6<].430

(c) Crown#' — Crown is a dedicated Duties supplier which offers a Duties
system to police forces. Its system can integrate with ERP suppliers. [<].

(d) Totalmobile*3? — Totalmobile offers a workforce management tool that
enables shift pattern design. Totalmobile operates in the police sector, as
well as ambulance and other sectors. Its solution can integrate with other
suppliers. Totalmobile uses an on-premise solution but has recently
developed a cloud-based version using Microsoft Azure.

(e) SAP#3 — SAP has a workforce management system, but it does not currently
actively provide this to emergency services customers (including police
forces). However, SAP has previously provided customers with an on-

426 FMN, paragraphs 12.51-12.53.

427 See paragraph 7.19 for further details as regards ERP solutions.
428 NECSWS's response to the Cloud WP, 4 August 2022, page 40.
429 SSS's site visit presentation, 13 June 2022, slides 60-61.

430 SSS’s response to the CMA’s RFI 4, 18 July 2022, question 75.1.
431 Note of a call with a third party, June 2022, paragraph 3.

432 Note of a call with a third party, June 2022, paragraph 2.

433 Submission from a third party to the CMA, 19 July 2022.
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premise ERP solution that contained elements of shift planning capabilities
and some police forces continue to use this solution.

(f)  Zellis*** — Zellis provides a time and attendance solution that allows rostering
of employees; clock in/clock out functionality; absence management; and
automatic timesheet completion. This solution has both a web and mobile
app. The product is typically sold as part of its payroll and HR solution. Zellis
offers its Duties product to a range of customers across multiple sectors,
including in the police sector.

Market definition

7.5 This section sets out our assessment of the Relevant Market. Where the CMA
makes an SLC finding, this must be ‘within any market or markets in the United
Kingdom for goods or services’.#3®> An SLC can affect the whole or part of a market
or markets.436

7.6 While market definition can sometimes be a useful tool, it is not an end in itself.43”
The outcome of any market definition exercise does not determine the outcome of
the CMA’s analysis of the competitive effects of the merger in any mechanistic
way.*38 In assessing whether a merger may give rise to an SLC, the CMA may
take into account constraints outside the relevant market, segmentation within the
relevant market, or other ways in which some constraints are more important than

others.43
Product scope
7.7 Product market definition starts with the relevant products of the merger firms.44°

The Parties overlap in the supply of Duties to police forces only. We considered
whether the market definition should be broader than this and whether other
customer groups should be included (eg supply to all emergency services
customers). We also considered whether the Relevant Market should be widened
to include ERP. In identifying what other significant competitive alternatives should
be included in the Relevant Market, the CMA will pay particular regard to
demand.**' The CMA may also consider supply-side factors.442

434 Response to the CMA questionnaire from a third party, March 2022, question 10.
435 As regards the Merger, see section 35(1)(b) of the Act.

43 CMA129, paragraph 9.1.

437 CMA129, paragraph 9.4.

438 CMA129, paragraph 9.4.

439 CMA129, paragraph 9.4.

440 CMA129, paragraph 9.6.

441 CMA129, paragraph 9.6.

442 CMA129, paragraph 9.6.
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Customer types

7.8

7.9

7.10

Parties’ submissions

The Parties submitted that the Relevant Market should include the supply of
Duties to all emergency services customers because:#43

(a) Duties software has broadly the same basic functionality regardless of
customer type.#4* All Duties software enables workforce planning, scheduling
and shift management based on a set of rules which are an input into the
software. Although the content of the rules themselves will generally differ
between different categories of emergency services customer, the products
and the types of rules involved are the same or broadly similar.445

(b) The scale of investment required by, for example, NECSWS, to focus on a
different set of emergency services customers such as fire and rescue
customers would not present an obstacle to doing so.446

(c) There are no significant differences in ongoing customer support provided to
different categories of emergency services customers.*4’

The Parties also submitted that the fact that some suppliers’ shares of supply differ
significantly across emergency services customer segments is not indicative of
any significant difference in conditions of competition across different emergency
services customer groups as competition takes place ‘for the market’ in bidding
markets such that shares of supply can fluctuate significantly.44® NECSWS
submitted that the CMA'’s approach to customer segmentation in its provisional
findings in the Duties market was inconsistent with its approach in the ICCS
market.*4? It said that in both markets the CMA had found that not all competitors
are active across all customer segments so it was inconsistent to conclude that
customer segmentation should apply in Duties but not in ICCS.

Our assessment

The starting point for our assessment is that the Parties supply Duties only to
police forces.*%0

443 FMN, paragraph 13.27.

444 Parties’ response to the phase 1 Issues Letter, paragraph 4.6.1.

445 FMN, paragraph 13.16.

446 FMN, paragraph 13.21.

447 FMN, paragraph 13.24.

448 FMN, paragraph 13.22.

449 NECSWS'’s response to the provisional findings, 7 October 2022, comments on paragraphs 7.12 and 6.19.
450 FMN, paragraph 13.1.3.

112



Differences in competitive conditions

7.11  The Parties’ own share of supply data indicates that the Parties and other
suppliers of Duties, with the exception of Totalmobile, are only active in one
emergency services customer segment.*' For example, according to the Parties’
data, [<]; [<], [<] and [¢<] only serve fire and rescue customers; and Working
Time Solutions only serves ambulance customers.*5? The Parties’ data is
consistent with feedback received from competitors during our investigation.4534%4

7.12  We acknowledge that in bidding markets with long term contracts current
differences in shares of supply between customer segments may not necessarily
be indicative of any significant difference in conditions of competition across
different customer groups. However, in this case, the fact that only one sizable
supplier of police forces is active across multiple emergency services segments is
indicative that there may be significant differences in conditions of competition
across these customer segments. This is further evidenced by the fact that
suppliers seldom bid across segments (see paragraph 7.15 below). This evidence
differs from the situation in the ICCS market where multiple suppliers, including
both of the Parties, provide services across customer segments. Taking this
difference into account alongside the evidence on demand and supply-side
substitutability discussed below, we disagree with NECSWS’s submission (see
paragraph 7.9) that our approach to customer segmentation has been inconsistent
between the ICCS and Duties markets.

Demand-side substitutability

7.13  We asked police forces whether a solution used by other emergency services
customers could meet their needs. The responses were qualitative, but only a
minority (three out of 14) said that solutions used by emergency services other
than police forces could meet their needs.*%® Several (six out of 14) police forces
indicated that a solution used by another police force could meet their needs. This

451 FMN, table 14.3A.

452 FMN, table 14.3A.

453 [8<] (response to the CMA questionnaire from a third party, March 2022, question 10 ). [$<] (response to the CMA
questionnaire from a third party, March 2022, question 10 of the CMA'’s competitor questionnaire March 2022). [¢<]
confirmed it currently supplies both ambulance and police customers (response to the CMA’s questionnaire from a third
party, March 2022, question 10).

454 In the phase 1 Issues Meeting, the Parties noted that a number of key competitors (Crown, Totalmobile and SAP)
supply both emergency services customers and other mobile workforce organisations (Slide 15 of the phase 1 Issues
Meeting presentation). We do not consider that this provides evidence that there is substitutability across ‘different
emergency services customers’. [¢<] (response to the CMA questionnaire from a third party, March 2022, question 11).
455 We have classified qualitative responses ourselves. The question was ‘13. Do you consider suppliers serving other
emergency services as a viable alternative to supply your Duties needs? Please explain your answer’. We consider that
three out of 14 respondents said solutions used by other emergency services providers could meet their needs, six out of
14 respondents said that a solution used by another police force could meet their needs, two out of 14 said other
solutions couldn’t meet their needs and three out of 14 said they didn’t know. CMA analysis of 14 responses to our phase
1 questionnaire.
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indicates that most customers would likely prefer to use a product already
currently used by another police force.

7.14  Further, some customers highlighted specific features required by police forces.
For example, one police customer highlighted that Duties software for policing is
complex with all regulatory requirements needing to be ‘hard-coded’ in the
software.*% Another customer referred to Duties products for police forces
needing to comply with police legislation across the UK and terms and conditions
for DMS and that products used by other emergency services are therefore not
suitable without reworking.**” One supplier also told us that fire and rescue
services have different needs to police forces.*%® This indicates that modifications
would be needed for software to be used between different emergency services
customer segments.

Supply-side substitutability

7.15  We have seen evidence that, from a supply-side perspective, switching into
another customer segment may be time consuming and expensive. Supplier
feedback also indicates that supply-side substitution is not feasible as expanding
into a new customer segment is difficult due to the high level of tailoring needed to
cater to the requirements of customers in a different segment. One third party that
currently supplies the police said that it had considered offering its product to [¢<]
customers, but indicated that this was proving to be difficult given that [¢<] to tailor
its current product to the standards required by other types of emergency services
customers.*®® Another third party indicated that it supplies ‘a specialist duty
management system for [¢<] market’ that it had ‘spent over [¢<] building’ as part of
and along with its [¢<], with a cumulative investment ‘in the region of
£[5<] million.460

7.16  The Parties’ opportunities data shows that the Parties have [¢<] for Duties
opportunities for [¢<] ambulance customers (they did not provide information on
any opportunities in relation to fire and rescue).*®' Likewise, other suppliers
(except Totalmobile) focus on a particular emergency services customer segment
(eg [¢<]). For example, in our Opportunities Data (discussed in detail in
paragraphs 7.71 to 7.83), there is no instance of a supplier that is identified as
being active in one customer segment being considered as an alternative by a
customer in a different customer segment. 462

456 Note of a call with a third party, January 2022, paragraph 33.

457 Response to the CMA questionnaire from a third party, March 2022, question 13.

458 Note of a call with a third party, June 2022, paragraph 10.

459 Response to the CMA questionnaire from a third party, March 2022, question 11.

460 Response to the CMA questionnaire from a third party, March 2022, question 11.

461 Parties’ response to the CMA’s phase 1 s109(5), 24 March 2022, Annex 3.1.

462 This is based on three procurements by police forces and four procurements by fire customers.
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7.18

Furthermore, the internal documents that we have seen that consider the
competitive landscape for Duties refer to suppliers that are active supplying the
police (ie the customer segment where the Parties are active), rather than
suppliers to emergency services more generally. For example, SSS’s internal
documents refer to Crown, Totalmobile (GRS) and NECSWS (all of which are
active in the police segment) and do not refer to suppliers such as [<] (which are
all active in other customer segments).%63 The Parties submitted that Duties is a
more limited area for NECSWS and the Parties have a lower level of focus and
market visibility with respect to other Duties suppliers.*6* We consider that this
supports a finding that the Parties see their key rivals as those that currently
supply other police forces and not those that supply other segments.

Conclusion on segmentation by customer types

For the reasons set out above, we conclude that it is appropriate to segment the
supply of Duties by emergency services customer type and that the Relevant
Market for assessment covers the supply of Duties to police forces only.

ERP suppliers

7.19

7.20

Parties’ submissions

The Parties submitted that the frame of reference should include both suppliers of
Duties and suppliers of ERP software,*%® (ie wider enterprise resource planning
software that includes HR and finance functions). In particular, the Parties
submitted that although Duties can be procured separately or as part of ERP
software, most tenders are for wider ERP software rather than the Duties aspect
alone. ERP suppliers can choose to sub-contract the Duties element to a third-
party supplier or build a Duties product themselves. The Parties submitted that in
the event of a small but significant and non-transitory price increase, ERP vendors
that do not currently have an in-house Duties offering may see an opportunity to
develop and supply their own Duties product. The Parties submitted that
international ERP suppliers such as SAP and Oracle already supply Duties to
police forces in the UK and that other ERP suppliers (such as Unit4 or Advanced)
could readily develop a Duties capability by customising their existing ERP
product.466

The Parties also submitted that third party feedback on substitutability between
ERP software and Duties received by the CMA during its phase 1 investigation
focused on degrees of functionality which might be more relevant to closeness of

463 See Appendix C, Documents 38—46.

464 Parties’ response to the phase 1 Issues Letter, paragraph 4.7.

465 Parties’ response to the phase 1 Issues Letter, paragraph 4.8.

466 FMN, paragraphs 13.15 and 13.25 and Parties’ response to the phase 1 Issues Letter, paragraph 4.8.1.
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competition such that ERP suppliers should not be excluded from consideration as
actual or potential competitors.46”

Our assessment

7.21  We considered whether suppliers of Duties are constrained by ERP suppliers and,
as such, whether ERP suppliers should be included in the same Relevant Market
as Duties suppliers.

7.22  Although customers sometimes procure Duties as part of a wider tender for an
ERP software, we found that generally an ERP supplier will sub-contract the
Duties component to a third party-supplier of Duties or will work with a customer’s
existing Duties supplier. We have seen very limited evidence that police forces use
Duties solutions developed in-house by their ERP supplier.*® Where we have
seen evidence of a solution provided by an ERP supplier, these are legacy
solutions, for which the ERP supplier no longer provides support and
maintenance.*%® Some police forces told the CMA that it is important that their
Duties product integrates into wider systems such as their ERP software.#"°

7.23  Furthermore, as indicated in paragraph 7.15 above, Duties solutions are highly
complex. We asked customers whether ERP solutions could be an alternative to
Duties. Several customers (seven out of 17)*’! did not consider that ERP solutions
were an alternative, including some customers that had scoped these solutions as
an option but found that they did not have the necessary functionality.4’? These
customers emphasised that Duties solutions are highly specialised and offer
greater functionality than ERP software.*”3 For example, one police customer told
the CMA that ‘in the early stages’ Duties solutions supplied by ERP suppliers had
been ‘fairly unsophisticated’, and that as a result, police forces started demanding
that their ERP provider enable integration with their existing Duties solution which
had been designed and supplied by a third party.#”# Another police customer said
that as ‘forces get used to the support of the deep functionality available [with a
specialist Duties solution] they are reluctant to forego that for the poorer cousin
functionality of the ERP module’.#”® Another police customer that had scoped the

467 Parties’ response to the phase 1 Issues Letter, paragraph 4.8.22.

468 \We have observed only one such instance in feedback from third parties. [¢<].

469 We understand [¢<] legacy, on-premise ERP solution which includes shift planning capabilities. Of these [¢<] and
this is for the ERP solution as a whole. Third party submission to the CMA, July 2022.

470 For example, see Response to the CMA questionnaire a number of third parties, March 2022, question 10 and
question 11.

471 Four customers considered ERP was an alternative, two said they would consider it and four said ‘don’t know’.

472 \We have classified qualitative responses ourselves. The question was ‘To what extent do you consider suppliers of
Enterprise Resource Planning (ERP) software (which includes functions such as HR and finance), such as SAP and
Unit4 (Agresso), to be an alternative to procuring Duties?’. We consider that four out of 17 respondents said ERP
solutions were an alternative to Duties, seven out of 17 respondents said they were not an alternative, two out of 17 said
they would consider them and four out of 17 said they didn’t know. CMA analysis of 17 responses to our phase 1
questionnaire.

473 Responses to the CMA questionnaire from a number of third parties, March 2022, questions 14 and 15.

474 Note of a call with a third party, January 2022, paragraph 32.

475 Response to the CMA questionnaire from a third party, March 2022, questions 14 and 15.
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7.24

7.25

7.26

possibility of replacing its specialised Duties solution with ERP software said that
the functionality offered was ‘limited particularly in the policing context’ and that a
third party specialised Duties solution had to be deployed alongside the ERP
software to replicate the functionality available in its existing Duties solution.476

Suppliers of Duties solutions that responded to the CMA’s merger investigation did
not consider that they compete with ERP solutions.*”” A third party described ERP
software and Duties solutions as complementary and explained that it ‘[6<]".478
That third party said that none of the principal ERP vendors including Oracle,
Microsoft, SAP, Unit4/Agresso and MHR has a resource scheduling component
that is capable of dealing with the many complexities of the police sector. Another
third party said that ‘ERP software does not typically help with rostering, shift
planning, time sheets or clocking in and out’ which Duties software does.*”®

We note that one internal SSS document states that while SSS’s main competitor
is Crown, and NECSWS (Northgate) is an [¢<], the ERP supplier Oracle is a ‘[<]
to SSS’s Origin product. However, the same document also notes that Oracle
[]_480

Our conclusion on ERP

For the reasons set out above, we consider that ERP suppliers are unlikely to
supply an appropriate substitute to Duties for police forces provided by specialist
suppliers. As such, our conclusion is that the Relevant Market should not include
supply of broader ERP solutions.

Our conclusion on product scope

7.27  For the reasons set out above, our conclusion is that the relevant product market
is the supply of Duties to police forces. We have found that the relevant product
market should not include the supply of Duties to other emergency services
customer types or the supply of broader ERP solutions.

Geographic scope

7.28 We have considered the geographic scope of the Relevant Market. As with

product markets, the CMA's focus in defining geographic markets is on demand-
side factors and identifying the most important competitive alternatives to the
merger firms.4®!' The CMA may consider a range of evidence as regards

476 Response to the CMA questionnaire from a third party, March 2022, questions 14 and 15.

477 Response to the CMA questionnaire from two third parties, March 2022, questions 13 and 14.
478 Response to the CMA questionnaire from a third party, March 2022, question 13.

479 Response to the CMA questionnaire from a third party, March 2022.

480 3SS Internal Document, Annex 10.2.22 to the FMN, ‘[e<]’, 20 March 2021, slides 24—26.

481 CMA129, paragraph 9.13.
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geographic scope, including the views of market participants on consumer
preferences and product characteristics.*8?

7.29 NECSWS submitted that the narrowest candidate geographic market is the UK.483

7.30  One third party said that overseas suppliers had ‘not gained traction with any UK
police services’.#®* Another third party said non-UK suppliers ‘lack the specialist
functionality required’ to supply a Duties solution ‘within sensible timescale, risk
and cost parameters’.“85 Another third party said that it didn’t see any barriers to
entry into the UK Duties market from other countries, although there are issues
related to data protection, which would not be a problem as long as data is hosted
in the UK.48 |t also identified issues around the complexity of the solution, the
reluctance of customers to change suppliers and the small size of the market. One
customer noted that ‘UK Police legislation and terms and conditions for HR and
DMS [is] likely preventative of immediate viable alternatives from other
countries’. 48"

Conclusion on geographic scope

7.31  For the reasons set out above, particularly third parties’ views on the specificity of
certain UK requirements, including those flowing from relevant legislation, our
conclusion is that the appropriate geographic market definition for Duties is the
UK.

Conclusion on market definition

7.32 For the reasons set out above, our conclusion is that the Relevant Market is the
supply of Duties to police forces in the UK.

Competitive assessment overview

7.33  In the remainder of this chapter, we assess the key evidence we have reviewed in
considering whether the Merger has resulted, or may be expected to result, in an
SLC in the supply of Duties to police forces in the UK.

7.34 We have considered:

(@) market shares;

482 CMA129, paragraph 9.13.

483 FMN, 13.27. This submission was made across the Relevant Markets and applies also to Duties.
484 Response to the CMA questionnaire from a third party, March 2022, question 15.

485 Response to the CMA questionnaire from a third party, March 2022, question 15.

486 Note of a call with a third party, June 2022, paragraph 12.

487 Response to the CMA questionnaire from a third party, March 2022, question 17.
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7.35

7.36

7.37

(b) internal documents;

(c) recent opportunities;

(d) customers’ and competitors’ views; and
(e) market developments.

After our assessment of these various types of evidence, at the end of this
chapter, we set out our conclusion.

In this chapter, we have considered a horizontal unilateral effects theory of harm.
Unilateral effects can arise in a horizontal merger when one firm merges with a
competitor that previously provided a competitive constraint, allowing the merged
entity profitably to raise prices or degrade non-price aspects of its competitive
offering (such as quality, range, service and innovation) on its own and without
needing to coordinate with its rivals.#88 The concern under horizontal unilateral
effects essentially relates to the elimination of a competitive constraint by
removing an alternative that customers could switch to.#®° The main consideration
is whether there are sufficient remaining good alternatives to constrain the merged
entity post-merger.4®® Where there are few existing suppliers, the merger firms
enjoy a strong position or exert a strong constraint on each other, or the remaining
constraints on the merger firms are weak, competition concerns are likely.4°

In our assessment of whether horizontal unilateral effects arise, we review
closeness of competition.4®2 The more closely the merger firms compete the
greater the likelihood of unilateral effects.*®3 The concept of close competition is
not limited to products or services that have similar characteristics.*%* A firm may
be a close competitor if it represents a significant competitive force or exerts a
strong constraint on other firms.4%> Where there is a degree of differentiation
between the merger firms’ products, they may nevertheless still be close
competitors if rivals’ products are more differentiated, or if there are few rivals.*%
The CMA will consider the overall closeness of competition between the merger
firms in the context of the other constraints that would remain post-merger.*%” For
example, where the CMA finds evidence that competition mainly takes place
among few firms, any two would normally be sufficiently close competitors that the

488 CMA129, paragraph 4.1.

489 CMA129, paragraph 4.3.

490 CMA129, paragraph 4.3.

491 CMA129, paragraph 4.3.

492 CMA129, paragraphs 4.8—4.10.

493 CMA129, paragraph 4.8.

494 CMA129, paragraph 4.9.

495 CMA129, paragraph 4.9.

496 CMA129, paragraph 4.10.

497 CMA129, paragraph 4.10.
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Market

7.38

Parties’

7.39

elimination of competition between them would raise competition concerns,
subject to evidence to the contrary.4%

shares

In this section we present estimates of market shares within the Duties market. In
a differentiated market such as the supply of Duties to police forces in the UK,
horizontal unilateral effects are more likely to result from a merger where one or
more of the merger parties has a strong position in the market.*®® The level and
stability of market shares are relevant evidence in this regard.5®

views

The Parties submitted that market shares need to be interpreted with caution for
the purposes of a forward-looking merger assessment.°"

7.40  They submitted that little weight should be attributed to a market share analysis for
the purposes of assessing different suppliers’ past, present and future competitive
strength.5%2 NECSWS submitted that very little (if any) insight relevant to the
CMA’s investigation can be derived from the CMA'’s revenue-based market share
analysis. %03

7.41  The Parties submitted estimates of market shares for the supply of Duties to police
forces in the UK in 2021. Their estimates were made on a volume basis, based on
the number of police officers per police customer, according to official data on the
number of police officers per force in England and Wales as of March 2021.5% The
Parties’ estimates are shown in Table 7-1.

Table 7-1: Shares of supply for supply of Duties to police forces (UK, 2021)

Competitor Number of police

officers (%)

NECSWS [30-40]

Capita SSS [20-30]

Parties Combined [50-60]

Crown [20-30]

Totalmobile (GRS) [10-20]

SAP [5-10]

Zellis [0-5]

Midland HR [0-5]

In House [5-10]

Total

100

Source: FMN, Table 14.3A.

498 CMA129, paragraph 4.10.
499 CMA129, paragraph 4.12(a).
500 CMA129, paragraph 4.12(a).

501 Parties’
502 Parties’

response to the Market Shares WP, 4 August 2022, paragraph 1.
response to the Market Shares WP, 4 August 2022, paragraph 1.

503 NECSWS's response to the provisional findings, 7 October 2022, comment on paragraph 7.46 of the provisional

findings.
504 FMN, p

aragraph 14.17.8.
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Our assessment

7.42

7.43

7.44

Measures of concentration such as shares of supply can be useful evidence when
assessing closeness of competition.5% Therefore, as part of our competitive
assessment we often use market shares for the defined market(s) as one measure
of the strength of different competitors.

We consider that examining market shares provides context to our competitive
assessment of the Duties market. They are a measure of historical market
concentration and, in particular, capture the outcome of previous competition in a
period through which current suppliers have been active in the market. However,
we also recognise that they have limitations which reduce their usefulness in this
case. As such, we assess them alongside other evidence in the round in forming
our conclusion.

As part of our review we examined market shares using several different metrics
(Table 7-2), including the revenue-based estimates, estimates based on customer
numbers, and the Parties’ volume-based estimates.

Table 7-2: Shares of supply for Duties suppliers (UK, 2021)

Competitor Revenue (%) Number of police Number of police Number of police
officers (%) forces (%) forces
NECSWS [10-20] [30-40] [10-20] [<]
SSS [50-60] [20-30] [30-40] [<]
Parties Combined [60-70] [50-60] [40-50] [<]
Crown [20-30] [20-30] [20-30] [<]
Totalmobile (GRS) [6-10] [10-20] [30-40] [<]
SAP - [5-10] [5-10] [<]
Zellis [0-5] [0-5] [0-5] [<]
In House [] [5-10] [0-5] [<]
MidlandHR/Unverified [] [0-5] [0-5] [<]
Total 100 100 100 48

Source: CMA estimates based on Parties and third party data.

Shares by revenue: We have calculated revenue shares by collecting revenue information from suppliers active in the market.

Shares by number of police officers: We have repeated the Parties’ estimates of shares by number of police officers.

Shares by number of police forces: We have calculated shares of the total number of police forces by using customer lists collected from
suppliers currently active in the market.

Note: The Parties’ included MidlandHR in their volume estimates but MidlandHR told us it does not compete in the Duties market.

7.45

7.46

The market share estimates differ across the three metrics. For the purposes of
our merger assessment the most significant difference across metrics was in the
size of NECSWS’s market share. In the Parties’ volume-based estimates
NECSWS is found to have a market share of [30—40%]. A large proportion of this
market share is attributable to NECSWS'’s provision of Duties to the Metropolitan
Police, which has a high number of staff. If market shares are estimated on the
basis of revenues or customer numbers, NECSWS'’s share falls significantly to
[10-20%] or [10-20%] respectively.

In general, in a differentiated product market we place more weight on revenue
shares than other metrics, since they more accurately represent the economic

505 CMA129, paragraph 4.14.
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value of contracts. We consider this holds in assessing this market. However, we
also recognise that the revenue profiles of contracts vary such that revenues may
not be a stable metric across time.%% We have therefore looked at all three
metrics.

7.47 Regardless of the metric used, the Parties are two of the three largest competitors.
Taken together, we estimate that the Parties’ combined market share is around
[40-50%] to [60—70%] with a minimum increment from the Merger of [10-20%].

Conclusion

7.48  Overall, across all metrics, we consider that the current market share data shows

that the supply of Duties to police forces is highly concentrated, with a small
number of suppliers accounting for a large proportion of overall supply. In
particular, the Parties are among the four largest suppliers, reflecting historical
successes they have had in the market and on all metrics, the Parties are two of
the three largest competitors.

Internal documents

7.49

We have reviewed the Parties’ internal documents for evidence of their own views
of the competitive constraints they face.>” We have found and therefore reviewed
relatively few internal documents discussing Duties. This may be because there
are very few competitive opportunities for Duties or because it is a relatively small
part of the Parties’ businesses (approximately [¢<] of NECSWS’s UK revenues
and approximately [¢<] of SSS’s UK revenues). Summaries of relevant points
within the documents we have reviewed are given in Appendix C — from
Document 32 to Document 46.

NECSWS'’s views — NECSWS’s documents

7.50

NECSWS submitted that the documents that the CMA reviewed were primarily
focused on the Metropolitan Police opportunity, which ended in a cancelled
procurement. NECSWS submitted that its assumptions in relation to this
opportunity as set out in the internal documents WP were inaccurate, because the
‘main’ suppliers NECSWS identified ([¢<]) were not considered suitable by the
Metropolitan Police.5%8

506 We have examined revenue market shares between 2019 and 2021 and found that they varied by up to nine
percentage points. We have focused on the most recent (2021) revenue market shares and looked at these alongside
other metrics.

507 CMA129, paragraph 4.13.

508 NECSWS's response to the Internal Documents WP, 4 August 2022, paragraph 1.4.1(a).
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7.51

7.52

7.53

NECSWS submitted that internal documents relating to Duties cited by the CMA
are characterised by a level of optimism in relation to CARM [§<].599

NECSWS made the following observations on the substantive conclusions drawn
in our Internal Documents WP:

(@) NECSWS and SSS are not close competitors in Duties and have [¢<] against
each other since [¢<] 2015. The Parties will not be close competitors, [¢<], in
Duties absent the Transaction, because NECSWS intends [¢<].

(b) Duties products are broadly similar across emergency services customer
segments and the non-emergency services user base. This allows ERP
suppliers and workforce management suppliers to compete for Duties
opportunities, as recognised in NECSWS's internal documents ([¢<]).

NECSWS submitted that the Parties’ internal documents clearly evidence that
NECSWS and SSS focus far more on other competitors than on each other and
that these documents cannot, therefore, reasonably support a finding the Parties
are close competitors in the supply of Duties.5'°

Our assessment - NECSWS'’s documents

7.54

7.55

7.56

Response to NECSWS’s views

We acknowledge that the documents we have reviewed primarily focused on
consideration of a historical Metropolitan Police opportunity. Nevertheless they
provide insight into NECSWS’s views of the competitive landscape at the time and
that even if its views proved to be ultimately incorrect as regards the specific
opportunity with the Metropolitan Police, they reflect NECSWS’s own assessment
of the market at the point in time. We consider more recent developments related
to the Metropolitan Police in paragraph 7.120 below.

In relation to NECSWS’s submissions at paragraph 7.52 we consider the point
about opportunities at paragraph 7.75, future plans for CARM at paragraph 7.120
and the similarities with other products at paragraphs 7.10 to 7.27.

In response to NECSWS’s submission at paragraph 7.53, we acknowledge that
NECSWS’s and SSS’s documents show that they regard [<] as a competitor, but
they also show that the Parties consider each other to be competitors (see
paragraphs 7.57 to 7.58 below).

509 NECSWS's response to the Internal Documents WP, 4 August 2022, paragraph 1.4.1(b).
510 NECSWS'’s response to the provisional findings, 7 October 2022, comment on paragraphs 7.57 and 7.68.
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7.57

7.58

7.59

Closeness between the Parties

NECSWS mentioned and analysed [¢<] as a possible competitor when it
considered the previous Metropolitan Police opportunity.5'" NECSWS saw [$<] as
having a similar Duties offering to itself.5'2

Closeness with others

NECSWS regularly mentions [<] and considers that [¢<] has a stronger offering
than its own offering.5'* NECSWS mentioned [¢<] once and did not conduct a
detailed assessment of its offering (unlike with [$<]).5'* NECSWS mentioned [¢<]
once but noted that its offering is not typically used by the police.?'®

Conclusion

We have seen only a limited number of NECSWS documents relevant to the
Duties market. However, these documents indicate that the pool of competitors
NECSWS mentions and analyses, is very limited. NECSWS considers that [¢<]
and [<] are close competitors to itself in the Duties market. Beyond these two
suppliers NECSWS is also aware of [¢<] and [¢<] as suppliers, but the documents
show they are not seen as close constraints.

SSS’s views — SSS’s documents

7.60

7.61

7.62

SSS submitted that historic documents do not reflect the current state of
competition and the documents should be interpreted with reference to the context
in which they were created, including that some documents were created in the
context of the proposed sale of SSS, which might ‘set out aspirational targets’.5'®

SSS submitted that an absence of any reference to Totalmobile in competitive
assessments within its internal documents does not mean that SSS does not, in
practice, view Totalmobile as a strong competitor.5'” Even in the absence of
specific references in SSS’s internal documents, SSS submitted that it considers
Totalmobile as providing a strong constraint.5'®

SSS submitted that, despite stating in a document that its product is the superior
product in the market, it is not the case that [8<].51°

511 Appendix C, Documents 32 and 34.

512 Appendix C, Document 34.

513 Appendix C, Documents 32—34 and 38.

514 Appendix C, Document 34.

515 Appendix C, Document 34.

516 SSS's response to the Internal Documents WP, 4 August 2022, paragraphs 2.2 and 2.5.

517 We note that we have seen one reference to Totalmobile under the name of GRS which it acquired. See Appendix C,
Document 41.

518 SSS’s response to the Internal Documents WP, 4 August 2022, paragraph 5.2.1.

519 SSS’s response to the Internal Documents WP, 4 August 2022, paragraph 5.2.2.
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Our assessment - SSS’s documents

7.63

7.64

7.65

7.66

7.67

7.68

Response to SSS’s views

In relation to SSS’s submissions set out at paragraph 7.60, we recognise these
are historical documents and have taken their context into account when
determining how much weight to place on them as evidence.

With regards to the submissions set out at paragraphs 7.61 and 7.62, we have not
seen evidence within SSS’s documents demonstrating it views Totalmobile as a
strong constraint, although we have seen other evidence (eg opportunities data,
customer and competitor views set out later in the chapter) that Totalmobile plays
a role as a competitor in this market.

Closeness between the Parties

SSS regularly mentions NECSWS in its documents®?° and sees it as the [<]
competitor in the Duties market (after Crown and itself).%2' While SSS sees
NECSWS [<] of its mentions of NECSWS show that it sees NECSWS as a
competitor.522

Closeness to other suppliers

SSS describes the Duties market in the UK as having intense rivalry, with only
three main suppliers (Crown, NECSWS and itself).523 It has described itself in
some documents as being the [<] and has in a recent document [<], than both
Crown and NECSWS.5%4

SSS regularly analyses Crown when assessing competitors.5?® SSS recognises
Crown as one of two major suppliers in the UK (the other being SSS itself).526 SSS
sees Crown’s product as being [¢<] than SSS’s,%%” but considers that Crown
[6<].528 This shows that SSS considers Crown as a [¢<] competitive constraint.

SSS mentions Totalmobile in one of its documents but note that it is not aware of it
having recent success.®?° This indicates that SSS views Totalmobile only as a []
constraint.

520 Appendix C, Documents 38, 40, 42, 43—45.
521 Appendix C, Document 38.

522 Appendix C, Document 40.

523 Appendix C, Document 45.

524 Appendix C, Document 38.

525 Appendix C, Documents 38, 41, 43, 44—46.
526 Appendix C, Document 38.

527 Appendix C, Documents 38 and 44.

528 Appendix C, Document 45.

529 Appendix C, Document 41.

125



7.69 SSS mentions Oracle in one document but only to note it has no Duties
capability.530 SAP is not referenced in any of SSS’s documents.

Conclusion

7.70  We have seen only a limited number of SSS documents relevant to the Duties
market. These documents show that SSS considers Crown to be its [<]
competitor and [¢<] constraint on it in the market. SSS also considered NECSWS
to be a competitor, the [<] strongest competitor in the market, albeit with a [<]
product than itself. SSS’s internal documents indicate that other providers are not
considered to be material constraints on SSS.

Recent opportunities

7.71  Evidence of customer diversion between merger parties and past competitive
interactions, such as merger parties’ offers in tenders, is relevant to the
assessment of closeness of competition.53

7.72  We have analysed customer data on opportunities (tenders, direct awards and
extensions) since 2017 in the Duties market. These opportunities allow suppliers
to retain their customers or win customers from their competitors. Consideration of
a suppliers’ frequency of participation and success rates in opportunities allows us
to assess the current competitive constraints being provided by different suppliers.

Parties’ views

7.73  The Parties submitted their own estimates of recent opportunities covering their
understanding of the type of opportunity, which suppliers bid and which supplier
was successful.53? They submitted that this analysis was clear evidence that the
Parties were not close competitors in Duties.53? They submitted:

(@) [<];and
(b) [¥].

7.74 Inrelation to direct awards and extensions, SSS submitted that the provisional
findings provided no evidence to support a view that the Parties’ presence in the
Duties market meant they placed an indirect constraint on each other. SSS
submitted: 534

530 Appendix C, Document 43.

531 CMA129, paragraph 4.13.

532 Parties’ response to the CMA'’s phase 1 s109(5), 24 March 2022, Annex 3.1 and Parties’ Note on analysis of bidding
data, 21 March 2022.

533 Parties’ initial phase 2 Submission, 31 May 2022, paragraph 4.10.

534 SSS’s response to the provisional findings, 7 October 2022, paragraph 12.7.
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(a) direct awards and extensions reflect competition at the time of the original
framework or contract award;

(b) extensions are typically an interim measure taken before a customer is ready
to go out to a full tender; and

(c) the Parties’ ability to secure awards and extensions will decrease as
customers’ requirements increasingly include [¢<] solutions, which the
Parties currently [<].

Our assessment

7.75

We have conducted our own assessment of recent opportunities in the Duties
market, drawing on evidence received from customers, competitors and the
Parties. We have found there to have been a very small number of opportunities in
the Duties market since 2017 (see Table 7-3). We have seen evidence of only one
completed tender process, %3 although we note that we have seen evidence of four
tender/framework processes that were commenced and subsequently were either
cancelled, delayed or deferred.%% We have seen evidence of [¢<] direct awards
and note that for several of these we have conflicting information as to whether
they were best described as a tender or a direct award.%¥” We have also seen
evidence of [<] extensions.

Table 7-3: Duties opportunities since 2017

Market wide total NECSWS SSS

Tenders [<] - -
Party involved in - [<] [<]
Both Parties involved in - [<] [<]
Won - [] [<]

Direct awards [<] [<] [<]

Extensions [<] [<] [<]

Source: CMA analysis of Parties’, customer and competitor data, data until June 2022.
Note: ‘Involved in’ means that the Party was at least invited to the opportunity (and may have engaged in informal negotiations, pre-
qualification and/or submitted a bid).

7.76

.77

There have also been very few examples of customers changing suppliers. Almost
all of the opportunities have been awarded to the incumbent supplier.

Closeness between the Parties

[<]. [<], both Parties have won direct awards and extensions over this period.
SSS has won [<] direct awards and [¢<] extensions. NECSWS has won [X]
direct awards and [é<] extensions. For both Parties, these [¢<] have been entirely

535 We recognise that some direct awards included an initial market test. However, where customers have described the
eventual appointment as a direct award we have classified them in this manner.

536 Response to the CMA questionnaire from a third party, June 2022, question 3.

537 We recognise that some direct awards included an initial market test. In some cases the appointed supplier referred
to these opportunities as tenders while the customer referred to them as direct awards. Where customers have described
the eventual appointment as a direct award we have classified them in this manner.
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7.78

7.79

7.80

from existing customers where they held an incumbency position. The Parties’
successes in direct awards and extensions indicates that they have been seen as
viable options for their own customers.

The lack of direct competition between the Parties must be viewed alongside the
very limited amount of direct competition to have occurred in the market at all (only
one completed tender process since 2017). However the Parties’ presence in the
market means they have placed some indirect constraint on each other at the
point of award for the other opportunities discussed above.

Closeness with others

The tender we have identified in the market was for a wider package of software,
of which Duties was only one component. SSS won this contract [<]. The
customer identified other bidders for the contract, but we consider these bidders
were unlikely to be able to provide the Duties component themselves, given no
other evidence suggests they have a presence in the Duties market.538

Outside the one tender since 2017 the most active alternative supplier was Crown,
which won [<] direct awards and [<] extensions. While direct awards and
extensions are not examples of direct competition with either of the Parties, as the
most active supplier (in terms of winning opportunities) in the market, we consider
that Crown’s success in direct awards and extensions indicates that it exerted a
strong indirect constraint as an alternative option for customers considering either
tendering, or not appointing their incumbent supplier through a direct award or
extension. Totalmobile was [<].

Conclusion

7.81

7.82

7.83

Our opportunities analysis shows that there are relatively few opportunities in the
market and tender opportunities are particularly rare.

Almost all opportunities are won by incumbents. Crown and SSS have been
particularly successful at retaining customers. NECSWS has also won some direct
awards and extensions to retain its existing customers.

Overall, the opportunities data shows little evidence of strong direct competition in
the supply of Duties in the UK. The most successful suppliers in the market have
been Crown and SSS and these are likely to have placed a constraint on each
other, even if indirectly. There is relatively limited evidence of SSS and NECSWS
placing a direct constraint on each other through tender opportunities;

538 Smartek21 Ltd, Pretium Change Management, Agilisys, Cloud Logik and DBaas all submitted a bid for the one tender
but did not win it. We understand that this tender was for a combined ERP solution of which Duties was one aspect and
that these competitors primarily provide ERP solutions as opposed to solely Duties (response to the CMA questionnaire
from a third party, February 2022).
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nonetheless, we consider that their ability to win direct awards and extensions
indicates that they placed some indirect competitive constraint on each other. We
accept SSS’s submission that direct awards and extensions reflect historic
competition to an extent. However, at the point of awarding an extension or direct
award, the customer may also consider the alternative options and suppliers
available to them and has the option of switching to another supplier (even if they
do not ultimately choose to switch). As explained in chapter 5 Nature of
Competition, we therefore consider that the ability to win direct awards and
extensions also means that a supplier continues to exert an indirect competitive
constraint.

Customers’ views

7.84  When assessing closeness of competition between merger parties, the CMA often
gathers the views of customers.53°

7.85  We asked customers to identify all the Duties providers that they believed could
meet their software requirements, ranking the suitability of their offering from one
to five (where five is most suitable). The results are shown in Table 7-4.

Table 7-4: Number of mentions of Duties suppliers

Number of
mentions
Crown 7
SSS 3
NECSWS 2
Totalmobile 2
SAP 1

Source: Eight customer responses to the CMA phase 1 questionnaire.
Question: Please list all of the Duties providers that you believe could meet your software requirements in the following table, ranking
the suitability of their offering from one to five (where five is most suitable).

7.86  Eight customers answered this question, out of 15 that responded to our phase 1
questionnaire (and out of 48 police forces in the UK).

7.87  Crown was mentioned the most times (mentioned by seven of eight respondents)
as a supplier that could meet the needs of customers. Only two forces commented
on its strengths and weaknesses.

7.88 NECSWS was mentioned twice but neither of the respondents discussed
NECSWS's strengths or weaknesses.%4°

7.89  SSS was mentioned three times. Only one force listed SSS’s strengths and
weaknesses. %’

539 CMA129, paragraph 4.13.
540 Response to the CMA questionnaire from two third parties, March 2022, question 16.
541 Response to the CMA questionnaire from a number of third parties, March 2022, question 16.
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7.90 Totalmobile was mentioned twice but neither of the respondents discussed
Totalmobile’s strengths or weaknesses.5%*2

7.91  SAP was mentioned once as a suitable supplier.543

Conclusion

7.92  Given the relatively limited number of responses and the lack of elaboration by
respondents on strengths and weaknesses, we place limited weight on this
customer questionnaire evidence, though it is consistent with other evidence in
showing a limited competitor set and not identifying significant alternative suppliers
to the Parties, Crown and Totalmobile.

Competitors’ views

7.93  When assessing closeness of competition between merger parties, the CMA often
gathers the views of competitors.54

7.94 [¥].

7.95 Totalmobile3*® submitted that SSS (Capita) and Crown are its main competitors346
in the Duties market for police forces. It did not refer to NECSWS as a competitor,
but it noted that both NECSWS’s and SSS’s Duties products have a dated look
and feel, although it considered that this is a problem with all Duties systems.

Conclusion

7.96  We consider that alternative suppliers identified the same competitor set as the
other sources of evidence for the Duties market. The views of competitors indicate
that Crown and SSS as the leading suppliers in the Duties market and that
NECSWS and Totalmobile are credible (albeit less strong) competitors.

Market developments

7.97 We have assessed whether there are any market developments that may mean
that the strength of the competitive constraint the Parties place on each other and
others place on the Parties, may materially change over the next few years.

7.98  We first assess how many future opportunities will arise, then how well placed the
Parties and other suppliers are to compete for these opportunities and then

542 Response to the CMA questionnaire from two third parties, March 2022, question 16.

543 Response to the CMA questionnaire from a third party, March 2022, question 16.

544 CMA129, paragraph 4.13.

545 Note of a call with a third party, June 2022, paragraph 10.

546 Totalmobile also listed Allocate Software as a competitor, although this was in the context of provision of rostering to
the NHS, rather than police customers, and hence we have omitted above.
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whether, and how fast, there may be a change in customer requirements towards
public cloud solutions (see paragraphs 5.16 to 5.30).

Number of opportunities

7.99

7.100

We have examined how many future opportunities are likely to arise in the Duties
market. Suppliers identified [¢<] likely tender opportunities over the period 2022 to
2023 (we were unable to identify if any, and if so how many, opportunities may
arise in 2024).%47

Our competitive assessment has taken account of these identified opportunities for
competition, as well as being aware that other competitive opportunities may arise
and also that indirect competition continues to occur. We have taken account of all
of these to determine whether the Merger has resulted, or may be expected to
result, in an SLC.

Future transition towards cloud-based services

7.101

7.102

7.103

Parties’ views

The Parties submitted that it is now essential for suppliers to be able to offer a
cloud-based solution in Duties.?*® They submitted that on-premise solutions will
continue to be relevant for extensions in the near future, given customers' existing
solutions, but they will not be able to impose a meaningful competitive constraint in
relation to new contract tenders, taking into account (in the Parties’ view) clear
evidence of the trend in this direction.

Further, the Parties submitted that suppliers with cloud-based capabilities currently
exert a strong competitive constraint, and that (in their view) the evidence
suggests that customers' adoption of cloud-based solutions will only increase in
the near future.5*° The Parties submitted that suppliers who do not keep up with
customer requirements are likely to exert a materially weaker constraint going
forward.

Customers’ views

We asked customers to indicate how important they expected cloud-based
services to be in future. Figure 7-1 below shows that most Duties customers
answered that cloud would be important in future (13 out of 21 answered that it
was between four and five in importance on a scale of one to five, with five being
very important and one being not important).

547 Response to the CMA questionnaire from a third party, June 2022, question 4.
548 Parties’ response to the Market Developments WP, 4 August 2022, page 40.
549 Parties’ response to the Market Developments WP, 4 August 2022, page 40.
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Figure 7-1: Duties customers — importance of cloud

Importance of suppliers' cloud capability
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Source: CMA analysis of third-party data (Question: When next deciding on a Duties product, how important or unimportant will a Duties
suppliers’ cloud capability be for you?).

Note:

1. One customer gave a response of ‘2.5’ which is shown on the x axis of the chart.

2. Base: 21 police forces.

7.104 Alongside their quantitative responses, most customers also provided comments
to explain their answer. These responses were varied and often explained the
respondent's view with specific or detailed points. In order to summarise these
responses, we have classified them under the broad themes set out below. Some
respondents gave answers that have been classified into multiple categories.

(a) Nine respondents mentioned that moving to cloud fits with either their own or
national strategy;%%°

(b) Four respondents said cloud-services would be important because of their
benefits; %%’

(c) Five respondents said they would carefully balance any decision on cloud
against the risks or that they were currently considering cloud;>%2

(d) Two respondents said cloud was a consideration but not vital; and®%3
(e) Two respondents said they were already actively moving towards cloud.%%*

7.105 One customer told us on a call that for its next procurement it was likely that a
cloud-based solution would be preferred to an on-premise solution, but that a

550 Response to the CMA questionnaire from a number of third parties, May 2022.
551 Response to the CMA questionnaire from a number of third parties, May 2022.
552 Response to the CMA questionnaire from a number of third parties, May 2022.
553 Response to the CMA questionnaire from two third parties, May 2022.
554 Response to the CMA questionnaire from two third parties, May 2022.
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7.106

7.107

7.108

7.109

privately hosted solution would likely be sufficient (as opposed to a public cloud
solution).>®®

Competitors’ views

We spoke to two competitors that had differing views as to how long on-premise
solutions would remain viable.

One competitor told us that it anticipates that all tenders will be cloud-based in the
next three years. However, it expects on-premise solutions will remain viable for
the next 12-18 months.%%

One competitor told us that it is now essential for suppliers to offer a cloud-based
solution.>%’ It considered that purely on-premise solutions will no longer be a viable
proposition.

Conclusion

We have found that being able to offer a cloud solution will be increasingly
important. It is unclear from the customer responses outlined above what form of
cloud solution (public or privately hosted) customers may prefer. Some customers
say they will actively consider cloud but will consider the risks and benefits of it at
the stage at which they next procure.

Future competitiveness of the Parties’ products

7.110

7.111

7.112

We have considered the likely future competitiveness of the Parties’ products
taking into account that their broad prospects for future competitiveness, as well
as our finding set out at paragraph 7.102 above that an ability to offer a cloud
solution will be increasingly important.

NECSWS'’s views - CARM

NECSWS submitted that [$<]. .558

Current customers

[<], NECSWS currently has [<] Duties customers covering [<] police forces
(one customer is a consortium of three police forces). The last of these contracts
currently runs until [8<] and there are [<] within these contracts.559

555 Note of a call with a third party, September 2022, paragraph 13.

556 Note of a call with a third party, June 2022, paragraph 7.

557 Note of a call with a third party, June 2022, paragraph 3.

558 Parties’ response to the AlS, 4 August 2022, paragraph 1.4.6.

559 NECSWS's response to CMA queries of 28 July following main party hearing, 3 August 2022, question 5(a)—(b).
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Metropolitan Police
7113 [5<].560
7.114 [].561
7.115 [<].562
7.116 [3<].563 564 [3<] 565

7117 [¥].

Marketing of CARM and opportunities for CARM
7.118 NECSWS last won a new customer for CARM in [$<].566 [&<].
7.119 []:597

(@ [<[

(b) [<];

(c) [«]; and

(d) [].
7.120 [<]:568

(@) [<I];

(b) [3<].569 [5<].570 [5<].571

(c) [X].

Plans for CARM

7121 [3<].572

560 NECSWS's response to the CMA’s RFI 2, 30 May 2022, question 12(b).

561 FMN, paragraph 15.65.

562 NECSWS's response to the CMA’s RFI 2, 30 May 2022, question 12(b)—(d).

563 NECSWS's response to CMA queries of 28 July following main party hearing, 3 August 2022, question 5.
564 NECSWS, main party hearing transcript, page 94.

55 NECSWS's response to the CMA’s RFI 2, 30 May 2022, question 12.

566 Parties’ response to the AIS, 4 August 2022, paragraph 1.4.6.

57 NECSWS's response to CMA queries of 28 July following main party hearing, 3 August 2022, question 5(c).
58 NECSWS's response to CMA queries of 28 July following main party hearing, 3 August 2022, question 5(c).
569 FMN, paragraphs 15.69 and 15.70 and NECSWS's response to the CMA’s RFI 2, 30 May 2022, question 12(e).
570 NECSWS's response to the CMA’s RFI 2, 30 May 2022, question 12.

571 NECSWS's response to the CMA’s RFI 2, 30 May 2022, question 12(e).

572 NECSWS's response to the AlS, 4 August 2022, paragraph 6.1.
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7.122 [<].573 [5<].57* Specifically, NECSWS referred to the following documents:
(@) [1,°7°
(b) [].57
(c) [1.577
(d) [¥].57

7.123 In response to the provisional findings, NECSWS submitted that the CMA had
disregarded this documentary evidence and the oral submissions made at the
Main Party Hearing.5"®

CARM'’s financial position

7.124  [3<].580

Cloud-capability

7.125 NECSWS submitted that [6<].581

Third party views - CARM

7.126 One customer told us that CARM has been its primary resource management
system for the last 15 years.582 It currently uses version 4.2 of the CARM product.
It said that this works as a duties management tool but not as an adequate
resource management tool.%®3 It said the current version is [¢<]. The customer is
currently upgrading to version 4.7 which would address [¢<] and would give the
product a further two to three years of life.58 It noted that CARM also has a
version 5 which is an advanced product and very different to version 4.7.

578 NECSWS, main party hearing transcript, page 99.

574 NECSWS's response to CMA queries of 28 July following main party hearing, 3 August 2022, question 5(d).

575 NECSWS internal document, Annex 189 to the CMA queries of 28 July following main party hearing ‘[<]’, 5 July
2021, slides 2-5.

576 NECSWS Internal Document, Annex 18.1.27 to the DMN, ‘[¢<7, 23 September 2021, page 11.

577 NECSWS Internal Document, Annex 190 to the response CMA queries of 28 July following main party hearing ‘[¢<7’,
23 September 2021, slide 4.

578 NECSWS Internal Document, Annex 191 to the CMA queries of 28 July following main party hearing ‘[<]’, 31 March
2021.

579 NECSWS's response to the provisional findings, 7 October 2022, comments on paragraphs 7.135-7.140.

580 NECSWS's response to CMA queries of 28 July following main party hearing, 3 August 2022, question 5(e).

581 NECSWS's response to the Market Developments WP, 4 August 2022, page 40.

582 Third party submission to the CMA, 26 August 2022, question 4.

583 Note of a call with a third party, September 2022.

584 Note of a call with a third party, September 2022.
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7127

7.128

7.129

7.130

7.131

7.132

7.133

7.134

The same customer is reviewing its strategy for a long-term solution. It explained
that while it does this, it is ‘almost certain’ that it will have to extend its current
CARM contract further while it considers and chooses its future options.

With regards to its future options, it told us that it would likely look for a
replacement for the current version of CARM. It would assess which options could
meet its needs, in particular one that can integrate with its wider ERP solution and
one that could be cloud-based (although a privately-hosted cloud option would
likely be sufficient).

Choosing a future option would require it to assess the available options. This
would likely include assessing CARM version 5 and solutions from other providers.
It has not yet decided the form of procurement it will undertake, whether that will
be contested or not, and whether or not it will use Solution Providers Framework 2
(SPF2) for such a procurement.

One customer told us that it had been using CARM for many years and it is fully
embedded in its working practices and system interfaces.%® Due to several back-
office systems and process reviews it thought it would not be cost effective to
‘compete the contract’ at the last procurement point. A direct award was agreed
with the supplier to avoid additional framework charges.

One customer told us that at its next procurement - expected around September
2023 — it would be seeking a product [$<].586

One supplier told us that it understands that NECSWS’s CARM product is
[]_587

Our assessment — CARM

In light of the above evidence regarding the future competitiveness of CARM, we
have considered the likelihood of NECSWS winning new customers and/or
retaining existing customers, and its incentives in relation to staying active in the
market.

With regards to new customers, while NECSWS has made both some active
attempts to market CARM to new customers up until 2019, and some reactive
attempts since 2021, [<]. However, given there are relatively few open
opportunities to win new customers in the market, this is not surprising or out of
line with other suppliers’ success rate as regards new customers.

585 Response to the CMA questionnaire from a third party, June 2022, question 42.
586 Response to the CMA questionnaire from a third party, June 2022, questions 45 and 51.
587 Note of a call with a third party, June 2022, paragraph 12.
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7.135

7.136

7.137

7.138

7.139

With regards to existing customers, NECSWS has had mixed success in retaining
its current Duties customers. [<].

We consider that following [<] cancellation of its recent procurement, its future
intentions for contracting a Duties supplier are highly uncertain. [<]. [<] (see
paragraph 7.117) while it reviews its future strategy (see paragraph 7.114). If [<]
launches a further procurement for a new Duties product (or a tender that includes
Duties functionality), it is unclear whether NECSWS’s CARM product would meet
the requirements of that tender, given [<] prior comments on the suitability of
CARM [<]. However, in its latest submission to us, [¢<] stated that it would likely
make an assessment of the latest version of CARM (v5) alongside other suppliers’
products when it came to reviewing future options. We further note that NECSWS
is on the SPF2 framework and if a future Duties procurement was run using this
framework it could seek to bid if it wished to. The time until any future procurement
occurs would also allow NECSWS to consider its options and potentially develop
its offer to [<] to make it more attractive.

With regards to NECSWS's incentives to remain active in the market with CARM,
we have considered, in particular, CARM's financial position. CARM earned a
positive gross margin of approximately [¢<]% in FY22, and a positive gross margin
for the preceding [¢<] financial years (although before accounting for ‘Cap DeV’ it
earned [<] in FY20 and FY22).58 We acknowledge that the [¢<] contract [<].
[<].

One of NECSWS's existing customers ([¢<]) currently uses CARM v5,589

[<], [¢<]. We consider that the existence of v5 (for which development costs
have already been incurred), [¢<], is evidence NECSWS is continuing to develop
and actively promote CARM [].

We acknowledge NECSWS’s submission that [¢<]. We do not consider that the
documentary evidence submitted by NECSWS is conclusive in this regard. These
documents are all from a period when the Merger was under consideration and
may have been produced when NECSWS focused on its plans for SSS’s Origin
product, assuming the Merger could be completed.5®° The documents contain
limited references to NECSWS’s future intentions for CARM and three of the four
documents refer to [¢<]. One of the documents, which contains a proposal to
[]_591

588 NECSWS's response to the CMA queries of 28 July 2022 following NECSWS’s main party hearing, 3 August 2022,
question 1.

589 NECSWS's response to the CMA’s RFI 4, 6 October 2022, question 84.

590 See CMA129, paragraph 2.29(a).

591 NECSWS Internal Document, Annex 189 to the CMA queries of 28 July following main party hearing ‘[¢<]’, 5 July
2021, slide 4.
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7.140

7.141

7.142

7.143

7.144

We note that NECSWS'’s suggested interpretation of the above documents is not
entirely consistent with other evidence we have considered. For example, as noted
at paragraphs 7.114 to 7.115 above, NECSWS has undertaken some activity to
promote CARM in the last few years and, as noted at paragraph 7.115, it has won
extensions for some of its existing Duties contracts with its current CARM product.

Further, other internal documents, while also not conclusive, suggest that
NECSWS planned to continue to promote CARM, although NECSWS has
submitted that these two documents are more than two years out of date and [<]:

(@) [¥<];°%2and
(b) [<].5%

Our view is that the documents highlighted to us by NECSWS do not sufficiently
demonstrate that it is likely that NECSWS [¢<]. Contrary to NECSWS’s
submissions, we have not disregarded this evidence, nor have we disregarded
NECSWS’s oral and written submissions regarding its intention to [¢<]. Rather we
have taken into account the context of this evidence and considered it alongside
the other evidence available to us.

Overall, we have seen evidence that NECSWS has historically been the third
largest supplier in the market. In light of this, we have considered carefully the
evidence [<]. We consider that the evidence set out above shows, that NECSWS:

(a) will continue to supply and support existing customers for several years
(including contracts lasting until [¢<]);

(b) has won [<] very recent extensions ([¢<]);
(c) faces significant uncertainty [<];
(d) has short-term profitability for CARM, [<];

(e) has developed a new version of CARM (v5) in the last few years which at
least one of its customers is using; and

(f) [].

Given the above, on balance, [¢<]. As such, we consider that NECSWS will have
the incentive to continue to offer CARM as a competitive proposition in the market.

592 NECSWS Internal Document, Annex 5.11 to the phase 1 s190(1) ‘[<]’, slides 8 and 52.
593 NECSWS Internal Document, Annex 9.2.2 to the FMN, ‘[8<]’, July 2020, slide 11.

138



7.145

7.146

7.147

7.148

SSS'’s views — Origin

SSS submitted that SSS’s Origin solution is not cloud capable [¢<]. SSS told us
that customers are telling SSS that they require cloud and will come to tender for
this in the next two years — [6<].5%

SSS submitted that [3<].5% [<].

SSS submitted that competitors which, [¢<], already have a public cloud solution
will have an even greater competitive advantage in future.5%

Our assessment — Origin

In our view, Origin will remain a strong competitive constraint in the market in
future because:

(a) it currently has a large customer base and a strong position in the market,
including having won several direct awards and extensions. It is likely well-
placed to utilise this to continue to win direct awards and extensions;

(b) [<]; and

(c) whilst we acknowledge that it likely requires [<], we consider it is credible
that SSS will achieve this and note that SSS has [¢<].%%7 In the interim it may
be able to develop a credible road-map to customers expecting to require
[¢<] in future.

Future competitiveness of competitors’ products

7.149

7.150

Competitors’ views

We have also considered the likely future competitiveness of the products of
suppliers other than the Parties, particularly in relation to cloud-capability and in
relation to changes from their current offerings.

Crown submitted that [5<].5% It also submitted that its offering is already cloud-
based using the Microsoft Azure platform. It also submitted that incremental and
sometimes major product improvements occur every [$<].5%°

5% Parties’ response to the AlS, 4 August 2022, paragraph 1.4.6.

595 SSS's response to the provisional findings, 7 October 2022, paragraph 12.12.
596 SSS’s response to the provisional findings, 7 October 2022, paragraph 58.

597 SSS’s response to the CMA’s RFI 4, 13 July 2022, paragraph 77.4.

598 Response to the CMA questionnaire from a third party, June 2022, question 4.
599 Note of a call with a third party, June 2022, paragraph 3 and 8.
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7.151

7.152

7.153

7.154

7.155

7.156

7.157

7.158

7.159

Totalmobile submitted that [<].6% It also submitted that it has recently developed
a cloud-based version of its product using Microsoft Azure. At present this is
broadly the same as its on-premise solution but, in future, additional functionalities
will be built into the cloud-based product that will not be available on-premise.6%!

SAP submitted that it has no plans to provide direct supply of Duties management
services to any emergency services customer in the UK in the next two years.60?

Zellis submitted that it has no plans to bid for future opportunities in the Duties
market.603

MidlandHR submitted that [5<].6%4

Our assessment — competitors’ products

Among the Parties’ competitors, Crown and Totalmobile have [¢<] cloud based
products ([¢<]). This capability may mean they are well-placed to compete for
opportunities requiring a public cloud solution in the next few years.

Conclusion

We recognise that there is uncertainty [¢<]. Our conclusion is that NECSWS would
continue to supply CARM and it would continue to be a competitive proposition in
the Duties market in the next few years (see paragraphs 7.127 to 7.128).

As set out in paragraph 7.132, we consider that Origin would remain a strong
competitive constraint in the market. We recognise it may require some
development, but consider that this investment is likely to be made, particularly
given the incentives around its current large customer base.

We consider that broadly, other current suppliers (Crown and Totalmobile) will
remain constraints in the market, and it is not likely that suppliers in adjacent
markets will become competitors in the time period of our assessment, given their
lack of existing plans to enter.

We recognise that customers will increasingly require [¢<] cloud based solutions in
future, but do not consider that a movement towards cloud materially affects our
competitive assessment, since all main suppliers currently have a form of cloud
capability (private or public cloud or the ability for their solution to be deployed into
cloud infrastructure by a customer) and there is the potential to develop this further

600 Response to the CMA questionnaire from a third party, June 2022, question 4.
601 Note of a call with a third party, June 2022, paragraph 2.

602 Third party submission to the CMA, 19 July 2022.

603 Response to the CMA questionnaire from a third party, June 2022, question 4.
604 Third party submission to the CMA, August 2022.
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or win opportunities with either privately-hosted cloud solutions or public cloud
solutions.

Conclusion

7.160

7.161

7.162

7.163

7.164

7.165

7.166

We have found that the Duties market is characterised by a high degree of market
concentration with SSS and Crown having the maijority of customers in the market
and NECSWS and Totalmobile having fewer customers.

We are mindful that where the CMA finds evidence that competition mainly takes
place among a few firms, any two would normally be sufficiently close competitors
that the elimination of competition between them would raise competition
concerns, subject to evidence to the contrary.6% We have therefore considered the
evidence of a high degree of concentration in the Duties market alongside all of
the other evidence we have collected.

There have been very few opportunities to win contracts in the Duties market over
the last five years and in particular very few tenders. [¢<] have been indirect
constraints on each other. Despite the lack of recent direct competition, we
recognise that given the small number of current suppliers in the market, the
Parties are likely future competitors, directly and indirectly.

We have found and therefore reviewed comparatively few internal documents from
the Parties. These documents show that the Parties have historically considered
Crown to be the strongest competitor in Duties and have also considered each
other to be competitors. Competitors and customers also told us that the Parties
were among a small number of suppliers in the market.

We have considered the prospects for each of the Parties’ offerings in future and
whether the strength of constraint they currently place on each other, and other
suppliers place on them, may change.

NECSWS has [<]. We recognise that there is uncertainty [¢<]. However, given
NECSWS’s current position in the market, its expected profitability over the next
few years and ongoing contracts (including recent extensions), [<]. [<], we
consider that NECSWS’s Duties product is likely to continue in the market serving
its current customers, to be available as an option for new customers and
therefore to remain a constraint on SSS in the next few years.

SSS currently has a strong position in the Duties market. While some third-party
feedback identifies weaknesses in SSS’s product, we have seen evidence that
SSS is exploring developing its Duties product and consider that given the
strength of its current product it is likely to have an incentive to develop the

605 CMA129, paragraph 4.10.
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7.167

7.168

7.169

8.1

8.2

8.3

product. We therefore consider that SSS is likely to remain a strong competitor in
the market in future and will remain a constraint on NECSWS.

With regards to other suppliers, we consider that Crown is well positioned to
remain a strong constraint in the market in the future and that Totalmobile will also
provide a constraint, particularly given its recently developed cloud-based solution.
As such, our expectation is that, absent the Merger, Crown and SSS are likely to
be the leading suppliers in the Duties market and NECSWS and Totalmobile will
be credible (albeit less strong) competitors.

Therefore, absent the Merger we consider that in the next few years NECSWS
and SSS would be likely to remain competitors in the market and place a direct or
indirect competitive constraint on each other. We do not consider that there are
sufficient remaining competitive constraints in the market to counteract the loss of
competition resulting from the Merger.

In view of our assessment above, we therefore conclude that the Merger has
resulted, or may be expected to result, in an SLC as a result of horizontal
unilateral effects in the market for Duties in the UK.

COMPETITIVE ASSESSMENT - RMS

In this chapter, we assess whether the loss of competition between NECSWS and
SSS has resulted, or may be expected to result, in an SLC in the supply of RMS to
police forces in the UK.

The Parties currently overlap in the supply of RMS in the UK. The Merger
combines the two Parties and removes any competitive constraint they place on
each other. We have looked at whether the Merged Entity would be likely to
worsen its offering (for example, by removing available product lines, reducing
service quality or investment, or increasing prices) compared to the situation if the
Merger did not take place. This is a horizontal, unilateral effects theory of harm.

This chapter sets out details of our investigation and findings in relation to this
theory of harm, covering:

(a) details of the Parties’ and competitors’ offerings;
(b) market definition;

(c) the key evidence we have reviewed in our competitive assessment,
including: market shares; our assessment of the Parties’ internal documents;
analysis of recent opportunities; evidence from third parties; and our
assessment of future market developments; and

(d) our conclusions.
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Suppliers’ offerings

8.4

8.5

RMS for police forces enables the recording and managing of case-related
information. It usually covers four main functions, namely, case (for managing
court case files), crime (for recording details of crimes), custody (for processing
detainees) and intelligence (for recording intelligence reports).6% These functions
can be provided as an integrated solution (a single application) or as separate
modules (standalone software solutions).

The Parties are two of three main RMS suppliers currently active in the UK. There
is some differentiation between suppliers in terms of product offering and the
customer type that each serve:

(a)

(b)

(c)

SSS offers two different RMS products: PoliceWorks and UNIFI. PoliceWorks
is an integrated RMS (ie an RMS structured as a single application albeit it is
also deployable as modules).5%7 [e<]. It is tailored to Greater Manchester
Police’s (GMP’s) requirements,®%8 but this customer has since stated that it
will move away from PoliceWorks.?%® UNIFI covers the same scope as
integrated RMS products but is formed of separate software modules
addressing the different elements of RMS where the underlying data is
integrated into a single data POLE (people, objects, locations, and events)
store.®'0 Neither PoliceWorks nor UNIFI are cloud-enabled.®!

NECSWS offers an RMS product called CONNECT. NECSWS submitted
that CONNECT is a contemporary event-driven RMS, which means that data
or events entered into the software will trigger other actions.®'? Most
CONNECT customers currently use a private-cloud version, [<] (see
chapter 5 for definitions).6'3

Niche offers an RMS solution that allows for application programming
interfaces with almost all solutions currently in use by UK police forces. Its
product is based around the management of eight core pillars: intelligence,
vulnerability, property, custody, incident, forensics, investigation and crime
management, and case preparation and criminal justice.®'* Its product is
cloud-enabled as an Infrastructure-as-a-Service (laaS)%'® offering.6'6

606 FMN, paragraph 1.7.2.

607 SSS, PoliceWorks, undated, page 2.

608 Parties’ Issues Meeting presentation (confidential version), 6 April 2022, slide 20.

609 ‘Update on PoliceWorks computer system from Chief Constable Stephan Watson’, Greater Manchester Police’s

News, 21 March 2022, (last accessed 22 August 2022).

60 FMN, paragraph 15.55.

61 Parties’ response to the Issues Statement, 28 June 2022, paragraph 5.1.2(d).

62 FMN, paragraphs 12.58— 12.61.

613 NECSWS's response to the Market Developments WP, 4 August 2022, page 22.

614 Note of a call with a third party, June 2022, paragraph 1.

615 JaaS refers to a cloud service where the supplier manages the infrastructure, but the customer manages the software

and apps.

616 Note of a call with a third party, June 2022, paragraph 2.
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(d) Mark43 is an overseas-based RMS provider. It has recently entered the UK
market by contracting to serve Cumbria Constabulary and estimates that its
product will be ready in two years.®'” Its RMS solution offers five core
capabilities: Report Writing, Case Management Investigations, Property and
Evidence, Stat Reporting and Crime Analysis, and Booking and Jail. Mark43
describes itself as cloud-native.6'8

(e) There are a range of other suppliers that provide services that cover specific
aspects of RMS. For example, Kim Software Solutions offers property
management. These suppliers do not offer a full RMS solution on their own
but can sometimes supply police forces in combination with other providers.
However, the majority of police forces use a single RMS provider.

Market definition

8.6

8.7

This section sets out our assessment of the Relevant Market. Where the CMA
makes an SLC finding, this must be ‘within any market or markets in the United
Kingdom for goods or services’.?'® An SLC can affect the whole or part of a market
or markets.52°

While market definition can sometimes be a useful tool, it is not an end in itself.?’
The outcome of any market definition exercise does not determine the outcome of
the CMA’s analysis of the competitive effects of the merger in any mechanistic
way.%22 In assessing whether a merger may give rise to an SLC, the CMA may
take into account constraints outside the relevant market, segmentation within the
relevant market, or other ways in which some constraints are more important than
others.6%3

Product Scope

8.8

8.

©

8.10

Product market definition starts with the relevant products of the merger firms.624
The Parties overlap in the supply of RMS to police forces only.

The Parties submitted that RMS is required only by police forces, and accordingly,
the appropriate frame of reference should be supply of RMS to police forces.6%°

We have not received any evidence to the contrary from the Parties or third
parties. Moreover, RMS is mentioned in the Parties’ internal documents only in the

617 Response to the CMA questionnaire from a third party, June 2022, question 1.
618 Response to the CMA questionnaire from a third party, June 2022, question 1.
619 As regards the Merger, see section 35(1)(b) of the Act.

620 CMA129, paragraph 9.1.

621 CMA129, paragraph 9.4.

622 CMA129, paragraph 9.4.

623 CMA129, paragraph 9.4.

624 CMA129, paragraph 9.6.

625 FMN, paragraph 13.14.
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8.11

context of police forces (see Appendix C) which supports a product market
definition focused on police forces.

For the reasons set out above, our view is that the relevant product market is the
supply of RMS to police forces.

Geographic Scope

8.12

8.13

8.14

8.15

8.16

We have considered the geographic scope of the Relevant Market. As with
product markets, the CMA's focus in defining geographic markets is on demand-
side factors and identifying the most important competitive alternatives to the
merger firms.%26 The CMA may consider a range of evidence as regards
geographic scope, including the views of market participants on consumer
preferences and product characteristics.%%”

The Parties submitted that they supply customers across the UK, conditions of
competition do not differ materially across the country, and that the narrowest
possible geographic frame of reference should be the UK.528

We considered whether the geographic market should be widened to include
countries outside the UK. We note that the Parties’ internal documents mainly
discuss products in the context of UK customers rather than on an international
basis. Where internal documents discuss a specific opportunity, they acknowledge
regional considerations (eg the supplier of neighbouring police forces). However,
this did not alter the competitor set that the Parties consider in relation to that
opportunity. The competitor set on which the Parties’ analysis focuses consists of
those suppliers that already supply UK customers. Where other international
suppliers are mentioned they are typically analysed and considered in
substantially less detail.529

Several third parties emphasised that non-UK suppliers would need to tailor their
products for UK policing and UK criminal justice processes to supply UK
customers.®3° As noted above, Mark43 (a non-UK based supplier) has recently
won a UK contract and told us that its current (international) offering lacks
essential functionality for the UK emergency service market and that it expects to
be able to develop this over the next two years.5?

For the reasons set out above, particularly third parties’ views on the specificity of
certain UK requirements including those flowing from relevant legislation, taking

626 CMA129, paragraph 9.13.

627 CMA129, paragraph 9.13.

628 FMN, paragraph 13.27.

629 Appendix C, Documents 34-35.

630 Response to the CMA questionnaire from a number of third parties, March 2022, question 21.
631 Response to the CMA questionnaire from a third party, June 2022, question 1(c).
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the above evidence in the round, our assessment is that the appropriate
geographic market definition for RMS is the UK.

Conclusion on market definition

8.17

For the reasons set out above, our conclusion is that the Relevant Market is the
supply of RMS to police forces in the UK.

Competitive assessment overview

8.18

8.19

8.20

8.21

In the remainder of this chapter, we assess the key evidence we have reviewed in
considering whether the Merger has resulted, or may be expected to result, in an
SLC in the supply of RMS to police forces in the UK.

We have considered:

(@) market shares;

(b) internal documents;

(c) recent opportunities;

(d) customers’ and competitors’ views; and
(e) market developments.

After our assessment of these various types of evidence, at the end of this
chapter, we set out our conclusion.

In this chapter, we have considered a horizontal unilateral effects theory of harm.
Unilateral effects can arise in a horizontal merger when one firm merges with a
competitor that previously provided a competitive constraint, allowing the merged
entity profitably to raise prices or degrade non-price aspects of its competitive
offering (such as quality, range, service and innovation) on its own and without
needing to coordinate with its rivals.63? The concern under horizontal unilateral
effects essentially relates to the elimination of a competitive constraint by
removing an alternative that customers could switch t0.%33 The main consideration
is whether there are sufficient remaining good alternatives to constrain the merged
entity post-merger.634 Where there are few existing suppliers, the merger firms
enjoy a strong position or exert a strong constraint on each other, or the remaining
constraints on the merger firms are weak, competition concerns are likely.53°

632 CMA129, paragraph 4.1.

633 CMA129, paragraph 4.3.

634 CMA129, paragraph 4.3.

635 CMA129, paragraph 4.3.
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8.22  In our assessment of whether horizontal unilateral effects arise, we review
closeness of competition.®3® The more closely the merger firms compete the
greater the likelihood of unilateral effects.%3” The concept of close competition is
not limited to products or services that have similar characteristics.63 A firm may
be a close competitor if it represents a significant competitive force or exerts a
strong constraint on other firms.®3°® Where there is a degree of differentiation
between the merger firms’ products, they may nevertheless still be close
competitors if rivals’ products are more differentiated, or if there are few rivals.64°
The CMA will consider the overall closeness of competition between the merger
firms in the context of the other constraints that would remain post-merger.%*' For
example, where the CMA finds evidence that competition mainly takes place
among few firms, any two would normally be sufficiently close competitors that the
elimination of competition between them would raise competition concerns,
subject to evidence to the contrary.542

Market shares

8.23 In this section we present estimates of market shares for the RMS market. In a
differentiated market such as the supply of RMS to police forces in the UK,
horizontal unilateral effects are more likely to result from a merger where one or
more of the merger parties has a strong position in the market.®* The level and
stability of market shares are relevant evidence in this regard.4

Parties’ views

8.24  The Parties have made a number of submissions on the relevance of market
shares including that very little weight should be applied to an assessment of
market shares as a measure of competitive strength in a forward-looking merger
assessment.54°

8.

N

5 The Parties submitted estimates of market shares for RMS to police forces in the
UK in 2021. Their estimates were made on a volume basis, based on the number
of recorded crimes reported by each police customer in 2021 according to ONS
data, combined with the Parties’ market intelligence on which customers are
supplied by each supplier in 2021. The Parties’ estimates are shown in Table 8-1.

636 CMA129, paragraphs 4.8-4.10.

637 CMA129, paragraph 4.8.

638 CMA129, paragraph 4.9.

639 CMA129, paragraph 4.9.

640 CMA129, paragraph 4.10.

641 CMA129, paragraph 4.10.

642 CMA129, paragraph 4.10.

643 CMA129, paragraph 4.12(a).

644 CMA129, paragraph 4.12(a).

645 Parties’ response to the Market Shares WP, 4 August 2022, paragraph 1.
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Table 8-1: Shares of supply for RMS to Police forces (UK, 2021)

Competitor
NECSWS
Capita SSS
Parties Combined
Niche
In-house
Memex
EDS CRIS
ABM
Red Sigma
Sopra
Total
Source: FMN, Table 14.2.

Third party views

Shares by volume of recorded crimes (%)
[20-30]
[10-20]
[40-50]
[40-50]
[5-10]
[0-5]
[0-5]
[0-5]
[0-5]
[0-5]
100

8.26  The Athena Consortium of nine police services commented on the suitability of
different metrics for estimates of RMS market shares.%4¢ |t said that:

(a) shares by revenue are a helpful indicator of market share;

(b) it doubted whether the number of police forces was a good basis for market
shares given the differing size of police forces; and

(c) shares by volume of recorded crimes may have merit as it links RMS to a
recorded statistic.

8.27 In addition, the third party said that the share of police officers would also provide
a valid and appropriate way to assess market share. It submitted its own estimates
using this metric, in which it estimated that NECSWS currently has a [40-50%)]
share and Niche a [40-50%] share.

Our assessment

8.28 Measures of concentration such as shares of supply can be useful evidence when
assessing closeness of competition.%*” Therefore, as part of our competitive
assessment we often use market shares in our defined market(s) as one measure
of the strength of different competitors.

8.29  We consider that examining market shares provides context to our competitive
assessment of the RMS market. They are a measure of historical market
concentration and, in particular, capture the outcome of previous competition in a
period through which current suppliers have been active in the market. However,
we also recognise that they have limitations which reduce their usefulness in this
case. As such, we assess them alongside other evidence in the round in forming

our view.

646 Athena Consortium of Police Services response to the provisional findings, 7 November 2022, paragraphs 22-24.

647 CMA129, paragraph 4.14.
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8.30

As part of our review, we examined market shares using several different metrics,
including revenue-based estimates, customer-number based estimates and the
Parties’ volume-based estimates. Estimates of market shares differ by metric
used, as set out in (Table 8-2).

Table 8-2: Market shares in RMS

Shares by revenue Shares by volume of Shares by number of ~ Number of police
(2021) (%) recorded crimes (%) police forces (go-live)  forces (go-live)
(%)

NECSWS [60-70] [20-30] [20-30] [<]

SSS [10-20] [10-20] [5-10] [<]

Parties Combined [70-80] [40-50] [30-40] [<]

Niche [10-20] [40-50] [50-60] [<]

In-house - [5-10] [0-5] [<]

Memex - [0-5] - [<]

EDS CRIS - [0-5] - [<]

ABM [5-10] [0-5] - [<]

RedSigma - [0-5] - [<]

Sopra - [0-5] - [<]

Mark43 - - [0-5] [<]

Total 100 100 100 48

Sources: CMA calculations based on third party responses to phase 2 questionnaire.

Notes:

1. Shares by revenue: we have calculated revenue shares by collecting revenue information from suppliers active in the market. [5<]
and [5<] did not submit any revenue data and hence have been omitted. Our understanding is that these two, (along with [5<] and [5<]),
are small suppliers which do not offer full RMS solutions and therefore we do not expect their absence from the revenue share

calculations

to materially affect our results. [¥<] has not been included as we understand this is not a true RMS solution.

2. Shares by volume of recorded crimes: We have repeated the Parties’ estimates of shares by volume of recorded crimes
Shares by number of police forces (go-live): we have calculated shares of the total number of customers by using customer lists
collected from suppliers currently in the market.

8.31

8.32

In general, in a differentiated product market we place more weight on revenue
shares than other metrics, since they more accurately represent the economic
value of contracts. However, in this market, there are differences in the business
models of the main RMS suppliers, and the potential for annual revenues to vary
over the course of multi-annual contracts, that make it difficult to compare like-for-
like in the calculation of market shares based on revenue.?48649.650 Hence, we
have examined estimates based on all three metrics used above. We have not
made our own estimates based on the share of police officers but note that the
estimates submitted by a third party (see paragraph 8.27) are within the range of
our estimates under other metrics.

On any market share basis, the market for RMS is concentrated, particularly
between NECSWS and Niche, who together account for between [60—-70%]—-[80—
90%)] of the market on any of the basis we have made ourselves and higher still on
the third party estimate based on the share of police officers. Niche is the largest
competitor based on the volume of recorded crimes and number of police forces

848 [3<] su

bmitted that its [6<]. [¢<]. (Response to the CMA’s questionnaire from a third party, June 2022, question 1).

649 \We have examined revenue market shares between 2019 and 2021 and found that they varied by up to 15
percentage points. We have focused on the most recent (2021) revenue market shares and looked at these alongside
other metrics.

650 We note that there is a degree of [<].
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8.33

8.34

whereas NECSWS is the largest competitor by revenue. SSS is the third largest
supplier with a share of [5-10%]-[10-20%].

The market share estimates suggest the Merged Entity would have a combined
market share of between [30—40%] and [70-80%] depending on the metric used.
Niche would be the next largest supplier on the basis of revenue and volume of
recorded crimes, but would be larger than the combined entity on the basis of
number of police forces.

Memex, EDS CRIS, ABM and Sopra are all smaller competitors represented in the
shares by volume, with ABM also represented in the shares by revenue. Our
understanding is that these competitors do not offer a full RMS solution. It is our
understanding that RedSigma was internally developed by Cumbria Constabulary
and Durham Constabulary to serve some of their RMS functions, and it is not used
by any other force.

Our conclusion

8.35

8.36

Our conclusion is that the market for RMS is concentrated. Regardless of which
measure of market shares is used, the RMS market is concentrated around
NECSWS, SSS and Niche who together have a combined share of over 80% of
the market.

However, for the reasons noted at paragraph 8.29 above, we place limited weight
on the market share estimates in this case, and consider them alongside other
evidence that relates to current and future constraints in reaching our conclusion
below in paragraphs 8.151 to 8.159.

Internal documents

8.37

We have reviewed the Parties’ internal documents for evidence of their
assessment of the competitive constraints they face.®%' We note that we have
found and reviewed relatively few internal documents discussing RMS. This may
be because there are very few competitive opportunities for RMS. Summaries of
relevant points within the documents we have reviewed are given in Appendix C —
from Document 47 to Document 53.

Our assessment — NECSWS'’s documents

8.38

We have found and reviewed one relevant NECSWS document relating to a
specific RMS opportunity (Appendix C, Document 47). We have also reviewed a

651 CMA129, paragraph 4.13.
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8.39

8.40

8.41

strategy document that discusses suppliers’ positions in the RMS market over time
(Appendix C, Document 48).

Closeness between parties

NECSWS is aware of SSS'’s historical position in supplying the market and that it
remains a supplier as of 2021.%%2 In relation to a specific opportunity, [<].653

Closeness with others

NECSWS considered Niche to be its strongest competitor and dedicated most of
its bid strategy and analysis to comparing itself against Niche. It states in one
internal document that ‘[6<]'.6%4 [6<].6%5

In 2019, NECSWS was aware of Mark43 and considered it to be a potential
competitor. NECSWS identified that Mark43 has a new, modern, and different
proposition. However, NECSWS did not see this as being entirely to Mark43’s
advantage as it considered it not to be a proven solution.6%

NECSWS'’s views — NECSWS’s documents

8.42

8.43

8.44

NECSWS submitted that although SSS was the incumbent for the [<] tender, this
was with UNIFI which is not an integrated RMS, and [$<].65” NECSWS told us that
[¢<]. NECSWS considered Niche to be the competition.6%8

Our response to NECSWS'’s views

We acknowledge that the single document we reviewed focused on the
consideration of one historical opportunity. However, we have not seen, nor have
NECSWS identified, any other documents that discuss the competitor set in RMS.
While we have seen some more recent documents discussing specific
opportunities,®° these did not include an assessment of the competitor set. We
also note that more recent documents may have been prepared with knowledge of
the Merger in mind, which may have influenced their content.

Accordingly, we consider that one 2019 NECSWS document recognised SSS as a
competitor. The same document, however, considers Niche to be its strongest
competitor and also recognises Mark43 as a potential competitor. We have found

652 Appendix C, Document 48, slide 13.

653 Appendix C, Document 47, slide 6.

654 Appendix C, Document 47, slides 3—4.

655 Appendix C, Document 47, slide 11.

656 Appendix C, Document 47, slide 6.

657 NECSWS's response to the Internal Documents WP, 4 October 2022, page 3.

658 NECSWS's response to the Internal Documents WP, 4 October 2022, page 3.

659 NECSWS Internal Document, Annex 1.10 to the phase 1 s109(5), ‘[¢<]’, 21 July 2021.
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little evidence that NECSWS actively monitors the competitive landscape in
respect of RMS. We consider the internal documents evidence alongside other
evidence that relates to current and future constraints in the round in reaching our
view below.

Our conclusion — NECSWS'’s documents

8.45

We have seen very few NECSWS documents relevant to the RMS market. We
therefore can only place limited weight on these documents. Nonetheless, they
indicate that the pool of competitors NECSWS mentions, and analyses, is very
limited. The documents also indicate that NECSWS considers that Niche is a close
competitor and that SSS is a competitor but is considered less strong. NECSWS
also considers Mark43 to be a potential competitor that faces some barriers to
entry.

Our assessment — SSS’s documents

8.46

8.47

8.48

8.49

8.50

We have found and reviewed several SSS documents relating to RMS.

Closeness between the Parties

One document states that, in reference to NECSWS, ‘[<].%60 Another internal
document compares SSS'’s products against NECSWS.%' SSS acknowledges that
there is intense rivalry in the market for RMS with only three main suppliers —
Niche, NECSWS and itself.562

One internal document shows a [¢<] assessment by SSS of its own products in
comparison to NECSWS and Niche.®%3 The same document also states that SSS
[5<].664

We consider these documents show that SSS compares itself to NECSWS and
that SSS sees NECSWS as a close competitor, albeit it sees itself as a relatively
weak supplier compared to NECSWS.

Closeness with others

SSS regularly mentions Niche in several documents as a strong competitor.665 In
one internal document SSS ranks Niche as the [<].666 We consider that the

660 Appendix C, Document 51, page 21.

661 Appendix C, Document 50, pages 114-115.
662 Appendix C, Document 52, slide 1.

663 Appendix C, Document 50, pages 114—-115.
664 Appendix C, Document 50, page 108.

665 Appendix C, Documents 50, 35, 36 and 37.
666 Appendix C, Document 51, page 21.
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8.51

8.52

documents show that SSS sees Niche as an established RMS provider and a
significant competitor.

In one document SSS sees Mark43 as a ‘[¢<] threat. It is listed as having the
ability to scale but does not have as high competitiveness as NECSWS and
Niche.” We consider that this Document indicates that SSS is aware of Mark43
as an emerging threat but did not consider it to be a strong competitor at the time.

SSS also refers to two other suppliers without a UK customer base in its
documents, Central Square and Axon. SSS sees Central Square to be US
focused.®%® SSS sees Axon Records to have its sights set on the UK policing
market [<].66° SSS mentions these two suppliers briefly without in-depth
substantive analysis of their offerings. We consider this indicates that SSS
considers them to be weak competitors.

SSS’s views — SSS’s documents

8.53

SSS stated that it faces challenges in relation to PoliceWorks and UNIFI and the
competitive landscape within RMS, including the threat posed by Mark43 and how
Mark43’s emergence within the RMS market will embolden new entrants such as
Axon and Central Square.®0 In particular:

(@) SSS submitted that although it describes an ‘intense rivalry’ with three main
suppliers (NECSWS, Niche and itself) Niche is still considered to be the
strongest competitor within RMS with competition mainly driven between
Niche and NECSWS.%7" SSS submitted that its May 2021 Product Strategy
Document, prepared in anticipation of the sale of SSS, reflects SSS as being
in a weak competitive position ‘[<]'.672

(b) SSS submitted that the document should be considered in light of Niche's
growing strength as a competitor whereas SSS’s already weak position
[]_673

(c) SSS submitted that the competitive landscape within RMS includes the
competitive threat posed by Mark43 who, as SSS reference in its internal
documents, is [<].674

667 Appendix C, Document 51, page 21.
668 Appendix C, Document 51, page 21.
669 Appendix C, Document 51, page 21.
670 Appendix C, Document 51, page 21.
671 SSS’s response to the Internal Documents WP, 4 October 2022, paragraph 4.3.1.
672 3SS’s response to the Internal Documents WP, 4 October 2022, paragraph 4.3.1.
673 SSS’s response to the Internal Documents WP, 4 October 2022, paragraph 4.3.2.
674 SSS’s response to the Internal Documents WP, 4 October 2022, paragraph 4.3.3.
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8.54

8.55

8.56

SSS submitted that it is an understatement to say that SSS is [$<].675 For
example:

(@) A portfolio review document states ‘[6<].676
(b) A strategy document describes [<].677

(c) A board report confirms that an ‘[5<].678

Our response to SSS’s views

In relation to SSS’s submissions at paragraph 8.51 we note that the points SSS
has highlighted in these documents primarily discuss the strength of competitors
and SSS’s own strength, but do not indicate a different competitor set. In relation
to changes in the strength of competitors since documents were produced we
consider these documents alongside other evidence that relates to current and
future constraints in the round in reaching our view below (see paragraphs 8.150
to 8.158).

In relation to SSS’s submissions on further internal documents which indicate [<]
(paragraph 8.53), we recognise that these documents indicate [¢<] uncertainty
regarding the future [<] of SSS’s RMS products and consider this further in our
discussion of market developments below.

Our conclusion — SSS’s documents

8.57

We have seen only a limited number of SSS documents relevant to the RMS
market. These documents show that the pool of competitors SSS mentions and
analyses is limited. SSS considers that NECSWS and Niche are its main
competitors and that Mark43 is an emerging competitor. Other providers are not
considered to be material constraints on SSS. SSS assesses itself as having
significant [¢<], to the extent that its RMS products are likely [¢<].

Recent opportunities

8.58

8.59

Evidence of customer diversion between merger parties and past competitive
interactions, such as merger parties’ offers in tenders, is relevant to the
assessment of closeness of competition.67®

We have analysed customer data on opportunities (tenders, direct awards and
extensions) since 2017 in the RMS market. These opportunities allow suppliers to

675 SSS’s response to the Internal Documents WP, 4 October 2022, page 4.4.

676 SSS's response to the Internal Documents WP, 4 October 2022, page 4.4.1.1.
677 SSS Internal Document, Annex 522 to the FMN ‘[&<]’, April 2021, slide 16.

678 SSS Internal Document, Annex 709 to the FMN ‘[8<]’, August 2020, slide 8.
679 CMA129, paragraph 4.13.

154


https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1051823/MAGs_for_publication_2021_--_.pdf

retain their customers or win customers from their competitors. Consideration of a
suppliers’ frequency of participation and success rates in opportunities allows us to
assess the current competitive constraints being provided by different suppliers.

Parties’ views

8.60

8.61

The Parties submitted their own estimates of recent opportunities (the Parties’
Opportunities Data) covering their understanding of the type of opportunity, which
suppliers bid, and which supplier was successful.80

The Parties submitted that since winning the GMP contract, SSS has won [<] to
supply RMS software as part of a tender or a direct award involving a market
test.%8' Furthermore, the Parties stated that [¢<] was not a ‘typical’ RMS win as
Police Scotland [¢<]. The Parties submitted that therefore the win rates do not
provide evidence that SSS is a credible competitive constraint in the supply of
RMS. 682

Our assessment

8.62

8.63

8.64

We have found that there have been a small number of opportunities since 2017.

We have seen only [¢<] completed tenders and [¢<] direct awards. We note that
for several of these we have conflicting information as to whether the opportunity
was best described as a direct award or tender. We have therefore used the
relevant customer’s description of the opportunity as our primary evidence. We
have also seen evidence of [¢<] extensions.

Table 8-3 below presents our findings.

Table 8-3: Parties’ involvement in RMS Opportunities since 2017

Market wide total NECSWS SSS

Tenders [<] - -
Party invited to tender - [<] [<]
Both Parties invited to tender - [<] [<]
Party submitted a bid - [] []
Both Parties submitted a bid - [<] [<]
Won - [] []

Direct awards [<] [<] [<]

Extensions [<] [<] [<]

Source: CMA analysis of Parties, customer, and competitor data.
Note: Data from 2017 until June 2022.

680 Parties’ response to the CMA'’s phase 1 s109(5), 24 March 2022, Annex 3.1 and Parties’ Note on analysis of bidding
data, 21 March 2022.

681 Parties’ Initial phase 2 Submission, 31 May 2022, paragraph 5.8.

682 Parties’ response to the phase 1 Issues Letter, paragraph 7.4.
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8.65

8.66

8.67

8.68

8.69

8.70

8.71

Closeness between the Parties

The Parties were invited to bid in the same tender [¢<] times since 2017 and
subsequently submitted bids against each other [¢<]. We consider that this shows
that they have directly competed against each other since 2017.

NECSWS submitted a bid in [¢<] tenders. It won [¢<] tenders, [<] direct awards
and [<] extensions. The direct awards received by NECSWS were awarded by
[<]. This makes it one of the most active competitors in the market.

SSS submitted a bid in [¢<] identified tenders and won [¢<] in 2019 (see 8.61).
SSS also secured [<] extensions ([¢<]). The [<] of these was for a customer
[6<], the other [¢<] customers are [$<].683. 684 There is therefore some evidence
that SSS’s success in winning these extensions does not reflect its future
competitive strength, which has likely weakened.

Overall, the Parties have historically had some direct competitive interaction in the
market. However, there is also some evidence that SSS’s past successes do not
reflect its likely future competitive strength in the market.

Closeness with others

Our opportunities analysis has covered opportunities from 2017 until June 2022.
Asides from the Parties, there were only two other suppliers identified in our
analysis that have been active since 2017.685

Niche has been very active since 2017. It submitted a bid [¢<] and won [<] of
them. It competed directly against NECSWS in all [¢<] tenders and against SSS in
[¢<]. It also received [<] direct awards, [¢<] from customers at least partially
served by NECSWS and [¢<] from a customer who was supplied by a mixture of
in-house and SSS. Finally, it also secured [¢<] extensions. Overall, Niche was the
most successful supplier in the market at winning opportunities.

Kim Software Solutions received a direct award [¢<]. We understand that Kim
Software Solution predominantly provides a form of record management that does
not cover all of the aspects of RMS (case, crime, custody, intelligence) that other
providers such as NECSWS, Niche and SSS do. On this basis, we do not believe
that it acts as a direct competitor to the Parties but, rather, provides an indirect
form of competition.

683 Note of a call with a third party, June 2022, paragraph 7.
684 Response to the CMA questionnaire from a third party, June 2022, question 9.
685 [3<] does not feature in our analysis as we have not included [¢<] recent appointment of this supplier, due to lack of

full details.
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Our conclusion

8.72  Our opportunities analysis shows that there is relatively little activity in the market
as there have been very few open tenders and direct awards since 2017. The
competition that has occurred has centred around only three parties: NECSWS,
SSS and Niche.

8.73  Niche has been the most successful supplier in the market followed by NECSWS,
and they have imposed both a direct and indirect constraint on each other. There
is also evidence that NECSWS and SSS have both directly and indirectly imposed
a constraint on each other, albeit to a more moderate degree.

Customer views

8.74  When assessing closeness of competition between merger parties, the CMA often
gathers the views of customers.686

Our assessment

8.75  We asked customers to identify viable alternative suppliers for an RMS product.
Five forces out of 13 police forces that responded to the questionnaire (out of
48 police forces in total), answered our question to list all the RMS providers that
they believed could meet their software requirements.

8.76  The Parties submitted that because only five forces answered our question to
identify viable alternative suppliers, very little evidential weight (if any) can be
placed on the responses.®” We consider that the relatively low number of
responses means that the insights drawn from these responses are limited and
must be considered alongside other evidence in reaching our view (see
paragraphs 8.151- 8.159).

8.77  Amongst the five forces who responded, Niche, NECSWS and SSS were all
mentioned as viable competitors by at least one respondent.58

8.78 In addition, [<] told us that it was satisfied, to an extent, with both the
PoliceWorks product and SSS as a supplier. [¢<] noted that it was aware of two
other forces that use PoliceWorks. Specifically, while PoliceWorks does the job, it
is inflexible.%8°

8.79  [] submitted that it had identified Mark43 as a new entrant looking to enter the
UK market. In 2021 [<] began a discovery phase with Mark43 to identify their

686 CMA129, paragraph 4.13.

687 Parties’ response to the Customer Evidence WP, 4 August 2022, page 20.

688 \We acknowledge that Motorola was mentioned by one customer, but our understanding is that Motorola does not
compete in the RMS market in the UK.

689 Note of a call with a third party, June 2022, paragraphs 8-9.
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requirements but recently paused this until they had completed due diligence on
alternative options. [<] submitted that it may be easier to introduce the existing
Niche product, but any system change would be a big undertaking for any force.5°

Our conclusion

8.80

Given the relatively limited number of responses and the lack of detailed
comments by respondents on strengths and weaknesses, we place limited weight
on this customer questionnaire evidence. However, we consider that it is
consistent with other evidence in showing a limited competitor set, not identifying
significant alternative suppliers to the Parties asides from Niche, and indicating
some issues with SSS and the PoliceWorks product.

Competitor views

8.81

8.82

8.83

8.84

When assessing closeness of competition between merger parties, the CMA often
gathers the views of competitors.69!

Niche submitted that historically NECSWS, SSS and Niche have been the only
suppliers of RMS in the UK. In the future, in Niche’s view, there could be new
entrants to the market, such as Mark43.5%2

Niche submitted that both NECSWS and SSS benefit from their historical
presence and reputation in the police market, not just in the provision of RMS but
also their penetration of adjacent markets such as ICCS.%%3 Niche submitted that it
is aware of two upcoming UK opportunities for RMS, and it considers NECSWS
and SSS to be its key competition for these opportunities.%4

Niche further submitted, however, that SSS’s reputation in the RMS market may
be affected by GMP’s negative experience with SSS’s PoliceWorks product as the
problems GMP faced with PoliceWorks are well documented. In Niche’s view,
PoliceWork’s solution has become an orphan product — no other force has

deployed it in the same format, although two forces have acquired elements of
it.695

Our conclusion

8.85

We consider that the alternative suppliers identified the same competitor set as the
other sources of evidence for the RMS market and confirmed that the market has
historically been concentrated among three suppliers. However, one competitor

690 Note of a call with a third party, June 2022, paragraph 8- 9.
691 CMA129, paragraph 4.13.

692 Note of call with a third party, June 2022, paragraph 7.

693 Note of call with a third party, June 2022, paragraph 7.

694 Note of call with a third party, June 2022, paragraph 9.

695 Note of call with a third party, June 2022, paragraph 8.
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has also recognised that SSS has suffered reputational harm due to the poor
performance of its PoliceWorks product.

Market developments

8.86

We have assessed whether there are any market developments that may mean
that the strength of the competitive constraint the Parties place on each other and
others place on the Parties, may materially change over the next few years.

8.87  We first assess how many future opportunities will arise, then how well placed the
Parties and other suppliers are to compete for these opportunities and then
whether, and how fast, there may be a change in customer requirements towards
cloud solutions (see paragraphs 8.16 to 8.30).

Number of opportunities

8.88  We have examined how many future opportunities are likely to arise in the RMS
market. Suppliers identified [¢<] opportunities over the period 2022 to 2024.6%

8.89  We consider that with these forthcoming opportunities for competition in the

market, it is appropriate for us to focus our assessment in particular on the next
few years to determine whether the Merger has resulted, or may be expected to
result, in an SLC.

Competitiveness of SSS’s RMS products

8.90

8.91

8.92

Given that SSS has a small existing customer base in the RMS market, we have
considered the extent to which SSS will continue to place a material competitive
constraint within RMS over the next few years.

SSS’s views

SSS submitted that their RMS products are facing issues that adversely affect
their viability as a future competitor for RMS. This includes the well-documented
issues with GMP.

SSS submitted that [¢<].597 This is based on the following considerations:6%

(a) SSS has suffered substantial reputational damage as a result of its issues
with GMP (see paragraph 8.113 below) in a market in which reputation is
important.

696 CMA analysis of competitor data.
697 SSS’s response to the Viability of SSS’s RMS Products WP, 4 August 2022, paragraph 1.4.
698 SSS’s response to the Viability of SSS’s RMS Products WP, 4 August 2022, paragraphs 1.3-1.3.7.
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(b) [].
(c) [X].

(d) UNIFI is a legacy product which SSS had stopped marketing in 2010. It is not
an integrated RMS and [<].

(e) [X].

(f)  Both products have in large part been developed as bespoke products, each
for a specific customer.

@ [<I

8.93 SSS also submitted that customers are looking for a modern, integrated RMS
product with cloud capability, in line with those offered by Niche and Mark43. In
particular:6%°

(@) Niche’s product is significantly more sophisticated, with a modern-looking
user interface, and importantly has cloud-capability and is mobile-enabled,
supporting access from smartphones. It is used in more than 50% of UK
Police forces, and this large user-base allows Niche to fund product change.

(b) Mark43’s product has a cloud native platform and is highly mobile and
browser based.

(c) SSS identified weaknesses of its UNIFI product included [$<].7%0

8.94 [3<].701

SSS'’s internal documents — future plans for RMS

8.95 We have reviewed SSS’s internal documents for evidence of its views and plans
about the future viability of its products.

PoliceWorks
8.96 SSS comments on PoliceWorks’s position in two internal documents.

8.97 In one document, SSS identified the strengths and weaknesses of version 3 of its
PoliceWorks product,’®? namely:

699 SSS's response to the CMA’s RFI 2, 30 May 2022, question 19, paragraph 19.7.

700 Capita SSS Internal Document, Annex 10.2.23 to the FMN, [é<], May 2021, page 114.

701 SSS's response to the Viability of SSS’s RMS Products WP, 4 August 2022, paragraph 1.4.
702 Capita SSS Internal Document, Annex 10.2.23 to the FMN, [é<], May 2021, page 114.
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8.98

8.99

8.100

8.101

8.102

8.103

(a) Identified strengths included its bespoke and modern looking User Interface
(Ul), its generic case and custody capability, and that it is a
Windows/Commercial Off-The-Shelf product (COTS).

(b) Identified weaknesses included its lack of web capability (Windows
Presentation Foundation), its [¢<], and its tailoring to GMP’s specific RMS
needs.

In another document, SSS classified PoliceWorks as being in the decline phase of
its product life cycle, having only generated a total revenue of £[2<] in 2020, which
was lower than that of products in their maturity phase, such as DSx or Origin.
Furthermore, SSS forecasted in that same document that revenue for PoliceWorks
was to remain [<] in the years between 2020 and 2022.7%3

This shows that SSS was aware of weaknesses in the PoliceWorks product and,
in particular, saw it as a declining product [<].

UNIFI
SSS comments on UNIFI in several documents.

In one document, SSS identified the strengths and weaknesses of its UNIFI
product,”®* namely:

(@) [X].
(b) [<].

In another document, [<]. [<], three RMS tenders were expected to take place
and UNIFI was deemed as a competitive contender [é<]. In assessing its own
competitive position, SSS determined that:7%

(@) [X].
(b) [<].
(c) [¥].7°

This shows that SSS was aware of weaknesses in the UNIFI product and, [<].
However, [<].

703 Capita SSS Internal Document, Annex 056 to the FMN, [8<], December 2019, page 6.
704 Capita SSS Internal Document, Annex 10.2.23 to the FMN, [é<], May 2021, page 114.
705 Capita SSS Internal Document, Annex 10.2.23 to the FMN, [é<], May 2021, page 108.
706 Capita SSS Internal Document, Annex 056 to the FMN, [8<], December 2019, page 6.
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8.104

8.105

8.106

8.107

8.108

8.109

Reuvitalised or new RMS product

We have also looked for evidence of whether SSS considered either revitalising
PoliceWorks or UNIFI or developing a new RMS product.

In a 2021 internal document, SSS recommended to [<] into its UK RMS product
and instead to focus on [<]. In the absence of further investment:

(a) PoliceWorks was predicted to become [<].
(b) UNIFI was predicted to [$<].707
In an internal document, [5<].708

This indicates that SSS did not have a clear strategy as regards [<]. Some of the
internal document evidence indicates that SSS had an [¢<], whereas other
evidence indicates that it intended to [<] in RMS and [¢<]. However, we also
recognise that these documents are from a period when the Merger was under
consideration.

SSS’s views

SSS submitted that the document relied on by the CMA to suggest that SSS had a
long-term goal to remain in the RMS market by developing new products were
both prepared in the context of the sales process, are aspirational only and [<].79°

Our assessment

Overall, the internal documents referenced above suggest that SSS did not have a
clear strategy as regards to [¢<]. The documents suggest that SSS [<]
PoliceWorks and UNIFI [<], but one internal document indicated that SSS
potentially had a long-term goal to remain in the RMS market by developing new
products. We recognise that this long-term goal is mentioned in just one document
which was prepared in the context of the sales process.

Customers’ views — PoliceWorks and UNIFI

8.110

Current PoliceWorks customers

SSS currently provides PoliceWorks to [<] customers: GMP, [<]. We have
received views from these customers on the suitability of PoliceWorks for their
needs, now and in the future.

707 Capita SSS Internal Document, Annex 10.2.23 to the FMN, [é<], May 2021, page 124.
708 Capita SSS Internal Document, Annex 10.2.32 to the FMN, [é<], undated, page 1.
709 SSS’s response to the Viability of SSS’s RMS Products WP, 4 August 2022, paragraph 4.1.
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8.111

8.112

8.113

8.114

8.115

8.116

[<] submitted that it had chosen to exit the current system provided by SSS, so
SSS’s RMS is not an option for [<] going forward.”'% In response to being asked
whether [¢<] expects any changes in the ability of NECSWS and/or SSS’s RMS
products to meet its requirements for RMS, [¢<] stated that both are mature
products that change relatively slowly.”"" Whilst there will be some improvements
in both products, [¢<] also noted that there are limitations in the PoliceWorks
functionality that it would want the new system to improve upon.

Moreover, GMP made a public statement that after reviewing PoliceWorks and the
alternative options on the market, it concluded that ‘PoliceWorks cannot be
adapted or fixed to fully meet the needs of our organisation. We therefore intend to
move away from the PoliceWorks system and to replace it with a tried and tested
product already in use by other forces, rather than the development of bespoke
technology’.”'?> GMP’s current contract with PoliceWorks is up for renewal in June
2023.

GMP previously commissioned EY to review how PoliceWorks had performed.
[]:713

(@) [<I];
(b) [,
(c) [<I];

(d) [<]; and
(e) [X].

[¢<] confirmed it uses SSS’s PoliceWorks and RedSigma, an internally developed
software, for its RMS. Its PoliceWorks solution [¢<] of the RMS and interface to the
Crown Prosecution Service (CPS). [¢<] confirmed that it had a number of issues
when it went live with PoliceWorks in 2014 and in 2017 [¢<], but that the
relationship with Capita to resolve the issues was very good.”"*

[¢<] noted that PoliceWorks now meets functionality requirements and has gone
through [¢<] improvements and upgrades. However, to get to this point, [<] has
had to work closely with Capita on the product’s application, [$<].71°

[<] submitted that there were delays by SSS [¢<]. The resolution of [¢<] the
issues have taken [<] time but [¢<] is satisfied with the product itself. However,

710 Response to the CMA questionnaire from a third party, May 2022, Question 21.
711 Response to the CMA questionnaire from a third party, May 2022, Question 20.
712 ‘Update on PoliceWorks computer system from Chief Constable Stephan Watson’, Greater Manchester Police’s

News, 21 March 2022 (last accessed 17 November 2022).
713 EY, Review of GMP’s PoliceWorks System Performance, September 2021, commissioned by GMP, pages 3—4.
714 Note of a call with a third party, July 2022, paragraph 2.
715 Note of a call with a third party, July 2022, paragraph 2.
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8.117

8.118

8.119

8.120

8.121

[¢<] submitted that [¢<].7'® [&<] has signed a contract with Mark43 to replace its
RMS after their current contract with SSS ends.”"”

[<] submitted that it was satisfied with SSS and its PoliceWorks modules. []
told us that day-to-day it is irrelevant whether other forces use PoliceWorks.
However, when thinking about the future, [¢<].7'8 [¢<]was in the process of
evaluating different RMS solutions in the market and considering its future plans in
connection to digital casefiles. [¢<] had carried out due diligence on three options.

SSS'’s views

SSS submitted that the feedback from PoliceWorks customers is not reflective of
the issues with PoliceWorks as the comments fail to consider the [¢<] with the
crime and intelligence modules delivered to GMP, in respect of which SSS has
faced extensive and ongoing technical and performance issues.”"?

Our assessment

Overall, we consider that there is evidence from current customers that
PoliceWorks will be a weak competitive constraint in future.

(@) There are currently [<] few PoliceWorks customers.

(b) Current customers, both those who use it as an integrated system or use
[<], have a mostly negative view of PoliceWorks. GMP, the only customer to
utilise PoliceWorks in its entirety, has a negative view of PoliceWorks. It has
made a public statement that the product does not suit its needs. Customers
who use a limited version of PoliceWorks also voiced concerns. For example,
[<].

(c) [¢<] has announced it has signed a contract with a new provider, GMP has
stated publicly that it will look for an alternative solution and another current
customer has said [<], which seems likely.

We therefore consider that current customers do not consider that PoliceWorks is
likely to be an effective competitive option in future.

Current UNIFI customers

We have considered the situations of customers that are currently using UNIFI.

716 Note of a call with a third party, July 2022, paragraph 3.

717 Response to the CMA questionnaire from a third party, June 2022, question 31.

718 Note of a call with a third party, June 2022, paragraph 7.

719 SSS’s response to the Viability of SSS’s RMS Products WP, 4 August 2022, paragraph 2.14.
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8.122 One customer is using UNIFI and has a long-term contract with options for
extension until 2029.72° SSS with UNIFI was the only supplier that met the
mandatory requirements of the customer’s tender process.

8.123 One customer has recently extended its contract, but this is in advance of going to
tender for a wider suite of products soon.”?!

8.124 Two current or former UNIFI customers have recently appointed new suppliers.”??

Our assessment

8.125 Overall, we consider that one UNIFI customer is relatively satisfied with the
functionality of UNIFI. However, other current and recent UNIFI customers have
either sought or will seek an alternative solution, indicating that UNIFI no longer
best met their needs.

Other customers

8.126 An RMS supplier’s track record and reputation are important considerations for
customers when considering procuring an RMS product. One customer (a
consortium of two police forces) (out of a total of 48 police forces) mentioned
SSS’s products being unviable going forward. [¢<] stated that SSS is not
considered (at this time) to be an acceptable alternative.”?® This indicates that
there is perception among potential customers that SSS’s products are weak.

8.127 The Athena Consortium submitted that it understands that [¢<] is currently
preparing for or are re-tendering its RMS requirements.”?* Athena Consortium said
that [¢<], it represents one of the few current realistic opportunities in England and
Wales for other/new RMS providers, who might be inclined to develop an
application programming interface (API) to enable interfaces between police
forces, to get a foothold in the RMS market.”2°

Investment and implementation costs

8.128 In relation to the prospect of providing PoliceWorks to a new customer in the
future, SSS submitted that there would be significant implementation costs and

720 Response to the CMA questionnaire from a third party, June 2022, question 35.

721 Response to the CMA questionnaire from a third party, June 2022, question 9.

722 [$<].

723 Response to the CMA questionnaire from a third party, May 2022, question 34.

724 Athena Consortium’s response to the provisional findings, 7 November 2011, paragraph 19.

725 Athena Consortium said that in order for RMS to be fully effective it is necessary that the RMS enables the
information it contains to be shared between different Police Services. It said that an API would facilitate this but that
neither NECSWS nor Niche have API (or equivalent) capability. It also said that the Merger would reinforce NECSWS'’s
incumbency advantage and further diminish any incentive on its part to develop any API (or equivalent functionality)
(Athena Consortium’s response to the provisional findings, 7 November 2011, paragraphs 12, 16 and 21). Our view is
that the issue of lack of incentives to develop APlIs is not materially impacted by the Merger.

165



8.129

8.130

8.131

8.132

8.133

8.134

8.135

that it would need to undertake investment to make the products [¢<] cloud-
based.”%6

SSS submitted that a number of key [¢<] changes would be required to be made
to PoliceWorks in order to provide it to a new customer.”?7 [8<].728

SSS estimated that the key changes for PoliceWorks required would take around
[<] on the basis of two teams working on the product full-time, while also
delivering at least two maintenance releases per annum containing problem report
fixes.?®

SSS submitted that significant investment was needed to make SSS’s products
cloud-based. In particular:

(a) SSS submitted that there are a number of substantial [¢<] required to convert
PoliceWorks from an on-premise to cloud-based solution [<]. [$<].7%0

(b) SSS submitted that it would take an investment of £[¢<] million to make
UNIFI a cloud-enabled product. [¢<].731

In light of the above, SSS submitted that [8<].732
[].733

NECSWS submitted that the CMA is inconsistent across its analyses of the ICCS
and RMS markets with regards to its view of investment in these products in the
counterfactual. NECSWS said that the CMA seems to accept that, in the
counterfactual, SSS would not receive significant investment it requires to develop
a cloud-based RMS solution, whereas it reaches the opposite conclusion for
ICCS.734

Our assessment

Overall, we recognise that there is some uncertainty as to the future of SSS’s RMS
products, including uncertainty as to if they would have been invested in absent
the Merger. Having considered the evidence in relation to RMS in the round, our
judgement is that SSS is unlikely to have engaged in material investment to

726 3SS’s response to the CMA’s RFI 2, 15 June 2022, question 18(a)—(b).

727 SSS's response to the CMA’s RFI 2, 15 June 2022, question 18(a)—(b).

728 SSS's response to the CMA’s RFI 2, 15 June 2022, question 18(a)—(b).

729 SSS's response to the CMA’s RFI 2, 15 June 2022, question 18(a)—(b).

730 SSS's response to the CMA’s RFI 2, 30 May 2022, paragraph 18.11.

731 Parties’ response to the phase 1 Issues Letter, 8 April 2022, paragraph 7.9.

732 3SS’s response to the Viability of SSS’s RMS Products WP, 4 August 2022, paragraph 2.39.

733 3SS’s response to the Viability of SSS's RMS Products WP, 4 August 2022, paragraph 2.39.3.
734 NECSWS's response to the provisional findings, 7 October 2022, comment on paragraph 8.145.
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8.136

8.137

develop either its current, or a new, RMS product absent the Merger. This is
informed by the following evidence:

(@) the failure of SSS’s past attempts to invest in and develop a new RMS
product, as evidenced by PoliceWorks;

(b) future investment in the existing product(s) would need to overcome
reputational damage associated with the poor performance of PoliceWorks —
a factor not present for other suppliers;

(c) the limited and declining number of customers currently using PoliceWorks
and UNIFI;

(d) the limited number of future opportunities over which to recover investment
costs which limits the incentive to invest; and

(e) the cost estimates for the investments necessary are high in comparison to
the possible available contract values in the short term.

We have carefully considered NECSWS’s submission in relation to the
consistency of our assessment of investment incentives in RMS and ICCS;
however, we consider that each market is characterised by its own set of facts,
and for the reasons set out above, there is no inconsistency in our assessment or
conclusion. In particular, we highlight that SSS’s current customer base in ICCS
(and its associated market share) is substantially larger than in RMS, as are the
number and timeliness of future competitive opportunities. Both of these factors
point towards a greater potential for SSS to recover investment costs in ICCS
compared to RMS.

We acknowledge Athena Consortium’s submission in relation to the future
provision of RMS to [<] (see paragraph 8.127), but we consider that the Merger
itself does not affect the likely degree of future competition for the [é<] contract.
[<] has said that SSS’s PoliceWorks product cannot meet its needs and that it
intends to move away from it, therefore NECSWS would be unable to successfully
offer this product to [¢<] in future. Given this NECSWS is unlikely to gain any
material advantage in relation to [¢<] from the acquisition of PoliceWorks.

Conclusion — competitiveness of SSS’s RMS products

8.138

Overall, there is evidence that PoliceWorks will be a weak competitive constraint in
the future. This is because:

(a) current customers [<] and [¢<] is considering other options in light of issues
with the product and concerns regarding its long-term viability;

(b) [<]; and
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8.139

(c) the current lack of investment in PoliceWorks may have already harmed the
product and its reputation and there are infrequent future opportunities
making it harder to recoup any investment costs.

It is not clear whether, upon the end of its current contracts, UNIFI will be an
attractive RMS product for new customers. This is due to:

(a) its modular approach which may not be considered as attractive as the single
integrated modern solutions offered by competitors Niche and NECSWS;

(b) [<]; and

(c) its high cost of implementation due to its complex configurability, which make
it an expensive solution compared to competitors’ products.

Future transition towards cloud-based services

8.140

8.141

8.142

Given the current trend towards cloud-based solutions for police forces for RMS,
we have also considered the importance of the transition towards cloud-based
solutions for the relative competitive strength of the Parties and their competitors
in the supply of RMS in the UK.

Parties’ views

The Parties submitted that the industry has passed a ‘tipping point’ in relation to
cloud-based solutions, and that this will only accelerate further with increased
adoption in the future.”®

Customers’ views

We asked customers to indicate how important they expected cloud-based
services to be in the future. Figure 8-1 below shows that most RMS customers
answered that cloud would be important in the future (13 out of 17 answered that it
was between four to five in importance on a scale of one to five).

735 Parties’ response to the Market Developments WP, 4 August 2022, page 19.
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Figure 8-1: RMS: Importance of cloud

No. of customers
O RPN WU OO WO

Importance of suppliers' cloud capability

3 4

1 (=not 2.5

5 (=very
important) important)

Importance

Source: CMA analysis of third-party data (question 29: When next deciding on an RMS product, how important or unimportant will an
RMS suppliers’ cloud capability be for you?).
Base: 17 police forces.

8.143 Alongside their quantitative responses, most customers also provided comments
to explain their answer. These responses were varied and often explained the
respondent’s view with specific or detailed points. In order to summarise these
responses, we have classified them under the broad themes set out below. Some
respondents gave answers that have been classified into multiple categories:

(@)

(b)

(c)

(d)
(e)

(f)

eight respondents mentioned that moving to cloud fits with either their own or
national strategy;

five respondents said they were actively pursuing a move towards a cloud-
based solution;

three respondents said they were not currently considering a cloud-based
option;

two respondents said cloud was a consideration but not vital;

two respondents said they expected to use a cloud solution in the future, but
this was not imminent; and

one respondent said that a cloud-solution was essential.

Competitors’ views

8.144 One competitor told us that police forces in the UK have traditionally viewed cloud

as

a security risk, but this is changing, and forces are realising the benefits of

cloud. The competitor stated that if police forces have the appetite for cloud-based
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8.145

8.146

8.147

8.148

8.149

services, then the need for a supplier to be able to provide it will be significant.
However, the issue of whether police forces will be able to afford cloud-services is
now beginning to emerge. The competitor told us that one police force recently
opted for an on-premise solution due to cost constraints. There is not just the
upfront capital cost to move to cloud, but also costs incurred throughout the
lifecycle of the product. Police forces are apprehensive that, once embedded in
the cloud, costs can spiral, especially considering the exponential growth of data
held by police. The cost of the connectivity for cloud-based services will also be a
consideration for police forces, particularly given the integration of RMS with other
services.”%

One competitor told us it ‘recognises the desire for UK Public Safety agencies to
shift critical and noncritical IT infrastructure from on-premises hardware to secure
cloud environments’.”%"

Competitiveness of competitors’ products

We have considered the likely future competitiveness of the offerings of suppliers
other than the Parties, particularly in relation to cloud-capability and in relation to
changes from their current offerings.

Niche submitted that its cloud-based functionality is based on laaS. Its existing
solution is routinely deployed utilising a cloud platform such as Microsoft’'s Azure
solution.”®® Niche also submitted that it is continually upgrading its RMS.729

Mark43 submitted that it is the only cloud-native RMS technology currently
available in the UK.740 Mark43 will develop the Mark43 UK Public Safety Platform
which will consist of Records Management, Evidence Management, Property and
Evidence, Custody Management, Business Intelligence and Data Lake
capabilities.

Our assessment

On the basis of the evidence above and paragraphs 5.16 to 5.30, our view is that
being able to offer a cloud solution will be increasingly important, and a national
strategy and organisational strategies are encouraging customers to adopt cloud-
based solutions. The majority of customers said that cloud-based solutions will be
important in future. However, a small number of customers do not consider cloud-
based solutions to be vital and a competitor indicated that the transition to cloud
may not be imminent for all police forces (in particular due to cost considerations).

736 Note of a call with a third party, June 2022, paragraph 6.

737 Response to the CMA’s questionnaire from a third party, June 2022, question 2.
738 Note of a call with a third party, June 2022, paragraph 2.

739 Note of a call with a third party, June 2022, paragraph 16.

740 Response to the CMA’s questionnaire from a third party, 29 June 2022, question 1.
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8.150

On-premise solutions may therefore still exert some competitive pressure over the
next few years.

We consider that NECSWS, Niche, and Mark43 already do or will be able to offer
some form of cloud-based solution. SSS does not yet have this capability and we
have concluded is unlikely to have the incentive to develop it (see

paragraph 8.131).

Conclusion

8.151

8.152

8.153

8.154

8.155

We have found that the RMS market is characterised by a high degree of market
concentration with NECSWS and Niche having the majority of customers in the
market and SSS having fewer customers.

We are mindful that where the CMA finds evidence that competition mainly takes
place among a few firms, any two would normally be sufficiently close competitors
that the elimination of competition between them would raise competition
concerns, subject to evidence to the contrary.”*' We have therefore considered the
evidence of a high degree of concentration alongside all of the other evidence we
have collected.

There have been very few opportunities in the RMS market in the last five years
and in particular very few tenders. However, the Parties have directly competed
against each other in some of these tenders.

We have found and reviewed comparatively few internal documents from the
Parties. These documents show that the Parties have historically considered
Niche to be the strongest competitor in RMS. They also show that NECSWS
considers SSS a potential competitor while SSS considers NECSWS a strong
competitor. Competitors and customers also told us that the Parties were among a
small number of suppliers in the market.

We have considered the prospects for SSS’s future offerings and whether their
strength of constraint may change. SSS currently has a relatively weak position in
the RMS market. This weak position is demonstrated by the following points, when
taken together.

(@) SSS has a small number of current customers.

(b) Our assessment of customer feedback is that its current customers have a
relatively [<] view of SSS’s RMS products.

741 CMA129, paragraph 4.10.
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8.156

8.157

8.158

8.159

9.1

9.2

(c) SSS has recently [¢<]. Regarding PoliceWorks, of the [¢<] current customers,
only [<] ([¢<]) has not publicly announced that it is moving, or intends to
move, away from the product. This would leave SSS without [<].

(d) SSS has suffered reputational damage from public statements by current
customers about issues with PoliceWorks.

(e) Internal documents [<].

(f) SSS’s products have high implementation costs and require significant
investment. [¢<] (see pararaphs 8.128 to 8.133).

As such we consider that SSS’s RMS existing products are unlikely to be in a
position to strongly compete for future opportunities and therefore would be a
negligible constraint on NECSWS in the future.

With regards to other suppliers, we consider that Niche is well positioned to remain
a strong constraint in the market in the future. Should Mark43 continue its entry
into the UK market we consider this may also provide a constraint in the market.
This would likely reduce SSS’s chance of winning the limited number of
opportunities in the future even further which makes the prospect of investment in
product re-launch even lower.

As such, absent the Merger we consider that in the years ahead NECSWS and
SSS would be unlikely to place a competitive constraint on each other, recognising
that the constraints in the markets are more likely to come from other suppliers.

In view of our assessment above, we therefore conclude that the Merger has not
resulted, and may not be expected to result, in an SLC as a result of horizontal
unilateral effects in the market for RMS in the UK.

COUNTERVAILING FACTORS

When looking at whether a merger has resulted, or may be expected to result, in
an SLC, we consider countervailing factors that may prevent or mitigate the effect
of a merger on competition which in some cases may mean there is no SLC. This
chapter sets out our assessment of whether countervailing factors may prevent or
mitigate the SLCs we have identified.

We have found that the Merger has resulted, or may be expected to result, in an
SLC in the supply of ICCS in the UK (see chapter 6) and in the supply of Duties in
the UK (see chapter 7). We therefore focus our assessment of countervailing
factors on the ICCS and Duties markets, looking at:

(a) first, entry or expansion by third parties; and
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(b) second, efficiencies.”#?

Countervailing factors: entry and expansion

9.3

9.4

9.5

9.6

9.

N

As set out in CMA129 any analysis of a possible SLC includes consideration of the
direct responses to the merger by rivals, potential rivals, and customers. If
effective entry and/or expansion occurs as a result of the merger and any
consequent adverse effect (for example, a price rise), the effect of the merger on
competition may be mitigated. In these situations, the CMA might conclude that no
SLC arises as a result of the merger.”#3 The CMA therefore considers the
possibility of entry and/or expansion as a countervailing measure to what might
otherwise be an SLC finding.”44

The CMA will seek to ensure that the evidence is robust when confronted with
claims of entry or expansion being timely, likely, and sufficient to prevent an SLC
from arising. It is likely to place greater weight on detailed consideration of entry or
expansion and previous experience of entry and expansion (including how
frequent and recent it has been).”#>

In our competitive assessment chapters, we take account of evidence relating to
entry and expansion in each of the Relevant Markets that would have occurred
irrespective of the Merger.746

In this section, for each market where we have found an SLC, we assess any
barriers to entry or expansion and whether any particular supplier is likely to enter
or expand into each market as a result of the Merger, in a manner that will prevent
or mitigate the SLC and any adverse effects.

This section is structured as follows:
(a) we set out our framework for assessing entry and expansion; and
(b) for each of the supply of ICCS and Duties in the UK:

(i) we consider barriers to entry and/or expansion and other market
conditions, including the views of the Parties and evidence from third
party and internal documents, that may affect the timing, likelihood and
extent of entry and expansion following the Merger; and

742 CMA129, paragraph 8.1.

743 CMA129, paragraph 8.28.

744 CMA129, paragraph 8.29.

745 CMA129, paragraph 8.30.

746 CMA129, paragraph 8.28.
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(i)  we identify potential sources of entry and expansion in the Relevant
Market, looking both at examples of recent entry/expansion and at any
evidence of specific entry/expansion plans as a result of the Merger.

Framework for assessing entry and expansion

9.8 CMA129 states that in determining whether entry or expansion as a result of the
merger would prevent an SLC, we will consider whether such entry or expansion
would be: (a) timely; (b) likely; and (c) sufficient.”#” These conditions are
cumulative and must be satisfied simultaneously.”#®

9.9 CMA129 also states that potential or actual competitors may encounter barriers
which reduce or even severely hamper their ability to enter or expand in the
market.”*° Barriers to entry and/or expansion are specific features of a market that
give incumbent firms advantages over potential competitors. Where such barriers
are low, the merged entity is more likely to be constrained by entry; conversely,
this is less likely where barriers are high.”°

9.10  We consider in turn entry or expansion in the ICCS and Duties markets in the UK,
where we have found SLCs.

Barriers to entry or expansion — ICCS

9.11 In this section we consider whether barriers to entry or expansion exist in relation
to the supply of ICCS in the UK.

Parties’ views

9.12  The Parties submitted that barriers to entry and/or expansion in the ICCS market
were low.”®" In particular:

(@) ESN compatibility — The Parties submitted that ESN is based on an
international standard (3GPP); it is therefore readily accessible to established
and emerging suppliers.”® They told us that if an international ICCS product
already has Long Term Evolution (LTE) capability such that it is ESN
compatible, the costs of entry would likely be [<].753

747 CMA129, paragraphs 8.31-8.37.

748 CMA129, paragraph 8.31.

749 CMA129, paragraph 8.40.

780 CMA129, paragraph 8.5.

751 Parties’ response to the phase 1 Issues Letter, 8 April 2022, paragraph 9.1; Parties’ initial phase 2 Submission, 31
May 2022, paragraph 7.1.

752 Parties’ response to the phase 1 Issues Letter, 8 April 2022, paragraph 9.2.1; Parties’ initial phase 2 Submission, 31
May 2022, paragraphs 2.13 and 7.5.1.

753 Parties’ response to the Countervailing Factors WP, 4 August 2022, comment on paragraph 12.
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(b) Existing UK presence — The Parties submitted that the lack of an existing UK
presence is not a barrier to entry as demonstrated by the presence of four
non-UK suppliers in the ICCS market.”> The Parties told us that this
indicates that UK customers can be satisfied by established track records
and experience in other jurisdictions.”>

(c) Security compliance — The Parties submitted that security compliance factors
are not a meaningful barrier to entry, for example, because ICCS systems do
not hold or process substantial personal information.”%

(d) Airwave — The Parties submitted that the need to build Airwave specific
technology does not give rise to a meaningful barrier to entry because the
transition to ESN will remove this restriction,”®” and the adoption of the
modern |IP-based interface currently being rolled out nationally will simplify
integration and provide the geographic flexibility to facilitate solutions such as

cloud.”8
9.13 The Parties submitted that incumbency advantage does not constitute a material
barrier to entry as customers can and do switch to competing suppliers when they
are unhappy with their existing provider. The Parties gave the example of when
Motorola won the West Yorkshire Police Northeast Framework (2021). The Parties
submitted that Motorola [<].75°
9.14  Inresponse to evidence from the CMA’s customer research (see Figure 9-1 and

Figure 9-2), the Parties submitted that: 760

(a) About 51% of police and fire ICCS customers did not respond to the phase 2
questionnaire. It therefore remains unclear to what extent the responses are
representative of customer views across the wider ICCS market.

(b) The CMA’s questions asked customers about issues (eg importance of track
record/reputation, importance of UK presence) in isolation, rather than how
that factor should be weighed against other factors, such as price and
capability. NECSWS also submitted that this meant the responses to the
CMA'’s customer questionnaire cannot be used as a basis to find that barriers

754 Parties’ response to the phase 1 Issues Letter, 8 April 2022, paragraph 9.2.2; Parties’ initial phase 2 Submission, 31
May 2022, paragraphs 7.4 and 7.5.2.

755 Parties’ response to the Countervailing Factors WP, 4 August 2022, comment on paragraph 13.

756 Parties’ response to the phase 1 Issues Letter, 8 April 2022, paragraph 9.2.3; Parties’ initial phase 2 Submission, 31
May 2022, paragraph 7.5.3.

757 Parties’ response to the phase 1 Issues Letter, 8 April 2022, paragraph 9.2.4; Parties’ initial phase 2 Submission, 31
May 2022, paragraph 7.5.4.

758 Parties’ response to the Countervailing Factors WP, 4 August 2022, comment on paragraph 12.

759 Parties’ response to the Countervailing Factors WP, 4 August 2022, comment on paragraph 24.

760 Parties’ response to the Customer Evidence WP, comments on pages 9—12.
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to entry are high because asking about factors in isolation introduces material
bias.”®’

(c) Inrelation to how important or unimportant an ICCS suppliers’ track/record
reputation is:

(i)  The evidence only indicates at best that all other things being equal,
some customers prefer a supplier with a pre-existing reputation and/or
track record, which is unsurprising. A number of customers still do not
consider a supplier’s track record and/or reputation to be particularly
important.

(i)  Finally, the Parties noted that, if reputation and/or track record were of
high importance in the supply of ICCS solutions in the UK, then one
might expect SSS (having the highest number of mentions) to win the
most tenders. However, SSS has only won [¢<] out of the [<] ICCS
tenders in the Parties’ Opportunities data since 2017. When applying
the exclusions and separately identifying tenders, direct awards and
extensions, SSS has only won [¢<] out of [<] tenders.

(d) Inrelation to how important or unimportant a supplier being currently active in
the UK is:

(i)  The evidence only shows that all other things being equal, customers
prefer a UK-based supplier. Notwithstanding the bias the Parties
considered was introduced by the CMA’s question, the Parties noted
that a sizeable number of customers still do not consider a supplier
being based in the UK to be particularly important (ie c.31% of the
responding ICCS sample).

(i)  The evidence does not support a finding of a material barrier to entry
and is contradicted by the entry of Motorola, Saab and Frequentis and
Systel being non-UK based suppliers.

(e) Inrelation to features of the market identified by the CMA, the CMA should
however consider whether the evidence presented above provides sufficient
evidence of a material barrier to customers switching and/or supplier
entry/expansion and not just a barrier to switching and a barrier to expansion.
The Parties consider that the data presented above does not provide such
evidence.

9.15 Inresponse to our provisional findings, NECSWS also submitted that:

761 NECSWS's response to the provisional findings, 7 October 2022, comments on paragraphs 9.21-9.31 and
paragraphs 9.68-9.72 of the provisional findings.
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(a) it was inappropriate for the CMA to discount entry by Motorola merely
because this was achieved via acquisition;”%?

(b) there was clear and contemporary evidence in SSS’s internal documents
which describe the threat of entry in the supply of ICCS in the UK as high;"63
and

(c) itisincorrect to state that barriers to entry and expansion are high because of
certification requirements.”%4

Third party evidence
Competitors
9.16  We spoke to three competing suppliers, all of which indicated that there were a

9.17

9.18

9.19

9.20

number of barriers to entering the UK market and that overcoming these involved
incurring costs.

Two competitors told the CMA that it would be difficult for a non-UK player to enter
the market because of the need to develop its solution to work with ESN and that
for new organisations a large investment would be needed.”®® One of these third
parties said any new entrant has to go through extensive conformance testing on
the Airwave Dimetra and ESN Gateway, which adds a significant cost which
makes a new entry to the UK market more of a challenge.”®®

A competitor said that customers often ask for UK references as part of their
procurement processes.”%”

A competitor said that integration of ICCS with other products (such as CAD,
Duties and RMS) can act as a barrier to entry, and for competitors not familiar with
the UK market it could be difficult to understand the costs involved in supporting
integration. 768

A competitor said it is unlikely that suppliers not currently present in the UK will be
able to enter the market for ICCS or unified solutions.”®°

762 NECSWS's response to the provisional findings, 7 October 2022, comments on paragraphs 9.21-9.31 and
paragraphs 9.68-9.72.

763 NECSWS's response to the provisional findings, 7 October 2022, comments on paragraph 9.38.

764 NECSWS's response to the provisional findings, 7 October 2022, comments on paragraph 9.38.

765 Note of a call with a third party, June 2022, paragraph 14 and note of a call with a third party, June 2022, paragraph 8.
766 Response to the CMA questionnaire from a third party, March 2022, question 6.

767 Note of a call with a third party, June 2022, paragraph 15.

768 Note of a call with a third party, June 2022, paragraph 7.

769 Note of a call with a third party, July 2022, paragraph 9.
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9.21

9.22

9.23

9.24

Customers

We have gathered a range of evidence on factors important to customers’ decision
making through our customer questionnaires.

In response to the Parties’ submission that many customers did not respond to our
questionnaire (see paragraph 9.14(a)) we acknowledge that we do not have a full
set of responses. However, we consider that the responses we received cover a
broad range of customers (sizes, regions, segments) and in particular include
some customers with forthcoming procurement processes. As such, we consider it
appropriate for us to place weight on this evidence.

In response to the Parties’ submission that we have only asked about each factor
in isolation (see paragraph 9.14(b)) we consider that the qualitative comments
provided alongside each customers’ ranking provide an explanation of the
rankings chosen by customers and support the broad findings from the
quantitative rankings. We therefore do not consider that material bias has been
introduced into the responses from asking about each factor individually. In
addition, where customers’ responses have indicated that individual factors create
high barriers to entry (eg importance of reputation) this is consistent with other
evidence (eg customers remaining with the same supplier for long-periods,
including through extensions, competitors views of existence of barriers).

Importance of track record/reputation

In order to better understand customer procurement choices, we asked ICCS
customers to rank the importance of an ICCS supplier’s track record/reputation
(where one = not important and five = very important) and to provide a supporting
explanation.
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Figure 9-1: Importance of an ICCS supplier’s track record/reputation to ICCS customers
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Source: 39 customer responses to our phase 2 questionnaire.
Question: When next deciding on an ICCS product, how important or unimportant will an ICCS suppliers’ track record/reputation be for
you? (one = not important and five = very important) Please explain your answer.

9.25

9.26

9.27

9.28

Figure 9-1 shows that the significant majority of ICCS customers (24/39) consider
the suppliers’ track record/reputation to be very important (score of five) with an
additional eight customers scoring the importance as a four. The reasons for it
being very important focused on the critical nature of the systems, the need for
systems to be available 24/7/365, the need for proof of reliability and having
suitable support services in place.

For the minority of customers (7/39) who responded that track record/reputation is
less important (replied with a score of one, two or three) the reasons provided
focused on the importance of innovation that needs to be balanced with track
record.

Overall, almost all ICCS customers view a supplier’s reputation/track record as
being an important feature to consider when procuring an ICCS product. This
feature of the market is likely to act as a barrier to switching and a barrier to
expansion for any new entrants who enter the ICCS market. However, a small
number of customers noted that while a product having a proven track record is
important this needs to be balanced with the importance of innovation, implying
that some customers will consider new entrants.

Importance of a supplier being active in the UK

We asked customers about the importance of an ICCS supplier being currently
active in the UK in our customer questionnaires. We asked ICCS customers to
rank the importance of an ICCS supplier currently being active in the UK (where
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one = not important and five = very important) and to provide a supporting
explanation. A summary of responses is shown in Figure 9-2.

Figure 9-2: Importance of an ICCS supplier currently being active in the UK
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Source: 36 customer responses to our phase 1 and phase 2 questionnaires.
Question: When next deciding on an ICCS product, how important or unimportant will it be to you that the supplier is currently active in
the UK? (from one = not important to five = very important).

9.29  Figure 9-2 shows that just below half of responding ICCS customers (16/36) gave
a score of five, showing that they consider that the supplier currently being active
in the UK to be very important, with an additional nine customers scoring the
importance as a four out of five. The reasons provided for customers for it being
very important included:

(a) reassurance that support of the product would meet the customers’
needs/having service personnel present in the UK;770

(b) the need for data storage and security measures to be met;”’! and

(c) the existence of specific challenges and requirements in the UK that requires
local knowledge.”"?

9.30 For the minority of customers (5/36) who responded that a supplier being active in
the UK is not important (ie ranked it as one or two out of five) the reasons provided
varied considerably, including: a lack of choice in the UK market;”” a view that

770 Response to the CMA questionnaire from a number of third parties, May 2022, question 15.

771 Response to the CMA questionnaire from a number of third parties, February 2022 and May 2022. Note of a call with
a third party, February 2022, paragraph 22.

772 Response to the CMA questionnaire from two third parties, May 2022, question 15; Note of a call with a third party,
February 2022, paragraph 16.

773 Response to the CMA questionnaire from a third party, May 2022, question 15.
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9.31

where the technology is developed is not important if there is valid feedback;”7*
and another customer noted that as long as evidence was provided of the product
meeting their needs then it did not have to be specifically linked to the UK.”"®

Overall, a significant majority of responding ICCS customers (c.70%) view a
supplier being currently active in the UK and having service personnel present in
the UK, as being important features to consider when procuring an ICCS product.
The evidence from customers indicates that these features of the market are likely
to act as barriers to switching and barriers to entry for any new entrants who enter
the ICCS market, as they are likely to have additional steps to prove the suitability
of their products to emergency service customers.

Parties’ internal documents

9.32

9.33

9.34

We have received relatively few internal documents from the Parties which are
relevant to barriers to entry in the market for the supply of ICCS in the UK.

An internal document from SSS describes the threat of new entry as [¢<]. 77®

We consider that this shows that SSS considers entry to be a high threat, but
[6<].77" We also consider that even if SSS considers entry to be a threat, it
recognises that there are some barriers that hinder this. We note that [¢<] is
mentioned by SSS as a potential barrier in one document, however we have not
seen or received other evidence to corroborate whether or not [<] itself is a
material barrier to entry.

Our assessment of barriers to entry or expansion into ICCS market

9.35

9.36

Our assessment is that there are significant barriers to entry into the ICCS market
in the UK that will, in particular, reduce new competitors’ ability to enter the market
(see also our discussion of geographic market definition in chapter 6,

paragraphs 6.24 to 6.27).

We consider that our customer evidence shows that many customers consider a
suppliers’ track record/reputation to be an important factor when selecting a
supplier. This would likely hinder new entrants, particularly those from adjacent
markets without any track record in ICCS, from entering the market. It is also
consistent with the CMA’s guidance on barriers to entry, which states that
customers may generally place a high value on the reputation and track record of

774 Response to the CMA questionnaire from a third party, May 2022, question 15.

775 Response to the CMA questionnaire from a third party, May 2022, question 15.

776 SSS Internal Document, Annex 060 to the phase 1 s109(2), [¢<] , May 2021, slide 40.

777 SSS subsequently told us that [6<] (Parties’ response to the Countervailing Factors WP, comment on paragraph 17).
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9.37

9.38

9.39

suppliers, and that this may be especially true where the product or service being
provided is important for the customer.”’8

We consider that our customer evidence shows that many customers would be
unlikely to consider selecting a supplier not currently active in the UK. This would
be consistent with a risk-averse customer attitude, given the critical nature of ICCS
systems. It also consistent with the CMA’s guidance on barriers to entry, which
states that customers may generally place a high value on the reputation and track
record of suppliers, and that this may be especially true where the product or
service being provided is important for the customer.””®

We recognise that an international supplier seeking to enter the UK market would
have to overcome a number of technological barriers. In relation to Airwave and
ESN compatibility, we consider that the need for compatibility with the current
Airwave system and associated accreditation is a current barrier to entry. We
acknowledge that ESN-transition may lower the barriers to entry in future by
introducing a system using international standards and that this was SSS’s view
as demonstrated in its documents. However, our understanding is that ESN is still
under development, with switch-over due to commence in 2024 and completion (ie
end of Airwave contract) due for the end of 2026, although the Home Office has
stated that changes to programme delivery arrangements may impact timelines.”8°
[6<].78" As such, any new entrant seeking an opportunity with a go-live date in the
next few years would likely need to have an Airwave compatible product or a
product compatible with the Airwave product DCS which is an end-to-end IP
product.”® For opportunities beyond this period until full ESN-transition is
complete, suppliers with Airwave compatibility may continue to have an advantage
over international suppliers, where their Airwave compatibility acts as a
contingency against ongoing uncertainty around the timeline of ESN-transition
completion.

The Parties pointed to examples of past international entry as evidence that entry
barriers are surmountable (see below at paragraph 9.42). We agree that these are
examples of international entry but note that they have all occurred at least five
years ago and no further entry has occurred since. Further, at least one of those
competitors entered the UK by purchasing an existing player (Motorola acquired
Cyfas). Entry via acquisition does not alter the structure of the market or the
number of competitors within it and therefore we do not consider that entry by

778 CMA129, paragraph 8.41(b).

779 CMA129, paragraph 8.41(b).

780 The Minister of State, Home Office, Emergency Services Mobile Communications Programme parliamentary debate,
20 July 2022.

781 3SS, main party hearing transcript, page 75.

782 5SS, main party hearing transcript, page 75.
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9.40

acquisition (as in the case of Motorola) has the same competitive impact as entry
by a new entrant.

In relation to the Parties’ submission that we should consider whether the
evidence presented provides sufficient evidence of a material barrier to
entry/expansion (see paragraph 9.14(e)), we consider that we have found
evidence of several barriers, which when taken together (and when combined with
other evidence of a lack of clear entry plans and lack of recent entry, see next
section), in the round indicates that barriers to entry are high.”83

Entry and expansion as a result of the Merger — ICCS

9.41

Having found that barriers to entry are high in relation to the supply of ICCS in the
UK, in this section we consider whether there will be entry in that same market as
a result of the Merger. In relation to expansion, in this case, our analysis of
competitors constraints and future competitive strength within our competitive
assessment (chapter 6) encompasses an assessment of the timeliness, likelihood
and extent of expansion in general, and that this also encompasses expansion as
a result of the Merger. Therefore, we have not considered ICCS expansion further
in this chapter.

Parties’ views

9.42

9.43

The Parties submitted that international entry into the UK ICCS market is a highly
plausible source of entry, and there has been a clear pattern of such entry with
subsequent growth, citing entry by the French supplier Systel in 2013, Swedish-
headquartered Saab in 2015 and US-based Motorola in 2016.78* The Parties
noted that these suppliers’ proportions of recent tender wins generally exceed their
historic market shares, indicating that entry has been successful and they are
expanding within the UK market.”®® The Parties also pointed to successful entry by
Motorola and Frequentis, and noted that the shift to cloud presents
opportunities.”86

The Parties also submitted that other vendors of enterprise COTS products are
winning tenders in respect of products and services which have traditionally been
provided by ICCS suppliers.”®” The Parties submitted that there was a customer
perception that COTS solutions are more advanced, easier to understand and

783 See CMA129, paragraph 8.42, which describes the prospect of barriers to entry being high where they are present in
combination.

8 Parties’ response to the Countervailing Factors WP, 4 August 2022, comment on paragraph 7 and NECSWS'’s
response to the provisional findings, 7 October 2022, comment on paragraph 9.39.

785 Parties’ response to the Countervailing Factors WP, 4 August 2022, comment on paragraph 16 (referring to Table 4 of
the Opportunity Analysis WP) and NECSWS’s response to the provisional findings, 7 October 2022, comment on
paragraph 9.51.

786 Parties’ response to the Countervailing Factors WP, 4 August 2022, comment on paragraph 24.

87 Parties’ response to the Countervailing Factors WP, 4 August 2022, comment on paragraph 7.
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faster to deploy than other ICCS products, and that the global players will
encroach on traditional avenues of sale in ICCS, increasing their engagement with
ICCS customers, and will promote new technology including further public cloud
based products. The Parties provided the following examples:

(@) US-based cloud native entity Content Guru is providing NHS 111 services,
and is in contract to deliver both emergency and non-emergency voice
services (999/101) and social media management tools for a number of UK
forces including Surrey Police, Sussex Police, the British Transport Police
and Police Scotland (the second largest force in the UK);

(b) Amazon Web Services (AWS) is providing 101 non-emergency voice
services for Bedfordshire Police; and

(c) The PDS has procured the services of Salesforce and Orla via the PDS
framework for social media management tools."88

9.44  The Parties submitted that international suppliers may be incentivised to enter the
market in readiness for LTE-based ESN going live, given that ESN is based on an
international standard and will lower barriers to entry. Further, international
suppliers will often have transferable experience or capabilities from other markets
that they can leverage to establish themselves in the UK ICCS market, making use
of their involvement with the international community of law enforcement agencies
providing them with credibility and an understanding of similar requirements. The
Parties provided examples of international ICCS suppliers who have entered the
UK market in the last few years:

(@) Motorola is the largest supplier of public safety communications technology
worldwide;

(b) Frequentis, prior to UK market entry, developed and supplied communication
and information systems for control centres (as well as eg air traffic
management and transport sectors) to a global customer base;

(c) Systel, prior to UK market entry, offered a wide range of software and
products in mainland Europe to civil security, fire and emergency medical
services including to manage emergency calls and crisis situations and
secure available resources; and

(d) Saab is an established global aeronautics, military defence and civil security
software supplier.”8°

788 Parties’ response to the Countervailing Factors WP, 4 August 2022, comment on paragraph 7.
78 Parties’ response to the Countervailing Factors WP, 4 August 2022, comment on paragraph 7.
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9.45 The Parties also told us that international ICCS suppliers such as Atos and Zetron
similarly have transferable experience and capabilities and an existing UK
presence.’?

Third party evidence

9.46 We contacted potential new entrants suggested by the Parties. Those that
responded were not planning, or considering, entering the ICCS market in the UK.
This indicates both that there is no material planned current entry into the ICCS
market, and that the prospect of entry occurring as a direct result of the Merger is
low, given the lack of current analysis or consideration of entry.

9.47  Content Guru told us that it provides Contact Centre as a Service (CCaaS)
capabilities to the Emergency Services along with voice and data recording
capabilities.”®' However, they told us that their CCaaS and Recording capabilities
are not ICCS products, although there is limited integration to ICCS systems. As
such, they do not have plans to bid to supply ICCS to any customer in the UK in
future.

9.48 One customer told us that ICCS is a ‘specialist bit of kit' and it takes a long time to
be customised and developed.”? In its view, [].

Parties’ internal documents

9.49 Content Guru is included on [¢<] on SSS's 'Competitor Watchlist', which notes that
Content Guru has ‘full cloud capabilities with integrated CRM’, with an ‘interest in
public safety’ and ‘showing appetite for Control Room Telephony’. SSS notes:
[e<T.

Our assessment of entry and expansion into the ICCS market as a result of the Merger

9.50 We have considered the prospects of additional international entry into the UK
ICCS market, since we consider this to be the most plausible source of potential
entry.

9.51  We acknowledge that past entry into the ICCS market in the UK has occurred.
Frequentis, Motorola, Saab and Systel are all international companies and we
have examined their entry as a potential precedent for future entry.”®® Frequentis
has been present in the market for more than a decade and it has grown its

790 Atos, for example, are already live and referenceable in the UK public safety market in 999/101 telephony.

791 Response to the CMA questionnaire from a third party, August 2022.

792 Note of a call with a third party, February 2022, paragraph 15.

793 With regards to the competitive constraints arising from the specific examples raised by the Parties (Motorola,
Frequentis, Saab, Systel) themselves, all these examples relate to international suppliers that have entered and been
active in the UK market for a significant period of time. As such we have taken into account their role in the market, and
potential to expand, in our competitive assessment (chapter 6).
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market share over this time. It won its largest current customer (ARP) in 2016
around a decade after it first entered. The other suppliers have been present in the
UK market for a shorter time, but still more than five years. None of these other
suppliers have achieved a share of supply of more than 5% across emergency
services and transport customers, partly due to their limited bidding, although
some of these suppliers have achieved a high success rate where they have
competed. This evidence indicates that in the past new entrants have initially
focused on a limited number of opportunities, and that if this also applied to other
new entrants, the extent of that entrant’s constraint would be limited initially.

9.52  Customers placing importance on a suppliers’ track record and reputation
(see Figure 9-1) may make it harder to win new customers.

9.53 The CMA has received no evidence that international suppliers intend to enter the
UK in the near future in response to the Merger.

9.54  Although SSS drew our attention to a strategy document which suggested Content
Guru would be a potential direct competitor in the future, Content Guru told us that
it did not have plans to enter the ICCS market in the UK in future.

9.55 We have also considered the scope for entry from adjacent markets. We do not
consider suppliers in adjacent UK markets (eg telecommunications) are likely to
enter the ICCS market in the near future given this would require developing or
modernising an ICCS product and the importance customers place on a suppliers’
track-record (see Figure 9-1). Further we have received no evidence of suppliers
without an ICCS product planning to enter the ICCS market.

9.56 In light of the above, we consider that there will not be timely, likely and sufficient
entry into the market for the supply of ICCS in the UK.

Our conclusion on entry and expansion as a countervailing factor to the SLC in
ICCS

9.57  As set out above, we have found that there is evidence of high barriers to entry in
ICCS, and these barriers are likely to reduce or severely hamper the ability for
entry following the Merger.

9.58 The evidence we gathered from third parties, in particular, does not support the
view that there are any identifiable firms that have the necessary capabilities or
intention to enter or expand in the market in which we found an SLC, in a timely,
likely and sufficient manner, as a result of the Merger.

9.59 Based on the above, our conclusion is that any entry or expansion, as a result of
the Merger, would not be timely, likely and sufficient to prevent an SLC from
arising in the ICCS market.
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Barriers to entry or expansion — Duties

9.60

In this section we consider whether barriers to entry or expansion exist in relation
to the supply of Duties in the UK.

Parties’ views

9.61

9.62

9.63

9.64

The Parties noted that Duties products are not particularly complex or difficult to
design. They also submitted that while contracts are of a comparatively lengthy
duration, this does not mean that customers are necessarily reluctant to change —
they will take steps to make sure they have a solution which is fit for purpose.”%

The Parties submitted that specialist functionality is not a material barrier to entry —
on the contrary, all Duties systems are broadly similar. While the content of the
rules for workforces planning will vary according to customer type, there are no
material differences in functionality.”®®

The Parties submitted that security rules are not a meaningful barrier to entry.
Cloud providers are able to address security issues and staff are able to obtain
security clearances.”®

The Parties did not consider that the location of data is a barrier to entry. They
highlighted that there are alternative solutions where this is an issue, such as
deploying software on-premise or onto UK-based data centres.”®”

Competitors’ views

9.65

9.66

9.67

We received mixed views from competitors about the existence of barriers to entry
into the UK Duties market.

One competitor did not see any direct barriers to entry into the UK Duties market
from other countries. It said police customers are sensitive about data protection,
but this would not be a problem so long as the data was hosted in the UK.
However, it saw several issues for overseas suppliers to consider in respect of
entry including: (i) the complexity of the solution; (ii) the ‘stickiness’ of customers
and their reluctance to change; and (iii) the relatively small size of the market.”%

Another competitor said that it knew of no barriers to entry to the UK market,
although it noted overseas suppliers did not seem to gain any traction with UK
police customers.”®® This competitor also told us that a specific ERP provider’s

794 Parties’ response to the Countervailing Factors WP, 4 August 2022, comment after paragraph 51.

795 Parties’ response to the Countervailing Factors WP, 4 August 2022, comment after paragraph 56.

79 Parties’ response to the phase 1 Issues Letter, 8 April 2022, paragraph 9.3.2.

797 Parties’ response to the phase 1 Issues Letter, 8 April 2022, paragraph 9.3.4; Parties’ Initial phase 2 Submission, 31
May 2022, paragraph 7.7.3.

798 Note of a call with a third party, June 2022, paragraph 12.

799 Response to the CMA questionnaire from a third party, March 2022, question 15(a) and 15(c).
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product was not sufficient on its own, and that therefore it did not consider them to
be a serious competitor.8%0

Customers’ views

9.68

Figure 9-
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Importance of track-record/reputation

In order to better understand customer procurement choices, we asked Duties
customers to rank the importance of a Duties suppliers’ track record/reputation
(where one = not important and five = very important) and to provide a supporting
explanation.

3: Importance of a Duties suppliers’ track record/reputation to Duties customers

1 (Not 2 3 4 5 (Very
important) important)

Importance

Source: 17 customer responses to our phase 2 questionnaire.
Question: When next deciding on a Duties product, how important or unimportant will a Duties suppliers’ track record/reputation be for
you? (from 1= not important to 5=very important) Please explain your answer.

9.69

9.70

Figure 9-3 shows that the majority of Duties customers (11/17) consider the
supplier’s track record/reputation to be very important with an additional five
customers scoring the importance as a four. The key reason for it being very
important focused on it being a critical product for operational requirements and
the need for a reliable product. Several customers referred to the nature and
complexities of a Duties system as a reason why they would want to see it
implemented in other forces.

Overall, it is clear that almost all Duties customers view a supplier’'s
reputation/track record as being an important feature to consider when procuring a

800 Note of a call with a third party, June 2022, paragraph 15.
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Duties product. This feature of the market is likely to act as a barrier to switching
and a barrier to expansion for any new entrants who enter the Duties market.

Importance of a supplier being active in the UK

9.71  We asked customers about the importance of a Duties supplier being currently
active in the UK in our customer questionnaires (see Figure 9-4).

Figure 9-4: Importance of a Duties supplier currently being active in the UK
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Source: 17 customer responses to our phase 2 questionnaire.
Question: When next deciding on a Duties product, how important or unimportant will it be to you that the supplier is currently active in
the UK? (from one= not important to five= very important).

9.72  Overall, the majority of Duties customers (around 83%) view a supplier being
currently active in the UK, and having service personnel present in the UK, as
being an important feature to consider when procuring a Duties product. This
feature of the market is likely to act as a barrier to switching and barrier to entry for
any new entrants who enter the Duties market as they are likely to have additional
steps to prove the suitability of their products to emergency service customers.

Parties’ internal documents

9.73  An internal document from SSS indicates that the threat of new entry is low
because of ‘complex regulatory environment resulting in high cost of entry [and]
large minimum viable product (MVP) including significant interfacing regs needing
high up-front investment’.8%" Another internal document from SSS also highlights
customer stickiness stating that it is a ‘[v]ery slow moving market. Contract terms

801 SSS Internal Document, Annex 060 to the phase 1 s109(2), ‘[<]’, May 2021, slide 103.
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10+ years. Customer change suppliers as part of a wider back-office restructuring
exercise’.802.803

Our assessment of barriers to entry or expansion into the Duties market

9.74

9.75

9.76

9.77

9.78

9.79

Our assessment is that there are significant barriers to entry into the Duties market
in the UK that will, in particular, reduce new competitors’ ability to enter the market
(see also our discussion of market definition in chapter 7).

We consider that our customer evidence shows that many customers consider a
suppliers track record/reputation to be an important factor when selecting a
supplier. This would likely hinder new entrants, particularly those from adjacent
markets without any track-record in Duties, from entering the market. It is also
consistent with the CMA’s guidance on barriers to entry, which states that
customers may generally place a high value on the reputation and track record of
suppliers, and that this may be especially true where the product or service being
provided is important for the customer.8%

We consider that our customer evidence also shows that many customers would
be unlikely to consider selecting a supplier not currently active in the UK. This
would be consistent with a risk-averse customer attitude, given the critical nature
of Duties systems. It also consistent with the CMA’s guidance on barriers to entry,
which states that customers may generally place a high value on the reputation
and track record of suppliers, and that this may be especially true where the
product or service being provided is important for the customer.8%

We also consider that there is a need for specialist functionality in supplying police
forces. Some competitors have told us this acts as a barrier to entry.

Competitors submitted that there were no material barriers to entry, but identified a
number of factors (eg complexity, customer stickiness) that we consider to be
barriers to entry that will in combination hinder new entrants from entering the
market.

Taking this evidence in the round, we concluded that barriers to entry in the Duties
market are high.

Entry and expansion as a result of the Merger — Duties

9.80

Having found that barriers to entry are high in relation to the supply of Duties in the
UK in the previous section, in this section we consider whether there will be entry

802 3SS Internal Document, Annex 10.2.31 to the FMN, ‘[é<], undated, slide 2.

803 SSS told us that both documents referred to in this paragraph were prepared in contemplation of the transaction.
804 CMA129, paragraph 8.41(b).

805 CMA129, paragraph 8.41(b).
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9.81

in that same market as a result of the Merger. In relation to expansion, we
consider that, in this case, our analysis of competitors constraints and future
competitive strength within our competitive assessment (chapter 7) encompasses
an assessment of the timeliness, likelihood and extent of expansion in general,
and that this also encompasses expansion as a result of the Merger. We do not
discuss Duties expansion further in this chapter.

We have considered the prospects for international entry into the UK market and
entry from adjacent or related markets (such as Duties supply to non-emergency
services customers or entry by ERP suppliers), since we consider both of these to
be plausible sources of potential entry.

Parties’ views

9.82

9.83

The Parties submitted that large international ERP suppliers have supplied Duties
to police customers and that other Duties suppliers are based outside the UK.8%
They told us that large international software companies have supplied Duties in
the UK even though this has not necessarily been a core commercial focus for
them. The Parties provided the examples of [¢<], and SAP has been the
longstanding Duties supplier for the [<], demonstrating that ERP providers are
actual and credible competitors in the supply of Duties. The Parties also told us
that such suppliers will typically be able to invest more on product development
than narrow Duties providers like NECSWS, [6<].807

The Parties submitted that overseas suppliers are likely to exert an increasingly
strong competitive constraint.8%® They noted that international suppliers and other
potential entrants are still considered and contracted by UK customers, as
demonstrated by supply from ERP providers like Oracle and SAP, while the
Parties believe there have been numerous instances of Duties suppliers moving
into supplying emergency services customers using their prior non-emergency
services experience (for example Allocate Software, Zellis and Midland HR).8%°

Competitors’ views

9.84

We contacted potential new entrants suggested by the Parties, but those that
responded did not have any plans to enter the Duties market or provide direct

806 Parties’ response to the phase 1 Issues Letter, 8 April 2022, paragraph 9.3.1; Parties’ initial phase 2 Submission, 31
May 2022, paragraph 7.6.1; Parties’ response to the Issues Statement, 28 June 2022, paragraph 5.1.5(d).

807 Parties’ response to the Countervailing Factors WP, 4 August 2022, comment on paragraph 51.

808 Parties’ response to the phase 1 Issues Letter, 8 April 2022, paragraph 9.3.2.

809 Parties’ response to the Countervailing Factors WP, 4 August 2022, comment on paragraph 52.
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9.85

supply of duties management services to any emergency services customer in the
UK in the next two years (see paragraphs 7.152 to 7.154).810

[5<].811 [3<].

Our assessment of entry and expansion into the Duties market as a result of the Merger

9.86

9.87

9.88

9.89

We have considered the prospects of international entry into the UK Duties market
as a result of the Merger.

The evidence we have seen to date, particularly that from third parties, suggests
that the current incentives to enter the UK Duties market may be weak.

With regards to international entry, the view of a majority of customers is that a
supplier being proven in the UK was a relevant factor for their decision on a
supplier and this will make it more difficult for international suppliers to enter the
UK. Further, given the limited opportunities within the Duties market it would take
several years for a new entrant to expand significantly.

With regards to entry from adjacent markets, we note that several large software
companies in adjacent markets would appear to have the capacity and resources
to enter the Duties market if they wished, but we have not seen evidence of them
doing so and none had plans to enter the market, instead they typically partner
with specialist Duties suppliers. Further, one potential reason for the lack of
intended entry into the market is that revenues from Duties products are relatively
low. The low value of the Duties market would be taken into account by any new
entrant and considered alongside the costs of entry.

Our conclusion on entry and expansion as a countervailing factor to the SLC in

Duties

9.90

9.91

As set out above, we found that that there is evidence of high barriers to entry in
Duties, and these barriers are likely to reduce or severely hamper the ability for
entry following the Merger. We have also found that the incentives to enter the UK
Duties market are weak.

Based on the above, our conclusion is that any entry or expansion, as a result of
the Merger, would not be timely, likely and sufficient to prevent an SLC from
arising in the Duties market.

810 We note that we contacted [¢<] at phase 1 and at phase 2. We did not receive a response at phase 1 and at phase 2
our contact responded that the request was not relevant to them. In light of this, and the absence of any other evidence
suggesting that [8<] may enter the Duties market, we do not consider it likely that they would do so as a result of the

Merger.

811 Submission to the CMA from a third party, September 2022.
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Countervailing factors: Merger efficiencies

9.92

9.93

9.94

9.95

9.96

In this section we assess whether efficiencies arising from the Merger constitute a
countervailing factor.

In some instances, mergers can give rise to efficiencies.?'? Rivalry-enhancing
efficiencies change the incentives of the merger firms and induce them to act as
stronger competitors to their rivals—for example, by reducing their marginal costs
giving them the incentive to provide lower prices or a better quality, range or
service.®'3 They may prevent an SLC by offsetting any anti-competitive effects.®'4

Cost and revenue synergies often form part of the rationale for mergers, and it is
not uncommon for firms to make efficiency claims in merger proceedings.?'® Many
efficiency claims by merger firms are not accepted by the CMA because the
evidence supporting those claims is difficult to verify and substantiate.8'®

Most of the information relating to the synergies and cost reductions resulting from
a merger is held by the merger firms. Therefore, it is for the Parties to demonstrate
that the Merger will result in efficiencies.?'”

When assessing whether merger efficiencies mean that a merger does not result
in an SLC, the following criteria must be met. The SLC must:

(@) enhance rivalry in the supply of those products where an SLC may otherwise
arise;

(b) be timely, likely and sufficient to prevent an SLC from arising;
(c) be merger-specific; and

(d) benefit customers in the UK.818

Parties’ views

9.

©

7

The Parties submitted during the CMA'’s phase 1 investigation that NECSWS
expected to realise cost synergies from the Merger. NECSWS submitted that the
realisation of these cost synergies will allow it ‘to build a more successful public
safety business and provide a more attractive and competitive offering to public
safety customers in the UK and internationally’ and which will allow it ‘to be more

812 CMA129, paragraph 8.2.

813 CMA129, paragraph 8.3(a).

814 CMA129, paragraph 8.4.

815 CMA129, paragraph 8.6.

816 CMA129, paragraph 8.6.

817 CMA129, paragraph 8,7.

818 CMA129, paragraph 8.8
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competitive by offering a combination of improved products, better customer
service and more competitive pricing’.81°

9.98 NECSWS anticipates a cost synergy programme which by FY24 delivers
£[2<] million of annual ongoing savings across the UK businesses. Specifically,
NECSWS anticipates cost synergies in the following areas as a result of the

Merger:820
(@) [X].
(b) [X].

9.99 [x].82

9.100 [5<].822

Our assessment

9.101 Our assessment is that the efficiencies put forward do not satisfy the criteria the
CMA uses when it assesses whether merger efficiencies mean that the merger
does not result in an SLC:

(a) For efficiencies to be accepted as a countervailing factor they must be
expected to enhance rivalry. The CMA will generally view reductions in the
merger firms’ marginal or variable costs as being more likely to result in an
incentive to reduce price or make short-run improvements in quality than
reductions in fixed costs.®?3 The cost efficiencies anticipated by NECSWS
have not been shown to be substantially related to marginal or variable costs.

(b) We have not seen any evidence that the claimed efficiencies would be timely,
likely and sufficient to prevent the SLC from arising.

(c) Although NECSWS has submitted that it is in a strong place to take
advantage of [<], the cost efficiencies identified by NECSWS are not merger
specific. In particular we have not seen evidence that the cost efficiencies
related to [¢<] could only be achieved through the Merger. Similarly,
NECSWS’s submissions on [¢<] do not provide evidence that such
improvements could only be carried out by NECSWS and therefore could
only arise as a result of the Merger.

819 FMN, paragraphs 1.5-1.6; Parties’ response to the Issues Statement, 28 June 2022, paragraph 2.6.

820 NECSWS's response to the CMA’s RFI 2, 30 May 2022, question 23; Parties’ response to the Issues Statement, 28
June 2022, paragraph 2.6.

821 Parties’ response to the Countervailing Factors WP, 4 August 2022, comment on paragraph 62.

822 Parties’ response to the Countervailing Factors WP, 4 August 2022, comment on paragraph 62.

823 CMA129, paragraph 8.10.
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(d) Itis also not clear how the anticipated cost efficiencies will translate to
benefits to customers in the UK. NECSWS has not provided any verifiable
evidence to support its claims that it will be able to be more competitive as a
result of the anticipated efficiencies being realised, as it described the
purchase of SSS as presenting an opportunity for cost synergies that would
drive ‘[<]'.824 This indicates that, if the Merger enhanced profitability for
NECSWS as claimed, such financial headroom would be used to improve
margins and returns to shareholders. Following this, we consider that we
have not received evidence that timely, rivalry-enhancing customer benefits
would be likely to arise.

Conclusion on countervailing factors

9.102 For the reasons set out above, our conclusion is that there are no countervailing

10.

10.1

10.2

11.

factors which would prevent an SLC from arising as a result of this Merger in the
markets in which we have found an SLC.

FINDINGS ON SLC

For the reasons set out in the preceding chapters, the inquiry group appointed to
consider this reference has made the following findings on the statutory questions
it has to decide pursuant to section 35(1) of the Act:

(a) arelevant merger situation has been created as a result of the Merger; and

(b) the creation of that situation has resulted, or may be expected to result, in a
SLC as a result of horizontal unilateral effects in the supply of ICCS in the
UK, and the supply of Duties in the UK.

Given these findings, we have assessed potential remedies to assess the SLCs
we have found in the next chapter.

REMEDIES

Introduction

11.1

11.2

The CMA has found that the Merger has resulted in or may be expected to result
in SLCs in the markets for the supply of ICCS and Duties in the UK.

Where the CMA makes a finding of an SLC, it must then decide whether, and if so
what, action should be taken (or be recommended to be taken by others) to

824 NECSWS Internal Document, Annex 9.2.4 to FMN ‘[8<], February 2021, slide 4.
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remedy, mitigate or prevent the SLC concerned and/or any adverse effects
resulting or which may be expected to result from the SLC.82°

11.3  This chapter sets out our assessment of, and final decision on the appropriate
remedies to the SLCs that we have identified in this final report.

11.4 In the Notice of Possible Remedies (Remedies Notice), we sought views on
possible remedies to the SLCs.8%6

11.5  Subsequent to the publication of the Remedies Notice, we issued our Remedies
Working Paper (the RWP) to the Parties. The RWP set out our provisional
decisions on remedies.

11.6  This chapter has been prepared after consideration of written and oral responses
received from the Parties and third parties following the publication of the
Remedies Notice and the issuing of the RWP. In reaching our decision on
remedies, we have, in particular, considered:

(a) written responses to our public consultation on possible remedy options as
set out in our Remedies Notice;

(b) the Parties’ various submissions and responses to our questions, including
on remedies;

(c) evidence from our response hearings with each of the Parties;

(d) evidence from third parties on possible remedies including from customers of
the Parties, existing competitors and potential purchasers;®?” and

(e) the Parties’ joint response to the RWP.

Framework for the assessment of remedies

11.7  Where the CMA finds an SLC, it must decide what, if any, action should be taken
to remedy, mitigate or prevent that SLC or any adverse effect resulting from the
SLC.828

11.8  The Act requires that the CMA, when considering possible remedial actions, shall
‘in particular, have regard to the need to achieve as comprehensive a solution as

825 Section 35(2) and (3) and section 41 of the Act.

826 The Remedies Notice sets out the actions which the CMA considers it might take for the purpose of remedying the
SLC and resulting adverse effects identified in the provisional findings.

827 We received responses from the following third parties: [6<]; [<]; [<]; [<]; [<]; []; [K]; [<]; [<]; [<T; [<];
[5<]; [5<T; (<, [3<; (50 [3<0; [3<s [ [0 (3 [ [0 (5 (3 [T [3<); 5 [<).

828 Section 35(2) of the Act.

196


https://www.legislation.gov.uk/ukpga/2002/40/section/35
https://www.legislation.gov.uk/ukpga/2002/40/section/41
https://www.legislation.gov.uk/ukpga/2002/40/section/35

is reasonable and practicable to the SLC and any adverse effects resulting
from it’.829

11.9  To fulfil this requirement, the CMA will first seek remedies that are effective in
addressing the SLC and any resulting adverse effects. The CMA will assess the
effectiveness of remedies in addressing the SLC and resulting adverse effects
before going on to consider the costs likely to be incurred by the remedies.83°

11.10 In determining an appropriate remedy, the CMA will consider the extent to which
different remedy options will be effective in remedying, mitigating or preventing the
SLCs and any resulting adverse effects. The effectiveness of a remedy is
assessed by reference to its:3"

(a) impact on the SLC and resulting adverse effects — the CMA views
competition as a dynamic process of rivalry between firms seeking to win
customers’ business over time — restoring the process of rivalry is a key aim
of a remedy;

(b) duration and timing — remedies need to be capable of timely implementation
and address the SLC effectively throughout its expected duration;

(c) practicality in terms of implementation, monitoring and enforcement; and

(d) risk profile, relating in particular to the risk that the remedy will not achieve its
intended effect.

11.11  Once the CMA has identified the remedy options that would be effective in
addressing the SLC, the CMA will select the least costly and intrusive remedy that
it considers to be effective. The CMA will seek to ensure that no remedy is
disproportionate in relation to the SLC and its adverse effects. The CMA may also
have regard, in accordance with the Act,®3 to the effect of any remedial action on
any relevant customer benefits arising from the merger.

11.12 A detailed description of the factors the CMA will examine in determining what (if
any) remedial action is to be taken can be found in our Merger remedies guidance,
CMA87.833

Nature of the SLCs

11.13 We have found an SLC in two specialist software product markets that both
Parties supply. These concerns relate to:

829 Section 35(4) of the Act.
830 Guidance on merger remedies in phase 1 and phase 2 investigations, 13 December 2018 (CMA87), paragraph 3.5.
831 CMA87, paragraph 3.5.

832 Section 35(5) of the Act.
833 CMAS87.
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(a) ICCS software, which is used by control room personnel in day-to-day duties
such as receiving and making urgent phone calls to communicate with
emergency response staff; and

(b) Duties software, which is used by police forces to plan and staff shifts.

11.14 The CMA has found that NECSWS and SSS were part of a small pool of providers
of both types of software product and a loss of either of these businesses as an
independent competitor would represent a significant impact on competition.

11.15 In this chapter, we assess potential remedies to address the SLCs as set out in
this final report.

Overview of remedies options

11.16 As set out in CMA87, remedies are conventionally classified as either structural or
behavioural:83*

(a) Structural remedies, such as divestiture or prohibition, are generally one-off
measures that seek to restore or maintain the competitive structure of the
market by addressing the market participants and/or their shares of the
market.

(b) Behavioural remedies are normally ongoing measures that are designed to
regulate or constrain the behaviour of merger parties with the aim of restoring
or maintaining the process of rivalry absent the merger.

11.17 In merger inquiries, the CMA generally prefers structural remedies over
behavioural remedies, because: 8

(a) structural remedies are more likely to deal with an SLC and its resulting
adverse effects directly and comprehensively at source by restoring rivalry;

(b) behavioural remedies are less likely to have an effective impact on the SLC
and its resulting adverse effects, and are more likely to create significant
costly distortions in market outcomes; and

(c) structural remedies rarely require monitoring and enforcement once
implemented.

11.18 In the Remedies Notice, we set out the following remedies options:

(@) the full divestiture of SSS by NECSWS; or

834 CMAB87, paragraph 3.34. Some remedies, such as those relating to access to IP rights may have features of structural
or behavioural remedies depending on their particular formulation.
835 CMA87, paragraph 3.46.
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11.19

11.20

11.21

11.22

11.23

(b) a partial divestiture through the sale of the ICCS operations and Duties
operations of SSS either on a combined or separate basis. Partial divestiture
refers to the divestiture of part of the acquired business (or the acquirer’s
business) containing operations that are relevant to the SLCs that we have
found.

We also invited views on aspects of remedy design which might be needed to
make a divestiture remedy effective and to ensure that no new competition
concerns would arise. These may include requirements relating to the scope of
any divestiture package, the process of selecting the assets to be divested, the
identification of suitable potential purchaser(s), and the divestiture process
including the timing of divestiture.

In response to the Remedies Notice, the Parties also proposed the divestiture of
ICCS from NECSWS (the NECSWS ICCS [<] Remedy) and the divestiture of
Duties from NECSWS (the NECSWS Duties [<] Remedy), together the
NECSWS [<] Remedies. The NECSWS ICCS [¢<] Remedy consists of the
former APD business that includes the Cortex ICCS product. The NECSWS Duties
[¢<] Remedy consists of the CARM Duties product.?3¢ We have included the
NECSWS [¢<] Remedies in our assessment.

The Parties also proposed [¢<] remedies [¢<] the CMA does not find the [<]
Remedies to be effective. These [<] remedies are the divestiture of ICCS from
SSS (the SSS ICCS [<] Remedy) and the divestiture of Duties from SSS (the
SSS Duties [<] Remedy) together the SSS [8<] Remedies.?%" The details of the
[¢<] Remedies are also set out and considered in our assessment.

In the Remedies Notice, we said that behavioural remedies on their own appeared
unlikely to be effective in addressing the SLC that we have found. We said that we
were willing to consider any behavioural remedies that were put forward as part of
the consultation, but none were proposed by any of the respondents to the
consultation. We have therefore not considered behavioural remedies further.

Accordingly, we focus the remainder of this chapter on assessing the effectiveness
of:

(a) the NECSWS ICCS [<] Remedy and the SSS ICCS [<] Remedy;
(b) the NECSWS Duties [¢<] Remedy and the SSS Duties [¢<] Remedy; and

(c) the full divestiture of the whole of SSS.

836 NECSWS's response to the Remedies Notice, 30 September 2022, page 11.
837 NECSWS's response to the Remedies Notice, 30 September 2022, page 11.
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11.24 We then go on to consider the proportionality of any effective remedies. Finally, we
set out our conclusions on what we consider to be the least costly remedy, or
package of remedies, that is effective in addressing the SLCs we have identified.

Effectiveness of remedy options

11.25 In this section, we discuss the effectiveness of different remedy options, and
conclude on those which we consider would represent an effective remedy to the
SLCs and/or any of their adverse effects which we have identified. In doing this,
we first look at partial divestiture options to address the SLC in ICCS (ie the
NECSWS ICCS [¢<] Remedy and the SSS ICCS [<] Remedy — from
paragraph 11.34). We then look at partial divestiture options to address the SLC in
Duties (the NECSWS Duties [¢<] Remedy and the SSS Duties [¢<] Remedy —
from paragraph 11.165). Finally, we consider full divestiture of SSS (from
paragraph 11.260).

11.26 Both the NECSWS ICCS and Duties [¢<] Remedies and the SSS ICCS and Duties
[¢<] Remedies are partial divestiture remedy options. In this case, partial
divestiture refers to the divestiture of part of SSS (the acquired business) or
NECSWS (the acquirer’s business) containing operations that are relevant to the
ICCS and Duties SLCs. The aim of the divestiture is to address the SLCs through
the disposal of a business or assets from the Parties to create a new source of
competition (if sold to a new market participant) or to strengthen an existing source
of competition (if sold to an existing participant independent of the Parties).83 A
successful divestiture will effectively address at source the loss of rivalry resulting
from the Merger by changing or restoring the structure of the market.839

11.27 There are three categories of risk that could impair the effectiveness of any
divestiture remedy, namely composition risk, purchaser risk and asset risk:840

(@) composition risk arises if the scope of the divestiture package is too narrowly
constrained or not appropriately configured to attract a suitable purchaser, or
does not allow a purchaser to operate as an effective competitor;

(b) purchaser risk arises if a divestiture is made to a weak or otherwise
inappropriate purchaser, or if a suitable purchaser is not available; and

(c) assetrisk arises if the competitive capability of the divestiture package
deteriorates before completion of the divestiture.

838 CMA87, paragraph 3.37.
839 CMAB87, paragraph 3.38.
840 CMA87, paragraph 5.3.
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11.28 An effective divestiture remedy must give us sufficient confidence that these
practical risks can be properly addressed. We therefore consider the following
issues:

(a) the scope of the divestiture package;
(b) the availability and suitability of purchasers; and
(c) ensuring an effective divestiture process.

11.29 In considering the appropriate scope for a divestiture package, the CMA seeks to
ensure that it:

(a) is sufficiently broad in scope to address all aspects of the SLC and resulting
adverse effects;

(b) would enable the eventual purchaser to operate the divested business as an
effective competitor; and

(c) is sufficiently attractive to potential purchasers.

11.30 In defining the scope of a divestiture package that will satisfactorily address an
SLC, the CMA will normally seek to identify the smallest viable, stand-alone
business that can compete successfully on an ongoing basis and that includes all
the relevant operations pertinent to the area of competitive overlap. This may
comprise a subsidiary or a division or the whole of the business acquired.*’

11.31 Our guidance sets out that the CMA will wish to satisfy itself that a prospective
purchaser:

(a) is independent of the Parties: SSS and NECSWS;
(b) has the necessary capability to compete;
(c) is committed to competing in the relevant market; and

(d) that divestiture to the purchaser will not create further competition
concerns.842

11.32 An effective divestiture process will safeguard the competitive potential of the
divestiture package before disposal and will enable a suitable purchaser to be
secured in an acceptable timescale, as well as allowing prospective purchasers to
make an appropriately informed acquisition decision.843

841 CMA87, paragraph 5.7.
842 CMAB87, paragraph 5.21.
843 CMAB87, paragraph 3.33.
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11.33 We now consider the effectiveness of each of the potential remedies under
consideration.

NECSWS ICCS [3<] Remedy

Description of remedy

11.34 The NECSWS ICCS [<] Remedy would involve the Parties divesting the ICCS
operations of NECSWS to a suitable purchaser. This would include the products,
relevant customer contracts, Intellectual Property (IP) and other resources
formerly associated with NECSWS’s APD subsidiary including its ICCS Cortex
product, Aspire CRM product, and Artemis telematic and fleet management
system (the APD Business).344

11.35 The Parties have proposed that the NECSWS ICCS [¢<] Remedy should exclude
NECSWS’s CallTouch ICCS product, whilst also stating that the divestiture could
include CallTouch should the CMA consider it necessary.84%

Views of the Parties

11.36  NECSWS submitted that the NECSWS ICCS [¢<] Remedy would be wholly
effective in remedying an SLC in ICCS as it would entirely remove the overlap
between SSS and NECSWS in the supply of ICCS to emergency services and
transport customers, and would lead to a structural change in the market
addressing an SLC in ICCS.246 |n their joint response to the RWP, the Parties
reiterated the view that the NECSWS ICCS [¢<] Remedy would be an effective
and proportionate remedy to address the SLC identified in ICCS.847

11.37 NECSWS considers that the NECSWS ICCS [¢<] Remedy would constitute an
attractive set of assets that would be viable and profitable and would enable a
potential purchaser to be a strong competitor in ICCS, with revenues of
£[<] million in FY22 and a market share of [20-30%] by revenue, [10-20%)] by
volume of calls and [10-20%] by number of customers.84®

11.38 In relation to the scope of the NECSWS ICCS [<] Remedy, NECSWS told us that
CallTouch should be excluded. It stated that Cortex was its [¢<] ICCS product for
emergency services customers, and [<]. It also told us that [¢<], and therefore

844 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 5.1.

845 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 5.1 and Parties' response to the
Remedies WP, 8 November 2022, paragraph 2.2.

846 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 5.5.

847 Parties' response to the Remedies WP, 8 November 2022, paragraph 2.1.

848 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 5.7.
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NECSWS considered that the divestment of the APD Business alone would be
proportionate and effective.849

11.39 NECSWS submitted that its Stream video streaming service should be excluded
from the scope of the divestiture as it is not necessary or proportionate to include
this.8%0 [$<].851

11.40 NECSWS told us that, taking into account [¢<], it anticipates that there will be a
pool of independent, well-funded potential purchasers which are likely to be
interested in acquiring these assets.?52

11.41 NECSWS highlighted [¢<] potential purchasers of the NECSWS ICCS [X]
Remedy.8% Separately, SSS identified [<] potential purchasers of an ICCS
business ([¢<]).8%* [¢<] businesses were identified by both Parties as being a
potential purchaser of ICCS.

11.42 As regards process, NECSWS stated that the APD Business would be
straightforward to separate and divest. NECSWS also submitted that it does not
foresee any material separation issues with its CallTouch product.8%

11.43 NECSWS anticipates a timeline of within [¢<] for this divestiture.856

Views of third parties

11.44 Views from customers85” on a standalone ICCS divestiture were mixed. We were
told by some customers that it would be viable, for example:

(a) a standalone ICCS offering (ie not bundled with other non-ICCS products)
would be a viable procurement option;258

(b) standalone products that can be integrated with other solutions should be an
option for customers to enable them to access best of breed solutions, as a
single supplier of multiple products may not be able to do s0;%%° and

(c) there are Fire & Rescue services that would want a standalone ICCS.86°

849 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 5.4.

850 Parties' response to the Remedies WP, 8 November 2022, paragraph 2.6.

851 NECSWS's response to the CMA’s RFI 4, 6 October 2022, question 78.

852 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 5.8-5.9.

853 NECSWS's response to the Remedies Notice, 30 September 2022, Table 4.

854 3SS’s further submission on remedies, 19 October 2022, section 7.

855 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 5.8.1-5.8.2.

85 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 5.11.

857 We contacted a cross-section of NECSWS and SSS customers of ICCS and/or Duties receiving 9 out of 13
responses. Therefore, whilst these responses are indicative, given the small number of responses, we recognise these
may not be fully reflective of customer views.

858 Response to the CMA questionnaire from a third party, October 2022, question 2.

859 Response to the CMA questionnaire from a third party, October 2022, question 2.

860 Response to the CMA questionnaire from a third party, October 2022, question 2.
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11.45 We also heard other points from customers which indicated this option could
potentially be less attractive including:

(@) ICCS should be bundled with CAD;86"

(b) a standalone ICCS would not be an attractive proposition for customers;262
and

(c) there are clear benefits to customers of having a combined ICCS, CAD and
RMS suite.863

11.46 We also contacted a range of potential purchasers and current competitors to
ascertain interest and views on the potential partial divestiture of ICCS and Duties
(NECSWS or SSS) and full divestiture.®%4 Five third parties told us they may be
interested in a purchase of a standalone ICCS divestiture and broadly considered
this to be a feasible remedy option ([¢<], [<], [¢<] and [¢<]) with one ([¢<])
interested in NECSWS'’s ICCS specifically.

11.47 In relation to divestiture more generally, of either ICCS or Duties from either
NECSWS or SSS, third parties made a number of general points as follows:

(a) the divestiture package should come as ‘shrink wrapped’ as possible which
we understand to mean the divestiture package should include all the
necessary components neatly carved off to be as standalone and ready-
made as possible and not bundled with other products;265

(b) that their preference over potential available divestiture opportunities (out of
NECSWS or SSS ICCS or Duties) would be dependent on factors such as
revenue streams, ability to be competitive on day one and level of integration
a purchaser already has with the product;2% and

(c) thatthe choice of NECSWS or SSS ICCS or Duties also depends on the best
fit with the buyer’s existing software portfolio. 67

11.48 On a divestiture of ICCS from NECSWS, we were told by a third party that the
NECSWS ICCS [é<], which we understand to mean a purchaser would want to
move NECSWS ICCS customers to their own ICCS product if they have one.868

861 Response to the CMA questionnaire from a third party, October 2022, question 2.

862 Response to the CMA questionnaire from a third party, October 2022, question 2.

863 Response to the CMA questionnaire from a third party, October 2022, question 2.

864 We contacted 38 potential purchasers (using the lists provided to us by the Parties) and current competitors —
receiving 21 responses in total.

865 Response to the CMA questionnaire from a third party, October 2022, question 6.

866 Response to the CMA questionnaire from a third party, October 2022, question 2.

867 Response to the CMA questionnaire from a third party, October 2022, question 2.

868 Response to the CMA questionnaire from a third party, October 2022, question 8.
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Scope of remedy

11.49

11.50

11.51

11.52

In assessing the scope of the potential remedy (see paragraphs 11.29 and 11.30),
we consider the following aspects of the remedy:

(a) products and contracts;
(b) staff resources; and

(c) any other resources.

Products and contracts

As noted above, the NECSWS ICCS [¢<] Remedy would include the APD
Business as well as all of its contracts, and whilst it was not the preferred option of
the Parties, it could also potentially include CallTouch (see paragraph 11.51
below). The NECSWS ICCS [<] Remedy, with CallTouch, would include:869

(@) [<] Cortex ICCS contracts;

(b) [<] CallTouch ICCS contracts;

(c) [¥<] CallTouch Data Gateway (CDG) contracts;8"°

(d) [$<] Aspire CRM products;®""

(e) [#<] Artemis contracts; 872 and

(f)  [#<] TfL Connect contract.®”3

NECSWS told us that including CallTouch ‘[<] and ‘[$<]’.874

Our view is that the CallTouch product should be included within a divestiture of
ICCS from NECSWS. Under the Act, the CMA is obliged ‘to have regard to the
need to achieve as comprehensive a solution as is reasonable and practicable’
to any SLCs found.®”> CallTouch is an ICCS product with [$<] emergency
services and transport customers and which NECSWS intends to continue to
provide to [<] customers. In our view, therefore, it should be included within the
scope of a remedy in order to address comprehensively the SLC that we

869 NECSWS's response to the Remedies Notice, 30 September 2022, Table 4 and Annex 1.
870 The CallTouch Data Gateway (CDG) [<] [¢<](NECSWS's response to the Remedies Notice, 30 September 2022,

Table 4).

871 Customer records management (CRM) software is used to record and link contacts from the same individual as part
of a single record [<]. [¢<] (FMN, paragraph 3.12.3).

872 Artemis is [¢<] (FMN, paragraph 4.5).

873 The TfL Connect project relates to [<].

874 NECSWS, response hearing transcript, 4 October 2022, pages 55-56.

875 Section 41(4) of the Act.
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11.53

11.54

11.55

have found, which was in the market for the supply of ICCS to emergency service
and transport customers in the UK.

NECSWS also told us that, if CallTouch was to be included in a remedy, its Cortex
and CallTouch products could be sold either to one purchaser or to different
purchasers.87¢ NECSWS's view is that it should have the optionality to pursue
simultaneously both the sale of Cortex and CallTouch together and the sale of
CallTouch separately from Cortex, provided that: (i) a suitable alternative
purchaser for CallTouch can be identified and a divestment carried out within the
relevant timeframe; and (ii) a separate divestment of CallTouch would not impede
the sale of the rest of the NECSWS ICCS divestiture within the relevant
timeframe.8”” NECSWS told us that having the optionality to sell CallTouch
separately may be preferable and beneficial from a customer perspective for the
following reasons:878

(a) [K<];87°

(b) a credible potential outcome is that the NECSWS ICCS (Cortex) business is
divested to a trade buyer which is active in the public safety industry.
However, NECSWS considers that a telecommunication company which has
a focus in transport may be a more suitable purchaser for NECSWS
CallTouch ICCS on a long-term basis, [<];28° and

(c) NECSWS would want the optionality to divest Cortex and CallTouch
separately to different purchasers particularly if a potential purchaser of
Cortex did not wish to purchase CallTouch, or if there were a better option for
customers with an alternative purchaser.8

Staff resources

NECSWS told us that included in the NECSWS ICCS [¢<] Remedy divestiture
would be [<] UK staff members, [6<].882

[¢<] members of staff [¢<], would not be transferred to the purchaser but would be
accessible in the short term through a Transitional Services Agreement (TSA).883

876 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 4.7.
877 Parties' response to the Remedies WP, 8 November 2022, paragraph 2.4.

878 Parties' response to the Remedies WP, 8 November 2022, paragraph 2.5.

879 Parties’ response to the Remedies WP, 8 November 2022, paragraph 2.5.1.

880 Parties’ response to the Remedies WP, 8 November 2022, paragraph 2.5.2.

881 Parties’ response to the Remedies WP, 8 November 2022, paragraph 2.5.3.

882 NECSWS's response to the Remedies Notice, 30 September 2022, Table 4.

883 NECSWS's response to the Remedies Notice, 30 September 2022, Table 4.
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Other resources

11.56 All relevant IP associated with the Cortex, Aspire, Artemis and CallTouch products
would be included. NECSWS has confirmed this IP is distinct from and not used in
other areas of NECSWS's business.884

11.57 The NECSWS ICCS [<] Remedy divestiture would also include assignment of the
lease to NECSWS’s office [¢<] where the staff to be transferred as part of the
NECSWS ICCS [¢<] Remedy are based. There is no distinct office for CallTouch
staff but its laboratory equipment, currently in [<], would be transferred to the [¢<]
office.®5 NECSWS also told us that it would be prepared to retain the [¢<] lease
[¢<] at the election of a potential purchaser, [6<].886

Assessment of scope

11.58 We note that the NECSWS ICCS [<] Remedy (with CallTouch included) would
include NECSWS’s two ICCS products, Cortex and CallTouch, and their
associated contracts and IP. This would therefore provide a purchaser with the
ICCS customers currently contracting with NECSWS, as well as enabling the
purchaser to offer Cortex and CallTouch to customers.

11.59 Some third parties expressed interest in an ICCS product that was not bundled
with other products in a divestiture. On this we note that the NECSWS ICCS [X]
Remedy is focussed in its scope as it contains many fewer products than a full
divestiture of SSS. However, the NECSWS ICCS [¢<] Remedy does include all
products that are used in the relevant market as well as some non-ICCS but
connected products of CDG, Aspire CRM, Connect, and Artemis. We understand
that these products, alongside Cortex, were part of the APD subsidiary acquired
by NECSWS in 2018. Together these products therefore appear to form a readily
identifiable business that would operate independently of NECSWS after
divestiture, namely the APD Business. NECSWS confirmed to us that the
NECSWS ICCS [¢<] Remedy (ie excluding CallTouch (see paragraph 11.51
above) and Stream (see paragraph 11.69 below)) would represent a divestment of
all of the APD business acquired in 2018. The only exclusion from the current APD
business would be the Stream product which we consider from paragraph 11.69
below.8”

CallTouch

11.60 We have considered NECSWS'’s submissions as to the best approach to the
divestiture of Cortex and CallTouch. The CMA will generally prefer the divestiture

884 NECSWS's response to the Remedies Notice, 30 September 2022, Table 4.
885 NECSWS's response to the Remedies Notice, 30 September 2022, Table 4.
886 Parties' response to the Remedies WP, 8 November 2022, paragraph 2.12.3.
887 NECSWS's response to the CMA’s RFI 5, 24 October 2022, questions 88— 91.
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11.61

11.62

Staffing

11.63

11.64

11.65

of an existing business to the divestiture of part of a business or a collection of
assets.?8 Cortex and CallTouch together comprise NECSWS's current ICCS
business and therefore, in line with the CMA'’s general preference, our view is that
this existing business should be sold together as a single entity. We consider that
this would give us the highest degree of certainty in terms of ensuring that the SLC
is comprehensively addressed, because the entirety of NECSWS’s pre-Merger
ICCS offering would continue as it is currently constituted under single new
ownership, independent of the Merged Entity, and this will reduce composition risk
and purchaser risk related to the NECSWS ICCS [¢<] Remedy.

However, we recognise there is some potential residual risk that a joint sale of
CallTouch and Cortex together might be so unattractive to purchasers that no
suitable purchaser could be identified for the NECSWS ICCS [¢<] Remedy. We
consider this to be a remote risk, noting that NECSWS has not provided any
evidence alongside its submission that potential purchasers of the NECSWS ICCS
[¢<] Remedy may not wish to purchase CallTouch.

In light of the above, we consider that NECSWS should be required to use its best
endeavours to divest CallTouch as part of the NECSWS ICCS [<] Remedy to a
single purchaser. [<].

In relation to staffing, we understand that the appropriate operational resources
could be identified relatively easily given that staff working in operational areas
such as product management, development/quality assurance and product
support are ‘[$<]'.88°

We understand from NECSWS that the staff members and teams that would be
included in the divestiture are identifiable and separable in staff organisation
charts, including what reporting lines would be.8% We would expect that all
relevant staff working on the products included within this divestiture would be
transferred to the purchaser, including but not limited to managers/senior leaders
where the majority of the staff that report to them work on the divested products.
As is standard practice for the CMA, the inclusion or exclusion of individual staff
members would be outlined in final undertakings or a final order.

We also note that a portion of operational staff are [¢<] and excluded from the
NECSWS ICCS [<] Remedy as it stands currently, [¢<]. The Parties suggested

888 CMA87, paragraph 5.12.

889 Parties’

response to the Remedies WP, 8 November 2022, paragraph 2.12.2.

890 NECSWS's response to the CMA’s RFI 5, 24 October 2022, question 92.
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that this could be addressed by a TSA for a suitable period of time while the
potential purchaser identifies suitable staff to undertake these roles [8<].89" [&<].

11.66 We note that the package would not include any generic non-operational staff
such as HR, finance, legal and marketing, however evidence from potential
purchasers suggests that the inclusion of these staff is not necessary and that
purchasers would be able to either use existing staff to support these functions or
readily obtain such services.

Site office

11.67 As regards the Parties’ submission that NECSWS would be prepared to retain the
[<] lease at the election of a potential purchaser, we note that we were told by
third parties that:

(a) ‘To some extent, site ownership could be viewed as more of a liability than an
asset in any divestiture’.8%?

(b) ‘Site offices would not be particularly important to [¢<] who noted they
recently closed some regional offices and hubs with changes in working
patterns pre and post Covid. They would look to move, to the extent not
already in place, to a hybrid way of working to better serve the needs of its
staff’.893

(c) ‘With respect to the importance of site offices, when [¢<] acquires business, it
does consider locations, but this isn’t the most critical aspect in its
considerations’.8%4

(d) ‘Due to the movement towards hybrid working, it is no longer imperative for a
site office to be included in any divestment package and it ([¢<]) generally
had a neutral stance on this issue’.8%

11.68 The evidence from third parties indicates that the inclusion of a site office is not a
critical part of a divestiture, and that it could potentially be a liability depending on
the purchaser’s circumstances and plans. Our view, therefore, is that the lease to
NECSWS'’s office [¢<] should be included within the initial scope of the divestiture
but could be removed at the election of the purchaser.

891 NECSWS'’s response to the Remedies Notice, 30 September 2022, Table 4.
892 Note of a call with a third party, October 2022, paragraph 11.
893 Note of a call with a third party, October 2022, paragraph 16.
894 Note of a call with a third party, October 2022, paragraph 10.
895 Note of a call with a third party, October 2022, paragraph 12.
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Stream

11.69

11.70

11.71

11.72

11.73

NECSWS told us that it considers that it is not necessary or proportionate to
include Stream within the scope of the NECSWS ICCS [¢<] Remedy but, if
necessary, NECSWS would be content to either offer a purchaser of NECSWS'’s
ICCS business a reseller agreement for Stream (so that the purchaser could offer
Stream alongside NECSWS's ICCS product), or — if necessary — to fully divest
Stream to a purchaser of NECSWS'’s ICCS business.?% [&<]:

(@) [<]:%
(b) [<];**® and
(c) [].5%
[]_900 []_901
[]_902

Most customers told us that video streaming services are not an essential part of
an ICCS product offering, but it is an optional add-on which is ‘nice to have’. Most
customers and competitors also told us that there are other suppliers of these
services should customers wish to purchase this.%3 Some customers told us that it
was likely to be an important element of communications and safety advice in the
future and that the use of the same ICCS platform to be able to access video
streaming would be of benefit.?* One customer told us that having a single
supplier providing both products would be their preference to enable better
integration.®%® NECSWS submitted that these customer views supported its
position that its Stream offering was [¢<] and that customers do not consider there
to be a link between ICCS and video streaming functionality. %6

We also note that SSS also offers a video streaming product used currently by a
number of emergency service customers.%7

8% NECSWS's response to the CMA’s RFI 4, 6 October 2022, question 78.

897 Parties’ response to the Remedies WP, 8 November 2022, paragraph 2.6.

898 Parties’ response to the Remedies WP, 8 November 2022, paragraph 2.6

899 Parties’ response to the Remedies WP, 8 November 2022, paragraph 2.6.

900 NECSWS's response to the CMA’s RFI 4, 6 October 2022, question 78.

901 Parties’ response to the Remedies WP, 8 November 2022, paragraph 2.8.

902 NECSWS Internal Document, Annex 217 to RFI 4, ‘[$<], 11 October 2022, slide 3.

903 Third party submissions to the CMA, October 2022.

904 For example [¢<] said ‘Video streaming from customers via our ICCS system is in the future likely to be an important
element of communications and safety advice’.

905 Third party submission to the CMA, October 2022.

906 Parties’ response to the Remedies WP, 8 November 2022, paragraphs 2.6-2.8.

907 SSS offers a live video streaming product, 999Eye designed for emergency service customers currently being used
by a number of fire and rescue services in the UK.
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11.74

11.75

11.76

11.77

11.78

11.79

We have considered the positioning of Stream in NECSWS'’s internal documents.
[6<].908 [&<]:

(@) [#<].9°
(b) [e<].97°
(c) [<].°T

NECSWS submitted that these documents reflected its [¢<] but that [6<].912
NECSWS also submitted that further internal documents showed [$<],%'3
specifically the statement that Stream ‘[$<] and a suggestion to ‘[$<].914
NECSWS submitted that the documents cited above at paragraph 11.74 should
not, therefore, be considered as evidence that Stream is [¢<] or a [<] in ICCS
and that this is [6<].915

Notwithstanding the above, NECSWS submitted that, to the extent that we
ultimately disagree with NECSWS'’s assessment, that it would be more
proportionate to provide the proposed purchaser with optionality in respect of
whether and, if so, how to acquire Stream.°'6

We recognise that some customers procure streaming separately from ICCS and
that there are other video streaming suppliers that a potential purchaser could
partner with, or that it could potentially develop its own product (though this could
take between 6-18 months). We also recognise that video streaming does not
appear to be a core component to an ICCS offering at this stage.

However, as noted above, the CMA generally prefers the divestiture of an existing
business to the divestiture of part of a business or a collection of assets.%!”
Moreover, where there are carve outs from an underlying business the CMA may
have less assurance that the purchaser will be supplied with all it requires to
operate competitively.®'® In the present case, Stream [¢<], the current NECSWS
ICCS offering includes Stream, and it is being [<].

[<] is not, in our view, determinative of Stream’s importance, or unimportance, to
the composition of the NECSWS ICCS [¢<] Remedy. Rather, in our view, it is also

908 NECSWS's response to the CMA’s RFI 4, 6 October 2022, question 78.

909 NECSWS Internal Document, Annex 195 to the CMA’s RFI 4, ‘[<]", May 2020, slide 3.

910 NECSWS Internal Document, Annex 203 to the CMA’s RFI 4, ‘[¢<]’, August 2021, slide 2.

91" NECSWS Internal Document, Annex 217 to the CMA’s RFI 4, ‘[¢<], 11 October 2022, slide 3.
912 Parties’ response to the Remedies WP, 8 November 2022, paragraph 2.9.

913 Parties’ response to the Remedies WP, 8 November 2022, paragraph 2.9.

914 NECSWS's response to the CMA’s RFI 4, 6 October 2022, Annex 205, slide 3 and 8. In the same presentation
NECSWS also suggested an option of ‘[¢<]'.

915 Parties’ response to the Remedies WP, 8 November 2022, paragraph 2.9.

916 Parties’ response to the Remedies WP, 8 November 2022, paragraphs 2.10 and 2.11.

917 CMAB87, paragraph 5.12.

918 CMAB87, paragraph 5.14.
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11.80

CAD

11.81

11.82

apparent, on our reading of NECSWS internal documents that Stream was [¢<].
Whilst we recognise that it is possible that NECSWS’s view of the importance of
this product [<].

Moreover, the evidence from some customers and competitors also suggests that
video streaming could be an increasingly important aspect of an ICCS offering in
the future. For these reasons our view is that Stream should be included within the
scope of a NECSWS ICCS divestiture package. For the same reasons, we would
be concerned that a divestiture package would be subject to composition risk if it
did not include Stream and that, therefore, any prospective purchaser should be
required to acquire it with the NECSWS ICCS [<] Remedy. We have also not
received evidence that a divestiture package including Stream would be so
unattractive as to be likely to put off purchasers. We also note that [¢<],%'° but
consider that this would not preclude purchaser interest as the option to enter into
sub-contracting arrangements would potentially still exist (see paragraph 11.97).
We, therefore, do not consider that it is appropriate or necessary to provide
optionality in respect of Stream to a prospective purchaser.

Some third party customers and businesses told us that it was an advantage for
ICCS to be offered to customers alongside a CAD product.®?° It therefore appears
that a combined offering of ICCS with CAD would be more attractive for some
customers and potential purchasers, but not necessarily all (for example those
purchasers that already have CAD or customers who contract for this separately
and therefore want the option of a standalone ICCS product). We consider issues
relating to potential purchasers in the section below. In relation to the scope of the
divestiture, we consider that the NECSWS ICCS [¢<] Remedy could be an
effective solution to the SLC in ICCS, notwithstanding the fact that it does not
contain a CAD product, for the following reasons:

(a) Divesting ICCS without CAD would replicate the pre-Merger structure of the
market in that one of the Parties (NECSWS) had ICCS but not CAD before
the Merger; and

(b) Customers seeking both CAD and ICCS still have alternative options
available from other suppliers that offer both or who partner with other
suppliers that offer CAD ([2<]).

We also note from NECSWS that ‘[<]'.92"

919 NECSWS's response to the Remedies Notice, 30 September 2022, Table 4.

920 Note of a call with a third party, October 2022, paragraph 2; Note of a call with a third party, October 2022, paragraph
3; Response to the CMA questionnaire from two third parties, October 2022, question 2.

921 NECSWS's response to the CMA’s RFI 5, 24 October 2022, question 98.
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Geographical Information Systems

11.83 The NECSWS ICCS [<] Remedy would not include the transfer of NECSWS’s
Geographical Information Systems (GIS) product. GIS is an electronic mapping
software product which is used across emergency services within back-office
operations (such as analysts for crime mapping) and by call handlers. NECSWS
told us in relation to GIS:

(a) it was developed by Northgate Public Services (now NECSWS);
(b) it has been offered to NECSWS’s customers for many years [<];
(c) itis supplied [<];

(d) customers do not [<];

(e) [<];and

(f)  no other ICCS-only vendor to emergency services customers also supplies a
mapping solution.%??

11.84 NECSWS told us that that its GIS product [$<].923

11.85 From the evidence above we consider that GIS is not supplied as part of
NECSWS’s ICCS offering but rather it is supplied as a separate product.
Therefore, we do not consider it necessary for the NECSWS ICCS [¢<] Remedy to
include GIS. We note that NECSWS proposes to [<] ([6<]) [¢<].9%* This is
considered at paragraphs 11.97 and 11.98.

Conclusion on scope

11.86 Our view is that the NECSWS ICCS [¢<] Remedy should be required to have the
following scope:

(a) the products, relevant customer contracts, IP and resources set out at
paragraph 11.50 above, including those formerly associated with NECSWS’s
APD subsidiary including its ICCS Cortex product, Aspire CRM product, and
Artemis telematic and fleet management system (the APD Business), on the
understanding this includes all planned, ongoing or completed product
development projects (eg cloud technology and the outputs of [¢<] mentioned
at paragraph 11.82 above);

(b) CallTouch;

922 Parties' response to CMA questions of 15 November 2022, GIS questions 1 and 2.
923 Parties' response to CMA questions of 15 November 2022, GIS questions 1 and 2.
924 NECSWS's response to the Remedies Notice, 30 September 2022, Table 4.

213



(c) Stream;
(d) [¢<] UK staff members, [<];
(e) Atthe discretion of the purchaser, either:
(i) [<] staff members [<]; or
(i) a TSA to provide the purchaser access to [¢<] members of staff [¢<].

(f)  all relevant IP associated with the Cortex, Aspire, Artemis, CallTouch and
Stream products;

(g) assignment of the lease to NECSWS’s office [¢<] (at the discretion of the
purchaser); and

(h) the transfer of the CallTouch laboratory equipment.

Availability and suitability of purchasers

11.87

11.88

11.89

Our guidance sets out a number of criteria that the CMA will wish to satisfy itself
regarding the availability and suitability of prospective purchasers (see

paragraph 11.31), which we have taken into account in our assessment below and
within each of the other alternative remedy options we have considered. We have
conducted a number of calls with third parties potentially interested in a divestiture
of one of the businesses.

As noted at paragraph 11.46 above, five third party businesses told us they may
be interested in a potential purchase of a standalone ICCS divestiture ([¢<], [<],
[<], [¢<] and [<]) from either NECSWS or SSS and one ([¢<]) told us they may
be interested in NECSWS'’s ICCS specifically.

In terms of purchaser appetite for a potential divestiture of ICCS from NECSWS
specifically, we were told:

(@) A potential purchaser’s existing relationship with NECSWS would make a
purchase of NECSWS’s ICCS more attractive than SSS’s ICCS.9%5

(b) The choice of NECSWS or SSS ICCS depends on the best fit with the
buyer’s existing software portfolio. %%

925 Note of a call with a third party, October 2022, paragraph 2.
926 Response to the CMA questionnaire from a third party, October 2022, question 1.
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(c) The NECSWS ICCS is a [¢<], which we understand to mean a purchaser
would want to move NECSWS ICCS customers to their own ICCS product if
they have one.%’

11.90 We were also told by two potential purchasers that their interest in a purchase of
an ICCS divestiture was made stronger by the opportunity to complement their
existing CAD offering.928

Assessment of purchaser suitability and availability
11.91 From the available evidence, we consider that:
(a) there would be purchaser interest in a divestiture of ICCS;

(b) purchasers’ preference between NECSWS and SSS ICCS might be
influenced by the purchaser’s existing product links with the Parties products
and the comparative revenues/financials and existing profile of customer
contracts; and

(c) the lack of a CAD product within the scope of the divestiture would not
preclude purchaser interest and indeed would attract it in some cases.

11.92 We set out the CMA'’s criteria for purchaser suitability in paragraph 11.31. Of the
third parties that noted interest, there is one ([¢<]) that we consider has the
potential to raise competition concerns should its purchase of NECSWS'’s
divestment go ahead. We therefore consider that on the basis of the current
evidence there are at least four purchaser candidates that would be available and
have the potential to be suitable.

Effective divestiture process

11.93 The circumstances of this case raise the following issues for consideration in
relation to the divestiture process:

(a) the transfer of customer contracts from the divesting business to the
purchaser;

(b) agreement of a TSA for staff [¢<] (if required);

(c) ensuring the competitive capability of the divestiture package does not
deteriorate before completion of the divestiture; and

927 Response to the CMA questionnaire from a third party, October 2022, question 8.
928 Note of a call with a third party, October 2022, paragraph 1; Note of a call with a third party, October 2022, paragraph
3.
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11.94

11.95

11.96

11.97

11.98

11.99

11.100

11.101

(d) the appropriate timescale for divestiture to take place.

We consider these in turn below.

Transfer of contracts

NECSWS told us that the NECSWS ICCS [¢<] Remedy would not give rise to any
material contract separation issues. This is because [$<].92°

NECSWS told us that ‘contracts that span different products are a typical aspect of
the industry, and can be separated out if required. Separation of such contracts is
simply one aspect to be addressed as part of any transaction or indeed a
divestiture process — this is not an impediment to effective implementation and can
realistically be achieved’.930

NECSWS told us that ‘[tjhe most likely way to ensure continuity of supply to
customers once a contract for more than one product has been separated out is
that one supplier remains as the ‘prime’ supplier and the other becomes a sub-
contractor for the remaining services under the contract. Subcontracting of
services is common in the industry’.%3

We have been told by an interested purchaser that such arrangements are
common in the industry and could be a suitable way around these issues.%3? On
this basis, we consider that NECSWS’s proposal [¢<] in the event of divestiture
would be workable.

On novation of customer contracts, we understand from NECSWS that [¢<] of their
[¢<] ICCS contracts would require customer consent to novation.?3® The Parties
also told us that [¢<] and that [6<].934

NECSWS [2<]. NECSWS told us that ‘[2<].935 This view was shared by the
interested purchasers we spoke to.%36

Customers in the industry told us that their consent to novation would be
determined by:

929 NECSWS's response to the Remedies Notice, 30 September 2022, Table 4.

930 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 2.16.

931 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 2.17.

932 Note of a call with a third party, October 2022, paragraph 7.

933 NECSWS, response hearing transcript, page 49.

934 Parties' response to the Remedies WP, 8 November 2022, paragraph 2.12.5.

935 NECSWS's response to the Remedies Notice, 30 September 2022, page 16.

936 Note of a call with a third party, October 2022, paragraph 10; Note of a call with a third party, October 2022,
paragraph 7.
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11.102

11.103

11.104

11.105

11.106

(a) the new owner being a responsible company from a friendly nation with
sufficient resources and commitment to invest in their products;®37

(b) current contract terms, staff access and technical support being
maintained;®*® and

(c) current products being maintained, and any revised contract terms and
conditions.%%°

Of the factors raised by customers above, we consider that these concerns could
be addressed by a suitable purchaser that is committed to the market. As set out
at paragraph 11.31 above, our purchaser approval process will take this factor into
account.

We therefore consider that the transfer of contracts that would be required from
the NECSWS ICCS [¢<] Remedy would not undermine an effective divestiture
process.

Agreement of TSA

As set out at paragraphs 11.65 and 11.86(e) above, a purchaser may require a
TSA for the services of NECSWS’s staff [¢<] should these staff not transfer as part
of the divestiture. In such a scenario the TSA would need to be agreed between
NECSWS and the purchaser as part of the divestiture process.

We have not received any evidence that agreeing a TSA would be a concern for
purchasers, and consider that it would not threaten an effective divestiture process
for the following reasons:

(@) NECSWS has already recognised the potential need for a TSA and is willing
to put one in place as part of the NECSWS ICCS [<] Remedy; and

(b) the CMA will review and approve transaction documents, including any TSA,
as part of the remedy implementation process.

Ensuring the divestiture package does not deteriorate

In order to be satisfied that the proposed divestiture package would not deteriorate
during the divestiture process, we have identified two areas of concern which
could introduce risks undermining the effectiveness of the remedy:

(a) retention of staff; and

937 Response to the CMA questionnaire from a third party, October 2022, question 7.
938 Response to the CMA questionnaire from a number of third parties, October 2022, question 7.
939 Response to the CMA questionnaire from a third party, October 2022, question 7.
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(b) retention of customers.
11.107 On retention on staff, [<]. [<].

11.108 We have not received evidence to suggest that retention of staff would be a
particular issue during divestiture of the NECSWS ICCS [<] Remedy, albeit we
recognise that as with any divestiture there would be some staff uncertainty and
potential unease. We also heard from two potential purchasers that raised some
concerns about [<] staff integration in the event of proceeding with a divestiture.
In this regard, the Parties submitted that such third parties are likely not well
placed to assess [<] within NECSWS and this is a potential, rather than actual,
concern that would be alleviated with the provision of information.®*° We consider
that retention of key NECSWS staff will need to be a key focus for interim
measures up to the point of divestiture, and we would instruct the Monitoring
Trustee to work with the Parties to ensure that this is actively managed and [<] to
ensure staff retention.

11.109 On retention of customers, we have not seen evidence of this being a concern for
NECSWS at present. Amongst the market participants we spoke to, only retention
of customers by SSS has been raised as a factor in potential divestiture options.%*’

11.110 A key factor in retention of customers in the event of divestiture would be the need
to achieve customer consent for novation of contracts. As set out above, the
available evidence indicates that achieving customer novations can be reasonably
expected of a purchaser approved in our remedies process.

11.111 We therefore consider that the risks of deterioration of the divestiture package are
capable of being effectively managed, and that consequently these risks are not
sufficient to compromise the effectiveness of this remedy option.

Timescale for divestiture

11.112 In considering an appropriate timescale to allow NECSWS to implement any
required divestiture (the Initial Divestiture Period), our guidance states that we
‘will seek to balance factors which favour a shorter duration, such as minimising
asset risk and giving rapid effect to the remedy, with factors that favour a longer
duration, such as canvassing a sufficient selection of potential suitable purchasers
and facilitating adequate due diligence’. Our guidance also states that the Initial
Divestiture Period will normally not exceed six months.%4?

940 Parties' response to the Remedies WP, 8 November 2022, paragraph 2.12.4.
941 Note of a call with a third party, October 2022, paragraph 5.
942 CMAB87, paragraph 5.41.
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11.113 NECSWS told us that it could complete the disposal of the NECSWS ICCS [<]
Remedy [¥<], and [$<].943

11.114 When asked how long they would expect a divestiture of ICCS to take, third
parties gave us responses that ranged from under two months up to six-to-nine
months. %4

11.115 The available evidence indicates that the divestiture of the NECSWS ICCS [K]
Remedy could reasonably be expected to complete within [¢<] and potentially
sooner, which would be in line with our expectations set by CMA guidance. We
therefore conclude that a timescale of up to [¢<] for divestiture should be adopted.

Our assessment of the NECSWS ICCS [5<] Remedy
11.116 As set out above, the NECSWS ICCS [¢<] Remedy would:
(a) have the scope to compete effectively in the ICCS market;
(b) be attractive to a number of potentially suitable purchasers; and
(c) enable an effective divestiture process that could lead to a sale within [¢<].

11.117 Therefore our view is that the NECSWS ICCS [¢<] Remedy, amended to provide
for the scope summarised at paragraph 11.86, would be an effective solution to
the SLC in the supply of ICCS.

SSS ICCS [5<] Remedy

Description of remedy

11.118 The SSS ICCS [<] Remedy would involve the Parties divesting the ICCS
operations of SSS to a suitable purchaser. This would include the products,
relevant customer contracts, IP and resources associated with SSS’s DSx ICCS
platform.%45

Views of the Parties

11.119 NECSWS submitted that the SSS ICCS [<] Remedy would in principle address
an SLC in ICCS as it would lead to a structural change in the market, and would

943 NECSWS's response to the Remedies Notice, 30 September 2022, Table 4 and NECSWS, response hearing
transcript, page 34.

944 Response to the CMA questionnaire from a number of third parties, October 2022, question 10.

945 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 6.2 and SSS, response hearing
transcript, 4 October 2022, page 23.
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entirely remove the overlap between SSS and NECSWS in the supply of ICCS to
emergency services and transport customers.%46

11.120 NECSWS considers that the SSS ICCS [¢<] Remedy would be [<].%47
11.121 SSS told us it believes that [¢<] having, SSS assumes, [<].94®
11.122 On process, NECSWS stated that [$<].94° It told us that [6<].9%0

11.123 SSS told us that divestiture of its ICCS product [$<].°5" As set out above,
NECSWS anticipates a timeline of divestiture within [¢<] for the SSS ICCS [<]
Remedy.%?

Views of third parties

11.124 In assessing the SSS ICCS [<] Remedy we have taken into account the general
comments third parties made on divestitures set out from paragraph 11.44 above
which also apply here. As regards specifically the SSS ICCS business, a third
party told us the ‘perception in the market is that SSS had the better technology
(for ICCS compared to NECSWS)'.9%3

Scope of remedy

11.125 For our assessment of the scope of the SSS ICCS [¢<] Remedy, we consider the
following aspects of the remedy:

(a) products and contracts;
(b) staff resources; and

(c) any other resources.

Products and contracts

11.126 As noted above, the SSS ICCS [¢<] Remedy would include the DSx ICCS product
as well as all of its associated contracts.®>* There are [$<] contracts with an ICCS
element, [6<].9%°

946 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 6.3.
947 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 7.3.3.
948 SSS's response to the Remedies Notice, 30 September 2022, paragraph 3.1.3.

949 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 7.2.
950 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 6.2.
951 SSS’s response to the Remedies Notice, 30 September 2022, Section 3e.

952 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 5.11.
953 Note of call with a third party, October 2022, paragraph 2.

954 NECSWS'’s response to the Remedies Notice, 30 September 2022, paragraph 6.2.
955 3SS’s further submission on remedies, 19 October 2022, paragraph 2.2.
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11.127

11.128

11.129

11.130

11.131

11.132

11.133

11.134

Staff resources

Included in the divestiture would be [<] UK staff members, including [¢<] at [<]
level, and [¢<] from the [6<].956

NECSWS told us:957
(@) [<I];

(b) [,

(c) [<];and

(d) [<]. These resources would need to be separated out, acquired and/or
provided by the divestiture purchaser.

Other resources
All relevant IP associated with DSx would be included.9%8
NECSWS told us that ‘[3<]’.959

ICCS operations do not have distinct premises and there would therefore not be
an office site included in the divestiture.%6

Assessment of scope

We note that the SSS ICCS [¢<] Remedy would include SSS’s ICCS product DSx,
and its associated contracts and IP. This should therefore provide a purchaser
with the ICCS customers currently contracting with SSS, as well as enabling the
purchaser to offer DSx to customers.

However, as set out in detail from paragraph 11.145 below, at least [<] ICCS
contracts would need to be split out from existing contracts that also cover other
SSS products. It is not clear how easy it would be to split these contracts,
including in terms of allocating revenues between the various products, which
could raise some commercial uncertainty and/or risk for any divested SSS ICCS
business.

Several third parties expressed interest in acquiring an ICCS product that was not
bundled with other products. On this we note that the SSS ICCS [<] Remedy

956 SSS's response to the CMA's follow up question, 6 October 2022, question 1(b).

957 NECSWS's response to the Remedies Notice, 30 September 2022, paragraphs 6.4.1— 6.4.4.
958 5SS, response hearing transcript, page 23.

959 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 6.4.3.

960 5SS, response hearing transcript, page 21, lines 15-24.
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contains many fewer products than a full divestiture of SSS, and so would
potentially be attractive to these parties.

11.135 This remedy, as described by the Parties, excludes any video streaming product.
However, SSS does offer a video streaming product (999Eye) that is currently
used by a number of customers in the UK. As explained from paragraph 11.72
above, evidence from customers and competitors suggests that video streaming
could be an increasingly important aspect of an ICCS offering in the future. For
similar reasons to those set out in our assessment of the NECSWS ICCS [<]
Remedy, our view is that 999Eye should be included within the scope of the SSS
ICCS [<] Remedy.

11.136 We also note, as set out in our assessment of the NECSWS ICCS [<] Remedy,
that some third party customers and businesses told us that it was an advantage
for ICCS to be offered to customers alongside a CAD product.%’ It therefore
appears that a combined offering of SSS’s ICCS with its CAD could be more
attractive for some customers (particularly those that have already purchased both
products together) and potential purchasers, though not necessarily all (for
example those purchasers that already have CAD or customers who contract for
this separately and therefore want the option of a standalone ICCS product).
Consequently, to restore the competitive conditions in ICCS pre-Merger (where
SSS, unlike NECSWS, had a CAD offering as well as ICCS), and ensure the
commercial viability of any SSS ICCS divestiture, it might potentially be necessary
for the SSS ICCS [¢<] Remedy to include the SSS CAD product as part of the
divestiture.

11.137 The core staff resource included within this divestiture would be [¢<] that are
generally identifiable as part of SSS’s ICCS operations. However, it is not clear
[e<] staff, [¢<], will be included from areas such as [¢<]. Such staff members would
need to be identified, allocated and split out as part of a divestiture process and it
is not clear, at this stage, what the outcome or risk profile of this process would be.
We also note that NECSWS evidence set out in paragraph 11.128 above [X],
which could further increase the risks associated with this potential divestiture
package.

Availability and suitability of purchasers

11.138 As noted at paragraph 11.46 above, four third party businesses told us they may
be interested in a purchase of a standalone ICCS divestiture ([¢<], [<], [¢<] and
[¢<]) from either NECSWS or SSS.

91 Note of a call with a third party, October 2022, paragraph 2; Note of a call with a third party, October 2022, paragraph
3; Response to the CMA questionnaire from a number of third parties, October 2022, question 2.
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11.139

11.140

11.141

11.142

In terms of purchaser appetite for a divestiture of ICCS from SSS specifically, we
were told:

(@) more information on revenues and contract profiles would need to be known
to form a comparative judgement of SSS’s ICCS and NECSWS's ICCS. %62

(b) the choice of NECSWS or SSS ICCS depends on the best fit with the buyer’s
existing software portfolio.%63

(c) a potential purchaser that expressed interest in purchasing an ICCS
divestiture package told us that SSS’s ICCS was their preference (though it
also said it would be interested in NECSWS ICCS).%64

We were also told by two potential purchasers that their interest in a purchase of
an ICCS divestiture was made stronger by the opportunity to complement their
existing CAD offering.%6°

Assessment of purchaser suitability and availability
From the available evidence, we consider that:
(a) there would be purchaser interest in a divestiture of ICCS;

(b) purchasers’ preference between NECSWS and SSS ICCS might be
influenced by the comparative revenues/financials and existing profile of
customer contracts; and

(c) the lack of a CAD product within the scope of the divestiture could preclude
some but not all purchaser interest.

We set out the CMA's criteria for purchaser suitability in paragraph 11.31. Of the
third parties that noted interest, there is one ([¢<]) that we consider would be likely
to raise competition concerns as regards a potential ICCS divestiture. We
therefore consider that on the basis of the current evidence there are at least three
purchaser candidates that have the potential to be suitable.

Effective divestiture process

11.143

The circumstances of this case raise the following issues for consideration in
relation to the divestiture process:

962 Response to the CMA questionnaire from a third party, October 2022, question 2.

963 Response to the CMA questionnaire from a third party, October 2022, question 1.

964 Third party submission to the CMA, 5 October 2022.

965 Note of a call with a third party, October 2022, paragraph 1; Note of a call with a third party, October 2022, paragraph

3.
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(a) the transfer of customer contracts from the divesting business to the
purchaser;

(b) ensuring the competitive capability of the divestiture package does not
deteriorate before completion of the divestiture; and

(c) the appropriate timescale for divestiture to take place;

11.144 We consider these in turn below.

Transfer of contracts

11.145 The Parties told us SSS's ICCS solution is typically supplied to customers either
on a standalone basis or in conjunction with other SSS solutions. The following
SSS contracts for the supply of ICCS also involve the supply of other SSS
products:

(@) [<I;
(b) [<]; and
(c) [<].90@

11.146 NECSWS told us that, ‘for the SSS ICCS contracts that also involve the supply of
another SSS solution, these shared contracts would need to be separated out.
One way of achieving this may be by one of the parties (ie SSS or the purchaser)
remaining the prime supplier for such contracts and sub-contracting the provision
of the other solution to the other party (ie the one which owns that solution).
NECSWS understands that [5<].967

11.147 SSS told us that [5<].968

11.148 We note, as set out in our assessment of the NECSWS ICCS [<] Remedy, that a
third party told us (in response to a hypothetical question regarding contract
separation) that sub-contracting arrangements in the event of divestiture would be
workable.®® However it was also recognised that this would be more complex and
potentially time consuming to resolve than a divestiture without the need for such
arrangements.

11.149 We understand that the SSS ICCS [¢<] Remedy would require at least [¢<] to be
separated to form ICCS-only contracts (this represents [<]). Given the number of
contracts to be split, this significantly increases the risks associated with this

966 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 6.4.5.
967 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 6.4.6.
968 SSS’s response to the Remedies Notice, 30 September 2022, paragraph 3.17.

969 For example, note of a call with a third party, October 2022, paragraph 8.
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11.150

11.151

11.152

11.153

remedy. SSS submitted that the contract splitting process could be carried out in
the following way:

(@) [<];
(b) [,
(c) [(1.570

It is possible that as a result of the splitting process revenues may not be
appropriately apportioned, or some customers may not provide consent to their
contracts being split. Although third parties told us that sub-contracting could in
theory be a workable solution, we note that these parties do not have full visibility
of the contracts. Therefore, we consider there remains a substantial risk that a
process involving splitting [¢<] would encounter challenges when implemented.

On novation of customer contracts, we understand from the Parties that [<]°"" of
their [¢<]%72 ICCS contracts would require customer consent to novation. As set
out at paragraph 11.102 above, our purchaser approval process would consider
the purchaser’'s commitment to the market which could influence customers’
consent to novation. Furthermore, the same customers have already been through
the novation process in relation to the Merger and therefore have an existing
understanding of the process. However we note that some additional risks would
remain where a [¢<] number of contracts would need to novate successfully.

There is therefore some uncertainty regarding the likelihood of successful transfer
of contracts, particularly due to the issues related to contract separation. It is
possible that the process could be carried out effectively, but given the large
number of contracts affected and complexity of splitting the joint contracts this
increases the risks of this divestiture option. We note, however, the inclusion of
SSS’s CAD in this remedy may reduce substantially the number of contracts
needing to be split and so, to a degree, would mitigate this risk given that the
majority of the relevant contracts relate to a joint supply of ICCS and CAD (albeit
not all). We consider the impact of such a potential adjustment on the overall
effectiveness of the SSS ICCS [2<] Remedy in paragraph 11.164 below.

Ensuring the divestiture package does not deteriorate

In order to be satisfied that the proposed divestiture package would not deteriorate
during the divestiture process, we have identified two key areas with which we
must be comfortable:

970 3SS’s further submissions on remedies, 19 October 2022, question 2(b).
971 NECSWS, response hearing transcript, page 49.
972 NECSWS's response to CMA query of 3 October 2022, ‘[¢<]’, 12 October 2022.
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11.154

11.155

11.156

11.157

11.158

11.159

11.160

(a) retention of staff; and
(b) retention of customers.

On retention on staff, SSS told us ‘SSS’s staff have already faced a long period of
significant uncertainty, without any clear future direction of the ownership of the
business. [¢<].97® We do though note that this submission relates to a potential full
divestiture of SSS, rather than its ICCS operations.

Although the evidence in paragraph 11.154 above relates to a full divestiture of
SSS, we recognise that as with any divestiture there would be some staff
uncertainty and potential unease during implementation of the SSS ICCS [K]
Remedy. [].

An important factor in a successful divestiture would be to ensure that key SSS
staff working on ICCS continue to work and transfer with the divestiture. This
would need to be a focus of the Monitoring Trustee, noting the additional risk that
not all such key staff are identified and allocated to the divested entity
appropriately (see paragraph 11.137).

On retention of customers, SSS told us ‘In the public safety sector, customers
want their suppliers to be long-term, reliable partners. [¢<].974 We do though note
that this submission relates to a potential full divestiture of SSS, rather than its
ICCS operations.

A key factor in the retention of customers in the event of divestiture would be the
need to achieve customer consent for novation of contracts. As set out above, as
part of the purchaser approval process the CMA would seek to ensure that a
credible purchaser has been identified, which is likely to provide customers with
reassurance and increase the likelihood of successfully novating its contracts, but
there remain some additional risks when a large number of contracts require
novation.

Timescale for divestiture

As set out above, our guidance states that the Initial Divestiture Period will
normally not exceed six months.®7®

SSS told us that [<],%76 which NECSWS anticipates would take [$<] and [¢<].977

973 SSS's response to the Remedies Notice, 30 September 2022, paragraph 2.13.1.

974 SSS's response to the Remedies Notice, 30 September 2022, paragraph 2.13.2.

975 CMAB87, paragraph 5.41.

976 SSS’s response to the Remedies Notice, 30 September 2022, Section 3(e).

977 NECSWS's response to the Remedies Notice, 30 September 2022, Table 4 and NECSWS, response hearing
transcript, page 34.
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11.161 When third parties were asked how long they would expect a divestiture of ICCS
to take, we were given responses that ranged from under two months up to six-to-
nine months.®78

11.162 The available evidence indicates that, while it could potentially take longer, the
divestiture of the SSS ICCS [¢<] Remedy could reasonably be expected to
complete within [¢<], which would be in line with our expectations set by CMA
guidance. We therefore conclude that a timescale of up to [<] for divestiture
should be adopted.

Our assessment of the SSS ICCS [5<] Remedy
11.163 As set out above, we consider that the SSS ICCS [<] Remedy:

(a) should have the scope to compete effectively in the market, but it would need
to overcome some risks relating to:

(i)  multi-product contracts — in that all ICCS revenues within these
contracts would need to be sufficiently included within separated ICCS-
only contracts for the purchaser to acquire; and

(i) staff — all staff working on ICCS would need to be identified and
allocated to the divestiture package appropriately;

(b) can be expected to attract a number of purchasers; and

(c) hasrisks in terms of ensuring an effective divestiture process relating to
transfer of contracts and staff.

11.164 On this basis, our conclusion is that the SSS ICCS [<] Remedy would have a
higher risk profile than an appropriately scoped NECSWS ICCS divestiture. It is
not clear to us that all of the identified risks could be mitigated to such an extent in
order to provide us with sufficient confidence to conclude that this remedy would
be an effective solution to the SLC in the supply of ICCS. As noted at
paragraph 11.152 above, an amendment of this remedy to include SSS’s CAD
may mitigate some of the risks associated with contract splitting. However, we
would still, in such a scenario, be unable to conclude with confidence that the SSS
ICCS [¢<] Remedy would be an effective solution to the SLC in the supply of ICCS
because it would remain unclear how the risks around staffing (set out in
paragraphs 11.137 and 11.156 above) would be mitigated.

978 Response to the CMA questionnaire from a number of third parties, October 2022, question 10.
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NECSWS Duties [<] Remedy

Description of remedy

11.165 The NECSWS Duties [¢<] Remedy would involve the Parties divesting the Duties
operations of NECSWS to a suitable purchaser. This would include the products,
relevant customer contracts, IP and other resources associated with CARM.%7®

Views of the Parties

11.166 NECSWS submitted that the NECSWS Duties [¢<] Remedy would be [<]
effective in remedying an SLC in Duties as it would entirely remove the overlap
between SSS and NECSWS in the supply of Duties to police customers, and
would lead to a structural change in the market addressing an SLC in Duties.%9

11.167 NECSWS considers that the NECSWS Duties [¢<] Remedy would constitute a
viable and attractive set of assets for a purchaser looking to enter or expand in
Duties, noting [¢<] and has short-term profitability for CARM.%1

11.168 NECSWS stated that there will be a pool of independent, well-funded potential
purchasers which are likely to be interested in acquiring these assets, [<].982

11.169 NECSWS highlighted [¢<] potential purchasers of the NECSWS Duties [¢<]
Remedy.%3 SSS identified [¢<] potential purchasers of a Duties business.%* [¢<]
was identified by both Parties.%8®

11.170 NECSWS also stated that:

(@) [<]. [¥<], and therefore is likely to be attractive to potential purchasers.
Given that the core technology underlying CARM is [¢<], there is [<] to
support its customer base;

(b) CARM, as a narrowly focused Duties planning solution, has [¢<]. CARM
could therefore [¢<] (which would make it attractive to a range of potential
purchasers/customers);

(c) CARM may be additionally attractive to potential purchasers who have an
existing ERP/HR solution, due to the fact that CARM would be
complementary; %86

979 NECSWS's response to the Remedies Notice, 30 September 2022, Table 5.

980 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 8.4.

981 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 8.5.1.

982 NECSWS's response to the Remedies Notice, 30 September 2022, paragraphs 8.8-8.9.
983 NECSWS's response to the Remedies Notice, 30 September 2022, Table 5.

984 3SS’s further submission on remedies, 19 October 2022, paragraph 7.3.

985 []

986 Parties' Response to the Remedies WP, 8 November 2022, paragraph 3.2.4.
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(d)

The CARM product, and associated customer contracts and resources, could
be [¢<] separated out from the remainder of NECSWS's business for the
purposes of a divestiture, within a time period acceptable to the CMA. The
CARM business is relatively limited in scope, with [é<] customers and
relevant employees; CARM is a narrow, standalone product and does not
need to be separated out from other products in a technical sense. It is also
unlikely that there would be any material challenges in separating out the
CARM customer contracts within the relevant timeframe, in particular since
[<]. All of the above would facilitate efficient due diligence, commercial and
financial handover processes. As such, CARM can readily be acquired by a
third-party purchaser without implementation risk or cost for existing
customers;®®7 and

NECSWS's view is that obtaining relevant consents from customers of CARM
should be readily achievable, bearing in mind the [<] customers involved
and the limited scope and impact of the divestiture for customers.98

11.171 On process, NECSWS stated that the NECSWS Duties [¢<] Remedy would be
readily capable of timely implementation and envisages a timeline to disposal of
[]_989

Views of third parties

11.172 Views from customers on a standalone Duties divestiture were mixed. For
example, we were told that:

(@)

(b)

a standalone Duties offering (ie not bundled with other products) would be a
viable procurement option;®%° and

standalone products should be an option for customers to access best of
breed solutions. "

11.173 We also heard other points from customers such as:

(@)

a Duties system that is fully integrated into a wider ERP/HR solution is
extremely beneficial and would certainly make this more attractive within the
market; %2 and

Duties solutions tend to come with interfaces/links to ERP solutions rather
than CMS, CAD or ICCS. Therefore, a standalone Duties solution would be
less attractive than one that is proven to interface to ERP, but not

987 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 8.5.4.
988 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 8.5.
989 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 8.6
990 Response to the CMA questionnaire from a third party, October 2022, question 2.

991 Response to the CMA questionnaire from a third party, October 2022, question 2.
992 Response to the CMA questionnaire from a third party, October 2022, question 2.
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significantly so. This is because there is always interface/integration work
required to link these systems and the capabilities of a Duties system are
largely different from CAD and CMS. %3

11.174 Six third party businesses told us they may be interested in a purchase of a
standalone Duties divestiture ([<], [¢<], [<], [¢<], [¢<], [¢<]) — although two of
these purchasers were primarily interested in ICCS and one was more broadly
interested in a full SSS divestiture.

11.175 As well as the general points on divestitures set out from paragraph 11.47 above,
on the choice of a divestiture of Duties from NECSWS or SSS third party
businesses told us:

(a) without detailed knowledge of the capabilities in the different solution sets it is
difficult to confirm which combination is preferred (out of NECSWS Duties
and SSS Duties) — but its expectation would be to acquire the platform that
has been more successful in recent years and has been ‘invested’ in from a
product & technology perspective;®** and

(b) the choice of NECSWS or SSS Duties depends on the best fit with the
buyer’s existing software portfolio. %95

11.176 On NECSWS Duties specifically, one third party told us that CARM has more
‘room to grow’ than SSS Duties as a result of its lower market share and relative
under-marketing by NECSWS. 9%

Scope of remedy

11.177 For our assessment of scope for each potential remedy, we consider the following
aspects of the remedy:

(a) products and contracts;
(b) staff resources; and

(c) any other resources.

993 Response to the CMA questionnaire from a third party, October 2022, question 2.
994 Response to the CMA questionnaire from a third party, October 2022, question 2.
995 Response to the CMA questionnaire from a third party, October 2022, question 1.
996 Note of a call with a third party, October 2022, paragraph 4.
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178

A79

180

181

182

183

184

185

Products and contracts

As noted above, the NECSWS Duties [¢<] Remedy would include the NECSWS
CARM product and its contracts. [<].9°7

Staff resources
Included in the divestiture would be [5<] UK staff members [$<].9%

[¢<] members of staff [¢<] would not be transferred to the purchaser but would be
accessible in the short term through a TSA.%°

Other resources

All relevant IP associated with CARM would be included, and is distinct from other
areas of NECSWS's business. %% We understand that there is no distinct office for
CARM, and all of the UK staff members work remotely.'%" Therefore no office
would be included in the scope of the divestiture package.

Assessment of scope

We note that this remedy would include NECSWS’s only Duties product, CARM,
and its associated contracts and IP. This would therefore provide a purchaser of
the remedy with the Duties customers currently contracting with NECSWS, as well
as enabling the purchaser to offer CARM to new customers.

Several third parties told us that it would be preferable for Duties to be divested
separately from ICCS, rather than bundled with other products. On this we note
that this remedy contains only CARM and therefore many fewer products than
would full divestiture of SSS, and that CARM is a ‘narrow, standalone product’.'002

On staffing, the fact that [¢<] members of staff would transfer to the purchaser of
this divestiture indicates that CARM is to some extent presently integrated within
NECSWS and the purchaser would need to embed it within a new structure, [<].
This does not necessarily mean that the scope of the divestiture is insufficient, but
rather that we must consider the availability and suitability of purchasers that
would be able to operate CARM effectively.

We also note that the view from third party customers was broadly that it was an
advantage for Duties to be offered to customers alongside ERP/HR solutions, but

997 NECSWS's response to the Remedies Notice, 30 September 2022, Table 5 and Annex 1. Note that [6<], [¢<] and
[#<] have a joint contract for CARM.

998 NECSWS's response to the Remedies Notice, 30 September 2022, Table 5.

999 NECSWS's response to the Remedies Notice, 30 September 2022, Table 5.

1000 NECSWS'’s response to the Remedies Notice, 30 September 2022, Table 5.

1001 NECSWS'’s response to the CMA’s RFI 5, 24 October 2022, question 102.

1002 NECSWS'’s response to the Remedies Notice, 30 September 2022, paragraph 8.5.4.
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11.186

not necessary. We therefore consider that a combined offering of Duties with
ERP/HR solutions would be more attractive for some customers, albeit not all. In
relation to the position facing customers we note that divesting a Duties business
without ERP/HR solutions would replicate the pre-Merger structure of the market
in that one of the Parties (NECSWS) had Duties but not ERP/HR solutions before
the Merger. We also note that the Parties told us that [$<].1003

Our view is that a NECSWS Duties divestiture package should be required to
include the elements set out above in paragraph 11.178, on the understanding this
includes all planned, ongoing or completed product development projects

(eg [<]). For the reasons set out at paragraph 11.65 above, the scope of a
NECSWS Duties divestiture package should provide the purchaser with the choice
of either:

(a) the transfer of the [¢<] members of staff [<]; or

(b) access through a TSA to the [¢<] members of staff [<].

Availability and suitability of purchasers

11.187

11.188

11.189

As noted at paragraph 11.174 above, six third party businesses told us they may
be interested in a purchase of a standalone Duties divestiture from either
NECSWS or SSS.

In terms of purchaser appetite for a divestiture of Duties from NECSWS
specifically, we were told that preference between NECSWS and SSS Duties
would depend on market share, contract profiles, revenue streams and ability to
be competitive on day one.'%% There would also be more interest in a Duties
product that had been ‘invested’ in and was a better fit with the purchaser’s
existing software portfolio.

Assessment of purchaser suitability and availability
From the available evidence, we consider that:
(a) there would be purchaser interest in a divestiture of Duties;

(b) purchasers’ preference between NECSWS and SSS Duties would largely be
determined by the purchaser’s existing portfolio and the comparative
revenues/financials and existing profile of customer contracts; and

1003 parties' response to the Remedies WP, 8 November 2022, paragraph 3.2.1.
1004 Response to the CMA questionnaire from a third party, October 2022, question 2.
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(c) ERP/HR solutions were not noted by potential purchasers as a significant
factor in determining their interest.

11.190 We have some concerns that the relatively small market share ([10-20%] based
on revenues [<] in FY22) of CARM could result in less purchaser interest in the
NECSWS Duties [¢<] Remedy than in a divestiture of a Duties product with a
larger market share and revenues. This could mean that whilst there is broad
interest at this stage of the process, there is some question over whether this
would materialise into firm bids for the business. However, we consider that
sufficient purchaser interest would nevertheless be likely to exist, as indicated by:

(a) six expressions of interest in either the NECSWS or SSS Duties;
(b) the weight put by purchasers on ‘fit’ with their current portfolio;

(c) the view from an interested potential purchaser that told us CARM has more
‘room to grow’ as a result of its lower market share and relative under-
marketing by NECSWS; %% and

(d) the options available to the parties and the CMA for managing purchaser risk,
including the possibility of selling both NECSWS businesses to the same
suitable purchaser or through the specification of divestiture trustee
arrangements (see paragraph 11.326).

Effective divestiture process

11.191 The circumstances of this case raise the following issues for consideration in
relation to the divestiture process:

(a) the transfer of customer contracts from the divesting business to the
purchaser;

(b) agreement of a TSA for staff [¢<];

(c) ensuring the competitive capability of the divestiture package does not
deteriorate before completion of the divestiture; and

(d) the appropriate timescale for divestiture to take place.

11.192 We consider these in turn below.

1005 Note of a call with a third party, October 2022, paragraph 4.
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11.193

11.194

11.195

11.196

11.197

11.198

11.199

Transfer of contracts

NECSWS told us their belief that the NECSWS Duties [¢<] Remedy would not give
rise to any material contract separation issues. This is because customer contracts
for CARM are [§<].1006

NECSWS also stated that obtaining relevant consents from customers of CARM
should be readily achievable, bearing in mind the [<] customers involved and the
limited scope and impact of the divestiture for customers. 1097

NECSWS does not anticipate any issues or undue delays in achieving novations,
and this view is shared by interested purchasers. 008

Customers in the industry told us that their consent to novation would be
determined by:

(a) the new owner being a responsible company from a ‘friendly nation’ from a
security perspective with sufficient resources and commitment to invest in
their products;100°

(b) current contract terms, staff access and technical support being
maintained; % and

(c) current products being maintained. 0

Of the factors raised by customers above, we consider that these concerns could
be addressed by a suitable purchaser that is committed to the market. As set out
at 11.31 above, our purchaser approval process takes this into account.

[¢<], and that novation would only need to be achieved for [<] contracts, we
consider that the transfer of contracts would not be likely to undermine an effective
divestiture process. However, whilst there are a [¢<] contracts to novate, should
any of these contracts fail to be novated then this could increase the risks of the
commercial viability of the overall divestiture.

Agreement of TSA

As set out at paragraph 11.186 above, a purchaser may require a TSA for the
services of NECSWS'’s staff [¢<] should these staff not transfer as part of the

1006 NECSWS'’s response to the Remedies Notice, 30 September 2022, Table 5.

1007 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 8.5.5.

1008 Note of a call with a third party, October 2022, paragraph 10; Note of a call with a third party, October 2022,
paragraph 7.

1009 Response to the CMA questionnaire, October 2022, question 7.

1010 Response to the CMA questionnaire from a number of third parties, October 2022, question 7.

1011 Response to the CMA questionnaire, October 2022, question 7.
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11.200

11.201

11.202

11.203

11.204

11.205

divestiture. In such a scenario the TSA would need to be agreed between
NECSWS and the purchaser as part of the divestiture process.

We have not seen evidence that agreeing a TSA would be a concern for
purchasers, and consider that it would not threaten an effective divestiture process
for the following reasons:

(@) NECSWS has recognised already the potential need for a TSA as part of the
NECSWS Duties [<] Remedy; and

(b) the CMA will review and approve transaction documents, including any TSA,
as part of the remedy implementation process.

Ensuring the divestiture package does not deteriorate

In order to be satisfied that the divestiture would not deteriorate during the
divestiture process, we have identified two areas of concern which could introduce
risks undermining the effectiveness of the remedy:

(a) retention of staff; and
(b) retention of customers.
On retention on staff, we understand from NECSWS that [<]. [<].

We have not received evidence to suggest that retention of staff would be a
particular issue during divestiture of the NECSWS Duties [¢<] Remedy, albeit we
recognise that as with any divestiture there would be some staff uncertainty and
potential unease. We also heard from two potential purchasers that set out their
concern for integration of staff in the event of purchasing the divestiture. However,
retention of key NECSWS staff will need to be a key focus for interim measures up
to the point of divestiture, and we would instruct the Monitoring Trustee to work
with the Parties to ensure that this is actively managed and that [¢<] to ensure staff
retention.

On retention of customers, we have not seen evidence of this being a concern for
NECSWS at present, though given the [¢<] customers this is an important factor to
take into account. Amongst the market participants we spoke to, only retention of
customers by SSS has been raised as a factor in potential divestiture options. 012

A key factor in retention of customers in the event of divestiture would be the need
to achieve customer consent for novation of contracts. As set out above, we
consider that the risks of achieving customer novations should be relatively low
given the [¢<] of contracts requiring novation and the fact that the CMA’s

1012 Note of a call with a third party, October 2022, paragraph 5.
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11.206

11.207

11.208

11.209

11.210

purchaser approval process would involve an assessment of purchaser credibility.
However as noted above, given there are [¢<] contracts, if any of these fail to be
novated successfully then there is some risk this could undermine the divestiture.
This risk could be mitigated by the CMA instructing the Monitoring Trustee to work
with the Parties to ensure that this is actively monitored and managed.

On balance we consider that the risks of deterioration of the divestiture package
are capable of being effectively managed, and that consequently these risks are
not sufficient to compromise the effectiveness of this remedy option.

Timescale for divestiture

As set out above, the Initial Divestiture Period will normally not exceed six
months. 1013

NECSWS told us that it could complete the disposal of the NECSWS Duties [<]
Remedy [<], and [<].1014

Third parties, when asked how long they would expect a divestiture of Duties to
take, gave us responses that ranged from under two months to six-to-nine
months. 1015

The available evidence indicates that the divestiture of the NECSWS Duties [X]
Remedy could reasonably be expected to complete within [¢<] and potentially
sooner, which would be in line with our expectations set by CMA guidance. We
therefore conclude that a timescale of [<] for divestiture should be adopted.

Our assessment of the NECSWS Duties [5<] Remedy

11.211

11.212

As set out above, the NECSWS Duties [¢<] Remedy would:
(a) have the scope to compete effectively in the market;

(b) attract a number purchasers, although we note an element of purchaser risk
associated with the small size of the business to be divested; and

(c) enable an effective divestiture process that would be likely to lead to a sale
within [<].

While noting the purchaser risk, we consider on balance that the NECSWS Duties
[¢<] Remedy would be an effective solution to the SLC in the supply of Duties.

1013 CMA87, paragraph 5.41.

1014 NECSWS'’s response to the Remedies Notice, 30 September 2022, Table 4 and NECSWS, response hearing
transcript, page 34.
1015 Response to the CMA questionnaire from a number of third parties, October 2022, question 10.
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SSS Duties [<] Remedy

Description of remedy

11.213 The SSS Duties [¢<] Remedy would involve the Parties divesting the Duties
operations of SSS to a suitable purchaser. This would include the products,
relevant customer contracts, |IP and resources associated with the SSS Origin
product. 1016

Views of the Parties

11.214 NECSWS submitted that the SSS Duties [¢<] Remedy would be wholly effective in
remedying an SLC in Duties as it would entirely remove the overlap between SSS
and NECSWS in the supply of Duties to police customers, and would lead to a
structural change in the market addressing an SLC in Duties. 0"

11.215 NECSWS considers that ‘the Origin product would constitute a viable and
attractive set of assets for a purchaser looking to enter or expand in Duties.
[]_1018

11.216 NECSWS highlighted [¢<] potential purchasers of the SSS Duties [<]
Remedy.'%'% SSS identified [¢<] potential purchasers interested in acquiring a
Duties business. 920 [§<] identified as a potential purchaser by both Parties. 0%

11.217 On process, NECSWS stated that the SSS Duties [¢<] Remedy could be ‘readily
implemented on a reasonable timeframe’ and envisages a timeline to disposal of
[]_1022

Views of third parties

11.218 In assessing the SSS Duties [¢<] Remedy we have taken into account the general
views on divestitures set out in paragraph 11.4711.47 above. We have also taken
into account the views on standalone Duties divestiture, ERP/HR solutions and the
choice between NECSWS and SSS Duties set out from paragraph 11.172 11.172
above. As regards SSS Duties specifically, one third party told us that it has a
larger market share in policing than NECSWS Duties, but to make a judgement on
which is preferable to buy a purchaser would need to understand more about the

1016 NECSWS'’s response to the Remedies Notice, 30 September 2022, Table 6.

1017 NECSWS'’s response to the Remedies Notice, 30 September 2022, paragraph 9.4.
1018 NECSWS'’s response to the Remedies Notice, 30 September 2022, paragraph 9.6.
1019 NECSWS'’s response to the Remedies Notice, 30 September 2022, Table 6.

1020 SSS's further submission on remedies, 19 October 2022, paragraph 7.3.

1021 []

1022 NECSWS'’s response to the Remedies Notice, 30 September 2022, paragraph 8.6.
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current market share and contract renewal profile of both NECSWS Duties and
SSS Duties. This would include their respective presence outside of policing. 1923

Scope of remedy

11.219

11.220

11.221

11.222

For our assessment of scope for each potential remedy, we consider the following
aspects:

(a) products and contracts;
(b) staff resources; and

(c) any other resources.

Products and contracts

As noted above, the SSS Duties [¢<] Remedy would include the SSS Origin
product and its [¢<] contracts. This comprises the following service modules:

(@) Duties ([<]);
(b) HR([]);

(c) Health & Safety ([<]);
(d) Training ([5<]);

(e) Self-Service ([<]);

(f)  Finance ([3<]);

(g) Procurement ([5<]); and

(h) Payroll ([3<]).1024

Staff resources

Included in the divestiture would be [<] UK staff members including [<] at [¢<]
level [6<].1025

SSS told us ‘There are also [<] staff engaged in the [¢<] contract with Capita. As
above, if a purchaser had its own offshore development function SSS would
anticipate that this resource would not be required. If it is required, it could be

1023 Response to the CMA questionnaire from a third party, October 2022, question 2.

1024 NECSWS'’s response to the Remedies Notice, 30 September 2022, Annex 2.

1025 SSS's response to the CMA's follow up question, 6 October 2022, question 1(c) and SSS’s response to the
Remedies Notice, 30 September 2022, paragraph 3.9.
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11.223

11.224

11.225

11.226

11.227

11.228

provided under a TSA or a CSA with Capita Group depending on the
purchaser’.1026

Other resources

All relevant IP associated with Origin would be included and is distinct from other
areas of SSS's business. The SSS Duties [¢<] Remedy divestiture package would
also include the existing SSS site dedicated to Duties, comprising a serviced office
[]_1027

Assessment of scope

We note that this remedy would include SSS’s only Duties product, Origin, and its
associated contracts and IP. This would therefore provide a purchaser of the
remedy with the Duties customers currently contracting with SSS, as well as
enabling the purchaser to offer Origin to new customers.

Several third parties told us that it would be preferable for Duties to be divested
separately from ICCS, rather than bundled with other products. On this we note
that this remedy contains only Origin products and therefore many fewer products
than the full divestiture of SSS.1028

On staffing, the fact that [¢<] members of staff would transfer to the purchaser of
this divestiture indicates that Origin is to some extent identifiable as a standalone
business, [$<].102% [&<]. This does not necessarily mean that the scope of the
divestiture is insufficient, but rather that we must consider the availability and
suitability of purchasers that would be able to operate Origin effectively.

We also note that the view from third party customers was broadly that it was an
advantage for Duties to be offered to customers alongside ERP/HR solutions, but
not necessary. We therefore consider that a combined offering of Duties with
ERP/HR solutions, as Origin is, would be more attractive for some customers and
potential purchasers, albeit not all. We also note that the Parties told us that SSS’s
Origin solution [$<].1030

Our view is that a SSS Duties divestiture package should be required to include
the elements set out above in paragraph 11.220, on the understanding this
includes all planned, ongoing or completed cloud technology projects. For the
reasons set out at paragraph 11.65 above, the scope of a SSS Duties divestiture
package should provide the purchaser with the choice of either:

1026 SSS's response to the CMA's follow up question, 6 October 2022, paragraph 1.8.
1027 NECSWS'’s response to the Remedies Notice, 30 September 2022, Table 6.

1028 NECSWS'’s response to the Remedies Notice, 30 September 2022, paragraph 8.5.4.
1029 NECSWS'’s response to the Remedies Notice, 30 September 2022, Table 6.

1030 parties' response to the Remedies WP, 8 November 2022, paragraph 3.2.1.
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(@) the transfer of the [¢<] members of staff [<]; or

(b) access through a TSA to the [¢<] members of staff [<].

Availability and suitability of purchasers

11.229

11.230

11.231

As noted at paragraph 11.174 above, six third party businesses told us they may
be interested in a purchase of a standalone Duties divestiture from either
NECSWS or SSS.

In terms of purchaser appetite for a divestiture of Duties from SSS specifically, we
were told that preference between NECSWS and SSS Duties would depend on
market share, contract profiles, revenue streams and ability to be competitive on
day one."®" There would also be more interest in a Duties product that had been
‘invested’ in and was a better fit with the purchaser’s existing software portfolio.

Assessment of purchaser suitability and availability
From the available evidence, we consider that:
(a) there would be purchaser interest in a divestiture of Duties;

(b) purchasers’ preference between NECSWS and SSS Duties would largely be
determined by the purchaser’s existing portfolio and the comparative
revenues/financials and existing profile of customer contracts; and

(c) theinclusion of ERP/HR solutions within the scope of the divestiture could
increase interest from purchasers, but was not noted by potential purchasers
as a significant factor in determining their interest.

Effective divestiture process

11.232

The circumstances of this case raise the following issues for consideration in
relation to the divestiture process:

(a) the transfer of customer contracts from the divesting business to the
purchaser;

(b) agreement of a TSA for staff [¢<];

(c) ensuring the competitive capability of the divestiture package does not
deteriorate before completion of the divestiture;

(d) the appropriate timescale for divestiture to take place; and

1031 Response to the CMA questionnaire from a third party, October 2022, question 2.
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11.233

11.234

11.235

11.236

11.237

11.238

11.239

11.240

(e) potential issues associated with divesting business units from both NECSWS
and SSS and whether this raises concerns related to ‘mix and match
remedies’.

We consider these in turn below.

Transfer of contracts

NECSWS told us ‘[T]here would not be material challenges in separating out the
SSS's business Origin customer contracts within the relevant timeframe, as
[]_1032

SSS told us ‘SSS currently has [$<] Origin customers. [$<]’.1033

The Parties told us that ‘there would not be material obstacles to obtaining
relevant customer consents for the Origin divestiture ([¢<]), noting that Origin is not
a mission-critical solution’, 034

The Parties do not anticipate any issues or undue delays in achieving novations,
and this view is shared by interested purchasers. 03

Customers in the industry told us that their consent to novation would be
determined by:

(a) the new owner being a responsible company from a friendly nation with
sufficient resources and commitment to invest in their products;'036

(b) current contract terms, staff access and technical support being
maintained;'%%” and

(c) current products being maintained. 1038

Of the factors raised by customers above, we consider that these concerns could
be addressed by a suitable purchaser that is committed to the market. As set out
at paragraph 11.31 above, our purchaser approval process considers this.

Given that [¢<], and that novation is not anticipated to be an issue, we consider
that the transfer of contracts would not be likely to undermine an effective
divestiture process.

1032 NECSWS'’s response to the Remedies Notice, 30 September 2022, Table 6.

1033 SSS's response to the Remedies Notice, 30 September 2022, paragraph 3.11.

1034 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 9.7.

1035 Note of a call with a third party, October 2022, paragraph 10.

1036 Response to the CMA questionnaire from a third party, October 2022, question 7.

1037 Response to the CMA questionnaire from a number of third parties, October 2022, question 7.
1038 Response to the CMA questionnaire from a third party, October 2022, question 7.
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11.241

11.242

11.243

11.244

11.245

11.246

11.247

Agreement of TSA

As set out at paragraph 11.228 above, a purchaser may require a TSA for the
services of the staff [¢<] (contracted with Capita) should these staff not transfer as
part of the divestiture. In such a scenario the TSA would need to be agreed
between NECSWS, Capita and the purchaser as part of the divestiture process.

We have not seen evidence that agreeing a TSA would be a concern for
purchasers, and consider that it would not threaten an effective divestiture process
for the following reasons:

(@) SSS has recognised already the potential need for a TSA as part of the SSS
Duties [<] Remedy; and

(b) the CMA will review and approve transaction documents, including any TSA,
as part of the remedy implementation process.

Ensuring the divestiture package does not deteriorate

In order to be satisfied that the divestiture would not deteriorate during the
divestiture process, we have identified two areas of concern which could introduce
risks undermining the effectiveness of the remedy:

(a) retention of staff; and
(b) retention of customers.

On retention on staff, SSS told us ‘SSS’s staff have already faced a long period of
significant uncertainty, without any clear future direction of the ownership of the
business. [¢<].19%° We do though note that this submission relates to a potential
full divestiture of SSS, rather than its Duties operations.

Although the evidence in paragraph 11.244 above relates to a full divestiture of
SSS, we recognise that as with any divestiture there may be some staff
uncertainty and potential unease during divestiture of the SSS Duties [¢<]
Remedy. [].

On retention of customers, SSS told us ‘In the public safety sector, customers
want their suppliers to be long-term, reliable partners. [¢<]'.1%40 We do though note
that this submission relates to a potential full divestiture of SSS, rather than its
Duties operations that are a small part of SSS.

A key factor in the retention of customers in the event of divestiture would be the
need to achieve customer consent for novation of contracts. As set out above, as

1039 SSS's response to the Remedies Notice, 30 September 2022, paragraph 2.13.1.
1040 SSS's response to the Remedies Notice, 30 September 2022, paragraph 2.13.2.

242



part of the purchaser approval process the CMA would seek to ensure that a
credible purchaser has been identified, which is likely to provide customers with
reassurance and increase the likelihood of successfully novating its contracts, but
there remain some additional risks when up to [¢<] contracts require novation.

11.248 Overall on balance we consider that the identified risks of deterioration of the
divestiture package can be effectively managed, and as such do not threaten the
effectiveness of the divestiture process.

Timescale for divestiture

11.249 As set out above, the Initial Divestiture Period will normally not exceed six
months. 1041

11.250 NECSWS told us that it could complete the disposal of the SSS Duties [<]
Remedy [$<].1042

11.251 Third parties, when asked how long they would expect a divestiture of Duties to
take, gave us responses that ranged from under two months to six-to-nine
months.1043

11.252 The available evidence indicates that the divestiture of the SSS Duties [<]
Remedy could reasonably be expected to complete within [<], which would be in
line with our expectations set by CMA guidance. We therefore conclude that a
timescale of up to [¢<] for divestiture should be adopted.

Our assessment of the SSS Duties [5<] Remedy

11.253 As set out above, the SSS Duties [¢<] Remedy would:
(a) have the scope to compete effectively in the market;
(b) attract a number purchasers; and

(c) enable an effective divestiture process that would be likely to lead to a sale
within [<].

11.254 We consider on balance that the SSS Duties [¢<] Remedy would be an effective
solution to the SLC in the supply of Duties.

1041 CMA87, paragraph 5.41.
1042 NECSWS'’s response to the Remedies Notice, 30 September 2022, Table 6.
1043 Response to the CMA questionnaire from a number of third parties, October 2022, question 10.
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Mix and match divestiture

11.255

11.256

As the CMA'’s guidance sets out, divestiture of a mixture of assets from both
merger parties (a so-called ‘mix-and-match’ approach) may create additional
composition risks such that the divestiture package will not function effectively.
Therefore, if divestiture of a set of assets or parts of a business is proposed, it will
normally be preferable for all the assets to be provided by one of the merger
parties unless it can be demonstrated to the CMA'’s satisfaction that there is no
significant increase in risk from a mix-and-match alternative. 044

As set out in paragraphs 11.212 and 11.254 we currently consider that either the
NECSWS Duties [¢<] Remedy or the SSS Duties [¢<] Remedy would be an
effective solution to the SLC we have found in the supply of Duties. This, along
with our view in paragraph 11.117, that the NECSWS ICCS [<] Remedy, as
amended to provide for the scope summarised at paragraph 11.86 above would
be effective in addressing the SLC we have found in the supply of ICCS, leads us
to consider the possibility of a ‘mix-and-match’ divestiture.

Views of the Parties and third parties

11.257

11.258

NECSWS told us that a ‘mix-and-match’ remedy would not give rise to any
significant increase in composition risk. This was because ICCS and Duties are
two separate business areas, being entirely separate products with very different
functions: ICCS relating to call handling and Duties to planning, scheduling and
shift management. NECSWS also noted that neither it nor SSS has any customer
contracts which include both their ICCS and Duties products. NECSWS submitted
that there is therefore no reason in principle why these two divestitures need to
come from the same Party. 1945

Third parties told us that there is limited crossover between ICCS and Duties,
saying ‘ICCS and Duties tended not to interact with each other too much’,1046
‘Duties and ICCS do not fit together so there could be more (purchaser) interest if
selling these elements separately’'%4” and ‘A ‘mix-and-match’ divestiture would not
affect [6<] interest’.1048

Our assessment

11.259

In the specific circumstances of this case, given the fact that we have identified
separate SLCs for ICCS and Duties in separate relevant markets, we consider that
there are minimal risks for allowing for a ‘mix-and-match’ approach to divestiture.

1044 CMA87, paragraph 5.16.

1045 NECSWS'’s response to the Remedies Notice, 30 September 2022, paragraph 4.6.
1046 Note of a call with a third party, October 2022, paragraph 14.

1047 Note of a call with a third party, October 2022, paragraph 6.

1048 Note of a call with a third party, October 2022, paragraph 13.
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In particular, we note that each of the Parties’ ICCS and Duties businesses are
separate from one another, there is therefore minimal scope for synergies
between the ICCS and Duties businesses of each Party and there are no
customer contracts which include both ICCS and Duties. All of these factors
reduce any composition risks in allowing for a ‘mix-and-match’ remedy in the
specific circumstances of this case.

Full divestiture

Description of remedy

11.260 This remedy option would involve the Parties unwinding the Merger and NECSWS
would be required to divest the entirety of SSS to a single suitable purchaser.

Views of the Parties

11.261 NECSWS told us its view that a full divestiture of the SSS business would be:
(i) wholly disproportionate; (ii) highly costly, lengthy and intrusive for each of
NECSWS, SSS and their customer bases; and (iii) subject to considerable
composition risks.104°

11.262 NECSWS stated that it would be manifestly disproportionate and unreasonable to
impose a remedy equivalent to blocking the entirety of the Transaction in
circumstances where the CMA has identified competition concerns in only two
markets, which comprise a limited part of the overall SSS business.'%% NECSWS
highlighted:

(a) the SSS business is considerably wider than the two markets in which an
SLC has been found; and

(b) ICCS and Duties account for only a limited proportion of the SSS business by
revenue (which equate to only c.[$<]% of the full SSS business). 1%

11.263 NECSWS stated that a full divestiture of SSS would be highly disruptive to the
SSS business and the entire customer base of SSS:

(a) another sale process of the whole of SSS would add to the already
heightened uncertainty and concern across the SSS business, and may lead
to staff attrition — thereby potentially affecting SSS's ability to remain
competitive in the markets in which it operates;

1049 NECSWS'’s response to the Remedies Notice, 30 September 2022, paragraph 3.1.
1050 NECSWS'’s response to the Remedies Notice, 30 September 2022, paragraph 3.2.
1051 NECSWS'’s response to the Remedies Notice, 30 September 2022, paragraph 3.2.
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SSS's customer base would face further uncertainty as to the future
ownership and direction of the business and may be concerned as to
continuity of supply of services that are critical for emergency services and
other public sector customers, only a short period after the sale by Capita.
This would be even more disproportionate and unreasonable for SSS
customers whose contracts are entirely unrelated to ICCS and Duties and
who would face unnecessary disruption and concern (which could be entirely
avoided if a remedy only focused on ICCS and Duties were pursued); and

such a divestiture could have a significant negative impact on SSS's ability to
compete in any of the markets in which SSS is active, due to the uncertainty
as to whether, when and to what extent a purchaser would invest in any of its
capabilities.

11.264 NECSWS told us that there are considerable composition and purchaser risks
associated with the full divestiture of SSS that would affect the viability and
timeliness of any such remedy:

(@)

in NECSWS's view, the pool of purchasers — particularly trade buyers - for
the full divestiture of SSS would be very limited since there are unlikely to be
many purchasers with the requisite appetite and funding to invest in the full
spectrum of SSS's businesses;

potential buyers are more likely to encounter issues in due diligence in
respect of the whole SSS business than they are in respect of a partial
divestiture, as there are more areas in which issues could arise; 1052

potential buyers will also need to consider investing across a wide range of
products to improve, update and maintain SSS's offering; and

trade buyers that might prima facie be interested in acquiring the full SSS
business may be more likely to raise competition concerns, which could
diminish their interest in pursuing any such acquisition and lead to increased
purchaser risks.

11.265 On purchasers, NECSWS also stated:

(@)

there would be greater purchaser interest, in particular from trade buyers
active in only certain or specialised segments of the industry, for more
targeted disposals (eg of ICCS and Duties businesses), for example where
the product being divested will ‘plug a gap’ in an existing portfolio to enable
expansion into new or complementary markets; and

1052 The Parties also told us in their response to the RWP that the full divestment of ICCS would incur increased due
diligence risks (Parties’ response to the Remedies WP, 8 November 2022, paragraph 4.3.3).
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(b) purchasers of a more targeted divestiture will likely be more committed to
investing sufficiently in the target business (and therefore more likely to
maintain the competitive constraint associated with a divestiture) than a
purchaser of the full SSS business, which might not be focused on
developing or investing in the full suite of SSS activities. It is therefore more
likely that targeted divestitures would restore and maintain pre-Transaction
levels of competition in each of ICCS and Duties than would a full divestiture
of SSS.

Scope of remedy

11.266 The scope of full divestiture would include by its nature all of SSS’s products,
contracts, staff and other resources. We therefore consider that the scope of this
remedy would allow its purchaser to compete in the ICCS and Duties markets,
thereby replicating the pre-Merger conditions of competition where SSS and
NECSWS operated independently of each other.

Availability and suitability of purchasers

11.267 We note the Parties’ submissions above that purchaser interest in a full divestiture
of SSS would be limited and would carry increased due diligence risks. This is to
some extent borne out by the evidence we have received from third parties, where
there has been less interest in a full divestiture of SSS than there has been in
partial divestitures of ICCS and Duties. However, we note that there has
nevertheless been stated interest from three third parties ([<], [¢<] and []) in
acquiring the whole of SSS.

11.268 In terms of purchaser appetite for a full divestiture of SSS, we received a range of
views:

(a) there would be less interest than there was in the sale that created the
Merger; 1093

(b) interest would be low as it requires a purchaser with both service delivery
and product development capabilities in an Oracle technology
environment; 1054

(c) a full acquisition would be too large and come with too much baggage;'9%°
and

1053 Response to the CMA questionnaire from a third party, October 2022, question 9.
1054 Response to the CMA questionnaire from a third party, October 2022, question 9.
1055 Response to the CMA questionnaire from a third party, October 2022, question 8.
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(d) one potential purchaser told us it would be interested in any divestiture but its
preference would be for acquisition of a full divestiture of SSS.1056

11.269 The Parties submitted that, in light of the above third party feedback, there
appears to be more limited interest in a full divestment of SSS from potential
purchasers.'%” The Parties also note that several third parties have told the CMA
that it would be preferable for products to be divested separately rather than
bundled with other products as would be the case for a full divestment of SSS.1058

Assessment of purchaser availability and suitability

11.270 From the available evidence, we consider that there would be some purchaser
interest in a full divestiture of SSS, but it could potentially be limited to a small
number of interested parties and may generate less interest than a partial
divestiture, as well as requiring more extensive due diligence than a partial
divestiture.

11.271 We also note, bearing in mind NECSWS'’s submission that a purchaser of all of
SSS could have less interest in investing across SSS’s portfolio:

(a) purchasers that expressed interest in purchasing all of SSS when our
questions covered partial divestiture options as well can reasonably be
expected to have a broad interest across SSS’s product portfolio; and

(b) in any case, part of our assessment of purchaser suitability (see
paragraph 11.31 above) enables the CMA to evaluate parties’ capabilities
and commitment to the relevant market(s).

Effective divestiture process

11.272 The circumstances of this case raise the following issues for consideration in
relation to the divestiture process:

(a) the transfer of customer contracts from the divesting business to the
purchaser;

(b) ensuring the competitive capability of the divestiture package does not
deteriorate before completion of the divestiture; and

(c) the appropriate timescale for divestiture to take place.

11.273 We consider these in turn below.

1056 Response to the CMA questionnaire from a third party, October 2022, question 3.
1057 parties’ response to the Remedies WP, 8 November 2022, paragraphs 4.4.1-4.4.2.
1058 parties’ response to the Remedies WP, 8 November 2022, paragraph 4.4.3.
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11.274

11.275

11.276

11.277

11.278

11.279

Transfer of contracts

The Parties told us that full divestiture would be ‘highly intrusive, in particular in
respect of those customers of SSS which have no relationship with SSS's ICCS
and Duties businesses but will find their contracts disrupted by another sale of the
full SSS business’.0%9

The Parties also told us that ‘the fact that SSS customers have been through a
novation process previously increases, rather than decreases, the relevant risks
involved with a Full Divestment’.1060

SSS has [¢<] active ICCS contracts, and [¢<] active Duties contracts which
[6<].7967 Full divestment would also require [$<].1062

We understand that, as well as the ICCS and Duties contracts (see

paragraphs 11.126 and 11.220), there would need to be novation of contracts for
[¢<] further SSS customers that do not procure ICCS or Duties from SSS.1%63 The
number of novations required adds an element of complexity and hence risk to this
option, albeit we note that these customers will have been through a novation
process already, indicating that securing novations on such a scale is feasible,
where customers are satisfied about the capabilities of a purchaser. However, we
also note the Parties’ submission (see paragraph 11.275) that there is increased
risk where customers have already been through a novation process.

Customers told us that their consent to novation would be determined by:

(a) the new owner being a responsible company from a friendly nation with
sufficient resources and commitment to invest in their products; 1064

(b) current contract terms, staff access and technical support being
maintained;'%® and

(c) current products being maintained.106®

Of the factors raised by customers above, we consider that these concerns could
be addressed by a suitable purchaser with the necessary capabilities and who is
committed to the relevant market(s). As set out at paragraph 11.31 above, our
purchaser approval process considers these aspects of suitability.

1059 NECSWS'’s response to the Remedies Notice, 30 September 2022, paragraph 2.4.3.

1060 parties' response to the Remedies WP, 8 November 2022, paragraph 4.3.2.

1061 SSS’s response to the Remedies Notice, 30 September 2022, Annex 1 and 2.

1062 Additional products include Records Management Systems (RMS); Computer Aided Dispatch (CAD) systems;
ResponsEye, a Digital Interview Recording product (EvidenceWorks IRS); a Digital Evidence Management product
(EvidenceWorks DEM); and Radio Managed Services.

1063 SSS's response to the Remedies Notice, 30 September 2022, paragraph 2.4.

1064 Response to the CMA questionnaire from a third party, October 2022, question 7.

1065 Response to the CMA questionnaire from a number of third parties, October 2022, question 7.

1066 Response to the CMA questionnaire from a third party, October 2022, question 7.
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11.280

11.281

11.282

11.283

We note that novation would need to be achieved for a larger number of contracts
than for a partial divesture. However, the evidence we have seen indicates that
this could add to the effort and timescale of divestiture, rather than representing a
material impediment, particularly given that novation was achieved for SSS’s
contracts as part of the sale to NECSWS. We therefore consider that the transfer
of contracts would not undermine an effective divestiture process.

We also note, as a factor in support of this option, that a full divestiture of SSS
would mean that the purchaser acquires all products and [<].

Ensuring the divestiture package does not deteriorate

In order to be satisfied that the divestiture package would not deteriorate during
the divestiture process, we have identified two areas of concern which could
introduce risks undermining the effectiveness of the remedy:

(a) retention of staff; and
(b) retention of customers.

NECSWS told us that ‘A full divestiture of SSS would be highly disruptive to (i) the
SSS business and (ii) the entire customer base of SSS’s.” More specifically,
NECSWS submitted:

(a) another sale process of the whole of SSS would add to the already
heightened uncertainty and concern across the SSS business, and may lead
to staff attrition — thereby potentially affecting SSS's ability to remain
competitive in the markets in which it operates;

(b) SSS's customer base would face further uncertainty as to the future
ownership and direction of the business and may be concerned as to
continuity of supply of services that are critical for emergency services and
other public sector customers, only a short period after the sale by Capita.
This would be even more disproportionate and unreasonable for SSS
customers whose contracts are entirely unrelated to ICCS and Duties and
who would face unnecessary disruption and concern (which could be entirely
avoided if a remedy only focused on ICCS and Duties were pursued); and

(c) such a divestiture could have a significant negative impact on SSS's ability to
compete in any of the markets in which SSS is active, due to the uncertainty
as to whether, when and to what extent a purchaser would invest in any of its
capabilities.
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11.284

11.285

11.286

11.287

11.288

11.289

11.290

11.291

11.292

In a call held with a third party, the retention of customers by SSS through a sale
process was raised as a factor in potential divestiture options. 067

We were also told by another third party that ‘Any divestiture should take care not
to damage the company's ability to maintain its products and support its customer
base. SSS has its own internal structure and skilled staff frequently work across
product ranges and projects and a poorly implemented divestiture could lead to
skills erosion, loss of quality to their customers and loss of value to the
company’.1068

In relation to NECSWS's point on another sale process adding to existing
uncertainty on staff retention, we received a report from the Monitoring Trustee on
staff attrition. The conclusion of this was that the Monitoring Trustee [<]. [6<].106°

The Monitoring Trustee also told us [$<].1070

We considered that the risks associated with losing key staff would need to be
taken seriously but are capable of being effectively managed.

A key factor in retention of customers in the event of divestiture would be the need
to achieve customer consent for novation of contracts. As set out above, the
available evidence indicates that achieving customer novations can be reasonably
expected of a purchaser approved in our remedies process. In the context of the
Monitoring Trustee’s report, we also note customer representatives’ view that
‘Retention of key staff during the novation and for an agreed period afterwards,
would also strengthen the consent process’."%"

We therefore consider that staff retention, whilst important, could be effectively
managed and would not be likely to threaten deterioration of the divestiture
package. We also consider that the need to achieve customer consent to novation
of contracts, whilst potentially more lengthy and complex to implement than the
extent of novation required under a partial divestiture, and not without some risk,
would not be likely to undermine the effectiveness of the divestiture process.

Timescale for divestiture

As set out above, the Initial Divestiture Period will normally not exceed six
months. 1072

NECSWS told us that a full divestiture would take more time than a partial
divestiture (at least [<]), where its view of a partial divestiture is that it would take

1067 Note of a call with a third party, October 2022, paragraph 5.

1068 Response to the CMA questionnaire from a third party, October 2022, question 10.
1069 Email from the Monitoring Trustee, 14 October 2022.

1070 Email from the Monitoring Trustee, 14 October 2022.

1071 Response to the CMA questionnaire from a third party, October 2022, question 4.
1072 CMA87, paragraph 5.41.
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11.293

11.294

11.295

[6<].1973 SSS highlighted that the previous sales process had taken at least
[3<].1074

When asked how long they would expect a divestiture of all of SSS to take, third
parties gave us responses that ranged from three to nine months. 075

The Parties submitted that our provisional view in the RWP that full divestiture of
SSS could be completed within a broad range of timescales from [<] was a
significant underestimate.’°’® The Parties submitted that there was no credible
evidence in the RWP to suggest that the relevant timescale would be [5<].1977 The
Parties submitted that we had placed undue weight on the view of a single third
party which suggests that a Full Divestment could take [¢<] but that any
suggestion that a Full Divestment could be carried out [<], let alone [¢<], is plainly
incorrect.'78 Rather, in the Parties’ submission, the estimates provided by the
Parties are very likely to be the most accurate source of evidence on anticipated
timescales, as those estimates are informed by their previous experience in
respect of this transaction.07®

The available evidence indicates that full divestiture of SSS could be completed
within a broad range of timescales from [¢<]. We therefore note that there is a risk
that such a divestiture could take longer than the six-month expectation set by
CMA guidance. Contrary to the Parties’ submissions, the CMA has not put undue
weight on the submission of one third party that a divestment could be achieved
within [<]; rather we have considered all third party feedback in the round, along
with the other relevant evidence we have received. There are also additional asset
risks of allowing a longer divestiture period. Given this, we do not consider that
there is sufficient evidence to move away from the general presumption set out in
our guidance that the Initial Divestiture Period will normally not exceed six months.

Our assessment of full divestiture

11.296 As set out above, we consider that a divestiture consisting of the entirety of SSS

would:
(@) have the scope to compete effectively in the market;

(b) attract some purchasers; and

1078 NECSWS's response to the Remedies Notice, 30 September 2022, paragraph 3.6.5 and NECSWS, response
hearing transcript, pages 52-53.

1074 SSS, response hearing transcript, page 50.

1075 Response to the CMA questionnaire from a number of third parties, October 2022.

1076 parties' response to the Remedies WP, 8 November 2022, paragraph 4.5.

1077 Parties' response to the Remedies WP, 8 November 2022, paragraph 4.5.

1078 parties' response to the Remedies WP, 8 November 2022, paragraph 4.6.

1079 parties' response to the Remedies WP, 8 November 2022, paragraph 4.6.
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(c) enable an effective divestiture process that could be concluded [<].
11.297 We therefore consider that full divestiture would be an effective solution to:
(a) the SLC we have found in ICCS; and

(b) the SLC that we have found in Duties.

Conclusions on remedy effectiveness

11.298 Based on the evidence provided to us and assessed above, we have concluded
that the following remedies would be effective in remedying the SLCs and adverse
effects that we have found:

(@) the NECSWS ICCS [<] Remedy (amended to provide for the scope
summarised at paragraph 11.86) would be an effective remedy to the SLC
we have found in ICCS;

(b) both the NECSWS Duties [¢<] Remedy (amended to provide for the [<]
provisions set out at paragraph 11.186) and the SSS Duties [¢<] Remedy
(amended to provide for the [¢<] provisions set out at paragraph 11.228)
would be effective remedies to the SLC we have found in Duties; and

(c) full divestiture of SSS would be an effective remedy to the SLCs we have
found in both ICCS and Duties.

11.299 Looking at the two SLCs together, we have therefore identified three potential
solutions that would remedy both SLCs:

(@) A group of remedies comprising the NECSWS ICCS [<] Remedy amended
to provide for the scope summarised at paragraph 11.86 and the NECSWS
Duties [¢<] Remedy sold together or separately;

(b) a group of remedies comprising the NECSWS ICCS [¢<] Remedy amended
to provide for the scope summarised at paragraph 11.86 and the SSS Duties
[<] remedy sold together or separately; and

(c) full divestiture of SSS.

Proportionality

11.300 In order to be reasonable and proportionate, the CMA will seek to select the least
costly remedy, or package of remedies, of those remedy options that it considers
will be effective. If the CMA is choosing between two remedies which it considers
will be equally effective, it will select the remedy that imposes the least cost or that
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11.301

is least restrictive. In addition, the CMA will seek to ensure that no remedy is
disproportionate in relation to the SLC and its adverse effects.1080

In conducting this proportionality assessment, we first consider whether there are
any relevant customer benefits (RCBs) which would affect our decision on
remedies, before considering the issue of proportionality more generally.

Relevant customer benefits

11.302

11.303

11.304

11.305

When deciding on remedies, the CMA may have regard to the effects of remedial
action on any RCBs.'%" In this section, we consider whether there are any RCBs
(within the meaning of the Act) that should be taken into account in our remedy
assessment.

An effective remedy to an SLC, such as in this case full divestiture of SSS, could
be considered disproportionate if it prevents customers from securing benefits
resulting from the Merger. Insofar as these benefits constitute RCBs for the
purposes of the Act, the statutory framework allows us to take them into account
when we decide whether any remedy is proportionate.

RCBs that will be foregone due to the implementation of a particular remedy may
be considered as costs of that remedy. The CMA may modify a remedy to ensure
retention of an RCB or it may change its remedy selection. For instance, it may
decide to implement an alternative effective remedy, or in rare cases it may decide
that no remedy is appropriate. 1082

Neither the Parties, or any third party, identified any potential RCBs to which we
should have regard under the Act. Nor did we identify any RCBs ourselves.
Consequently, we have not modified our view of the appropriate remedies in light
of RCBs.

The proportionality of effective remedies

11.306

In our conclusions on remedy effectiveness above, we summarised our view on
which remedies would be effective in addressing the SLCs and the resulting
adverse effects. We set out below our assessment of, and conclusions on, which
of these would constitute a proportionate remedy.

Framework for assessment of proportionality of merger remedies

11.307

As explained in paragraph 11.300 above, if it is choosing between equally effective
remedies, the CMA will select the remedy that imposes the least cost or that is

1080 CMA87, paragraph 3.6.

1081 Section 35(5) of the Act.
1082 CMA87, paragraph 3.16
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11.308

11.309

11.310

least restrictive (we call this the ‘least onerous effective remedy’). In addition, the
CMA will seek to ensure that no remedy is disproportionate in relation to the SLC
and its adverse effects. 1083

To fulfil this, we first consider whether there are any relevant costs associated with
each effective remedy option. When considering relevant costs, the CMA’s
considerations may include (but are not limited to):1084

(a) distortions in market outcomes;

(b) compliance and monitoring costs incurred by the Parties, third parties, or the
CMA; and

(c) the loss of any RCBs that may accrue from the Merger which are foregone as
a result of the remedy.

However, as the merger parties have the choice of whether or not to proceed with
the merger, the CMA will generally attribute less significance to the costs of a
remedy that will be incurred by the merger parties than the costs that will be
imposed by a remedy on third parties, the CMA or other monitoring agencies. 198
In particular, for completed mergers, the CMA will not normally take account of
costs or losses that will be incurred by the merger parties as a result of a
divestiture remedy, as it is for the merger parties to assess whether there is a risk
that a completed merger would be subject to an SLC finding, and the CMA would
expect this risk to be reflected in the agreed acquisition price.086

Having identified the least onerous effective remedy, we then consider whether
this remedy would be disproportionate to the SLC and its resulting adverse effects.
In doing so, we compare the extent of harm associated with the SLC with the
relevant costs of the proposed remedy. 087

Views of the Parties and third parties

11.311

NECSWS stated that:

(a) afull divestiture of SSS would be ‘wholly disproportionate, costly and
intrusive’; 1088

(b) full divestiture of SSS ‘would be wholly disproportionate in relation to the
scale of the two limited SLCs identified by the CMA in the PFs and would be
highly intrusive, in particular in respect of those customers of SSS which

1083 CMA87, paragraph 3.6.

1084 CMA87, paragraph 3.10.
1085 CMA87, paragraph 3.8.

1086 CMA87, paragraph 3.9.
1087 CMA87, paragraph 3.6.
1088 NECSWS'’s response to the Remedies Notice, 30 September 2022, page 2.
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11.312

have no relationship with SSS's ICCS and Duties businesses but will find
their contracts disrupted by another sale of the full SSS business’; % and

(c) ‘the divestiture of NECSWS's own relevant business would be [<], efficient
and proportionate [¢<] to address the SLC’.10%0

NECSWS told us ‘SSS's customer base would face further uncertainty as to the
future ownership and direction of the business and may be concerned as to
continuity of supply of services that are critical for emergency services and other
public sector customers, only a short period after the sale by Capita. This would be
even more disproportionate and unreasonable for SSS customers whose contracts
are entirely unrelated to ICCS and Duties and who would face unnecessary
disruption and concern (which could be entirely avoided if a remedy only focused
on ICCS and Duties were pursued)’.'0°"

CMA assessment of proportionality

11.313

11.314

11.315

In our assessment of proportionality, we first identify those remedies that would be
effective and select the remedy with the lowest cost, or that is least restrictive (‘the
least onerous effective remedy’). We then consider whether this remedy is
disproportionate in relation to the SLC and its adverse effects.

Identification of the least onerous, effective remedy

Of the effective remedies identified at paragraph 11.298 above, the NECSWS
ICCS [¢<] Remedy amended to provide for the scope summarised at

paragraph 11.86 and the NECSWS Duties [¢<] Remedy (amended to provide for
the offshore staff provisions set out at paragraph 11.186) or the SSS Duties [<]
Remedy (amended to provide for the [¢<] provisions set out at paragraph 11.228)
would be less onerous than the full divestiture of SSS because these remedies
would not require customers of other areas of SSS’s business outside the relevant
markets affected by the SLCs, to go through the processes of contract splitting,
sub-contracting and novation.

The Parties told us ‘NECSWS's customer contracts for CARM are [<]°92 and
‘[8<]°.1093.1094 We therefore anticipate that neither the NECSWS Duties [<]
Remedy nor the SSS Duties [¢<] Remedy would require customers from areas
outside the relevant markets affected by the SLCs to go through the processes of
contract splitting, sub-contracting and novation. Both remedies would therefore
have minimal impact on customers outside of the relevant markets affected by the

1089 NECSWS'’s response to the Remedies Notice, 30 September 2022, paragraph 2.4.3.
1090 NECSWS'’s response to the Remedies Notice, 30 September 2022, page 2.

1091 NECSWS'’s response to the Remedies Notice, 30 September 2022, paragraph 3.3.2.
1092 NECSWS'’s response to the Remedies Notice, 30 September 2022, Table 5.

1093 NECSWS'’s response to the Remedies Notice, 30 September 2022, Table 6.

1094 [3<]. NECSWS's response to Remedies Notice, 30 September 2022, Annex 2.
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SLCs. We also note that both remedies would require a number of customers
within the relevant markets to have contracts transferred and novated. As such we
find no discernible differences in the relevant costs or intrusiveness, and hence the
proportionality of these remedy alternatives.

11.316 Therefore, we conclude that the NECSWS ICCS [¢<] Remedy amended to provide
for the scope summarised at paragraph 11.86; and one of the NECSWS Duties
[¢<] Remedy or the SSS Duties [¢<] Remedy, are the least onerous, effective
remedies. These remedies would be less onerous than full divestiture of SSS.

Is the remedy disproportionate in relation to the SLC and/or adverse effects?

11.317 We considered whether any of the NECSWS ICCS [¢<] Remedy, the NECSWS
Duties [¢<] Remedy or the SSS Duties [¢<] Remedy were disproportionate to the
SLCs and its adverse effects.

11.318 The Parties have stated that each of these remedies are proportionate in relation
to the SLCs and their adverse effects. 0%

11.319 With regard to the potential cost associated with lost RCBs, as we have noted in
paragraph 11.305 above, we consider that the statutory test in respect of RCBs is
not met in this case.

Conclusion on proportionality

11.320 On the basis of the above, we conclude that the NECSWS ICCS [¢<] Remedy
amended to provide for the scope summarised at paragraph 11.86 and one of
either the NECSWS Duties [¢<] Remedy or the SSS Duties [¢<] Remedy are the
least onerous effective remedies and are not disproportionate in relation to the
SLCs and their adverse effects. These remedies would be less onerous than full
divestiture of SSS.

Remedy implementation

11.321 Having decided on the effectiveness and proportionality of remedies to address
the SLCs, we now consider how these should be implemented.

Order or undertakings and restrictions on re-acquisition

11.322 The CMA has the choice of implementing any final remedy decision either by
accepting final undertakings if the Parties wish to offer them, or by making a final
order.%% Either the final undertakings or the final order must be implemented

1095 NECSWS'’s response to the Remedies Notice, 30 September 2022, paragraphs 5.2.3, 8.2.3 and 9.2.3.
1096 Section 82 (final undertakings) and section 84 (final orders) of the Act.
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11.323

within 12 weeks of publication of our final report (or extended once by up to
6 weeks),'%%7 including the period for any formal public consultation on the draft
undertakings or order as specified in Schedule 10 of the Act.

In line with CMAS87, if the divestiture remedies are ultimately imposed, NECSWS
would be prohibited from subsequently acquiring the assets or shares of the ICCS
and Duties divestiture packages or acquiring any material influence over them.
CMAB8T7 states that the CMA will normally limit this prohibition to a period of

ten years.'9% We find no compelling reason to depart from CMA87 in this case by
seeking a shorter or longer prohibition period.

Provision for appointment of a divestiture trustee

11.324

11.325

11.326

11.327

It is the CMA’s standard practice to provide for the appointment of a Divestiture
Trustee to dispose of the divestiture package, if the acquirer fails to achieve an
effective disposal within the Initial Divestiture Period, or if the CMA has reason to
be concerned that the acquirer will not achieve an effective disposal within the
Initial Divestiture Period. This helps ensure that the acquirer has a sufficient
incentive to implement the divestiture promptly and effectively.

In our Remedies Notice, we invited views on whether the circumstances of this
Merger necessitated the appointment of a Divestiture Trustee at the outset of the
divestiture process.'%% We have received no such representations from the
Parties nor from third parties.

To ensure a timely completion of this remedy, we would reserve our right to
appoint a Divestiture Trustee in any one or more of the following situations:

(@) NECSWS fails to complete the divestiture process within the Initial
Divestiture Period;

(b) the CMA reasonably believes that there is a risk that the divestiture process
would be delayed or fail to complete within the Initial Divestiture Period;

(c) NECSWS is not engaging constructively with the divestiture process; and

(d) there is a material deterioration in the divestiture package during the
divestiture process.

In line with the CMA’s normal practice, "% if appointed, a Divestiture Trustee
would be tasked with completing the divestiture to a potential purchaser approved

1097 CMA87, paragraph 4.68. An extension may be made if the CMA considers there are ‘special reasons’ for doing so
(section 41A(2) of the Act).

1098 CMA87, paragraph 5.10.

1099 Notice of possible remedies (publishing.service.gov.uk).

1100 CMA87, paragraph 5.43.
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11.328

by the CMA and at no minimum price. This would be to seek to secure the
divestiture of:

(@) the NECSWS ICCS [¢<] Remedy amended to provide for the scope
summarised at paragraph 11.86; and/or

(b) the divestiture of one or other of the NECSWS Duties [¢<] Remedy
(amended to provide for the [¢<] provisions set out at paragraph 11.186) or
the SSS Duties [¢<] Remedy (amended to provide for the [¢<] provisions set
out at paragraph 11.228).

Should a Divestiture Trustee be appointed, its mandate (agreed with the CMA)
would be to secure the divestiture of either of the NECSWS Duties [¢<] Remedy or
the SSS Duties [¢<] Remedy. Both of these remedies are considered to be
effective and equally proportionate remedies and this would remain the case
regardless of whether the Parties had chosen to pursue divestiture of either
remedy or both before the appointment of a Divestiture Trustee.

The role of interim measures during the divestiture process

11.329

11.330

We have put in place interim measures to govern the conduct of NECSWS and
SSS during the investigation (the IEQ),'"" though these will expire upon final
determination (ie when the CMA accepts final undertakings or makes a Final
Order). In the Remedies Notice, we invited views on whether these interim
measures should be continued, or enhanced, during the divestiture process. The
Parties submitted that any final undertaking or order need not incorporate the
provisions of the IEO in full.'192 Rather, NECSWS and SSS's current IEO
obligations ought to be reduced so that they are limited to any areas where the
CMA identifies an SLC in its final report and are relevant to the subject matter of
any remedies."% The Parties submitted that such an approach would be
consistent with the CMA’s guidance and would enable the Parties, the CMA and
the Monitoring Trustee, to focus their resources on matters which are relevant to
any SLCs and remedies, rather than areas of NECSWS and SSS’s businesses
which are irrelevant to the CMA'’s remedies process.''% We received no third party
submissions on these matters.

In our view, the interim measures in place will need to continue until effective
disposal has taken place, and therefore will need to be incorporated into the final
undertakings or final order. We note the Parties’ submissions as regards the
appropriate scope of the interim measures in any final undertakings or final order.

1101 The CMA served an initial enforcement order under section 72(2) of the Enterprise Act 2002 on 21 December 2021.
This order remains in force - Initial enforcement order (publishing.service.gov.uk)

102 parties' response to the Remedies WP, 8 November 2022, paragraph 5.3.

103 parties' response to the Remedies WP, 8 November 2022, paragraph 5.3.

1104 parties' response to the Remedies WP, 8 November 2022, paragraphs 5.3— 5.4.
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11.331

11.332

We agree that the interim measures should be focused, insofar as possible, on the
areas in which SLCs have been identified and on protecting the assets which are
required to implement the remedies we have identified in this chapter. This would
be in relation to the NECSWS ICCS [¢<] Remedy, the NECSWS Duties [<]
Remedy and the SSS Duties [¢<] Remedy, with NECSWS being required to divest
one of the two Duties operations.

To that end, during the divestiture process we would expect, in particular, that the
operations to be divested would be maintained, with appropriate funding provided.
Such funding could include (but not be limited to) ongoing capital investment
plans, staff retention schemes, ongoing commitments in customer contracts, and
working capital. Interim measures would therefore need to include commitment to
provide such funding as necessary.

We also consider that the mandate of the Monitoring Trustee should be extended
to cover the Initial Divestiture Period and monitor compliance with the interim
measures included in any final undertakings or final report to ensure an effective
divestiture process. In particular, under any revised mandate, we will ensure that
the Monitoring Trustee is able to effectively oversee the requirement set out in
paragraph 11.62 above that NECSWS should use its best endeavours to divest
CallTouch as part of the NECSWS ICCS [¢<] Remedy to a single purchaser.

Conclusions on divestiture process

11.333

Based on the above analysis, we reached the following conclusions on what would
constitute an effective divestiture process:

(a) we will not appoint a Divestiture Trustee at the outset of the divestiture
process, but reserve the right do so subject to the conditions set out at
paragraph 11.326 above;

(b) the interim measures in place to govern the conduct of NECSWS and SSS
will remain in place through the Initial Divestiture Period, to be amended as
necessary; and

(c) the mandate of the existing Monitoring Trustee will be extended to monitor
the divestiture process.

Decision on remedies

11.334 We have decided that the following divestitures would be effective and

proportionate remedies to address the SLCs and their resulting adverse effects we
have found:
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11.335

11.336

11.337

11.338

11.339

(@) the NECSWS ICCS [¢<] Remedy as amended for the scope summarised at
paragraph 11.86 ie composed of the divestiture of NECSWS’s APD business,
CallTouch and Stream (noting the process set out at paragraph 11.62); and

(b) one of the NECSWS Duties [¢<] Remedy (amended to provide for the [<]
provisions set out at paragraph 11.186) ie composed of the divestiture of
NECSWS’s CARM, or the SSS Duties [¢<] Remedy (amended to provide for
the [e<] provisions set out at paragraph 11.228) ie composed of the
divestiture of SSS’s Origin.

As set out at paragraph 11.328 above our conclusion is that both the NECSWS
Duties [¢<] Remedy (amended to provide for the [¢<] provisions set out at
paragraph 11.186) and the SSS Duties [¢<] Remedy (amended to provide for the
[¢<] provisions set out at paragraph 11.228) would be effective and equally
proportionate remedies to address the SLC in Duties. This would remain the case
whether the Parties structure the sales process to involve divestiture of the
NECSWS Duties [¢<] Remedy or the SSS Duties [¢<] Remedy, or if they choose
to market both packages to potential buyers.

Purchasers will be assessed according to the CMA’s guidance as set out at
paragraph 11.31 above, including their ability to achieve customers’ consent to
novation of contracts and commitment to investing in these businesses to ensure
each of these remains an effective competitor. This assessment will apply to
potential purchasers of both or either of the divestitures set out above.

The CMA has the choice of implementing any final remedy decision either by
accepting final undertakings if the Parties wish to offer them, or by making a final
order. Either the final undertakings must be accepted, or the final order made
within 12 weeks of publication of a final report (or extended once by up to

six weeks under exceptional circumstances), including the period for any formal
public consultation on the draft undertakings or order.11%

We have concluded that an Initial Divestiture Period of up to [<] is appropriate in
this case.

To ensure a timely completion of this remedy, we conclude that the CMA should
reserve its right to appoint a Divestiture Trustee if:

(a) the Parties fail to complete the divestiture process within the Initial Divestiture
Period;

(b) the CMA reasonably believes that there is a risk that the divestiture process
would be delayed or fail to complete within the Initial Divestiture Period;

105 Section 82 (final undertakings) and Section 84 (final orders) of the Act. Also Schedule 10.
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11.340

11.341

11.342

(c) the Parties are not engaging constructively with the divestiture process; or

(d) there is a material deterioration in either or both of the divestiture packages
during the divestiture process.

In line with the CMA’s normal practice, if appointed, a Divestiture Trustee should
be tasked with completing the divestiture to a potential purchaser approved by the
CMA and at no minimum price. 1%

We have put in place interim measures to ensure the continued independent
operation of NECSWS and SSS during this inquiry. These will expire upon final
determination of the Merger reference: that is, when the CMA accepts final
undertakings or makes a final order. We will maintain similar provisions to our
existing interim measures, including requirements on maintaining funding, during
the implementation of this remedy until completion of the divestiture remedies. The
existing Monitoring Trustee’s appointment will continue, in order to monitor the
Parties’ compliance with them. The Monitoring Trustee will also be involved in
certain aspects of the divestiture process, as appropriate and consistent with our
guidance, in order to monitor the Parties’ compliance with any final order or
undertakings in relation to the divestiture remedies and to ensure an efficient
divestiture process.

We will adjust the Monitoring Trustee’s mandate to reflect these new functions as
part of any final order or undertakings.

1106 CMA87, paragraph 5.43.
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