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	Application Decision

	Hearing held on 18 October 2022
Site visit undertaken on 17 October 2022

	by Mark Yates BA(Hons) MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 18 November 2022


	Application Ref: COM/3290838
Land at Water End Moor, Hertfordshire

	Register Unit: CL201

	Registration Authority: Hertfordshire County Council



	· The application, dated 12 September 2019, was made under paragraph 4 of Schedule 2 to the Commons Act 2006 (“the 2006 Act”). 

· The application was made by Ms F. Kerner on behalf of the Open Spaces Society (“OSS”).

· The application is to register waste land of a manor as common land.

Decision 

1. The application is refused.    

Preliminary Matters

2. The application relates to a triangular area of land bounded on two of its sides by the Leighton Buzzard Road and Nettleden Road.  It is shown on the revised plan produced by the Registration Authority, which is attached to this Decision.  This plan replaces an earlier version that incorrectly showed a slightly greater area of land.  Should the application be approved, the precise boundary of the common land on site would be a matter for the Registration Authority to determine by reference to the land that was originally the subject of provisional registration.
3. This application has been referred to the Planning Inspectorate for determination in accordance with Regulation 26(2) of the Commons Registration (England) Regulations 2014.  In terms of the main point of contention, addressed below, this is a matter to be determined from the evidence and submissions of the parties.  It has no bearing on whether the application was duly made.  
Main Issues
4. The main issues are whether the land is waste land of a manor and whether:
a) the land was provisionally registered as common land under Section 4 of the Commons Registration Act 1965 (“the 1965 Act”);
b) an objection was made in relation to the provisional registration; and

c) the provisional registration was cancelled in the circumstances specified in sub-paragraph (3), (4) or (5) within paragraph 4 of Schedule 2 to the 2006 Act. 
5. In this case reliance is placed on sub-paragraph 5, namely that the person on whose application the provisional registration was made requested or agreed to its cancellation (whether before or after its referral to a Commons Commissioner). 
Reasons
6. Hemel Hempstead Rural District Council (“the RDC”) made an application to register the land as common land, and this was received by the Registration Authority on 28 June 1968.  On the same day the Registration Authority received an application from the National Trust for four pieces of land to be registered as village greens, including the land in the RDC’s application. The land was provisionally registered as CL201 and VG42 respectively on 28 June 1968.  VG42 also included other land provisionally registered as CL202.  This land was later the subject of a decision by a Commons Commissioner, and it does not form part of the current application.    
7. On 1 August 1968, the clerk to the RDC wrote to the Registration Authority stating that they had been approached by the National Trust regarding CL201 as it formed part of registration unit VG42.  The clerk outlined that the RDC were content for CL201 to be cancelled.  It is evident that the provisional registration of CL201 was subsequently cancelled by the Registration Authority.  

8. It is generally accepted that the requirements of 4(a) and 4(c) above are satisfied.  What is disputed is whether an objection was made in relation to the provisional registration in order to satisfy the test outlined in 4(b).  The Registration Authority sought independent advice from Counsel on this matter and his view was that it is more likely that this test is not satisfied, and this position is supported by one of the objectors (Mr Calderwood).  The OSS have submitted their reasons why they take a contrary view on this issue.  In essence, they submit that the two applications created a conflict, which in turn was treated as an objection in respect of each application. 

9. The 1965 Act provided for the registration of land as common land or a town or village green.  Section 5 of the Act deals to some extent with the making of objections, and it is apparent that certain matters would be addressed by way of regulations set out in secondary legislation (see below).  Of particular relevance is Section 19(1)(h) of the Act which specified that the Minister may make regulations for treating any registration conflicting with another registration as an objection to the other registration. 

10. The Commons Registration (General) Regulations 1966 No.1471 (‘the 1966 Regulations’), which came into operation on 2 January 1967, made various regulations following on from the provisions contained in the 1965 Act.  Regulation 12 covered situations where there were conflicting registrations in the registers generally and Regulation 14 addressed specifically the double registration of the same land in the registers of common land and town or village greens.  However, neither Regulation 12 nor Regulation 14 state that conflicting registrations should be treated as an objection to each other.  
11. There were obligations on the Registration Authority under Regulation 12 to note the conflicting registration (12(2)) and notify the parties concerned (12(3)). Regulation 12(3) states “The registration authority shall, where the new registration was made on the application of any person, give that person notice of the conflict by means of Form 11, 12 or 13, as appropriate, and shall give the person (if any) on whose application the old registration was made, and any person whose application is noted (whether under section 4(4) of the Act or under regulation 9(5) above) notice thereof in Form 14”.

12. Schedule 1 to these regulations contained various standard forms to be used in relation to the registration process.  When applicable, Form 11 was to be used in connection with Regulation 12(3) above.  The third option within this form states in relation to conflicting registrations that each application has to be treated as an objection to the other.  This is also stated to be the case in Form 14 (notice of conflicting registrations).  Form 11 outlines that an applicant could request that the registration is cancelled or modified.  It is apparent that in this case the RDC withdrew their application in light of the application from the National Trust to register the land as a town or village green.   

13. Part II of Schedule 2 to these regulations covers standard entries in the registers.  The second relates to conflicting registrations and notes that each registration should be treated as an objection to the other in relation to the extent of the conflict.  

14. The Commons Registration (Objections and Maps) Regulations 1968 No. 989 (‘the 1968 Regulations’), which came into operation on 1 July 1968, governed the making of objections to the provisional registration of land.  An objector is defined in Regulation 2(2) as the person making the objection.  There is no mention in these regulations to conflicting registrations being treated as objections.  
15. Regulation 4 outlined that there were to be two objection periods.  For registrations made before 1 July 1968, which happened in this case, the first objection period (between 1 October 1968 and 30 September 1970) was applicable.  Regulation 4(3) states that an objection would not be entertained unless it fell within this period.   

16. Regulation 5 concerned the manner of making objections. One of the requirements of this regulation was that every objection to a registration must use Form 26.  Regulation 6 set out how objections were to be dealt with and this included recording the objection in the register and notifying the objector by way of Form 27.  Regulation 7 made provision for giving notice of the objections. 

17. The Commons Commissioners Regulations 1971 No. 1727 (‘the 1971 Regulations’), which came into operation on 17 November 1971, related to the determination of objections by the Commons Commissioners.  Regulation 7(1) made provision for conflicting applications to be treated as an objection to each other.  However, the application involving CL201 was withdrawn well before the coming into force of these regulations.  Regulation 7(2) also drew a distinction between objections to the provisional registration of land and those cases where conflicting registrations were to be treated as an objection. 

Conclusions 

18. The 1965 Act left the potential to treat conflicting registrations as objections as something that could be dealt with by way of regulations.  However, no specific Regulation within the 1966 or 1968 Regulations made provision for this to be the case.  The latter were specifically concerned with the submission of objections.  This included setting the relevant timeframe for the making of objections and there is no evidence of any objection being submitted during the statutory objection period.  It was not until the 1971 Regulations that specific provision was made for conflicting applications to be treated as objections, which was after the application for CL201 had been withdrawn. 

19. The relevant forms and note in the Schedules to the 1966 Regulations informed parties that the conflicting applications would be treated as an objection, and these were prescribed to be used by Regulation 12.  It is also apparent that the relevant documents were served in this case.  These forms may have served to encourage parties to resolve the conflicting applications at an early stage.  This is certainly what happened in relation to the withdrawal of the application for CL201.  Nonetheless, the standard forms and note for the register state that conflicting applications would be treated as objections.   

20. The relevant test in the 2006 Act is whether an objection was made in relation to the provisional registration of the land.  This is distinct from treating conflicting applications as objections.  Objection is not defined in the Act, but the Oxford English Dictionary defines it as meaning an ‘expression or feeling of opposition or disapproval’.  It cannot be said in light of the ordinary meaning of objection that either the National Trust or the RDC submitted an objection to the provisional registration of the land as CL201 or VG42.  Both applied to have the land registered and once the RDC were alerted of the conflicting registrations, they withdrew their application.  If the parties had disagreed over the status of the land, then ultimately by virtue of the 1971 Regulations it would have been a matter to be resolved by a Commons Commissioner. 
21. For these reasons I find on balance that no objection was made to the provisional registration of CL201 in order to satisfy the relevant test within paragraph 4 of Schedule 2 of the 2006 Act.  Accordingly, the current application fails and there is no need for me to consider whether the land is waste land of a manor.   
Overall Conclusion 

22. Having regard to these and all other matters raised at the hearing and in the written representations I conclude that the application fails to fulfil the necessary criteria for registration and consequently I refuse the application. 
Mark Yates 

Inspector
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