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	Application Decision

Site visit held on 23 August 2022
by Sue M Arnott FIPROW
An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

Decision date:  21 October 2022


Application Ref: COM/3281610
Stafford Common, Staffordshire
Register Unit No.: CL 1
Registration Authority: Staffordshire County Council

	· The application, dated 10 January 2022, is made under Section 38 of the Commons Act 2006 for consent to carry out restricted works on common land to the north of Beaconside (A513) at Stafford.

	· The application is made by Mr R Ellam on behalf of Vistry Homes Ltd (Mercia).

· Consent is sought for excavation and re-profiling of the ground around an existing cattle underpass, for permanent stockproof fencing and for two metal field gates on land to the north of the A513 and west of Marston Lane, Stafford.

	Summary of Decision:  

The application is granted (in part).


	
	
	
	
	


Preliminary matters
1. I visited the application land on 23 August 2022. For this, I was accompanied by Mr R Ellam and Mr M Box representing the applicant, Vistry Homes Ltd (Mercia); Ms R Farrington and Mr G Watkins of the highway authority, Staffordshire County Council (SCC); Mr M Lockley and Mr V Lockley (Trustees of the Stafford Common) together with Mr J Hinson (land agent representing the Trustees), and Mr C Jefferies of Barratt Homes Ltd. No other parties chose to attend.

2. For the purposes of identification, the location of the proposed works is shown outlined in red on the plan attached as Appendix A (reference D0196G-SK-09).  
3. An application was initially made on 17 November 2021. However, a substitute application was submitted on 10 January 2022. For the avoidance of doubt, it is the latter which is the subject of this decision. 
Main Issues

4. In general terms Section 38 of the Commons Act 2006 (the 2006 Act) prohibits the carrying out of certain restricted works on common land without the appropriate consent.  Restricted works include buildings and other physical features which prevent or impede access to or over land.

5. In determining this application made under Section 38 I must have regard to Defra’s Common Land Consents Policy, published in November 2015 for the guidance of both the Planning Inspectorate and for applicants.  This makes clear that, amongst other things, this process should aim to achieve the following outcomes:

· That works take place on common land only when they maintain or improve the condition of the common or, exceptionally, where they confer some wider public benefit and are either temporary in duration or have no lasting impact, and
· That any use of the common or green is consistent with its status as common land or village green.

6. In addition Section 39 of the 2006 Act requires that I have regard to the following:
(a) the interests of persons having rights in relation to, or occupying, the land (and in particular persons exercising rights of common over it);

(b) the interests of the neighbourhood;

(c) the public interest; and

(d) any other matter considered to be relevant.

7. Section 16(8) of the 2006 Act provides that the public interest includes the public interest in: nature conservation; the conservation of the landscape; the protection of public rights of access to any area of land; and the protection of archaeological remains and features of historic interest.

The application

8. This application is made on behalf of Vistry Homes Ltd (Mercia).  In effect it proposes the re-alignment and re-profiling of a cattle underpass beneath the A513 dual carriageway. This is requested primarily in order to accommodate works to widen the highway, these being improvements which are required in connection with residential development nearby for which outline planning permission was granted on 10 October 2018 (Reference 16/24595/OUT). 
9. During the course of my site inspection, background information came to light that had not been apparent from the application. It was explained to me that, although the commons register shows CL1 as one unit, now bisected by the A513, in fact the section through which the road now runs was exchanged for the field immediately to the west of CL1 north of the road. This was to enable the ‘new’ highway to be constructed, and a cattle underpass was constructed below the road to allow the two separated parcels of CL1 to continue to be grazed together.

10. On that basis, the proposed widening of the A513 would not extend beyond the boundary of the transferred land. Consequently, the proposed extension to the existing cattle underpass would lie within that boundary but the graded slope required to address differences in land levels and to enable the cattle to move to and from CL1 would extend onto the (unaltered) common.

11. At my invitation, Mr Ellam kindly provided a copy of the documents held by the trustees of the common which explain the exchange of land which took place on 28 February 1972. These were circulated to all parties for comment.

12. Whilst this clearly shows that ownership of the land was exchanged, it appears no steps were taken in relation to its status as common land.  Although this is not a matter before me here, Mr Ellam explained that Vistry Homes has applied to the commons registration authority to seek to rectify the situation (presumably through the deregistration and exchange procedures provided in the Commons Act 2006).

13. For clarity, and as illustrated on the submitted plan D0196G-SK-09 R1, I understand that the works intended will include re-profiling the land to produce a gradual slope suitable for cattle from the end of the extended underpass up to field level, enclosed on both sides using similar stock-proof fencing to that in place at present (100m in total); the embankments would be planted with appropriate native species such as hawthorn with stock-proof fencing protecting the saplings to the east and west of the embankments. In addition, field gates would be positioned at the top and bottom of the ramp. Whilst the upper gate would be left open, the lower gate would be kept locked, except when controlled cattle movements require otherwise. There will also be a need for temporary fencing around the site to ensure public safety whilst the earthworks take place.   

Consultation

14. A public notice was published in the local paper, the Express and Star, on 13 January 2022 and on the site giving brief details of the proposal. The application was available for public inspection at the Stafford North End Community Centre for the statutory 28-day period and copies were available on written request. Consultation letters were sent to interested parties as required, including the owners of the land (the trustees) and active commoners, the commons registration authority (Staffordshire County Council), the Staffordshire County Council Archaeologist, Natural England and the Open Spaces Society.
Representations and objections
15. Four responses were submitted to the notice of the application. The County Archaeologist for Staffordshire County Council, Natural England and the Open Spaces Society all submitted comments which I have taken into account in determining this application. 

16. One submission was received from an individual concerned about the terminology used in the published notice. However, I am satisfied that the wording of the notice was in accordance with established guidance.  

The application site

17. Provisional registration of Stafford Common (CL1) on 6 April 1967 was confirmed as final on 1 October 1970 although part of the common (unconnected with the site now at issue) was deregistered in 1986. To put this application into context, the total area of land registered is 62.53 hectares, consisting predominantly of open pasture. However, the registered common includes the land over which the A513 dual carriageway was constructed in the 1970s and which cannot be used as part of the common at present.  

18. The works now proposed include remodelling ground levels over an approximate area of 820 m² located on the north side of the dual carriageway. This would extend the present concrete underpass in a northerly direction, rather than the present track which turns north westwards. The land concerned is currently laid to grass and forms part of the common that is regularly grazed by cattle.   
19. In addition to re-profiling the ground, the application seeks consent for stock-proof fencing at either side of the proposed embankments using materials similar to those which enclose the present slope; this uses wooden posts and low-level metal barriers to direct cattle along the track rather than allowing beasts to climb the grassy slopes at either side.
20. At present a locked field gate prevents access to the underpass for the public from the north side. Since that barrier is located on land which is still recorded as part of Stafford Common, albeit ownership now lies with the highway authority and the A513 was constructed over the common, there is clearly an issue to be resolved that lies beyond the scope of this application. 
Reasons
The interests of those occupying, or having rights in relation to, the common

21. The application acknowledges ownership of the common as vested in four trustees, two of which currently exercise rights to graze cattle on the common, moving animals between the pastures north and south of the A513 on a regular basis. 
22. It is to provide for the continuation of this practice that the application has been made. The proposed new slope on the north side of the underpass would better provide for managed cattle movements between the two areas (whether or not the highway is widened and irrespective of any deregistration of those parts of the common now vested in the highway authority). Being straight as opposed to the present curved slope will enable cattle to be seen during the moving process and therefore to keep both animals and the public safer. 
23. No objection has been made by any party with an interest in the land.

24. Despite a marginal loss of grazing land, I consider the proposed works to be of benefit to those people with an interest in grazing the common and there are no additional interests to be considered under this heading. 
The interests of the neighbourhood

25. There is no definition of the term ‘neighbourhood’ within the 2006 Act.  In this context, I consider it reasonable to take into account here the interests of local people who currently use the common for recreation and those residents of the planned development who may do so in future.
26. At present it appears that parts of the common are regularly used by people walking for fresh air and exercise, especially local dog-walkers. However, as I have already noted, there is no direct access for the public available between the parts of the common to the north and south of the A513. (The underpass was apparently provided for agricultural purposes only.)

27. Although Stafford Common is subject to a public right of access on foot and on horseback under Section 193 of the Law of Property Act 1925, there were no observable signs of horse riding on the land.
28. There have been no representations from local people in relation to this proposal. 

29. From the information before me, there is no evidence to suggest the interests of the neighbourhood would be affected in any way other than as would affect the general public interest as addressed below. 
The public interest
30. The County Archaeologist advises that there are no archaeological remains or features of historic interest of any significance likely to be affected by the works proposed here.  Neither is the site subject to any national statutory designations for which additional consents are required. Natural England notes a lack of any potential benefits for nature conservation from the scheme and comments on the loss of a number of small trees and scrub that could lead to a loss of biodiversity. In response, the applicant has indicated an intention to plant native tree species on the embankments at either side of the proposed new ramp. On balance, and considering the existing trees likely to be affected, I regard that as having the potential to increase biodiversity in the long term rather than reduce it.
31. Notwithstanding its view on possible habitat loss, NE considers that the works for which consent is sought would not have any significant effect on the local landscape. I agree with that view, particularly since the final profile of the ramp would see most of the works effectively sitting below ground level. 
32. However, as regards the conservation of the wider landscape, NE expresses concern over the potential impact of felling mature trees in this vicinity. This would not be necessary to facilitate the extension of the underpass and its associated new ramp but would be required to accommodate the intended highway alterations around the Marston Road junction.  However this is a separate matter that is not material to my decision on this application. The Open Spaces Society goes further to suggest that the entire road widening scheme may be unlawful given the status of the land as common but I make no comment on that submission.
33. Turning to the matter of public access and the need to ensure protection of the public’s rights, two questions arise: the first concerns the vexed issue of access to all the land that still forms part of the common but which is now regarded as part of the A513 highway, including the underpass. The second is more specific: how do the proposed works affect public access?  
34. As I have already indicated, the resolution of the first issue is beyond the scope of this decision. Nevertheless, I have considered carefully whether or not this problem should prevent the granting of any consent to realign the ramp between the underpass and the common. My conclusion is that the works would still have a purpose whether or not the highway land remains common or the planned widening takes place. Consequently, I do not regard the works as necessarily dependent on the outcome of the first issue.

35. In terms of land available to the public for recreation, total area affected by the proposal (820m²) represents less than 1% of the common. In fact, the area which would be unavailable to the public would be even less as only the embankments would be fenced to prevent stock encroaching on the proposed planting. The position of the proposed ramp would not interrupt any defined walkways within the common and although there would be a marginal reduction in available land for access, this would be offset by the potential to increase biodiversity through the proposed planting.

36. The application seeks consent for two gates, both 4m long and 1.15m high metal field gates: one at the top of the ramp that would be closed only to control cattle whilst being moved from one side of the A513 to the other; the other gate would be positioned at the bottom of the slope with the intention that this would be kept locked to prevent public access through the underpass.

37. The OSS argues that not only should this gate be kept unlocked, but that a wicket gate should also be provided to facilitate pedestrian and equestrian access over what is still registered common land. It further argues that, as development expands to the north of Beaconside, both parts of the common (north and south of the A513) should offer a sustainable means of access for the public to reach the town centre.
38. This particular gate would lie within the ‘highway land’ that is still registered as common. If an application were to be successful to de-register this area and exchange it (as common) for the land that swapped ownership in 1972, then any provisions for facilitating public access between north and south of the dual carriageway should be addressed at that stage. If de-registration is not agreed, then the question of enforcing public access would need to be considered. However, the outcome of that process is not known.  

39. As regards the present proposal it is important that any works now authorised should not prejudice the position for the future insofar as resolving the wider issue is concerned. There is clearly no benefit to the public in terms of access arising from the proposed new ramp but the loss would be minimal and, in my view, counter-balanced by increased safety around cattle (when moved) and additional planting on the proposed embankments increasing biodiversity.  

40. Whilst I find no difficulty with the gates that have been requested for stock management purposes, it seems to me that any consent should not authorise the locking of either gate. The more northerly gate would only be closed when stock are being moved and there is no intention to lock it, either permanently or temporarily. The southerly gate nearest the underpass also lies on common land at present and, whilst I understand the practicalities of the situation, any consent to lock it would not be appropriate whilst the land remains registered with that status.    

41. I am therefore satisfied that on balance the public interest would not be adversely affected such that consent should be withheld, except in relation to the locking of the proposed gate north of the underpass. 

Conclusions

42. As I noted in paragraph 6 above, there are a number of matters I must consider in determining this application. Having now done so, I have concluded that, in addition to accommodating the proposed widening of the carriageway, the works proposed by this application seek to improve the day to day practicalities for graziers moving cattle between areas of the common on the north and south sides of the A513. The specific interests of the neighbourhood are not prejudiced by the proposal in any way and in terms of the public interest, the minor reduction in accessible common land would be offset by the potential gains in public safety when cattle are being moved and in biodiversity. These are not substantial benefits and losses, but neither are they trivial.
43. Defra guidance makes clear that works may take place on common land only when they maintain or improve the condition of the common or, exceptionally, where they confer some wider public benefit and are either temporary in duration or have no lasting impact, and that any use of the common is consistent with its status as common land.

44. Both NE and the OSS have questioned how the works proposed here will maintain or improve the common. With clarification of the application details, it is clear to me that straightening the ramp would allow greater visibility whilst the cattle are being moved. This will be of benefit to those people holding the grazing rights and to members of the public who may be in the vicinity whilst this is happening. I also regard the additional planting of native species on the new embankment as a net gain in terms of nature conservation interest. Further, I am satisfied that the works would not result in any use that would be inconsistent with the status of the land as a common (with the exception of locking the southernmost gate). 
45. Overall, I conclude that consent for the proposed works should be granted with this one exclusion together with consent for any minor temporary fencing arrangements around the earthworks for safety purposes whilst these are carried out
Formal Decision

46. Consent is granted under Section 38 of the Commons Act 2006 for the works sought by the application (COM/3281610) dated 10 January 2022 and plan reference D0196G-SK-09 submitted with it (together with later clarification by the applicant), but with the exclusion of consent for the locking of gates there shown.
Sue Arnott
INSPECTOR
 
APPENDIX A
NOT TO ORIGINAL SCALE
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