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A.  COUNTERFACTUAL  

1. Introduction  

1.1 We submit that the preliminary view set out in the Provisional Findings (Provisional 
Findings or PFs) that, regardless of ownership, the appropriate counterfactual is the pre-
Merger conditions of competition where SSS Public Safety Limited (SSS) maintains 
competitive strength in the relevant markets, exerting a constraint on NEC Software 
Solutions UK Limited (NECSWS), is not supported by the available evidence.   

1.2 In particular: 

1.2.1 the evidence overwhelmingly and consistently establishes that Capita plc 
(Capita) [] – Capita’s direct evidence provided to the CMA confirms that: 
[]”1; 

1.2.2 given this evidence, it is not plausible or “credible” for the Provisional Findings 
to conclude that Capita would have so fundamentally changed its investment 
strategy and invested sufficiently to maintain SSS as an effective competitor, 
where this appears to be based on the CMA’s interpretation of [] one internal 
Capita document, in circumstances Capita [];  

1.2.3 there is no evidence that an alternative purchaser “would have” purchased SSS 
absent the Merger, nor that, even if such an alternative purchaser “would have” 
existed it “would have” invested sufficiently to maintain SSS as an effective 
competitor – rather the Provisional Findings make a number of leaps of faith 
based only on evidence that “alternative interest in purchasing SSS existed”2; 
and 

1.2.4 the Provisional Findings do not identify “the most likely conditions of competition 
as its counterfactual against which to assess the merger”3, and neither 
counterfactual proposed by the Provisional Findings meets the requisite standard 
that it “would have happened”4, nor that it would have been a “credible” 
alternative option5. 

1.3 Rather, the evidence supports a finding that the most likely counterfactual is one where 
SSS would have continued to suffer from underinvestment and been a significantly weaker 
competitor.  

1.4 The reasons for this are set out below. 

 
1  PFs paragraph 4.28, which refers to Capita response to the Counterfactual WP, 4 August 2022, paragraph 5.5. 
2  PFs paragraph 4.46. 
3  Merger Assessment Guidelines (MAG) CMA 129, paragraph 3.13. 
4  As required, and set out in the MAG, paragraph 3.4. 
5  See PFs paragraph 4.21 – “we consider the credibility of the alternative options available in order to inform which is 

the most likely counterfactual scenario”. 
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2. The Provisional Findings do not identify the most likely counterfactual  

2.1 During Phase 1, the CMA has a duty to assess whether a merger creates a "realistic 
prospect" of an SLC.  In order to make this assessment, the CMA will compare the merger 
to "the most competitive counterfactual", provided that such counterfactual is realistic.6   

2.2 At Phase 2, to help make the overall SLC assessment: “the CMA will select the most likely 
conditions of competition as its counterfactual against which to assess the merger”7.   
As a result of the difference in the tests at Phase 1 and Phase 2 (where a balance of 
probabilities is applied to select the most likely scenario), a different counterfactual may be 
(and should be) adopted in Phase 2 than in Phase 1, where supported by the evidence.  

2.3 At Phase 2, when identifying the most likely counterfactual, the CMA must incorporate into 
its assessment of the counterfactual only “events that would have happened in the 
absence of the merger”8.  The Provisional Findings must therefore disregard views based 
only on assumption and speculation. 

2.4 Furthermore, the Provisional Findings provide that “our analysis of the counterfactual does 
not require us to specify the exact route Capita and SSS would have taken absent the 
merger.  Rather, we consider the credibility of alternative options available in order to 
inform which is the most likely counterfactual scenario”9.   

2.5 This means that any view on a possible counterfactual expressed in the Provisional Findings 
must be both “credible” and supported sufficiently by evidence to show that the events 
concerned “would have happened”.  

2.6 The proposed counterfactuals in the Provisional Findings do not meet either standard: the 
Provisional Findings conclude that it is “likely that, under the ownership of either Capita or 
another owner, SSS would have remained a going concern that continued to compete and 
have its products invested in”10 yet the evidence in the Provisional Findings clearly 
recognises that: 

2.6.1 material levels of investment were needed – “approximately []”11; 

2.6.2 Capita’s strategy, []; 

2.6.3 “When Capita restructured its business…. [] []”12;  

2.6.4 “[]”13; and 

2.6.5 two additional potential purchasers “may have been interested”14 and that this 
is evidence “that alternative interest in purchasing SSS existed”15, but do not 
produce any evidence and therefore certainty that an alternative purchaser 
“would have” acquired SSS, and no assessment of whether any such purchaser 
(even assuming one existed) “would have” invested in SSS sufficiently to the 
material sums required.  

 
6  MAG paragraph 3.12. 
7  MAG paragraph 3.13. 
8  MAG paragraph 3.4. 
9  PFs paragraph 4.21. 
10  PFs paragraph 4.48. 
11  PFs paragraph 4.32. 
12  PFs paragraph 4.31. 
13  PFs paragraph 4.31. 
14  PFs paragraph 4.45. 
15  PFs paragraph 4.46. 
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2.7 Based on the consistent and clear evidence, the only credible counterfactual is that absent 
the Merger, SSS would have been a []: 

2.7.1 under Capita ownership SSS would have continued to have been underinvested; 
and  

2.7.2 there is no evidence of an alternative purchaser and even if one had existed, 
there is no evidence that it would have invested to the [].  

2.8 The Provisional Findings have not therefore identified the most likely counterfactual against 
which to assess the Merger.  

3. The Provisional Findings’ reliance on two alternative counterfactuals is not 
justified 

3.1 As a further point, SSS notes that the CMA’s guidance confirms that it must identify the 
most likely conditions of competition, unless two counterfactual scenarios lead to “broadly 
the same conditions of competition” (in which case the CMA need not choose between 
them)16.  The Provisional Findings conclude that this principle applies in this case but no 
explanation or any evidence is provided to explain why. 

3.2 In a market where customers highly value security, stability, market presence and track 
record, and where SSS’ competitive position is vulnerable to the amount, nature and timing 
of investment made, there is no apparent justification for applying this principle in the 
absence of any appropriate assessment or evidence. For example, no consideration has 
been given to factors such as the following: 

3.2.1 whether any investment, had it been made available by either Capita or an 
alternative purchaser, would have been made available within the same or a 
similar time frame and how the timing may have impacted SSS’ competitive 
position; 

3.2.2 whether Capita or a new owner would have had the staff with skills to use the 
investment to develop on SSS’ ICCS and Duties products, and how quickly they 
could do so; 

3.2.3 whether any investment by either Capita or a new owner would have been 
targeted at ICCS, Duties or other products;  

3.2.4 in the case of a new owner, the impact of the identity of a new purchaser on 
SSS’ customers and its customer relationships given the importance customers 
place on track record and stability (as seen in the evidence provided to the CMA 
by the [])17 including the risk that certain customers may choose to go out to 
tender in the face of a new owner for SSS; or 

3.2.5 in the case of SSS remaining with Capita, the potential impact on SSS of 
remaining part of the Capita Group given its serious financial difficulties. 

3.3 In failing to give proper consideration to the above, the Provisional Findings have not 
properly assessed whether the two proposed counterfactuals would in fact lead to broadly 
the same conditions of competition. A difference in approach to any one or more of the 
factors above could materially have changed SSS’ competitive position.  The Provisional 
Findings should not therefore, in the absence of such consideration,  apply a principle, which 
cannot, on the facts of the case, merely be assumed to apply. This approach is not therefore 
justified and the Provisional Findings should identify the most likely conditions of 
competition against which to assess the Merger. 

 
16  MAG paragraph 3.9. 
17  PFs, footnote 118. 
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4. No evidence that SSS would have maintained its competitive position under Capita 
ownership  

4.1 The evidence in the Provisional Findings points to the conclusion that had SSS continued 
under Capita ownership, it would not have received the levels of funding needed to maintain 
it as an effective competitor.   

(a) Capita had [] 

4.2 The evidence shows that pre-Merger Capita had []: 

4.2.1 In 2018 SSS had put in place plans to invest in its products as part of its “Public 
Safety Platform” programme – this was costed at [] (which only covered some 
of SSS’ portfolio of products) and was considered the key contribution to 
maintaining SSS’ competitive position; 

4.2.2 in the face of its deteriorating financial position, Capita implemented a 
programme of restructuring with a plan to reduce debt through disposal of the 
Portfolio division and had “[]” with a target to raise £700 million; 

4.2.3 When Capita restructured its business “[]”; and  

4.2.4 “[]”. 

4.3 []. 

(b) [] 

4.4 Capita [] in the absence of the Merger. [], and:   

“[])”18. 

4.5 This is a [] that SSS would have fundamentally revised its strategy [] instead had “an 
optimal investment strategy” (see further comments below).   

(c) Capita had no rationale for investment 

4.6 Even leaving aside Capita’s [], objectively there would have been no rationale for further 
investment by Capita.  In particular:  

4.6.1 investment plans made by SSS in 2018 are outdated and fail to reflect Capita’s 
financial deterioration or changes to market factors including the economic crisis 
and an increase in interest rates such that they cannot be relied on as evidence 
of a rationale for investment that would still stand; 

4.6.2 by 2019, Capita had identified SSS “as a []”19; 

4.6.3 further, Capita had “[]” “with a target to raise £700 million in order to meet 
significant additional cash commitments in 2021 relating to deferred VAT, 
restructuring and pension deficit payments, and debt maturities”20;  

4.6.4 Capita []”21; 

 
18  PFs paragraph 4.28, which refers to Capita response to the Counterfactual WP, 4 August 2022, paragraph 5.5. 
19  PFs paragraph 4.28. 
20  PFs paragraph 4.25, which refers to Capita response to the CMA’s RFI 2, 13 June 2022, question 37. 
21  PFs paragraph 4.3.1. 
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4.6.5 the level of investment required for SSS to [] for its ICCS and Duties product 
[], as evidenced by the costs under the “Public Safety Platform” of [] which 
only covered some of SSS’ portfolio of products; and  

4.6.6 the costs of investment more widely to explore candidate growth opportunities 
were substantially greater, []. 

4.7 The combination of factors set out above contradict a finding that “there appears to have 
been a rationale for further investment in SSS”22. Rather, the evidence points clearly to the 
conclusion that Capita had no such plans, it would not have been rational for Capita to 
invest further to the levels needed and that it would have had neither the ability nor the 
incentive to do so.  

(d) A finding that there would “not” have been “no investment” is not the same 
as sufficient investment to maintain SSS as an effective competitor 

4.8 The Provisional Findings state: 

“It is our provisional view that neither of these options would have entailed SSS receiving 
no further investment or ceasing to actively compete for contracts”23.  

4.9 In making this finding, the Provisional Findings appear to leap from concluding that SSS 
would not have received no investment to a view that SSS would have received the very 
significant investment required to maintain its competitive position. No evidence is provided 
to bridge this gap. 

4.10 This is particularly stark in light of the fact that the evidence recognises that: (i) the level 
of investment required was very significant, approximately [], and (ii) overwhelmingly 
supports a conclusion that Capita [].   

4.11 A finding of there being some investment is therefore not the same as sufficient investment, 
and it is evidence only of the latter that would provide a basis on which to conclude that 
SSS would have continued as an effective competitor.  No such evidence has been 
produced.  

(e) A single Capita internal document is neither credible nor sufficient evidence 
that Capita would have so fundamentally changed its strategy [] 

4.12 Against the weight of the evidence referred to above, the Provisional Findings choose to 
rely wholly on the interpretation of one internal Capita document, concluding on this basis 
alone, that Capita would have fundamentally revised its strategy [] in spite of Capita’s 
own evidence to the CMA to the contrary.  

4.13 With regard to the single Capita document we note the Provisional Findings: 

4.13.1 understand the reference to ‘[]’ to mean [] and that the []24; and 

4.13.2 consider [] to mean that the existing strategy of [] would be “revised” and 
mean that “instead an optimal investment strategy would be developed for it”25.   

4.14 The subjective interpretation given to the document in the Provisional Findings is not 
consistent with the evidence, in particular: 

 
22  PFs paragraph 4.48. 
23  PFs paragraph 4.46. 
24  PFs paragraph 4.34. 
25  PFs paragraph 4.35. 
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4.14.1 the evidence clearly points against an inference [] – there is no other evidence 
to support such an inference and all the evidence clearly points to the contrary; 

4.14.2 one document is insufficient to rebut the [] and does not provide a credible 
basis on which to assume that Capita would have so fundamentally changed its 
otherwise [];  

4.14.3 even if it were credible that the SSS business [] that Capita would have 
invested in the business.   

4.15 SSS also understands that [] anticipated by the Provisional Findings to have been 
afforded to SSS in the counterfactual.  

4.16 In this context, the evidence clearly shows that in the absence of the Merger the most likely 
counterfactual is that Capita would have continued with its strategy of underinvestment 
and that SSS would have become a []. The reliance on the interpretation of one document 
does not meet the CMA’s evidential threshold of establishing the “most likely conditions of 
competition” that “would have” happened. Reliance on a single document does not amount 
to consideration of a credible alternative option. 

4.17 Even if the Provisional Findings are right to interpret Capita’s one document to mean that 
absent the sale, Capita would have invested in SSS, they fail to consider, as set out above,  
whether Capita would have had the ability or incentive to invest the requisite amounts to 
maintain SSS as an effective competitor, particularly in the context of its ongoing financial 
difficulties. 

4.18 The statement in the Provisional Findings that this one document be relied on “in the 
absence of evidence to the contrary”26 is flawed - there is strong and compelling evidence 
to the contrary, all of which points to a view that there would not have been a rationale for 
further investment, []. 

5. There is no evidence that SSS would have been acquired by an alternative 
purchaser or that the alternative purchaser would have invested sufficiently in 
SSS 

(a) Lack of evidence that [] “would have” acquired SSS 

5.1 It is clear from the evidence in the Provisional Findings  that Capita ran an extensive sales 
process, proactively contacting parties [].  Indeed, Capita [].  Further, as noted in the 
Provisional Findings, Capita made public statements surrounding the sale of SSS (indeed 
[] became aware of the sale through Capita’s March 2021 announcement of its FY2020 
results).   

5.2 It is significant that, despite this broad search, only one other indicative bid was submitted.  
Submission of an indicative bid is not evidence that [] would have gone through with the 
sale following further due diligence. It is noted that [].   

5.3 Further, as the CMA is aware, most of SSS’s customer contracts [], which either required 
[].  In practice, this placed tight restrictions on who was considered a suitable potential 
purchaser27. Indeed, the evidence in the Provisional Findings from the [] is that 
“customers would want a purchasing entity to be acceptable from a UK security perspective, 
and to have experience in the emergency services or software technology industries”28.  It 
is not at all clear that [] would have been able to garner the requisite consents from 
customers. There is no evidence to support this. 

 
26  PFs paragraph 4.36. 
27  Indeed, the fundamental importance customers place on this was [], which required [] before the Transaction 

could be closed. 
28  PFs footnote 117.  
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5.4 The evidence in the Provisional Findings does not therefore meet the evidential test that 
absent the Merger, [] would have been a potential alternative owner or (as discussed 
below) that it would have invested sufficiently to maintain SSS as an effective competitor. 

(b) Lack of evidence of an acquisition by alternative purchasers or a plan by an 
alternative purchaser to invest to the significant levels required 

5.5 The Provisional Findings also note that the CMA identified two additional potential 
purchasers who told the CMA they had not been aware of the opportunity to purchase SSS, 
but “may have been interested in that opportunity if it had arisen”29.   

5.6 From this, the Provisional Findings conclude that the evidence “indicates that alternative 
interest in purchasing SSS existed”.   

5.7 Evidence of “alternative interest” is not evidence of other purchasers who “would have” 
engaged in a sales process, undertaken due diligence and a financial assessment of the 
benefits of an acquisition and have acquired SSS.  Nor is it evidence of whether either party 
would have been interested in acquiring all or only part of the SSS business. 

5.8 Further, we note that an acquisition by either party (and in particular, [] is likely to have 
raised [] of their own account.  As noted by the CMA’s MAG “the CMA (at Phase 1 or 
Phase 2) will not have as its counterfactual a sale of the target firm to a purchaser that is 
likely to result in a referral for an in-depth investigation, given the uncertainty over whether 
such an acquisition would, ultimately, be cleared or subject to remedial action”30. 

5.9 Finally, we note the reference to the Capita internal document in the Provisional Findings 
which notes []31.  To the extent the Provisional Findings place evidential weight on this 
one document, it should take into consideration the clear statement that confirms that by 
Capita’s own assessment, []. 

5.10 The evidence also shows that to the extent there were other bidders in the process, they 
all fell away. 

5.11 We note in respect of the alternative purchaser counterfactual, as for continued ownership 
by Capita, that the Provisional Findings state: 

“It is our provisional view that neither of these options would have entailed SSS receiving 
no further investment or ceasing to actively compete for contracts”32.  

5.12 The Provisional Findings do not contain any assessment of, or evidence for, a finding that 
where an alternative buyer acquires SSS it would have invested the significant amounts 
required to maintain SSS’ competitive position. Expressing an interest, and having a real 
intent to invest materially are a long way apart and the Provisional Findings make another 
leap in this respect.  

5.13 As regards []and [] there is no consideration of whether either party would have made 
the necessary and material investments in SSS’ ICCS and Duties products required to 
maintain its competitive position. 

5.14 The CMA’s findings that SSS would not have received no investment is very different from 
a finding based on evidence that SSS would have received the very significant investment 
required to maintain its competitive position. There is no discussion or analysis in the 
Provisional Findings to bridge this gap. 

 
29  PFs paragraph 4.45. 
30  MAG paragraph 3.11. 
31  PFs paragraph 4.34. 
32  PFs paragraph 4.36. 
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6. CMA fails to provide sufficient clarity on the relevant time horizon for assessment 
of the counterfactual 

6.1 The Provisional Findings provide that the time horizon that the CMA considers when 
describing the counterfactual will be consistent with the time horizon used in the CMA’s 
competitive assessment. The CMA’s assessment of the nature of competition confirms “the 
next few years” as the relevant period over which to conduct its competitive assessment 
on the basis that this period encompasses a timeframe over which identified forthcoming 
opportunities will occur and over which investment in product development can be realised. 
This proposed time frame would therefore apply as the appropriate time horizon in the 
CMA’s counterfactual assessment. 

6.2 The Competition Appeals Tribunal (CAT) in its recent judgement stated that, “It is 
necessary for there to be a clear understanding as to the time frame within which the 
impairment to dynamic competition would manifest itself”33.  

6.3 A reference merely to “a few years” is vague and insufficiently clear to enable the Parties 
to understand the relevant time frame for the CMA’s assessment of dynamic competition. 
This is highly relevant given the dynamic state of competition, the opportunities identified 
as coming out to tender in the next two years, the time frames SSS has indicated it would 
need to develop cloud offerings for its ICCS and Duties products, the impact of this delay 
on its ability to compete and the ongoing development and the gaining of ground by those 
competitors who are already able to offer cloud solutions for both products. 

6.4 The CMA has therefore failed in its analysis of the relevant time frame for both the 
counterfactual and the competitive assessment to meet the clarity threshold as set down 
by the CAT.  

7. The CMA states that it relies on pre-Merger conditions of competition, without 
factoring in the significant evidence of underinvestment which was present even 
before a sale was considered  

7.1 The Provisional Findings note at paragraph 4.18: 

“Prior to the Merger, Capita had identified SSS as a target for divestment, begun a sales 
process, and [].  The CMA considers that competitive conditions during that time period 
do not accurately represent pre-merger conditions of competition.  The CMA considers 
instead that pre-merger conditions of competition are those broad conditions which 
prevailed when Capita was operating SSS as a going concern with sufficient investment for 
the business to continue as a competitive constraint”. 

7.2 This is an artificial approach, which fails to take into account the significant evidence of 
SSS’ [] (including in the pre-Merger period).   

7.3 If the Provisional Findings do not take into account a counterfactual involving SSS 
representing a significantly [] and anticipated dynamic changes must be taken into 
account consistently throughout the competitive assessment in the ICCS and Duties 
sections of the Provisional Findings.  

7.4 However, as noted below, sufficient recognition of SSS’ [], vis-à-vis its competitors and 
in the context of a move to cloud, is missing from the CMA’s analysis throughout the 
Provisional Findings. 

7.5 In particular, the Provisional Findings do not adequately recognise: 

7.5.1 the [], as detailed further in sections B and C; 

7.5.2 the current advantage that [] competitors such as Frequentis, Motorola and 
SAAB, already enjoy, evidenced by the fact they have already []; 

 
33  CAT Case No: 1429/4/12/21 paragraph 104. 
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7.5.3 the fact that these competitors are continuing to develop their products at pace, 
driving customer demand, and therefore have the ability to win upcoming 
tenders at the expense of SSS which only serves to capitalise on the gap; 

7.5.4 that the ever decreasing pool of tenders which the Provisional Findings expect 
to request as on-premise []; and 

7.5.5 that these dynamic changes in the nature of the market mean that SSS will [], 
thus only serving [], who will consolidate their position, building scale and 
track record (which as the Provisional Findings have noted, is of significant 
importance to customers in this industry).   

7.6 Further commentary on the above is included throughout the rest of this response.  

8. Conclusion on the counterfactual 

8.1 For the reasons set out above, it is clear that the evidence strongly undermines the 
conclusion set out in the Provisional Findings that regardless of ownership, the appropriate 
counterfactual is pre-merger conditions of competition where SSS maintains competitive 
strength in the relevant markets, exerting a constraint on NECSWS. 

8.2 Rather, all of the evidence considered in the round would lead to a finding regardless of 
SSS’ ownership that SSS was [], that it would have continued as a going concern but 
that the most likely counterfactual is that SSS would have been a significantly []. 
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B. ICCS  

9. Introduction 

9.1 We disagree with the Provisional Finding that the Merger has resulted, or may be expected 
to result, in an SLC in the supply of ICCS to emergency services and transport customers 
in the UK.  

9.2 In provisionally finding an SLC in relation to the supply of ICCS, the Provisional Findings 
rely on CMA guidance which provides that where “competition mainly takes place among a 
few firms, any two would normally be sufficiently close competitors that the elimination of 
competition between them would raise competition concerns, subject to evidence to the 
contrary”34. This makes clear that this is a presumption and that any such presumption 
would not apply in the face of evidence to the contrary.  

9.3 In this case it is clear as described below that competition does not take place between a 
few firms and in any event the weight of evidence set out in the Provisional Findings means 
that this presumption does not apply. In particular, it cannot be presumed that there is an 
SLC in ICCS when the evidence in the Provisional Findings shows that:  

9.3.1 SSS is already a [] constraint in the supply of ICCS []; 

9.3.2 the Parties are not materially close competitors; 

9.3.3 other competitors apply greater, equal or similar constraint on the Parties as the 
Parties impose on each other; and  

9.3.4 SSS will be a substantially []. 

9.4 The central concern set out in the Provisional Findings appears to be that there may not be 
“sufficient remaining good alternatives [in the supply of ICCS] to constrain the merged 
entity post-merger”35. On this point, the evidence in the Provisional Findings 
overwhelmingly shows that this concern is unfounded. In particular, the Provisional Findings 
show that: 

9.4.1 the Parties face competition from a substantial number of strong competitors in 
Motorola (recognised in the Provisional Findings as a particularly “strong 
constraint”36), Frequentis and Saab, with Systel providing a constraint in relation 
to fire and rescue customers, and so five significant suppliers would continue to 
compete in ICCS post-Merger;  

9.4.2 typically, only a small number of competitors (two on average) submit an official 
bid for a given opportunity37, and so it can be expected that, going forward, on 
any one opportunity there will remain sufficient competition from the other ICCS 
suppliers; and 

9.4.3 given the way that public sector tenders are run, it must be assumed that in the 
context of any bid, as the bidders do not know who else is bidding (directly or 
via a sub-contracting arrangement), all competitors would impose a competitive 
constraint, even when they choose not to bid. 

9.5 In addition, customer views, which should be of paramount importance to the CMA’s 
analysis, have not been sufficiently taken into account in the Provisional Findings. The 
Provisional Findings show that ICCS customers, in the vast majority of cases (38 out of 40 

 
34  PFs paragraph 6.201. 
35  PFs paragraph 6.34. 
36  PFs paragraph 6.118. 
37  PFs paragraph 6.98. 
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customers who responded to the CMA’s survey38), have a positive or neutral view of the 
Merger, or have no particular views, and the data the CMA has collected from customers 
clearly demonstrates that overwhelmingly they do not view the Merger as giving rise to an 
SLC; a position reinforced by the apparent lack of any customer or competitor complaints 
in relation to the Merger.  

9.6 The CMA must therefore have a high degree of confidence that other evidence it is relying 
on in coming to its SLC findings outweighs the views of customers. 

10. SSS is already a [] 

(a) Opportunities data shows that SSS is already a [] in ICCS 

10.1 The Provisional Findings acknowledge that the Parties already [] than competitors39 and 
that SSS specifically “[]”40. These findings nonetheless overestimate the level of success 
SSS has had in relation to tenders, as explained below.  

(i) SSS’ only tender wins [] 

10.2 The CMA’s opportunities data shows that SSS has only been successful in [] out of [] 
([]) tenders since 201741 all of which, as set out in previous submissions, were won [] 
– a fact which appears to have been taken acknowledged in the Provisional Findings but 
not taken account of. 

10.3 The CMA’s opportunities data further shows that, in the same period, competitors have 
been more successful in winning tenders []: 

10.3.1 Motorola has [];  

10.3.2 Saab and Systel []; and 

10.3.3 Frequentis [].42 

10.4 [] also shows that the Provisional Findings [] that SSS is “better placed to win” 
opportunities for [] solutions43. [].  

(ii) Direct awards and extensions are not indicators of current or future 
competitive strength  

10.5 The Provisional Findings fail to distinguish between the competitive dynamics involved in 
new tenders one the one hand and direct awards and extensions on the other.  

10.6 Direct awards and extensions are a reflection of historic competition at the time that the 
framework or contract underpinning the award or extension was awarded; they are not 
indicators of current or future competitiveness.  

10.7 The Provisional Findings however cite the Parties’ historic performance in relation to direct 
awards and extensions as an indicator of future competitive strength and the current 
viability of their products44.  These findings are flawed.  

 
38  CMA Customer Evidence Working Paper, Figure 5. 
39  PFs paragraph 6.103. 
40  PFs paragraph 6.209. 
41  PFs Table 6-3. 
42  PFs paragraph 6.108. 
43  PFs paragraph 6.180. 
44  PFs paragraph 6.101-6.102. 
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10.8 In any case, future competitive strength cannot be projected based on historic extensions 
and direct award wins because of the changing market dynamic and increasing move to 
cloud.  In circumstances where, as the Provisional Findings recognise, the vast majority of 
customers view cloud as being important or very important45, and are increasingly adopting 
cloud-solutions, the number of potential on-premise direct awards or extensions which SSS 
could compete for [].  

10.9 Further, the changing market dynamic means that the number of SSS’ historic direct award 
and extension wins is irrelevant to the assessment SSS’ current or future competitive 
strength: a customer which currently has an on-premise solution and wishes to move to a 
cloud-solution cannot be expected to take up an extension or make a direct award to SSS 
when SSS is unable to offer a cloud solution and meet the customer’s requirements. 

10.10 It is therefore inconsistent for the Provisional Findings to, on the one hand, acknowledge 
that cloud is increasingly important to / being adopted by customers (the Provisional 
Findings identify a “trend towards procuring cloud-based solutions”46) and on the other 
hand assume that customers will continue to direct award or extend contracts for non-cloud 
solutions in the same way / with the same frequency they might have done previously.  

(iii) Other suppliers view SSS as a [] 

10.11 The Provisional Findings also show that SSS’ already [] is being recognised by other 
suppliers:  

10.11.1 []47;  

10.11.2 Frequentis ranked SSS as a middling competitor and highlighted its lack of 
development as a weakness48; and 

10.11.3 NECSWS internal documents describe SSS’ ICCS product as a “[]” and 
“considers SSS’s competitive threat to have weaknesses, in particular that SSS’s 
current []”49. 

(b) The Parties are not materially close competitors  

10.12 It is submitted that in reaching its provisional conclusion that there is, or is likely to be, an 
SLC in the supply of ICCS, the Provisional Findings rely on the presumption of closeness of 
competition (as outlined in paragraph 9.2 above) and a static snapshot of market shares, 
instead of systematically reviewing opportunities data and SSS internal documents which 
provide evidence that the Parties are not materially close competitors, and taking into 
account customer views that undermine such a presumption.  

10.13 Evidence from the Provisional Findings clearly shows that the Parties are not materially 
close competitors. 

(i) Provisional Findings opportunities data shows that the Parties compete more 
closely with other suppliers 

10.14 CMA opportunity analysis shows that the Parties have “historically” competed but 
“[r]ecently … have only directly competed with each other a few times”50 and that they 
compete more closely with other suppliers. For example, the opportunities data shows that: 

 
45  PFs Figure 5-1: ICCS customers – importance of cloud. 
46  PFs paragraph 6.146. 
47  PFs paragraph 6.130(a).  
48  PFs paragraph 6.130(c). 
49  PFs paragraph 6.49-6.50. 
50  PFs paragraph 6.133. 
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10.14.1 the Parties have only officially bid on the same tender [] out of [] times 
since 2017, making the extent of their “historic” competition limited in relation 
to tenders51;  

10.14.2 since 2017, the Parties only [] and SSS [] which, considering the CMA’s 
finding that [];52 

10.14.3 the Parties have competed more frequently, as frequently or only slightly less 
frequently against other suppliers as they have against each other. For example: 

10.14.3.1 [] 

10.14.3.2 []; 

10.14.3.3 []; 

10.14.3.4 []; and 

10.14.3.5 [] 

(ii) Internal documents and customer feedback show that the Parties are part of 
a wider competitor set 

10.15 While the Provisional Findings note that the Parties ”refer to each other [in] internal 
documents”53 this appears to be in the context of a wider competitor set and does not 
indicate that the Parties are materially close competitors or that they monitor each other 
more closely than other competitors. For example, the Provisional Findings note that: 

10.15.1 “NECSWS frequently mentions the ICCS competitor set as being Motorola, 
Frequentis and Saab in addition to the Parties”54; and 

10.15.2 “SSS frequently mentions the ICCS competitor set as being Motorola, Frequentis 
and Saab in addition to the Parties” and also mentions Systel55. 

10.16 Similarly, the Provisional Findings note that “[e]vidence from the Parties’ customers 
supports the view that there are six providers of ICCS namely: NECSWS, SSS, Motorola, 
Frequentis, Saab and Systel”56, with Motorola and Frequentis being identified as “providers 
that [customers] believe could meet their software requirements” 17 and 16 times 
respectively (only one and two fewer than NECSWS) and Saab and Systel also receiving a 
number of mentions57. This indicates that the Parties are viewed by customers as part of a 
wider competitor set in ICCS. 

(c) Other competitors apply a greater or similar constraint as the Parties and 
sufficient substantial competitors would provide a constraint post-Merger 

10.17 The evidence from the Provisional Findings shows that, in this case, a reduction from six to 
five substantial suppliers should not be seen to constitute an SLC. On this point the CMA’s 

 
51  PFs Table 6-3. 
52  PFs paragraph 6.116. 
53  PFs paragraph 6.133. 
54  PFs paragraph 6.51. 
55  PFs paragraph 6.69. 
56  PFs paragraph 6.123. 
57  PFs paragraph 6.124 and Table 6-5. 
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own guidance identifies mergers which reduce the number of competitors from four to three 
(not six to five) as more likely to be problematic58. 

10.18 In circumstances where the CMA’s guidance does not consider a “six to five” merger to be 
problematic, based on the evidence set out in the Provisional Findings, it is not reasonable 
to conclude that the market is concentrated and to find an SLC in relation to ICCS. The 
evidence rather confirms that other competitors do, and would continue to, apply a 
sufficient competitive constraint on the merged entity post-Merger. This is the case in 
particular in the light of SSS’ []. 

(i) Opportunities data shows that competitors are bidding for more or as many 
opportunities as the Parties 

10.19 The Provisional Findings show that: 

10.19.1 Motorola has been involved in [] tenders since 2017, [] SSS and more than 
the [] which NECSWS has been involved in; 

10.19.2 Frequentis has officially bid in [] tenders, [] each of the Parties; and 

10.19.3 Saab and Systel have each bid for [] tenders, [] than each of the Parties59. 

10.20 The opportunities data therefore illustrates that other suppliers have been applying a 
greater or substantially similar constraint historically as the Parties. In addition, the 
Provisional Findings show that other suppliers will continue to apply a significant constraint 
going forward. 

10.21 On this point, the central concern set out in the Provisional Findings, despite overwhelming 
evidence as to the strength of the Parties’ competitors (as described further below), appears 
to be that certain competitors will be restricted in their ability to compete with the merged-
entity for some opportunities, and that they will bid strategically60. For example, the 
Provisional Findings state that “Frequentis and Saab also provide a constraint and have 
been successful in the tenders that they have participated in. However, Frequentis and 
Saab have only participated in a [] of tenders and the evidence suggests that the Parties’ 
expectations of their participation in future would be similar”.61 These concerns are 
unfounded. 

10.22 In relation to the specific finding regarding Frequentis and Saab, the internal documents 
referenced in the Provisional Findings do not indicate any expectation on behalf of the 
Parties that those suppliers would participate in a [] of tenders going forward. At most, 
the internal documents cited seem to suggest that Frequentis and Saab may not be 
expected to [] which is consistent with the Provisional Findings which state that, typically, 
two suppliers on average bid for a given opportunity62.  

10.23 Similarly, where the Provisional Findings note that going forward “suppliers such as 
Motorola that only have a cloud solution may not bid if the requirement is for an on-premise 
solution with a roadmap to cloud”63: 

 
58  MAG paragraph 2.18(a). 
59  PFs Table 6.3 and 6.4. 
60  PFs paragraph 6.208. 
61  PFs paragraph 6.118. 
62  PFs paragraph 6.98. 
63  PFs paragraph 6.180. 
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10.23.1 the opportunities data shows that this has not stopped Motorola from being 
involved in [], even at a time when the market’s move to cloud was not as 
advanced64; and 

10.23.2 []. 

10.24 In relation to the concerns regarding strategic bidding more generally, as noted above, the 
Provisional Findings’ opportunities analysis shows that typically only a small number of 
competitors (two on average) submit an official bid for a given ICCS opportunity65. This 
means that: 

10.24.1 it can be expected that, going forward, on any one opportunity there will remain 
sufficient competition from other ICCS suppliers to sufficiently constrain the 
merged entity; and 

10.24.2 strategic bidding (to the extent competitors would engage in this) is a pre-
existing function of the market (whereby, as a matter of course, not all suppliers 
bid for all opportunities) and not a practice which is caused by or affected by the 
Merger. 

(ii) The Parties are constrained by substantial competitors 

10.25 The evidence set out in the Provisional Findings overwhelmingly shows that Motorola, 
Frequentis, Saab and Systel (in relation to fire and rescue customers) are all strong 
competitors and provide a substantial constraint on the Parties. This is reflected in evidence 
from internal documents, opportunities data and customer feedback. 

Motorola 

10.26 In relation to Motorola, the Provisional Findings have found that it is “well positioned in the 
market and will remain a strong constraint in the market in the future”66 including on 
opportunities which the Parties do not ultimately bid for67, “has a strong offering and in the 
recent past has frequently participated in and won tenders”68.  

10.27 The Provisional Findings further recognise that Motorola: 

10.27.1 is “mentioned in [] NECSWS’s competitor analyses and is often depicted as a 
strong competitive threat. Motorola is also referred to as having []”69; 

10.27.2 in SSS’ internal documents it “appears to be viewed as a [] with evidence of 
an increase in Motorola’s [] in recent years and a recognition of its []”;70 

10.27.3 has been involved in tenders [];71 

10.27.4 along with Saab “appear to have become stronger competitors in recent years 
following their recent wins in 2021 and 2022”72; 

 
64  PFs paragraph 6.180 and Tables 6-3 and 6-4. 
65  PFs paragraph 6.98. 
66  PFs paragraph 6.208. 
67  PFs paragraph 6.110. 
68  PFs paragraph 6.135. 
69  PFs paragraph 6.65(a). 
70  PFs paragraph 6.86(a). 
71  PFs paragraph 6.108 and Tables 6.3 and 6.4. 
72  PFs paragraph 6.109. 
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10.27.5 “exerts a high level of direct competitive pressure on the Parties”73, “particularly 
in recent years”74; 

10.27.6 along with Frequentis, has “a head-start on the Parties given that both of them 
already have a cloud-based product”75; 

10.27.7 []76;  

10.27.8 []77; 

10.27.9 [];78 and 

10.27.10 was very frequently mentioned by customers as having a proven product that 
could meet the customer’s requirements79, with only one fewer mention than 
NECSWS.  

Frequentis 

10.28 As with Motorola, the Provisional Findings have identified that Frequentis is also “well 
positioned [to provide a constraint] in terms of its product offering”80 and, alongside 
Motorola, has a head-start on the Parties by virtue of its existing cloud-based product. In 
particular, the Provisional Findings have identified that Frequentis: 

10.28.1 is “frequently mentioned in NECSWS’ documents” and is “generally recognised 
(…) as having a good product and good track record in the UK”81 and is 
recognised as a [] with “significant market presence”82, with a “[]”83; 

10.28.2 in SSS’ internal documents “appears to be viewed as [] with a []”84 and is 
recognised as being ‘[]  and having a “[] reputation and a ‘[]’ solution”85; 

10.28.3 is in a “good position to win upcoming opportunities that have cloud 
requirements”86;  

10.28.4 is recognised by [] as having “strong ICCS capability”87; 

10.28.5 []88; 

 
73  PFs paragraph 6.110. 
74  PFs paragraph 6.118. 
75  PFs paragraph 6.199. 
76  PFs paragraph 6.199. 
77  PFs paragraph 6.190. 
78  PFs paragraph 6.181(a). 
79  PFs paragraph 6.128 and Table 6-5 Number of mentions of ICCS competitors. 
80  PFs paragraph 6.208. 
81  PFs paragraph 6.65(b). 
82  PFs paragraph 6.55. 
83  PFs paragraph 6.59. 
84  PFs paragraph 6.86(b). 
85  PFs paragraph 6.74. 
86  PFs paragraph 6.191. 
87  PFs paragraph 6.130(a). 
88  PFs paragraph 6.181(d). 
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10.28.6 “has been present in the market for more than a decade and it has grown its 
market share over this time”89and  

10.28.7 is frequently mentioned by customers as having a proven product that could 
meet the customer’s requirements, with only one fewer mention than 
Motorola.90 

Saab 

10.29 In relation to Saab, the Provisional Findings have found that it will “provide a constraint 
given that it has been successful in recent tenders”91 and, in particular, that it will be 
“[]”92. This is reflected in evidence from the Provisional Findings that Saab: 

10.29.1 is “[]” by NECSWS and often mentioned in NECSWS documents and 
“recognised for having a []”93; 

10.29.2 is also regularly mentioned in SSS internal documents94 and is seen to have a 
“[], “[]” and “[]” than SSS on a specific opportunity”95; 

10.29.3 is recognised by [] as having a “strong platform”;96 

10.29.4 as noted above, is recognised by the CMA (alongside Motorola) to have become 
a stronger competitor in recent years97 and as “beginning to target other 
customer segments, including the other UK emergency services”98;  

10.29.5 []99; and 

10.29.6 is also frequently mentioned by customers as having a proven product that could 
meet the customer’s requirements100. 

Systel 

10.30 In addition to the above, the Provisional Findings have also found that Systel adds a further 
specific constraint in relation to fire and rescue customers101 and recognise Systel’s private 
cloud capability102 in the context of future competition. The constraint Systel provides is 
reflected in evidence from the Provisional Findings that: 

10.30.1 it is []103; 

 
89  PFs paragraph 9.51. 
90  PFs paragraph 6.128 and Table 6-5 Number of mentions of ICCS competitors. 
91  PFs paragraph 6.208. 
92  PFs paragraph 6.192. 
93  PFs paragraph 6.60 - 6.61. 
94  PFs paragraph 6.86(c). 
95  PFs paragraph 6.78(a)-(c). 
96  PFs paragraph 6.130(a). 
97  PFs paragraph 6.109. 
98  PFs paragraph 6.20. 
99  PFs paragraph 6.181(b) and (c). 
100  PFs paragraph 6.128 and Table 6-5 Number of mentions of ICCS competitors. 
101  PFs paragraph 6.208. 
102  PFs paragraph 6.193. 
103  PFs paragraph 6.87. 
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10.30.2 it is identified by customers as having a proven product that could meet their 
requirements104; and  

10.30.3 it is recognised by Motorola for having broken into the ICCS market “likely due 
to its price offering”105. 

(d) Absent the Merger SSS will be a [] in ICCS in the future 

(i) The Provisional Findings recognise that SSS will not be able to [] going 
forward 

10.31 The Provisional Findings identify that “a substantial proportion of ICCS opportunities 
forthcoming in the next few years are likely to consider suppliers’ cloud capabilities […] as 
one element of their requirements” and that “the Parties are not well placed to win 
opportunities in the next few years which require an []”106. The Provisional Findings 
therefore recognise that SSS will not be able to [] of ICCS opportunities going forward. 

10.32 The evidence also undermines the provisional conclusion that SSS is likely to be a more 
effective competitor in the future, or that it will be able to effectively compete for “hybrid” 
or [] opportunities in the meantime107.  

(ii) The Provisional Findings show [] the [] will affect SSS’ competitive position 
going forward  

10.33 SSS has already [] and the CMA has received evidence that customers already see SSS’ 
product []108. SSS’ ability to compete would [] in the time it would take it to develop 
a cloud product and the Provisional Findings appear not to have considered how SSS could 
[] or the impact on SSS of competitors’ successes and their ability to build on that going 
forward. 

10.34 The Provisional Findings identify that “there is likely to be a small and possibly [] the next 
few years that will either only require an on-premise solution or where an on-premise 
solution with a credible road map to cloud may be acceptable (or even desirable) to the 
customer”.109 []. 

10.35 The Provisional Findings do not estimate what the number of such opportunities might be, 
but they have (i) identified [] total upcoming ICCS opportunities per year in 2023 and 
2024110; and (ii) noted that 5 customers who expressed reservations about cloud were 
“likely to consider an ICCS procurement process in the next few years”111. In the absence 
of other estimates provided in the Provisional Findings and taking those figures as a proxy, 
the CMA’s analysis suggests that SSS would be well-placed to compete for as few as 
[]/[]tenders ([]) in the next two years.  

10.36 The Provisional Findings also state that the CMA has “seen evidence that suggests that 
there are still some customers whose stated preference is an on-premise solution and/or 
who have reservations about moving to a public-cloud solution” based partly on “customer 
evidence as set out in paragraph 6.145 [of the Provisional Findings]”.112 However, the 
customer evidence the Provisional Findings refer to seemingly gives no indication that 
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109  PFs paragraph 6.180. 
110  PFs paragraph 6.151. 
111  PFs paragraph 6.146. 
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customers have a “stated preference” for an on-premise solution. The relevant passage 
states instead that “15 customers had reservations about and/or no preference for cloud-
based solutions” and even then, some of the responses cited by the CMA appear at worst 
neutral towards a cloud-requirement, for example, of the 15 customers: 

10.36.1 “Four respondents said they would consider all options and had no strong 
preference for cloud or on-premise solutions”; and 

10.36.2 “two respondents said that cloud was not a main or determinative factor in 
deciding who to appoint as a supplier.”113 

10.37 In any case, even if there were some preference for on-premise solutions, [] given the 
number of competitors on the market and the fact that its ICCS product is already perceived 
as being technically []. This is supported by the finding in the Provisional Findings that, 
as noted above, the Parties already have a [] than competitors114 and that SSS 
specifically “[]”115.   

(iii) There is no evidence that in the counterfactual SSS would have received 
investment to develop its []cloud offering 

10.38 As set out in paragraphs 5.1 onwards, there is no evidence that, in either counterfactual 
proposed in the Provisional Findings, SSS would have received the investment required to 
develop its public cloud offering. 

(iv) Even if it had received investment, [] SSS cannot [] and there is no 
evidence that it would be able to do so in the short to medium term  

10.39 Although the Provisional Findings suggest that some customers may accept a roadmap to 
cloud, instead of a public-cloud product, this proposition does not appear to have been 
tested with customers.  The customer survey results show that the overwhelming majority 
of ICCS customers consider cloud to be either important or very important.116 In these 
circumstances, [] against bidders with an actual cloud offer – Motorola and Frequentis.  
[]. 

10.40 In addition, as the Provisional Findings note, although Saab does not currently offer a 
public-cloud solution, it is “l[]” and, as the CMA is aware, it []117. 

10.41 SSS’ [] is evidence of both (i) the []. As the CMA is aware, SSS’ bid for this opportunity 
[]118. 

10.42 The Provisional Findings state that “both NECSWS and SSS are likely to continue to develop 
their []-cloud solutions. Given the tender example above [] we consider that this may 
allow the Parties to use any development as a credible basis for competing in tenders 
through offering a roadmap to a []-cloud solution”119 .  

10.43 However, the outcome of this tender shows that is clearly not the case. [], []; this 
suggests that the [] were not seen as credible by the customer, disproving the argument 
that “any development” towards a cloud-solution would constitute a credible roadmap. Even 
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if it is accepted that a “credible roadmap to cloud may be acceptable (…) to the customer”120 
[]. 

(v) [] in relation to on-premise opportunities 

10.44 The East Coast and Kent and Essex opportunities, [], provide evidence that SSS’ ICCS 
product is [], even where customers are in principle willing to consider non public-cloud 
solutions.  

10.45 In the Kent and Essex tender, [], it still lost. These bids are not, as the Provisional 
Findings suggest, evidence that “SSS appears to have both the ability and incentive to 
continue to compete for customers while it develops its []-cloud offering.”121 

10.46 The Provisional Findings also appear to suggest that the fact that SSS [].  

10.47 It is also inconsistent for the Provisional Findings to assert that SSS has an incentive to 
compete in ICCS because it is “[]” while acknowledging that “it is likely to be possible to 
compete in some tenders with []-cloud or flexible cloud requirements [], although this 
may not always lead to attractive financial terms for the supplier”122, which implicitly 
accepts that competing in this way []. 

(vi) Competitors will [] 

10.48 As noted above, the Provisional Findings are incorrect to assume that SSS will be [], 
before launching its cloud product in the longer term; this fails to take into account how 
that shorter term period will []. 

10.49 The Provisional Findings note that “there is some uncertainty around how long it would take 
SSS to transition its ICCS product to have []-cloud functionality” and that SSS has 
indicated that it could develop a []-cloud product sooner than expected123. We submit 
that this interpretation of SSS’ submissions is incorrect. The Provisional Findings suggest 
that SSS stated in one submission that it would take [] and in another that this “[]”124. 
We consider that SSS’ submissions make clear that the []. In any case, we note that 
even a period of [] is a significant amount of development time during which SSS’ would 
[]. 

10.50 Even if, as the Provisional Findings suggest, some competitors engage in strategic 
bidding125 SSS considers that in the time period it would take for it to develop a cloud 
solution, providers with an existing cloud offering will consolidate their position, building 
scale and track record.   

10.51 Given the importance of track record and concerns about security in this market, this 
opportunity will be very valuable to Motorola, Frequentis and Systel, and undermine the 
potential gains for SSS when it is able to launch a cloud product. Competitors cannot be 
expected to hold back from capitalising on the gap left by SSS and NECSWS while the 
Parties complete their cloud investment plans.  

10.52 The Provisional Findings appear to equate SSS having the incentive to protect its customer 
base with an ability to successfully do so and to compete. In particular, the Provisional 
Findings note that: 
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123  PFs paragraph 6.167.  
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 21 
 

10.52.1 “[], the opportunity to retain its substantial customer base, and the possibility 
of winning new customers suggest that its current ICCS product is likely to 
provide a good starting base for an investment case to develop a cloud-capable 
solution. SSS is currently investigating and taking steps to further develop its 
strategy for potential []-cloud enablement. This indicates that SSS is likely to 
be a more effective competitor in the future”126; and 

10.52.2 “SSS’s current large customer base provides a strong starting position for it to 
have an incentive to invest in its product to ensure that it is meeting customer’s 
future needs and putting itself in the best position to retain the customers it 
already has”127.    

10.53 It is submitted that the above conclusions fail to recognise that even if there were an 
investment case, SSS has been [] them and that in the period of time taken for any such 
investment to be made and for SSS to bring to market a credible cloud-based ICCS solution, 
competitors will continue to forge ahead [].  

(e) In the round, evidence from the Provisional Findings shows that it is not 
reasonable to find an SLC in ICCS  

10.54 The evidence in the Provisional Findings, taken in the round, clearly establishes that this is 
not a case in which the CMA can rely on the presumption that where there is evidence that 
competition mainly takes place among few firms “any two would normally be sufficiently 
close competitors that the elimination of competition between them would raise competition 
concerns”. The evidence clearly proves the contrary.
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C. DUTIES  

11. Introduction  

11.1 We disagree with the provisional conclusion in the Provisional Findings that the Merger has 
resulted, or may be expected to result, in an SLC in the market for Duties in the UK. A 
finding of an SLC is not justified because: 

11.1.1 the evidence in the Provisional Findings shows that the Parties are not in fact 
close competitors, and that no competition would be lost as a result of the 
Merger:  

11.1.1.1 the CMA relies on a presumption of closeness of competition which 
should be rebutted in light of the available evidence, in particular 
the fact that []128; 

11.1.1.2 SSS’ internal documents do not support a finding that SSS and 
NECSWS are materially close competitors; 

11.1.2 the Provisional Findings incorrectly conclude that the Parties impose an indirect 
constraint on each other; 

11.1.3 competition in the Duties market is driven by Crown, and more recently 
Totalmobile, both of whom provide a sufficient competitive constraint post-
Merger; 

11.1.4 the Provisional Findings do not sufficiently take into account the competitive 
advantage that Crown and Totalmobile currently enjoy by virtue of having cloud-
enabled products; and   

11.1.5 further, the Provisional Findings underestimate:  

11.1.5.1 the [] the move to cloud will have on SSS’ [] in the next few 
years, and  

11.1.5.2 the fact that the [] between SSS’ offering and that of its cloud-
enabled competitors [] during this period.    

12. There is insufficient evidence for the CMA to conclude that the Parties are close 
competitors in Duties  

(a) The Provisional Findings rely on a presumption of closeness of competition 

12.1 As in the case of ICCS, the CMA has relied too heavily on the presumption of closeness of 
competition129, based on there being a small number of suppliers, rather than 
systematically reviewing the evidence which clearly shows that SSS and NECSWS are not 
in fact close competitors.  See reasons set out below. 

(b) The opportunities data shows that the Parties do not compete 

12.2 For the following reasons, there is insufficient evidence for the Provisional Findings to 
conclude that the Parties compete, and that competition would be lost as a result of the 
Merger:  
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12.2.1 the Provisional Findings acknowledge that “[t]here is relatively limited evidence 
of SSS and NECSWS placing a constraint on each other for opportunities”130 in 
Duties; and 

12.2.2 the opportunities data collected by the CMA shows that there is no competition 
between the Parties in Duties, specifically the CMA’s opportunities data analysis 
has shown that []131.  This is not sufficiently acknowledged in the Provisional 
Findings.132 

12.3 In light of the above, there is no loss of competition as a result of the Merger. 

(c) Internal documents do not support a conclusion that SSS and NECSWS are 
materially close competitors 

12.4 The Provisional Findings have identified few relevant internal documents and those 
documents which have been referenced do not show that there is any competitive dynamic 
between the Parties. Instead, SSS’ internal documents show that Crown is the most 
successful supplier in the market and SSS’ closest competitor.  As noted in the Provisional 
Findings, SSS regularly mentions Crown in its internal documents133.   

12.5 As submitted previously to the CMA, SSS’ position is that the fact that Totalmobile is not 
often referred to in SSS’ internal documents does not mean that SSS does not, in practice, 
view TotalMobile as a strong competitor134.  In response to that submission, the Provisional 
Findings note that “we have seen no evidence to substantiate SSS’ claims and note that 
they do not align the other evidence we have reviewed in this chapter”135. 

12.6 The CMA should however note that: (i) TotalMobile was mentioned by customers the same 
number of times as NECSWS136 as being a provider who they believed could meet their 
software requirements; (ii) []137; (iii) TotalMobile [] noted that it has recently 
developed a cloud-based version of this product using Microsoft Azure138. 

12.7 Objectively, there is significant amount of evidence in the Provisional Findings which shows 
that TotalMobile is an effective competitor in Duties, and this is reflected in SSS’ previous 
submissions that it does in fact view TotalMobile as a competitor.  As such, there would 
appear to be no evidential basis in the Provisional Findings on which to conclude that the 
CMA has “seen no evidence to substantiate SSS’ claims and note that they do not align the 
other evidence we have reviewed in this chapter”. 

12.8 In summary, in light of the above factors, and in particular the opportunities data, the 
presumption of closeness of competition should not be relied on simply due to there being 
a small number of competitors. 
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13. The Provisional Findings incorrectly infer that the Parties impose an indirect 
constraint on each other simply by virtue of being in the market    

13.1 Given that it is clear from the opportunities data that there is no direct competition as 
between SSS and NECSWS, the Provisional Findings have sought to infer indirect 
competition between the Parties.   

13.2 However, it is incorrect for the Provisional Findings to conclude that simply by virtue of 
being active in Duties, the Parties place an indirect constraint on each other at the point of 
award of direct awards or extensions or that they will do so going forward139.   

13.3 This is because: 

13.3.1 competition for direct awards and extensions is not forward-looking. Rather, 
direct awards and extensions are reflective of historic competition at the time 
the original framework or contract was entered into;  

13.3.2 extensions are often simply a ‘stop-gap’ until a customer is ready to go out to 
full tender; and 

13.3.3 in any case, the Parties’ ability to secure direct awards and wins will reduce as 
customers’ requirements increasingly include [] solutions, which the Parties 
currently []. 

14. Competition in Duties is driven by Crown and, increasingly, by Totalmobile and 
both would constitute a strong competition constraint post-Merger 

14.1 The customer feedback gathered by the CMA indicates that it is Crown that currently drives 
competition in Duties; it is mentioned the most by far in customer survey responses (with 
seven of eight respondents identifying it as a supplier that could meet their needs)140.  
Crown’s strength is also [], which identify it as []141.   

14.2 For the reasons set out above, it is clear that Totalmobile is also a significant competitor 
with the potential for further growth.   

14.3 As described further below, both entities are already public-cloud enabled, which will only 
serve to cement their current competitive advantage.  

15. [] is [] and will continue to do so in future  

(a) Duties customers increasingly require a public cloud solution and Crown and 
Totalmobile are increasingly well-positioned to compete as the market moves to 
public-cloud 

15.1 The CMA’s customer survey responses overwhelmingly show that cloud capability is very 
important to Duties customers, with only 2 out of 21 customers rating it as less important 
than 3 on a scale of 1-5, and the Provisional Findings acknowledge that customers 
increasingly require a public-cloud solution to meet their needs.142  

15.2 SSS considers that this will necessarily place competitors which, [], already have a public-
cloud solution at an even greater competitive advantage.  The analysis in the Provisional 
Findings has underestimated the impact this ‘head-start’ will have on []. 

15.3 In particular:  

 
139  PFs paragraphs 7.75 and 7.162. 
140  PFs paragraphs 7.84 and Table 7-4.  
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142  PFs paragraph 7.153 and Figure 7.1. 
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15.3.1 As mentioned above, customer feedback indicates that it is Crown that already 
drives competition in Duties.  Crown’s offering is already cloud-based using the 
Microsoft Azure platform, and it has submitted to the CMA that incremental and 
sometimes major product improvements occur every []143.  With this pace of 
improvement, it is expected that the ‘head-start’ provided by its cloud products 
will only serve to increase Crown’s competitive advantage in the future.  This is 
reflected in the Provisional Findings which confirm that “Crown is well positioned 
to remain a strong constraint in the market in future”144. 

15.3.2 As also identified in the Provisional Findings, Totalmobile has recently developed 
a cloud-based version of its product using Microsoft Azure, and it is building 
additional functionalities into the product that will not be available on-
premise145.  Again, Totalmobile has a clear ‘head-start’ over SSS. The 
Provisional Findings state: “Totalmobile will also provide a constraint, 
particularly given its recent developed cloud-based solution”146.  

15.4 The Provisional Findings acknowledge that Crown and Totalmobile’s cloud-based products 
“may mean they are well-placed to compete for opportunities in the next few years”147.  
This significantly understates the position and the Provisional Findings have underestimated 
the extent to which Crown and Totalmobile will be able to leverage their existing public-
cloud offering in upcoming tenders.   

(b) There is insufficient evidence to conclude that SSS will be able to [] as the 
market moves further toward a public-cloud requirement 

15.5 Converse to the above, the move to cloud, and specifically public-cloud, []. 

15.6 The Provisional Findings state that SSS will be able to compete going forward since “it has 
been able to provide a ‘deployed in the cloud’ solution to some customers, []”148 and SSS 
therefore “has a form of cloud capability”149. 

15.7 The Provisional Findings cannot draw this conclusion when: 

15.7.1 they recognise that: “[]”150 (i.e. it is not a cloud solution).  It [].  This is an 
important distinction.  As previously submitted, [] and [] cloud capabilities 
in and of itself, and is only capable of being deployed, or transferred, by a 
customer into their cloud structure - as in the case of [] and []151; 

15.7.2 the Provisional Findings accept that customers will increasingly require public-
cloud based solutions, but then concludes that this fact does not materially affect 
the competitive assessment “since we consider all main suppliers have a form 
of cloud capability (private or public cloud)”152.  As explained above, this is not 
correct as the shift to cloud patently does materially affect competition in Duties, 
and so should receive more weight in the Provisional Findings’ assessment;                                                                                                                                                                                                                                                                                                           

15.7.3 the Provisional Findings acknowledge that “it is unclear from customer responses 
[…] what form of cloud solution (public or privately hosted) customers may 
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prefer”153 and the CMA has not obtained evidence on this point from customers.  
In the absence of customer feedback on the preferred nature of cloud solution, 
feedback from competitors shows that on-premise solutions will not be viable 
within 12-18 months, at most ([]); and 

15.7.4 []154, [].  This makes it challenging [], contrary to what the Provisional 
Findings suggest. 

15.8 In summary, in relation to Duties, as with ICCS, the Provisional Findings do not sufficiently 
take into account SSS’ [] and have not given sufficient acknowledgement or weight to 
the [] that already exists between SSS and its [] competitors, which will [] in the 
next few years.  
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	A.  COUNTERFACTUAL
	1. Introduction
	1.1 We submit that the preliminary view set out in the Provisional Findings (Provisional Findings or PFs) that, regardless of ownership, the appropriate counterfactual is the pre-Merger conditions of competition where SSS Public Safety Limited (SSS) m...
	1.2 In particular:
	1.2.1 the evidence overwhelmingly and consistently establishes that Capita plc (Capita) [] – Capita’s direct evidence provided to the CMA confirms that: []”0F ;
	1.2.2 given this evidence, it is not plausible or “credible” for the Provisional Findings to conclude that Capita would have so fundamentally changed its investment strategy and invested sufficiently to maintain SSS as an effective competitor, where t...
	1.2.3 there is no evidence that an alternative purchaser “would have” purchased SSS absent the Merger, nor that, even if such an alternative purchaser “would have” existed it “would have” invested sufficiently to maintain SSS as an effective competito...
	1.2.4 the Provisional Findings do not identify “the most likely conditions of competition as its counterfactual against which to assess the merger”2F , and neither counterfactual proposed by the Provisional Findings meets the requisite standard that i...

	1.3 Rather, the evidence supports a finding that the most likely counterfactual is one where SSS would have continued to suffer from underinvestment and been a significantly weaker competitor.
	1.4 The reasons for this are set out below.

	2. The Provisional Findings do not identify the most likely counterfactual
	2.1 During Phase 1, the CMA has a duty to assess whether a merger creates a "realistic prospect" of an SLC.  In order to make this assessment, the CMA will compare the merger to "the most competitive counterfactual", provided that such counterfactual ...
	2.2 At Phase 2, to help make the overall SLC assessment: “the CMA will select the most likely conditions of competition as its counterfactual against which to assess the merger”6F .   As a result of the difference in the tests at Phase 1 and Phase 2 (...
	2.3 At Phase 2, when identifying the most likely counterfactual, the CMA must incorporate into its assessment of the counterfactual only “events that would have happened in the absence of the merger”7F .  The Provisional Findings must therefore disreg...
	2.4 Furthermore, the Provisional Findings provide that “our analysis of the counterfactual does not require us to specify the exact route Capita and SSS would have taken absent the merger.  Rather, we consider the credibility of alternative options av...
	2.5 This means that any view on a possible counterfactual expressed in the Provisional Findings must be both “credible” and supported sufficiently by evidence to show that the events concerned “would have happened”.
	2.6 The proposed counterfactuals in the Provisional Findings do not meet either standard: the Provisional Findings conclude that it is “likely that, under the ownership of either Capita or another owner, SSS would have remained a going concern that co...
	2.6.1 material levels of investment were needed – “approximately []”10F ;
	2.6.2 Capita’s strategy, [];
	2.6.3 “When Capita restructured its business…. [] []”11F ;
	2.6.4 “[]”12F ; and
	2.6.5 two additional potential purchasers “may have been interested”13F  and that this is evidence “that alternative interest in purchasing SSS existed”14F , but do not produce any evidence and therefore certainty that an alternative purchaser “would ...

	2.7 Based on the consistent and clear evidence, the only credible counterfactual is that absent the Merger, SSS would have been a []:
	2.7.1 under Capita ownership SSS would have continued to have been underinvested; and
	2.7.2 there is no evidence of an alternative purchaser and even if one had existed, there is no evidence that it would have invested to the [].

	2.8 The Provisional Findings have not therefore identified the most likely counterfactual against which to assess the Merger.

	3. The Provisional Findings’ reliance on two alternative counterfactuals is not justified
	3.1 As a further point, SSS notes that the CMA’s guidance confirms that it must identify the most likely conditions of competition, unless two counterfactual scenarios lead to “broadly the same conditions of competition” (in which case the CMA need no...
	3.2 In a market where customers highly value security, stability, market presence and track record, and where SSS’ competitive position is vulnerable to the amount, nature and timing of investment made, there is no apparent justification for applying ...
	3.2.1 whether any investment, had it been made available by either Capita or an alternative purchaser, would have been made available within the same or a similar time frame and how the timing may have impacted SSS’ competitive position;
	3.2.2 whether Capita or a new owner would have had the staff with skills to use the investment to develop on SSS’ ICCS and Duties products, and how quickly they could do so;
	3.2.3 whether any investment by either Capita or a new owner would have been targeted at ICCS, Duties or other products;
	3.2.4 in the case of a new owner, the impact of the identity of a new purchaser on SSS’ customers and its customer relationships given the importance customers place on track record and stability (as seen in the evidence provided to the CMA by the []...
	3.2.5 in the case of SSS remaining with Capita, the potential impact on SSS of remaining part of the Capita Group given its serious financial difficulties.

	3.3 In failing to give proper consideration to the above, the Provisional Findings have not properly assessed whether the two proposed counterfactuals would in fact lead to broadly the same conditions of competition. A difference in approach to any on...

	4. No evidence that SSS would have maintained its competitive position under Capita ownership
	4.1 The evidence in the Provisional Findings points to the conclusion that had SSS continued under Capita ownership, it would not have received the levels of funding needed to maintain it as an effective competitor.

	(a) Capita had []
	4.2 The evidence shows that pre-Merger Capita had []:
	4.2.1 In 2018 SSS had put in place plans to invest in its products as part of its “Public Safety Platform” programme – this was costed at [] (which only covered some of SSS’ portfolio of products) and was considered the key contribution to maintainin...
	4.2.2 in the face of its deteriorating financial position, Capita implemented a programme of restructuring with a plan to reduce debt through disposal of the Portfolio division and had “[]” with a target to raise £700 million;
	4.2.3 When Capita restructured its business “[]”; and
	4.2.4 “[]”.

	4.3 [].
	(b) []
	4.4 Capita [] in the absence of the Merger. [], and:
	“[])”17F .

	4.5 This is a [] that SSS would have fundamentally revised its strategy [] instead had “an optimal investment strategy” (see further comments below).
	(c) Capita had no rationale for investment
	4.6 Even leaving aside Capita’s [], objectively there would have been no rationale for further investment by Capita.  In particular:
	4.6.1 investment plans made by SSS in 2018 are outdated and fail to reflect Capita’s financial deterioration or changes to market factors including the economic crisis and an increase in interest rates such that they cannot be relied on as evidence of...
	4.6.2 by 2019, Capita had identified SSS “as a []”18F ;
	4.6.3 further, Capita had “[]” “with a target to raise £700 million in order to meet significant additional cash commitments in 2021 relating to deferred VAT, restructuring and pension deficit payments, and debt maturities”19F ;
	4.6.4 Capita []”20F ;
	4.6.5 the level of investment required for SSS to [] for its ICCS and Duties product [], as evidenced by the costs under the “Public Safety Platform” of [] which only covered some of SSS’ portfolio of products; and
	4.6.6 the costs of investment more widely to explore candidate growth opportunities were substantially greater, [].

	4.7 The combination of factors set out above contradict a finding that “there appears to have been a rationale for further investment in SSS”21F . Rather, the evidence points clearly to the conclusion that Capita had no such plans, it would not have b...

	(d) A finding that there would “not” have been “no investment” is not the same as sufficient investment to maintain SSS as an effective competitor
	4.8 The Provisional Findings state:
	“It is our provisional view that neither of these options would have entailed SSS receiving no further investment or ceasing to actively compete for contracts”22F .
	4.9 In making this finding, the Provisional Findings appear to leap from concluding that SSS would not have received no investment to a view that SSS would have received the very significant investment required to maintain its competitive position. No...
	4.10 This is particularly stark in light of the fact that the evidence recognises that: (i) the level of investment required was very significant, approximately [], and (ii) overwhelmingly supports a conclusion that Capita [].
	4.11 A finding of there being some investment is therefore not the same as sufficient investment, and it is evidence only of the latter that would provide a basis on which to conclude that SSS would have continued as an effective competitor.  No such ...
	(e) A single Capita internal document is neither credible nor sufficient evidence that Capita would have so fundamentally changed its strategy []
	4.12 Against the weight of the evidence referred to above, the Provisional Findings choose to rely wholly on the interpretation of one internal Capita document, concluding on this basis alone, that Capita would have fundamentally revised its strategy ...
	4.13 With regard to the single Capita document we note the Provisional Findings:
	4.13.1 understand the reference to ‘[]’ to mean [] and that the []23F ; and
	4.13.2 consider [] to mean that the existing strategy of [] would be “revised” and mean that “instead an optimal investment strategy would be developed for it”24F .

	4.14 The subjective interpretation given to the document in the Provisional Findings is not consistent with the evidence, in particular:
	4.14.1 the evidence clearly points against an inference [] – there is no other evidence to support such an inference and all the evidence clearly points to the contrary;
	4.14.2 one document is insufficient to rebut the [] and does not provide a credible basis on which to assume that Capita would have so fundamentally changed its otherwise [];
	4.14.3 even if it were credible that the SSS business [] that Capita would have invested in the business.

	4.15 SSS also understands that [] anticipated by the Provisional Findings to have been afforded to SSS in the counterfactual.
	4.16 In this context, the evidence clearly shows that in the absence of the Merger the most likely counterfactual is that Capita would have continued with its strategy of underinvestment and that SSS would have become a []. The reliance on the interp...
	4.17 Even if the Provisional Findings are right to interpret Capita’s one document to mean that absent the sale, Capita would have invested in SSS, they fail to consider, as set out above,  whether Capita would have had the ability or incentive to inv...
	4.18 The statement in the Provisional Findings that this one document be relied on “in the absence of evidence to the contrary”25F  is flawed - there is strong and compelling evidence to the contrary, all of which points to a view that there would not...

	5. There is no evidence that SSS would have been acquired by an alternative purchaser or that the alternative purchaser would have invested sufficiently in SSS
	(a) Lack of evidence that [] “would have” acquired SSS
	5.1 It is clear from the evidence in the Provisional Findings  that Capita ran an extensive sales process, proactively contacting parties [].  Indeed, Capita [].  Further, as noted in the Provisional Findings, Capita made public statements surroundi...
	5.2 It is significant that, despite this broad search, only one other indicative bid was submitted.  Submission of an indicative bid is not evidence that [] would have gone through with the sale following further due diligence. It is noted that [].
	5.3 Further, as the CMA is aware, most of SSS’s customer contracts [], which either required [].  In practice, this placed tight restrictions on who was considered a suitable potential purchaser26F . Indeed, the evidence in the Provisional Findings ...
	5.4 The evidence in the Provisional Findings does not therefore meet the evidential test that absent the Merger, [] would have been a potential alternative owner or (as discussed below) that it would have invested sufficiently to maintain SSS as an e...
	(b) Lack of evidence of an acquisition by alternative purchasers or a plan by an alternative purchaser to invest to the significant levels required
	5.5 The Provisional Findings also note that the CMA identified two additional potential purchasers who told the CMA they had not been aware of the opportunity to purchase SSS, but “may have been interested in that opportunity if it had arisen”28F .
	5.6 From this, the Provisional Findings conclude that the evidence “indicates that alternative interest in purchasing SSS existed”.
	5.7 Evidence of “alternative interest” is not evidence of other purchasers who “would have” engaged in a sales process, undertaken due diligence and a financial assessment of the benefits of an acquisition and have acquired SSS.  Nor is it evidence of...
	5.8 Further, we note that an acquisition by either party (and in particular, [] is likely to have raised [] of their own account.  As noted by the CMA’s MAG “the CMA (at Phase 1 or Phase 2) will not have as its counterfactual a sale of the target fi...
	5.9 Finally, we note the reference to the Capita internal document in the Provisional Findings which notes []30F .  To the extent the Provisional Findings place evidential weight on this one document, it should take into consideration the clear state...
	5.10 The evidence also shows that to the extent there were other bidders in the process, they all fell away.
	5.11 We note in respect of the alternative purchaser counterfactual, as for continued ownership by Capita, that the Provisional Findings state:
	“It is our provisional view that neither of these options would have entailed SSS receiving no further investment or ceasing to actively compete for contracts”31F .
	5.12 The Provisional Findings do not contain any assessment of, or evidence for, a finding that where an alternative buyer acquires SSS it would have invested the significant amounts required to maintain SSS’ competitive position. Expressing an intere...
	5.13 As regards []and [] there is no consideration of whether either party would have made the necessary and material investments in SSS’ ICCS and Duties products required to maintain its competitive position.
	5.14 The CMA’s findings that SSS would not have received no investment is very different from a finding based on evidence that SSS would have received the very significant investment required to maintain its competitive position. There is no discussio...

	6. CMA fails to provide sufficient clarity on the relevant time horizon for assessment of the counterfactual
	6.1 The Provisional Findings provide that the time horizon that the CMA considers when describing the counterfactual will be consistent with the time horizon used in the CMA’s competitive assessment. The CMA’s assessment of the nature of competition c...
	6.2 The Competition Appeals Tribunal (CAT) in its recent judgement stated that, “It is necessary for there to be a clear understanding as to the time frame within which the impairment to dynamic competition would manifest itself”32F .
	6.3 A reference merely to “a few years” is vague and insufficiently clear to enable the Parties to understand the relevant time frame for the CMA’s assessment of dynamic competition. This is highly relevant given the dynamic state of competition, the ...
	6.4 The CMA has therefore failed in its analysis of the relevant time frame for both the counterfactual and the competitive assessment to meet the clarity threshold as set down by the CAT.

	7. The CMA states that it relies on pre-Merger conditions of competition, without factoring in the significant evidence of underinvestment which was present even before a sale was considered
	7.1 The Provisional Findings note at paragraph 4.18:
	7.2 This is an artificial approach, which fails to take into account the significant evidence of SSS’ [] (including in the pre-Merger period).
	7.3 If the Provisional Findings do not take into account a counterfactual involving SSS representing a significantly [] and anticipated dynamic changes must be taken into account consistently throughout the competitive assessment in the ICCS and Duti...
	7.4 However, as noted below, sufficient recognition of SSS’ [], vis-à-vis its competitors and in the context of a move to cloud, is missing from the CMA’s analysis throughout the Provisional Findings.
	7.5 In particular, the Provisional Findings do not adequately recognise:
	7.5.1 the [], as detailed further in sections B and C;
	7.5.2 the current advantage that [] competitors such as Frequentis, Motorola and SAAB, already enjoy, evidenced by the fact they have already [];
	7.5.3 the fact that these competitors are continuing to develop their products at pace, driving customer demand, and therefore have the ability to win upcoming tenders at the expense of SSS which only serves to capitalise on the gap;
	7.5.4 that the ever decreasing pool of tenders which the Provisional Findings expect to request as on-premise []; and
	7.5.5 that these dynamic changes in the nature of the market mean that SSS will [], thus only serving [], who will consolidate their position, building scale and track record (which as the Provisional Findings have noted, is of significant importanc...

	7.6 Further commentary on the above is included throughout the rest of this response.

	8. Conclusion on the counterfactual
	8.1 For the reasons set out above, it is clear that the evidence strongly undermines the conclusion set out in the Provisional Findings that regardless of ownership, the appropriate counterfactual is pre-merger conditions of competition where SSS main...
	8.2 Rather, all of the evidence considered in the round would lead to a finding regardless of SSS’ ownership that SSS was [], that it would have continued as a going concern but that the most likely counterfactual is that SSS would have been a signif...

	B. ICCS
	9. Introduction
	9.1 We disagree with the Provisional Finding that the Merger has resulted, or may be expected to result, in an SLC in the supply of ICCS to emergency services and transport customers in the UK.
	9.2 In provisionally finding an SLC in relation to the supply of ICCS, the Provisional Findings rely on CMA guidance which provides that where “competition mainly takes place among a few firms, any two would normally be sufficiently close competitors ...
	9.3 In this case it is clear as described below that competition does not take place between a few firms and in any event the weight of evidence set out in the Provisional Findings means that this presumption does not apply. In particular, it cannot b...
	9.3.1 SSS is already a [] constraint in the supply of ICCS [];
	9.3.2 the Parties are not materially close competitors;
	9.3.3 other competitors apply greater, equal or similar constraint on the Parties as the Parties impose on each other; and
	9.3.4 SSS will be a substantially [].

	9.4 The central concern set out in the Provisional Findings appears to be that there may not be “sufficient remaining good alternatives [in the supply of ICCS] to constrain the merged entity post-merger”34F . On this point, the evidence in the Provisi...
	9.4.1 the Parties face competition from a substantial number of strong competitors in Motorola (recognised in the Provisional Findings as a particularly “strong constraint”35F ), Frequentis and Saab, with Systel providing a constraint in relation to f...
	9.4.2 typically, only a small number of competitors (two on average) submit an official bid for a given opportunity36F , and so it can be expected that, going forward, on any one opportunity there will remain sufficient competition from the other ICCS...
	9.4.3 given the way that public sector tenders are run, it must be assumed that in the context of any bid, as the bidders do not know who else is bidding (directly or via a sub-contracting arrangement), all competitors would impose a competitive const...

	9.5 In addition, customer views, which should be of paramount importance to the CMA’s analysis, have not been sufficiently taken into account in the Provisional Findings. The Provisional Findings show that ICCS customers, in the vast majority of cases...
	9.6 The CMA must therefore have a high degree of confidence that other evidence it is relying on in coming to its SLC findings outweighs the views of customers.

	10. SSS is already a []
	(a) Opportunities data shows that SSS is already a [] in ICCS
	10.1 The Provisional Findings acknowledge that the Parties already [] than competitors38F  and that SSS specifically “[]”39F . These findings nonetheless overestimate the level of success SSS has had in relation to tenders, as explained below.
	(i) SSS’ only tender wins []
	10.2 The CMA’s opportunities data shows that SSS has only been successful in [] out of [] ([]) tenders since 201740F  all of which, as set out in previous submissions, were won [] – a fact which appears to have been taken acknowledged in the Provi...
	10.3 The CMA’s opportunities data further shows that, in the same period, competitors have been more successful in winning tenders []:
	10.3.1 Motorola has [];
	10.3.2 Saab and Systel []; and
	10.3.3 Frequentis [].41F

	10.4 [] also shows that the Provisional Findings [] that SSS is “better placed to win” opportunities for [] solutions42F . [].
	(ii) Direct awards and extensions are not indicators of current or future competitive strength
	10.5 The Provisional Findings fail to distinguish between the competitive dynamics involved in new tenders one the one hand and direct awards and extensions on the other.
	10.6 Direct awards and extensions are a reflection of historic competition at the time that the framework or contract underpinning the award or extension was awarded; they are not indicators of current or future competitiveness.
	10.7 The Provisional Findings however cite the Parties’ historic performance in relation to direct awards and extensions as an indicator of future competitive strength and the current viability of their products43F .  These findings are flawed.
	10.8 In any case, future competitive strength cannot be projected based on historic extensions and direct award wins because of the changing market dynamic and increasing move to cloud.  In circumstances where, as the Provisional Findings recognise, t...
	10.9 Further, the changing market dynamic means that the number of SSS’ historic direct award and extension wins is irrelevant to the assessment SSS’ current or future competitive strength: a customer which currently has an on-premise solution and wis...
	10.10 It is therefore inconsistent for the Provisional Findings to, on the one hand, acknowledge that cloud is increasingly important to / being adopted by customers (the Provisional Findings identify a “trend towards procuring cloud-based solutions”4...
	(iii) Other suppliers view SSS as a []
	10.11 The Provisional Findings also show that SSS’ already [] is being recognised by other suppliers:
	10.11.1 []46F ;
	10.11.2 Frequentis ranked SSS as a middling competitor and highlighted its lack of development as a weakness47F ; and
	10.11.3 NECSWS internal documents describe SSS’ ICCS product as a “[]” and “considers SSS’s competitive threat to have weaknesses, in particular that SSS’s current []”48F .

	(b) The Parties are not materially close competitors
	10.12 It is submitted that in reaching its provisional conclusion that there is, or is likely to be, an SLC in the supply of ICCS, the Provisional Findings rely on the presumption of closeness of competition (as outlined in paragraph 9.2 above) and a ...
	10.13 Evidence from the Provisional Findings clearly shows that the Parties are not materially close competitors.
	(i) Provisional Findings opportunities data shows that the Parties compete more closely with other suppliers
	10.14 CMA opportunity analysis shows that the Parties have “historically” competed but “[r]ecently … have only directly competed with each other a few times”49F  and that they compete more closely with other suppliers. For example, the opportunities d...
	10.14.1 the Parties have only officially bid on the same tender [] out of [] times since 2017, making the extent of their “historic” competition limited in relation to tenders50F ;
	10.14.2 since 2017, the Parties only [] and SSS [] which, considering the CMA’s finding that [];51F
	10.14.3 the Parties have competed more frequently, as frequently or only slightly less frequently against other suppliers as they have against each other. For example:
	10.14.3.1 []
	10.14.3.2 [];
	10.14.3.3 [];
	10.14.3.4 []; and
	10.14.3.5 []


	(ii) Internal documents and customer feedback show that the Parties are part of a wider competitor set
	10.15 While the Provisional Findings note that the Parties ”refer to each other [in] internal documents”52F  this appears to be in the context of a wider competitor set and does not indicate that the Parties are materially close competitors or that th...
	10.15.1 “NECSWS frequently mentions the ICCS competitor set as being Motorola, Frequentis and Saab in addition to the Parties”53F ; and
	10.15.2 “SSS frequently mentions the ICCS competitor set as being Motorola, Frequentis and Saab in addition to the Parties” and also mentions Systel54F .

	10.16 Similarly, the Provisional Findings note that “[e]vidence from the Parties’ customers supports the view that there are six providers of ICCS namely: NECSWS, SSS, Motorola, Frequentis, Saab and Systel”55F , with Motorola and Frequentis being iden...
	(c) Other competitors apply a greater or similar constraint as the Parties and sufficient substantial competitors would provide a constraint post-Merger
	10.17 The evidence from the Provisional Findings shows that, in this case, a reduction from six to five substantial suppliers should not be seen to constitute an SLC. On this point the CMA’s own guidance identifies mergers which reduce the number of c...
	10.18 In circumstances where the CMA’s guidance does not consider a “six to five” merger to be problematic, based on the evidence set out in the Provisional Findings, it is not reasonable to conclude that the market is concentrated and to find an SLC ...
	(i) Opportunities data shows that competitors are bidding for more or as many opportunities as the Parties
	10.19 The Provisional Findings show that:
	10.19.1 Motorola has been involved in [] tenders since 2017, [] SSS and more than the [] which NECSWS has been involved in;
	10.19.2 Frequentis has officially bid in [] tenders, [] each of the Parties; and
	10.19.3 Saab and Systel have each bid for [] tenders, [] than each of the Parties58F .

	10.20 The opportunities data therefore illustrates that other suppliers have been applying a greater or substantially similar constraint historically as the Parties. In addition, the Provisional Findings show that other suppliers will continue to appl...
	10.21 On this point, the central concern set out in the Provisional Findings, despite overwhelming evidence as to the strength of the Parties’ competitors (as described further below), appears to be that certain competitors will be restricted in their...
	10.22 In relation to the specific finding regarding Frequentis and Saab, the internal documents referenced in the Provisional Findings do not indicate any expectation on behalf of the Parties that those suppliers would participate in a [] of tenders ...
	10.23 Similarly, where the Provisional Findings note that going forward “suppliers such as Motorola that only have a cloud solution may not bid if the requirement is for an on-premise solution with a roadmap to cloud”62F :
	10.23.1 the opportunities data shows that this has not stopped Motorola from being involved in [], even at a time when the market’s move to cloud was not as advanced63F ; and
	10.23.2 [].

	10.24 In relation to the concerns regarding strategic bidding more generally, as noted above, the Provisional Findings’ opportunities analysis shows that typically only a small number of competitors (two on average) submit an official bid for a given ...
	10.24.1 it can be expected that, going forward, on any one opportunity there will remain sufficient competition from other ICCS suppliers to sufficiently constrain the merged entity; and
	10.24.2 strategic bidding (to the extent competitors would engage in this) is a pre-existing function of the market (whereby, as a matter of course, not all suppliers bid for all opportunities) and not a practice which is caused by or affected by the ...
	(ii) The Parties are constrained by substantial competitors

	10.25 The evidence set out in the Provisional Findings overwhelmingly shows that Motorola, Frequentis, Saab and Systel (in relation to fire and rescue customers) are all strong competitors and provide a substantial constraint on the Parties. This is r...
	Motorola
	10.26 In relation to Motorola, the Provisional Findings have found that it is “well positioned in the market and will remain a strong constraint in the market in the future”65F  including on opportunities which the Parties do not ultimately bid for66F...
	10.27 The Provisional Findings further recognise that Motorola:
	10.27.1 is “mentioned in [] NECSWS’s competitor analyses and is often depicted as a strong competitive threat. Motorola is also referred to as having []”68F ;
	10.27.2 in SSS’ internal documents it “appears to be viewed as a [] with evidence of an increase in Motorola’s [] in recent years and a recognition of its []”;69F
	10.27.3 has been involved in tenders [];70F
	10.27.4 along with Saab “appear to have become stronger competitors in recent years following their recent wins in 2021 and 2022”71F ;
	10.27.5 “exerts a high level of direct competitive pressure on the Parties”72F , “particularly in recent years”73F ;
	10.27.6 along with Frequentis, has “a head-start on the Parties given that both of them already have a cloud-based product”74F ;
	10.27.7 []75F ;
	10.27.8 []76F ;
	10.27.9 [];77F  and
	10.27.10 was very frequently mentioned by customers as having a proven product that could meet the customer’s requirements78F , with only one fewer mention than NECSWS.
	Frequentis

	10.28 As with Motorola, the Provisional Findings have identified that Frequentis is also “well positioned [to provide a constraint] in terms of its product offering”79F  and, alongside Motorola, has a head-start on the Parties by virtue of its existin...
	10.28.1 is “frequently mentioned in NECSWS’ documents” and is “generally recognised (…) as having a good product and good track record in the UK”80F  and is recognised as a [] with “significant market presence”81F , with a “[]”82F ;
	10.28.2 in SSS’ internal documents “appears to be viewed as [] with a []”83F  and is recognised as being ‘[]  and having a “[] reputation and a ‘[]’ solution”84F ;
	10.28.3 is in a “good position to win upcoming opportunities that have cloud requirements”85F ;
	10.28.4 is recognised by [] as having “strong ICCS capability”86F ;
	10.28.5 []87F ;
	10.28.6 “has been present in the market for more than a decade and it has grown its market share over this time”88F and
	10.28.7 is frequently mentioned by customers as having a proven product that could meet the customer’s requirements, with only one fewer mention than Motorola.89F

	Saab
	10.29 In relation to Saab, the Provisional Findings have found that it will “provide a constraint given that it has been successful in recent tenders”90F  and, in particular, that it will be “[]”91F . This is reflected in evidence from the Provisiona...
	10.29.1 is “[]” by NECSWS and often mentioned in NECSWS documents and “recognised for having a []”92F ;
	10.29.2 is also regularly mentioned in SSS internal documents93F  and is seen to have a “[], “[]” and “[]” than SSS on a specific opportunity”94F ;
	10.29.3 is recognised by [] as having a “strong platform”;95F
	10.29.4 as noted above, is recognised by the CMA (alongside Motorola) to have become a stronger competitor in recent years96F  and as “beginning to target other customer segments, including the other UK emergency services”97F ;
	10.29.5 []98F ; and
	10.29.6 is also frequently mentioned by customers as having a proven product that could meet the customer’s requirements99F .

	Systel
	10.30 In addition to the above, the Provisional Findings have also found that Systel adds a further specific constraint in relation to fire and rescue customers100F  and recognise Systel’s private cloud capability101F  in the context of future competi...
	10.30.1 it is []102F ;
	10.30.2 it is identified by customers as having a proven product that could meet their requirements103F ; and
	10.30.3 it is recognised by Motorola for having broken into the ICCS market “likely due to its price offering”104F .


	(d) Absent the Merger SSS will be a [] in ICCS in the future
	(i) The Provisional Findings recognise that SSS will not be able to [] going forward
	10.31 The Provisional Findings identify that “a substantial proportion of ICCS opportunities forthcoming in the next few years are likely to consider suppliers’ cloud capabilities […] as one element of their requirements” and that “the Parties are not...
	10.32 The evidence also undermines the provisional conclusion that SSS is likely to be a more effective competitor in the future, or that it will be able to effectively compete for “hybrid” or [] opportunities in the meantime106F .
	(ii) The Provisional Findings show [] the [] will affect SSS’ competitive position going forward
	10.33 SSS has already [] and the CMA has received evidence that customers already see SSS’ product []107F . SSS’ ability to compete would [] in the time it would take it to develop a cloud product and the Provisional Findings appear not to have con...
	10.34 The Provisional Findings identify that “there is likely to be a small and possibly [] the next few years that will either only require an on-premise solution or where an on-premise solution with a credible road map to cloud may be acceptable (o...
	10.35 The Provisional Findings do not estimate what the number of such opportunities might be, but they have (i) identified [] total upcoming ICCS opportunities per year in 2023 and 2024109F ; and (ii) noted that 5 customers who expressed reservation...
	10.36 The Provisional Findings also state that the CMA has “seen evidence that suggests that there are still some customers whose stated preference is an on-premise solution and/or who have reservations about moving to a public-cloud solution” based p...
	10.36.1 “Four respondents said they would consider all options and had no strong preference for cloud or on-premise solutions”; and
	10.36.2 “two respondents said that cloud was not a main or determinative factor in deciding who to appoint as a supplier.”112F

	10.37 In any case, even if there were some preference for on-premise solutions, [] given the number of competitors on the market and the fact that its ICCS product is already perceived as being technically []. This is supported by the finding in the...
	(iii) There is no evidence that in the counterfactual SSS would have received investment to develop its []cloud offering
	10.38 As set out in paragraphs 5.1 onwards, there is no evidence that, in either counterfactual proposed in the Provisional Findings, SSS would have received the investment required to develop its public cloud offering.
	(iv) Even if it had received investment, [] SSS cannot [] and there is no evidence that it would be able to do so in the short to medium term
	10.39 Although the Provisional Findings suggest that some customers may accept a roadmap to cloud, instead of a public-cloud product, this proposition does not appear to have been tested with customers.  The customer survey results show that the overw...
	10.40 In addition, as the Provisional Findings note, although Saab does not currently offer a public-cloud solution, it is “l[]” and, as the CMA is aware, it []116F .
	10.41 SSS’ [] is evidence of both (i) the []. As the CMA is aware, SSS’ bid for this opportunity []117F .
	10.42 The Provisional Findings state that “both NECSWS and SSS are likely to continue to develop their []-cloud solutions. Given the tender example above [] we consider that this may allow the Parties to use any development as a credible basis for c...
	10.43 However, the outcome of this tender shows that is clearly not the case. [], []; this suggests that the [] were not seen as credible by the customer, disproving the argument that “any development” towards a cloud-solution would constitute a cr...
	(v) [] in relation to on-premise opportunities
	10.44 The East Coast and Kent and Essex opportunities, [], provide evidence that SSS’ ICCS product is [], even where customers are in principle willing to consider non public-cloud solutions.
	10.45 In the Kent and Essex tender, [], it still lost. These bids are not, as the Provisional Findings suggest, evidence that “SSS appears to have both the ability and incentive to continue to compete for customers while it develops its []-cloud off...
	10.46 The Provisional Findings also appear to suggest that the fact that SSS [].
	10.47 It is also inconsistent for the Provisional Findings to assert that SSS has an incentive to compete in ICCS because it is “[]” while acknowledging that “it is likely to be possible to compete in some tenders with []-cloud or flexible cloud req...
	(vi) Competitors will []
	10.48 As noted above, the Provisional Findings are incorrect to assume that SSS will be [], before launching its cloud product in the longer term; this fails to take into account how that shorter term period will [].
	10.49 The Provisional Findings note that “there is some uncertainty around how long it would take SSS to transition its ICCS product to have []-cloud functionality” and that SSS has indicated that it could develop a []-cloud product sooner than expe...
	10.50 Even if, as the Provisional Findings suggest, some competitors engage in strategic bidding124F  SSS considers that in the time period it would take for it to develop a cloud solution, providers with an existing cloud offering will consolidate th...
	10.51 Given the importance of track record and concerns about security in this market, this opportunity will be very valuable to Motorola, Frequentis and Systel, and undermine the potential gains for SSS when it is able to launch a cloud product. Comp...
	10.52 The Provisional Findings appear to equate SSS having the incentive to protect its customer base with an ability to successfully do so and to compete. In particular, the Provisional Findings note that:
	10.52.1 “[], the opportunity to retain its substantial customer base, and the possibility of winning new customers suggest that its current ICCS product is likely to provide a good starting base for an investment case to develop a cloud-capable solut...
	10.52.2 “SSS’s current large customer base provides a strong starting position for it to have an incentive to invest in its product to ensure that it is meeting customer’s future needs and putting itself in the best position to retain the customers it...

	10.53 It is submitted that the above conclusions fail to recognise that even if there were an investment case, SSS has been [] them and that in the period of time taken for any such investment to be made and for SSS to bring to market a credible clou...

	(e) In the round, evidence from the Provisional Findings shows that it is not reasonable to find an SLC in ICCS
	10.54 The evidence in the Provisional Findings, taken in the round, clearly establishes that this is not a case in which the CMA can rely on the presumption that where there is evidence that competition mainly takes place among few firms “any two woul...

	C. DUTIES
	11. Introduction
	11.1 We disagree with the provisional conclusion in the Provisional Findings that the Merger has resulted, or may be expected to result, in an SLC in the market for Duties in the UK. A finding of an SLC is not justified because:
	11.1.1 the evidence in the Provisional Findings shows that the Parties are not in fact close competitors, and that no competition would be lost as a result of the Merger:
	11.1.1.1 the CMA relies on a presumption of closeness of competition which should be rebutted in light of the available evidence, in particular the fact that []127F ;
	11.1.1.2 SSS’ internal documents do not support a finding that SSS and NECSWS are materially close competitors;

	11.1.2 the Provisional Findings incorrectly conclude that the Parties impose an indirect constraint on each other;
	11.1.3 competition in the Duties market is driven by Crown, and more recently Totalmobile, both of whom provide a sufficient competitive constraint post-Merger;
	11.1.4 the Provisional Findings do not sufficiently take into account the competitive advantage that Crown and Totalmobile currently enjoy by virtue of having cloud-enabled products; and
	11.1.5 further, the Provisional Findings underestimate:
	11.1.5.1 the [] the move to cloud will have on SSS’ [] in the next few years, and
	11.1.5.2 the fact that the [] between SSS’ offering and that of its cloud-enabled competitors [] during this period.



	12. There is insufficient evidence for the CMA to conclude that the Parties are close competitors in Duties
	(a) The Provisional Findings rely on a presumption of closeness of competition
	12.1 As in the case of ICCS, the CMA has relied too heavily on the presumption of closeness of competition128F , based on there being a small number of suppliers, rather than systematically reviewing the evidence which clearly shows that SSS and NECSW...
	(b) The opportunities data shows that the Parties do not compete
	12.2 For the following reasons, there is insufficient evidence for the Provisional Findings to conclude that the Parties compete, and that competition would be lost as a result of the Merger:
	12.2.1 the Provisional Findings acknowledge that “[t]here is relatively limited evidence of SSS and NECSWS placing a constraint on each other for opportunities”129F  in Duties; and
	12.2.2 the opportunities data collected by the CMA shows that there is no competition between the Parties in Duties, specifically the CMA’s opportunities data analysis has shown that []130F .  This is not sufficiently acknowledged in the Provisional ...

	12.3 In light of the above, there is no loss of competition as a result of the Merger.
	(c) Internal documents do not support a conclusion that SSS and NECSWS are materially close competitors
	12.4 The Provisional Findings have identified few relevant internal documents and those documents which have been referenced do not show that there is any competitive dynamic between the Parties. Instead, SSS’ internal documents show that Crown is the...
	12.5 As submitted previously to the CMA, SSS’ position is that the fact that Totalmobile is not often referred to in SSS’ internal documents does not mean that SSS does not, in practice, view TotalMobile as a strong competitor133F .  In response to th...
	12.6 The CMA should however note that: (i) TotalMobile was mentioned by customers the same number of times as NECSWS135F  as being a provider who they believed could meet their software requirements; (ii) []136F ; (iii) TotalMobile [] noted that it ...
	12.7 Objectively, there is significant amount of evidence in the Provisional Findings which shows that TotalMobile is an effective competitor in Duties, and this is reflected in SSS’ previous submissions that it does in fact view TotalMobile as a comp...
	12.8 In summary, in light of the above factors, and in particular the opportunities data, the presumption of closeness of competition should not be relied on simply due to there being a small number of competitors.

	13. The Provisional Findings incorrectly infer that the Parties impose an indirect constraint on each other simply by virtue of being in the market
	13.1 Given that it is clear from the opportunities data that there is no direct competition as between SSS and NECSWS, the Provisional Findings have sought to infer indirect competition between the Parties.
	13.2 However, it is incorrect for the Provisional Findings to conclude that simply by virtue of being active in Duties, the Parties place an indirect constraint on each other at the point of award of direct awards or extensions or that they will do so...
	13.3 This is because:
	13.3.1 competition for direct awards and extensions is not forward-looking. Rather, direct awards and extensions are reflective of historic competition at the time the original framework or contract was entered into;
	13.3.2 extensions are often simply a ‘stop-gap’ until a customer is ready to go out to full tender; and
	13.3.3 in any case, the Parties’ ability to secure direct awards and wins will reduce as customers’ requirements increasingly include [] solutions, which the Parties currently [].


	14. Competition in Duties is driven by Crown and, increasingly, by Totalmobile and both would constitute a strong competition constraint post-Merger
	14.1 The customer feedback gathered by the CMA indicates that it is Crown that currently drives competition in Duties; it is mentioned the most by far in customer survey responses (with seven of eight respondents identifying it as a supplier that coul...
	14.2 For the reasons set out above, it is clear that Totalmobile is also a significant competitor with the potential for further growth.
	14.3 As described further below, both entities are already public-cloud enabled, which will only serve to cement their current competitive advantage.

	15. [] is [] and will continue to do so in future
	(a) Duties customers increasingly require a public cloud solution and Crown and Totalmobile are increasingly well-positioned to compete as the market moves to public-cloud
	15.1 The CMA’s customer survey responses overwhelmingly show that cloud capability is very important to Duties customers, with only 2 out of 21 customers rating it as less important than 3 on a scale of 1-5, and the Provisional Findings acknowledge th...
	15.2 SSS considers that this will necessarily place competitors which, [], already have a public-cloud solution at an even greater competitive advantage.  The analysis in the Provisional Findings has underestimated the impact this ‘head-start’ will h...
	15.3 In particular:
	15.3.1 As mentioned above, customer feedback indicates that it is Crown that already drives competition in Duties.  Crown’s offering is already cloud-based using the Microsoft Azure platform, and it has submitted to the CMA that incremental and someti...
	15.3.2 As also identified in the Provisional Findings, Totalmobile has recently developed a cloud-based version of its product using Microsoft Azure, and it is building additional functionalities into the product that will not be available on-premise1...

	15.4 The Provisional Findings acknowledge that Crown and Totalmobile’s cloud-based products “may mean they are well-placed to compete for opportunities in the next few years”146F .  This significantly understates the position and the Provisional Findi...
	(b) There is insufficient evidence to conclude that SSS will be able to [] as the market moves further toward a public-cloud requirement
	15.5 Converse to the above, the move to cloud, and specifically public-cloud, [].
	15.6 The Provisional Findings state that SSS will be able to compete going forward since “it has been able to provide a ‘deployed in the cloud’ solution to some customers, []”147F  and SSS therefore “has a form of cloud capability”148F .
	15.7 The Provisional Findings cannot draw this conclusion when:
	15.7.1 they recognise that: “[]”149F  (i.e. it is not a cloud solution).  It [].  This is an important distinction.  As previously submitted, [] and [] cloud capabilities in and of itself, and is only capable of being deployed, or transferred, by ...
	15.7.2 the Provisional Findings accept that customers will increasingly require public-cloud based solutions, but then concludes that this fact does not materially affect the competitive assessment “since we consider all main suppliers have a form of ...
	15.7.3 the Provisional Findings acknowledge that “it is unclear from customer responses […] what form of cloud solution (public or privately hosted) customers may prefer”152F  and the CMA has not obtained evidence on this point from customers.  In the...
	15.7.4 []153F , [].  This makes it challenging [], contrary to what the Provisional Findings suggest.

	15.8 In summary, in relation to Duties, as with ICCS, the Provisional Findings do not sufficiently take into account SSS’ [] and have not given sufficient acknowledgement or weight to the [] that already exists between SSS and its [] competitors, w...


