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	Site visit made on 15 August 2022

	by Mrs A Behn Dip MS MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 27 September 2022



	Order Ref: ROW/3257981

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Buckinghamshire County Council Upgrade of Public Footpath No 14 (part) to Public Bridleway, parish of Hedgerley Definitive Map Modification Order 2020.

	The Order is dated 21 August 2019 and proposes to modify the Definitive Map and Statement for the area by upgrading part of Footpath No 14 to Bridleway in the parish of Hedgerley, as shown on the Order Map and described in the Order Schedule.

	There were 2 objections outstanding when Buckinghamshire Council (BC) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	
Summary of Decision: The Order is confirmed subject to the modification set out in the Formal Decision.
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Procedural Matters
I made an unaccompanied site inspection on 15 August 2022 when I was able to walk the Order route from its commencement at Mount Hill Lane to its junction with Bridleway No 15 and Footpath No 13.
In writing this decision I have found it convenient to refer to points marked on the Order Map.
The Main Issues
The Order has been made under section 53(2)(b) of the 1981 Act in consequence of the discovery of evidence as provided in section 53(3)(c)(ii) of that Act. The requirement of this legislation and what I must consider on the balance of probabilities, is whether the evidence discovered by the surveying authority, when considered with all other relevant evidence available, shows that a right of way that is shown on the definitive map and statement as a highway of a particular description ought to be there shown as a highway of a different description. 
An application to upgrade the Order route was made in December 2013 on behalf of the British Horse Society. In that application, it was contended that available documentary evidence demonstrated that the route in question was historically subject to public equestrian rights and should be amended on the Definitive Map and Statement to show bridleway status. No user evidence was received, and the claim is solely based on historical documentation.
As regards the documentary evidence adduced, section 32 of the Highways Act 1980 requires that I take into consideration any map, plan or history of the locality, or other relevant document provided as evidence, giving it such weight as is appropriate, before determining whether a way has been dedicated a highway. There are several records, before me, as evidence discovered by BC, and in making my decision I have considered them below.
If I am minded to confirm the order, the matter of the width of the Order route will need to be considered and this issue is examined later in the decision.
Reasons
Quarter Sessions – Special Session February 1825 and Easter Session April 1825
Quarter sessions were local courts where Justices of the Peace met quarterly to deal with county administration.
The above Quarter Sessions of 1825 ordered the diversion of a bridleway and two footpaths in the parish of Hedgerley to make the routes more commodious to the public. The order to divert the bridleway was viewed and discussed by two Justices of the Peace as well as the owner of the land where the new route was to sit.
The Quarter Sessions record a description of the old bridleway and the new bridleway, accompanied by a plan which denoted the start and finish points of the bridleway by means of the letters G and B and delineated by a double red dotted line. The documents also recorded the breadth of the route as ‘four feet’.
In early correspondence from the Grundon Sand and Gravel Ltd (Grundon Ltd), it was suggested that Quarter Session records refer to land further south of the location of Footpath No 14. I have carefully examined and compared the Quarter Session plan with the other maps provided by all parties, and I am satisfied that the 1825 Quarter Session order to divert the bridleway relates to the route currently known as Footpath No 14. 
Grundon Ltd submitted that although the Quarter Sessions could be considered conclusive evidence of the highway being diverted, there is no conclusive evidence of the full implementation and subsequent continued use of the highway as a bridleway.
I acknowledge this submission, but the Quarter Sessions held by the Justices of the Peace were the legal event by which changes to the highways were made. Although documents detailing full completion of the diversion are not before me, the fact that all maps submitted in this case illustrate the route on its diverted line certainly lends to the suggestion that the legal event of the diversion followed due process to completion. Nonetheless it is the status of the path that needs to be determined in this matter and the Quarter Sessions clearly state that the route was of bridleway status before the order to divert. 
The Quarter Sessions have considerable legal standing and show the route in question quite clearly as being a public bridleway at the time of the Special and Easter Sessions when it was diverted to its current line. I therefore give this document significant evidential weight of the way being a pre-existing highway of at least bridleway status in 1825.
Ordnance Survey Maps
Excerpts from several editions of the Ordnance Survey (OS) mapping were provided as evidence from both BC and Grundon Ltd. 
The First Edition OS Map (1876-1885) shows the route but does not record its status. All OS maps from 1888 onwards notate the route in question as a footpath.
The purpose of OS maps was not to record public rights of way, but rather what features existed on the ground. From 1888 OS maps carried a disclaimer to the effect that representation of a track or a way on the map was not evidence of a public right of way. The disclaimer was presumed to apply to earlier as well as later maps. Furthermore, in 1905 surveyors were instructed that ‘OS does not concern itself with rights of way and survey employees are not to inquire into them’. Subsequently these maps hold limited weight in demonstrating the status of rights of way. More recent editions, however, do show the status of public rights of way, albeit these are provided by the local highway authority from information recorded on the Definitive Map and Statement.
Handover / County Road Map 
As a result of the Local Government Act 1929, rural district councils were required to compile maps of highway maintainable roads for handover to the county councils to become highways maintained at public expense. Mount Hill Lane is recorded on the County Map but not the route in question. It should be noted that these maps were intended to record public responsibilities for roads, not record rights and as such provide little weight in demonstrating the public rights of the route in question.  
The Definitive Maps 1957, 1965, 1977, 1995
The Local Authority Definitive Maps dating back to 1957 all record the route in question as a footpath. 
As Grundon Ltd state, the Definitive Map and Statement provides conclusive evidence of the status of a right of way at that time but is without prejudice to any question whether the public had at that date, any right of way other than that right. The question here is whether a higher historical public right exists over the route.
Other Evidence
Grundon Ltd suggested that the cumulative evidence of the highway in question being used and perceived by the public as a footpath for an extended period of time, should be given significant weight in determining this case.
I agree that there is no evidence of equestrian use in many years, and that current public perception of this route is probably as a footpath. Indeed, all mapping in recent years illustrates the way to be of footpath status, but this does not mean that it has always been the case. If the route was ever a public bridleway in the past and has not subsequently been formally stopped up or downgraded, it remains a highway of that status. No evidence of the route having been stopped up or downgraded has been discovered. 
HM Land Registry documents were submitted by Grundon Ltd showing the path across the land in question as being ‘path (um)’ and not bridleway. The map accompanying the Land Registry is taken from the OS map and notated Crown Copyright 1994. As set down in paragraph 16 of this decision, rights of way shown on the OS maps were guided by the Definitive Map and Statement information provided by the local authority, which is without prejudice to the question of historical higher rights.
Width
Grundon Ltd commented that the recorded width of the diverted route stated in the Quarter Session was 4 feet and that if the Order was to be confirmed, it should be limited to this width. The former Buckinghamshire County Council state a width of 4 metres on the Order Schedule based on guidance at the time of the making of the Order and what was observed as a trodden route on the ground.
No user evidence forms have been submitted as part of this case to give formal evidence as to the width walkers actually use on the field edge. The claim is purely based on historical evidence and as such my decision must be made on this evidence.
I accept the comment from Grundon Ltd that the legal authority of 1825 did indeed state the breadth of the route to be four feet and that in the absence of compelling evidence to the contrary, retaining this width would be a reasonable request should the order be confirmed. On my visit, it was evident that the route through the copse varied in width between 1-2 metres. The path then generally followed the field edge heading north, where there was no defined width although the route by and large followed the pale outline of a track.
Other Matters
Grundon Ltd raised concerns that should the footpath be upgraded to a bridleway there would be security issues relating to the widening of access to the estate from the public highway, as well as significant potential cost in making the highway suitable for bridleway use i.e., providing a metalled surface. They also considered that an upgrade of status would pose onerous public liability risk to the landowner and reduced privacy for residents. 
Early objections to the order from Hedgerley Park Estate and mirrored by Grundon Ltd suggested that the horses would ‘poach’ the ground making use by pedestrians difficult and that the insufficient width and absence of safe passing places would make the route unsafe for use for all users.
Whilst I recognise all of the above as genuine concerns, the legal basis on which I must determine this case does not encompass consideration of such matters relating to safety, cost, security, and desirability. If the Order were to be confirmed, the above issues should be referred to the Local Authority to advise further upon. These are factors that I cannot take into account in reaching my decision. 
I acknowledge the Grundon Ltd submission that if this footpath were to be upgraded to a bridleway, it would result in a dead-end route for equestrians at Point B on the Order Plan. Nevertheless, I am restricted to the legal test as to whether this route exists in law as a bridleway, not the suitability of the route in question. 
There was also concern that hedgerows and trees would need to be cleared to facilitate a bridleway and that this would impact local wildlife. Unfortunately, this matter lays outside of the criteria of what I can consider when determining whether higher rights exist. If the path were to be upgraded and were works required to facilitate this, it would be necessary for BC to liaise with relevant stakeholders to ensure any works undertaken are carried out with due regard to the sensitivity of flora and fauna in this area.
Conclusions
The available evidence and current use and designation indicate that bridleway use has not occurred in recent times, as suggested by Grundon Ltd. Nonetheless the Order route is very clearly described and illustrated as a pre-existing bridleway in the Special and Easter Quarter Sessions of 1825, when it was ordered to be diverted for reasons of commodity. The Quarter Sessions were the legal authority at the time and consequently this is a very significant document.
The Handover Map did not show the route, but this is not unusual as the map was produced to record maintenance responsibilities for roads, not record public rights.
The OS maps almost exclusively show the route to be a footpath, but as the early documents only portrayed what was seen on the ground at the time, and any public rights illustrated on more recent maps were informed by the Definitive Map and Statement, the footpath designation is not unexpected.
It is unknown whether the Quarter Sessions were considered by the Order Making Authority (OMA) in the definitive map process, however the clarity of evidence provided by the Quarter Sessions leads me to believe that the designation by the OMA for the path in question was decided on current use and did not take into account historical evidence. 
With this in mind, the fundamental principle of ‘once a highway, always a highway’ must prevail in the absence of any legal undertaking to amend or downgrade documented rights, even should the highway no longer seem suitable.
Accordingly, it is my view that on the balance of probabilities, the available evidence does indicate that the Definitive Map and Statement should be amended, to show Footpath No14 (part) having bridleway status.
Due to the absence of formal user evidence or a recorded width on the Definitive Statement supporting the proposed width of 4 metres, combined with the fact that the upgrading of the route is based purely on historical evidence, I am minded that the appropriate width should follow the historical documentation and be recorded as 1.2 metres (4 feet), as set out in the Quarter Sessions. I recognise that this may not be what the applicant and Local Authority desire, but I am obliged to determine matters based solely on the evidence put before me. Any future extension to the width would be a matter for the interested parties to resolve outside of this decision.
Having regard to these and all other matters raised in the written representations, I conclude that the Order should be confirmed with modification.
Formal Decision
I confirm the Order with the following modification:
Delete ‘4 metres’ from the Width at the end of each description in Parts I and II of the Order Schedule and insert ‘1.2 metres (4 feet)’.
Mrs A Behn		
Inspector

[image: Order Map]
2



2
image1.jpeg
| ?%3% The Planning Inspectorate




image2.emf

