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Summary

Background

Being able to communicate effectively in the field with each other, with staff at base
and with other organisations involved in tackling an emergency, is critical for
emergency services staff. It is essential for them to do their job and to protect the
safety of the general public and that of the emergency services.

To meet those needs, the emergency services require communication network
services that are reliable 24 hours a day, 365 days a year; that enable them to
communicate across regional boundaries and organisations; that provide coverage
even in remote and hard to reach locations; and that include specialist features
such as high speed call set up, emergency buttons, encryption, group calls and
ambient listening.

In Great Britain, those communication services are provided through a bespoke
integrated network called the Airwave Network. It uses Land Mobile Radio (LMR)
technology developed specifically for public safety and is fully dedicated to serving
the emergency services and other organisations which need to communicate with
them.

The Airwave Network’s users belong to one of five customer groups, each with its
own specific set of requirements. They are: 44 police forces; 50 fire and rescue
services; 14 ambulance trusts; the National Police Air Services; and 165 other
organisations (described as ‘Sharer’ organisations), such as the Maritime and
Coastguard Agency, who need to communicate with the emergency services in
emergencies.

The Airwave Network was set up and operates under a Public Finance Initiative
(PFI) Agreement made with the Police Information Technology Organisation
(subsequently replaced by Home Office) in 2000 following a public procurement
exercise. That agreement was originally set to end after 19 years, around 2019.
Services are provided under the terms of separate agreements that were entered
into with individual emergency services user groups in subsequent years. The
network is owned and operated by Airwave Solutions (which was acquired by
Motorola in 2016).

As a bespoke integrated network fully dedicated to emergency services
communications covering the whole of Great Britain, the Airwave Network is
operated by a single supplier. No alternative network providing similar services
exists.

In 2014/15, the Home Office conducted a further procurement exercise for the
provision of a new network to replace the Airwave Network, called the Emergency



Services Network (ESN). That replacement was originally intended to be
implemented in or around 2020, but it has not yet taken place.

Our market investigation

8.

10.

11.

12.

13.

Market investigations are about whether competition is working effectively in the
market as a whole.! Even where, as in this case, there is a single monopoly supplier
and a single entity (the Home Office) representing a group of buyers, the focus is on
the functioning of the market, not just the conduct of particular firms or participants
within it.

The aim of an investigation is to examine whether there is a competition problem
caused by features of the market and, if so, to remedy them and/or their detrimental
effects. We can intervene and impose remedies even where no specific law has
been broken if we identify anti-competitive features in a market. That does not mean
that firms or market participants have acted unlawfully.?

In this case, we have provisionally identified the relevant market as the supply of
communications network services for public safety and ancillary services in Great
Britain. We refer to it in this provisional decision report as the market for ‘the supply
of communications network services for public safety.’

We have considered how competition can occur in that market. The decision to
build a bespoke integrated network of the kind required meant that a single supplier
would be best placed to meet the emergency services’ needs under long term
contracts. Those contracts included a PFI Agreement and, under them, the large
upfront investment required to build the network could be recouped, and an
estimated rate of return earned, by the supplier over the life of the contracts.

An important source of competitive constraints on suppliers in this market,3
therefore, is ‘competition for the market’. It can occur when long term contracts are
first tendered and when they expire (or, more specifically, in anticipation of their
expiry when a replacement network is competed for).

In a well-functioning market, we would expect one set of competitive arrangements
to be replaced by another when such long term contracts come to an end. That
could, for example, be the replacement of the existing arrangements by:

' Guidelines for market investigations: Their role, procedures, assessment and remedies (CC3 (Revised)),
paragraph 18.

2 CC3 (Revised), paragraph 21.

3 But not the only one — see section 3 of this provisional decision report.
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14.

(a) a competitively priced continuation of the operation of the existing network
infrastructure (for example, under a retendering process facilitated by the
transfer of the assets to the Home Office, or the threat of such a process); or

(b) a competitively priced new network (for example, one tendered under a new
process), that could use new technology and offer enhanced functionality.

We have therefore assessed whether this has occurred and, if not, why not.

Our provisional assessment

15.

16.

17.

18.

In our provisional assessment, the terms of the PFI Agreement under which the
Airwave Network is provided resulted from a process — tendering under public
procurement rules — that can broadly be characterised as competition for the
market. It appears to us that, in relation to the original period of the PFI
Agreement, the Home Office had the opportunity to run an open competition for a
supplier and, as a result, to agree terms that constrained the price of the provision
of the network.# In such a competition, the winning supplier would reasonably have
been expected to set the price at a level that would enable it to cover its expected
costs and earn a reasonable return for the period of the contract.

The PFI Agreement® that resulted from the original procurement exercise was for a
fixed term ending in 2019.° It provided for a contract price designed to recoup the
supplier's investment and offer it the possibility of an estimated rate of return over
that period, but not beyond. It contained provisions which sought to deal with the
end of the contract and the transfer of assets to the Home Office (or a third party),
with no terms relating to or contemplating its extension.

The relevant provisions therefore appear to us to be consistent with terms we
might expect to find in a well-functioning market up to 2019. They were consistent
with the possibility of, for example, either a retendering process at that point, after
the transfer of the network assets to the Home Office, or the replacement of the
existing network in 2019/20 with a competitively procured and priced new one
offering enhanced functions (and the latter is what the Home Office sought to
achieve through the procurement exercise it conducted in 2014/15 for the
provision of ESN).

The position now that the original period of the PFI Agreement has ended,
however, is, in our provisional view, materially different. Our provisional
assessment is that the terms on which the Airwave Network is provided after 2019
are better characterised as reflecting a virtually unconstrained monopoly position

4 Although, as described in Appendix B, there were some limitations on the extent of the competition that
applied and the National Audit Office reported on these.

5 And associated service contracts.

6 Once all related contract end dates were aligned.



19.

20.

21.

on the supplier’s part rather than the result of a competitive process. Prices are
established through bilateral negotiations between Airwave Solutions and its
owner, Motorola (the monopoly supplier), and the Home Office (acting on behalf of
all emergency services). In those negotiations the Home Office has no meaningful
alternative option in terms of its choice of supplier.

We think it is significant that the terms on which the network is supplied,
particularly the price, have not materially changed as we would expect in a
competitive market to reflect that: (i) the original fixed period of the PFI Agreement
has ended; and (ii) the incremental cost of providing the Airwave Network will have
fallen significantly compared with the previous period where the supplier had to
incur the substantial set-up costs of building the network.” This is despite:

(@) The original terms of the PFI Agreement not contemplating their continued
application after 2019;

(b) the expectation that the supplier's capital expenditure associated with the
provision of the network and services to the end of 2019 should have been
fully accounted for in its successful bid for the original contract; and

(c) the risk borne by the supplier being much reduced after 2019 because the
network is built and is operating as a reliable income stream.

In other words, the terms of the PFI Agreement do not appear reliably to constrain
the price at which the Airwave Network is provided after 2019, and do not result in a
price or a level of profitability that would be expected in a well-functioning market.
This is reflected in the generation of supernormal profits after the original period of
the contract.®

Key reasons for the present position, in our provisional assessment, are that:

(a) the contractual provisions put in place under the PFl Agreement to enable
competition for the provision of services using the underlying infrastructure at
the end of the original fixed period of that agreement have not resulted in the
transfer of network assets to the Home Office and Airwave Solutions
continues to own them; and

(b) the fact that the government’s chosen replacement for the Airwave Network,
ESN, is taking considerably longer to implement than was contemplated: (i)
when it was procured; and (ii) in 2016 when Motorola and the Home Office

7 This remains the case [<] (see section 4 of this provisional decision report in particular).

8 Supernormal profits are profits which take into account all costs including a market-based return to the
providers of capital on their investment. They are also called economic profits. Very broadly, these are the
element of profits over and above the normal amount we might expect to be made in a well-functioning

market.
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22.

23.

24.

25.

26.

27.

negotiated terms that relate to the provision of the Airwave Network after
2019.

As a result, the Home Office and the emergency services in Great Britain appear to
be ‘locked in’ with a monopoly provider, Airwave Solutions, well beyond the duration
originally set under the PFI Agreement. They have no other choice but to use the
Airwave Network for their key communications needs in critical situations, and are
likely to be in that position until at least 2026 and possibly for a period beyond.

Our provisional view is that Airwave Solutions and its owner, Motorola, now have
considerable market power in this market. The available evidence indicates that in
the negotiations between Airwave Solutions and the Home Office relating to the
continued provision of the Airwave Network beyond 2019, the Home Office is in a
particularly weak bargaining position. That weakness results primarily from the
absence of any alternative option at the Home Office’s disposal for as long as ESN
is not operational.

Other factors, in our provisional assessment, reinforce Airwave Solutions’ and
Motorola’s market power and the weakness of the Home Office’s bargaining
position:

(@) The criticality of the service provided and concerns about the impact of any
service disruption on the emergency services;

(b) the likely ineffectiveness of the original contractual provisions relating to
benchmarking (and the lack of reliable comparators that make any
benchmarking exercise practically very difficult (if possible at all)); and

(c) the asymmetry of information between the parties.

The first additional factor means that the Home Office and emergency services are
dependent on the continued provision of the network, without disruption or
degradation. The risks to public safety in the event of reduced or discontinuous
network service are so serious that this is likely to limit very substantially the Home
Office’s ability to challenge the terms Airwave Solutions / Motorola propose.

The other two affect the Home Office’s ability to assess and challenge the
profitability and reasonableness of any price offer Airwave Solutions / Motorola
make. As a result, in our provisional assessment, not only does the Home Office
lack bargaining power in the negotiations, but it is unable to determine reliably
whether Airwave Solutions is charging (or seeking to charge) prices that result in
supernormal returns.

Two further issues relating to Airwave Solutions’ and Motorola’s roles in the delivery
of ESN and the transition to it from the Airwave Network are also relevant. Our

11



28.

29.

30.

31.

provisional assessment is that these add to the competitive distortions in the
market.

The first of those further issues is Motorola’s dual role as both one of the key
suppliers involved in the roll-out of ESN and, from 2016, the owner of Airwave
Solutions. It has controlled both the Airwave Network (the current network) and key
aspects of the delivery of ESN (the replacement network) since 2016 and continues
to do so.° Our provisional view is that Motorola’s dual role gives it both the incentive
and the ability to delay the delivery of ESN and to prolong the highly profitable
monopoly position of Airwave Solutions.°

Our analysis is that the profits Motorola derives from the Airwave Network
significantly outweigh any profits it can expect to derive from the delivery of its ESN
obligations, directly or indirectly. As such, it can, in our provisional assessment, be
expected to dull its incentive to deliver those obligations in a timely and efficient
manner. Motorola’s central role in delivering ESN also appears to us to enable it to
delay the delivery and to prolong its position in relation to the Airwave Network.
Some of the outcomes we can observe relating to the delivery of ESN — especially
those delaying its replacement of the Airwave Network — are consistent with the
actions of a supplier having the incentives and ability we have identified.

The second of the further issues that adds to the competitive distortions (in our
provisional view) is that during the period (estimated to be at least 27 months) in
which the transition between them will gradually occur, the Airwave Network and
ESN will need to be linked.'" This will occur through ‘interworking’, which will
support communications between users as they switch networks at different times.
The current interworking solution that Airwave Solutions / Motorola have developed
involves proprietary interfaces and the Home Office has indicated that it is
contemplating changes to ESN which would require the development of an
alternative interworking solution.

The development of any such alternative interworking solution appears to rely on
Airwave Solutions’, and potentially Motorola’s, active cooperation. Consequently, in
our provisional assessment, they have an ability to delay, hamper and/or make
more costly the development of any such solution and the transition process, if they
choose. The competition issues described in paragraphs 12 to 22 above in
particular, and the related high profits they can generate if the transition from the

9 [<].

10 Which accounted for 7-8% of Motorola’s global revenue but between 21 and 26% of its global pre-tax
profits in 2018, 2019 and 2020.

1 Because of the critical nature of network communication services for public safety and the length of the
transition period.
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Airwave Network is delayed, may dull their incentives effectively and efficiently to
deliver an alternative solution.'?

32. Taking all of the above points into account, it appears to us that the current
situation, in which charges for Airwave Solutions’ provision of LMR network services
for public safety are not subject to meaningful constraints, is the result of a market
that is not functioning well.

Adverse effect on competition (AEC) in the relevant market

33. Based on our analysis, we provisionally find that features of the market for the
supply of communications network services for public safety, individually or in
combination, prevent, restrict or distort competition in connection with the supply of
LMR network services for public safety in Great Britain. There is, in our provisional
view, an AEC in that market.

34. Our provisional assessment is that the following features mean Airwave Solutions,
and its owner, Motorola, have unilateral market power and are able, as described
further below, to charge prices above the level we might expect in a competitive
market and to make supernormal profits:

(@) The Airwave Network is a critical piece of infrastructure on which the
emergency services in Great Britain, and ultimately lives, depend.

(b) The Airwave Network is the only network of its kind in Great Britain and is
provided by a monopolist. No other such networks exist nor are they likely to
be constructed and ready for use before ESN is able to replace it.

(c) The Airwave Network assets have not transferred to the Home Office under
the terms of the PFI Agreement, Airwave Solutions still owns them (and the
related business) and the Home Office cannot retender or realistically
threaten to retender their provision.

(d) The longer than anticipated lead time for the delivery of ESN and its
replacement of the Airwave Network: it will not be ready to replace the
Airwave Network until at least 2026 and possibly later.

(e) The Home Office and the emergency services in Great Britain are locked in
with the incumbent supplier of communications network services — Airwave
Solutions (and Motorola) — beyond the period over which its prices were, or
should have been, constrained by the terms of the PFI Agreement (and
Airwave Solutions should have recouped its investment and a reasonable
return).

12 [X]
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35.

36.

(f) The Home Office has very weak bargaining power.
(g) The asymmetry of information between the parties.

(h) The lack of effective constraints provided by the terms of the PFI Agreement
on the price of the provision of the network after 2019, including the
benchmarking provisions which are likely to be ineffective.

Two further features strengthen and have the potential to prolong the unilateral
market power described above:

(@) The dual role of Motorola which dulls its incentive to perform its part in the
delivery of ESN effectively and efficiently, and which gives it the ability to
prolong the operation of the Airwave Network by delaying the delivery of
ESN.

(b) The role of interworking in strengthening Airwave Solutions’ and Motorola’s
market power, by enabling them to delay, hamper and/or make more costly
the transition of users from the Airwave Network to ESN.

In our provisional assessment, these two additional features add to the AEC we
have provisionally found but they are not determinative of it. We would be minded to
find an AEC even in the absence of these two additional features.

Customer detriment and remedies

37.

38.

39.

Our provisional estimate is that the AEC we are minded to find means that Airwave
Solutions, and Motorola, can be expected to make total supernormal profits from the
operation of the Airwave Network of around £1.1 billion between 1 January 2020
and 31 December 2026. That is the element of profit over and above the amount we
might expect them to make in a well-functioning market. If the delivery of ESN takes
longer, our estimate is that they could be expected to make around another £160
million of such supernormal profits each year after 2026. Supernormal profits
Airwave Solutions and Motorola would be able to generate by making interworking
more costly would be additional to this.

We are minded to regard these supernormal profits as a reflection of Airwave
Solutions’ and Motorola’s ability to set prices very substantially above the
competitive level such that the Home Office and the emergency services in Great
Britain are paying a much higher price than they should for provision of the relevant
services.

The supernormal profits are, in our provisional view, a reasonable measure of the
transfer of welfare from the emergency services, and the taxpayers who fund them,
to Motorola shareholders that can be expected to result from the AEC we have

14



40.

41.

42.

43.

44.

45.

provisionally identified. They indicate that a significant detrimental effect on
customers results from that AEC.

We have considered the remedies that are effective and proportionate to address
our concerns about Airwave Solutions’ and Motorola’s unilateral market power. Our
preference in market investigations is normally to seek to identify remedies that
address or remove the features giving rise to the AEC.'3 In this case, however, our
provisional view is that such remedies are limited where a number of the features of
the market, such as the criticality of the Airwave Network and its provision by a
single supplier, and the Home Office’s dependence on it until ESN (or any
alternative network) is ready, will continue to exist.

Our main remedy proposals therefore focus on mitigating the detrimental effects of
the AEC we provisionally identify. To do that, we propose to impose:

(@) A charge control on the price for which Airwave Solutions provides the
Airwave Network and services; and

(b) obligations on Airwave Solutions and Motorola to deliver, and/or facilitate the
development and delivery of, an alternative interworking solution in a timely
and effective manner, and to provide the services involved in doing so on a
cost-plus basis.

We also propose to make a recommendation to the Home Office that would
supplement those remedies. It should, as soon as possible, implement a plan to
ensure that the supply of communications network services for public safety in
Great Britain is subject to competitive pricing arrangements, or measures to similar
effect, by not later than the end of 2029.

The charge control relating to the Airwave Network and services would set the price
at a level that would apply in a competitive market. That would, in our provisional
view, mitigate the detrimental effects on customers (the emergency services and
ultimately taxpayers) from Airwave Solutions’ and Motorola’s unilateral market
power. To the extent they would no longer be earning supernormal profits, that
would also reduce Motorola’s incentive to delay the delivery of ESN and thereby
prolong the operation of the Airwave Network.

The charge control would commence in 2023. It would be subject to a review in
2026 that may result in its continuation, variation or removal, and, subject to that
review, it would continue until 31 December 2029.

The obligations as to the delivery of any new interworking solution Airwave
Solutions and Motorola are required to provide (or assist a third party in providing)
would relate, for example, to the extent of the action they must take and its timing.

3 CC3 (Revised), paragraph 330.
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46.

47.

Those obligations would address the ability and incentive to hamper the transition
between networks that we provisionally find results from the position on
interworking. Requiring Airwave Solutions and Motorola to provide the services
required on a cost-plus basis would prevent them charging a price above a
competitive level and constrain their ability to generate additional supernormal
profits.

The plan that we propose the Home Office put in place should ensure that, after the
period that would be covered by measures imposed by the CMA as a result of this
investigation, the supply of communications network services for public safety is
subject to competitive pricing arrangements or alternative measures that result in
price levels that would be expected in a competitive market. That could involve, for
example, one or more of the following:

(@) A new network offering enhanced functionality replacing the Airwave
Network;

(b) a competitive process that may result in changes to the ownership and
operation of the Airwave Network and/or its assets taking place; or

(c) putting in place a regulatory function to safeguard against the risk of anti-
competitive outcomes resulting from a continuing monopoly position in the
provision of all or part of the Airwave Network beyond 2029.

The Home Office’s plan should direct appropriate focus and resources to the ESN
programme (or any alternative programme) and seek to ensure that the
replacement network or other arrangements operate on competitive terms and in
competitive circumstances (or to equivalent effect). Doing so would address the
market feature relating to the delayed provision of ESN in particular and those
relating to the Home Office’s dependence on the Airwave Network and its provision
by Airwave Solutions / Motorola.
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Provisional Findings

1. OURTASK

Introduction

1.1 On 25 October 2021, following a consultation opened on 8 July 2021, the
Competition and Markets Authority (CMA), in exercise of its powers under sections
131 and 133 of the Enterprise Act 2002 (the Act),'* made a reference for a market
investigation into the supply of Land Mobile Radio (LMR) network services for
public safety (including all relevant ancillary services) in Great Britain.

1.2 On 25 October 2021, the CMA appointed from its panel a group of four
independent members to lead the investigation (the Group).'

1.3 This report sets out the provisional findings of our investigation and our provisional
decision on remedies. We are required to publish our final report by 24 April
2023.6

Our statutory duty

1.4 We are required to decide whether ‘any feature, or combination of features, of
each relevant market prevents, restricts or distorts competition in connection with
the supply or acquisition of any goods or services in the United Kingdom or a part
of the United Kingdom’."” If we decide that there are such features or combination
of features, then there is an adverse effect on competition (AEC).'8 A ‘feature’ of
the market refers to:

(a) the structure of the market concerned or any aspect of that structure;

(b) any conduct (whether or not in the market concerned) of one or more than
one person who supplies or acquires goods or services in the market
concerned; or

(c) any conduct relating to the market concerned of customers of any person
who supplies or acquires goods or services.®

14 The Act, sections 131 and 133.

15 Details of the members of the Group are on our website.

86 We are required to publish our final report within 18 months beginning with the date of the reference, and
we may extend that period for special reasons only once and by no more than six months (the Act, section
137).

7 The Act, section 134(1). For present purposes, ‘relevant market’ means a market in the United Kingdom
for goods or services of a description specified in the reference (the Act, section 134(3)(b)).

8 The Act, section 134(2).

® The Act, section 131(2).
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1.5 If we find that there is an AEC, we are required to decide:

(@) whether action should be taken by us, or whether we should recommend the
taking of action by others, for the purpose of remedying, mitigating or
preventing the AEC concerned or any detrimental effect on customers?° so
far as it has resulted from, or may be expected to result from, the AEC;

(b) and, if so, what action should be taken and what is to be remedied, mitigated
or prevented.?'

1.6 In deciding the above questions on remedies, we must, in particular, have regard
to ‘the need to achieve as comprehensive a solution as is reasonable and
practicable to the adverse effect on competition and any detrimental effects on
customers so far as resulting from the adverse effect on competition’;?? and we
may, in particular, have regard to the effect of any action on any relevant customer
benefits of the feature or features of the market(s) concerned.?3

Background to the reference

1.7 Prior to making the reference, the CMA consulted on whether to launch a market
investigation reference (MIR) into the mobile radio network for emergency
services.?* The consultation provisionally considered that the market for the supply
of the Airwave Network (a secure private mobile radio communications network
used by personnel involved in public safety operated by Airwave Solutions Limited
(Airwave Solutions)) in Great Britain was not working well. During the consultation
period, the CMA gathered and assessed evidence received from Motorola and the
Home Office.

1.8 Further to its consideration of the consultation responses, the CMA concluded that
it had reasonable grounds to suspect that one or more features (alone or in
combination) in relation to the supply of LMR network services for public safety
(and ancillary services) in Great Britain was preventing, restricting or distorting
competition. It considered, amongst other factors, that there was a reasonable
chance that appropriate remedies would be available, if an AEC was found.

20 The Act, section 134(5): there is a detrimental effect on customers if there is a detrimental effect on
customers or future customers in the form of: (a) higher prices, lower quality or less choice of goods or
services in any market in the United Kingdom (whether or not the market(s) to which the feature or features
concerned relate); or (b) less innovation in relation to such goods or services.

21 The Act, section 134(4).

22 The Act, section 134(6).

28 The Act, section 134(7).

24 For more details see CMA (2021), Consultation on the proposal to make a market investigation reference
into the mobile radio network for emergency services.
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1.9 Consequently, on 25 October 2021, the CMA referred the supply of LMR network
services for public safety (and ancillary services) in Great Britain for a market
investigation.?3

1.10  On 22 December 2021, Airwave Solutions, Motorola Solutions UK and Motorola
Solutions, Inc. made an application for judicial review under section 179 of the Act
challenging the CMA’s decision to make the MIR and the timetable by which the
reference was to be determined. On 2 February 2022, the Competition Appeal
Tribunal rejected the two challenges brought by the applicants.?®

Conduct of the investigation

Terms of reference
1.11  As set out in the terms of reference,?’ for the purposes of the MIR:

(@) ‘LMR network services for public safety’ means — services provided through a
secure private communications network, based on land mobile radio
technology, that is used by personnel involved in public safety (namely the
police, emergency and fire services, and those who need to communicate
with such services) when in the field; and

(b) ‘ancillary services’ means — services that are interlinked with the provision of
LMR network services for public safety and for which customers have limited
alternative suppliers including for example services such as those provided at
the testing facilities for radio terminals used by LMR network public safety
users.

Focus of the investigation

1.12 The CMA'’s Supplemental Guidance on market studies and market investigations
states that, in addition to drafting the formal terms of reference for the market
investigation, the CMA Board may append an advisory steer to the MIR decision
setting out its expectations regarding the scope of the market investigation and the
issues that could be the focus of it.?8

1.13 The CMA Board’s advisory steer to the Group in this case summarised features of
the market that the CMA had reasonable grounds to suspect may prevent, restrict
or distort competition. It said that the central concern arising from the work carried
out in advance of the market investigation was that Motorola could have a

25 CMA (2021), Final report and decision on a market investigation reference.

26 Airwave Solutions Limited & Others v CMA [2022] CAT 4.

27 Terms of Reference, 25 October 2021.

28 Market studies and market investigations: supplemental guidance on the CMA’s approach (CMA3), revised
July 2017, paragraph 3.39.
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significant level of market power, and that, as long as the Airwave Network was in
operation, it might be able to derive significant levels of excess profits from the
exercise of its market power. The burden of any excess profits made by Motorola
ultimately fell on the taxpayer.2® While the Group would be expected to take this
steer into account, the Group will, as required by the legislation, make its statutory
decisions independently of the CMA Board.

Evidence gathering

1.14

1.15

We gathered evidence in a variety of ways, including through:
° ‘First Day Letters’ issued to Motorola and the Home Office.

° Formal and informal written requests for information to Motorola, the Home
Office and other parties (including the Ambulance Radio Programme, EE, the
National Fire Chiefs Council, Police Scotland, the Scottish Ambulance
Service, the Scottish Fire and Rescue Service, the Senior user for Firelink
and Emergency Services Mobile Communication Programme (ESMCP) for
Wales, and the Metropolitan Police Service).

e Video conference calls with parties (including Actica Consulting (Actica),
Ericsson, IBM, ThoughtWorks and a former Motorola Programme Director) to
understand the context of reports, submissions and statements they had
made in relation to ESN, and with the Home Office to discuss its interworking
submission.3°

We obtained a large number of internal documents and data from both Motorola
and the Home Office covering a range of areas, including in relation to:

° Financial information including information on revenue streams, operating
expenditure (opex), transfer charges, capital expenditure (capex), modern
equivalent asset valuation, and cost of capital.

e  Negotiations between the Home Office and Motorola including detailed
records of meetings, email exchanges, internal assessments of negotiating
positions, and strategy documents.

e ESN, including emails setting out Motorola’s business strategy, rationale and
incentives at the time of Motorola’s acquisition of Airwave Solutions, ESN
delays and re-planning, interworking, and the Home Office’s calculations on
the cost of ESN.

29 CMA Board Advisory Steer, 25 October 2021, paragraph 6.

30 Interworking submission on behalf of the Home Office, 28 April 2022.
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Specialist advice and evidence

1.16

1.17

1.18

Following a competitive tender process, we appointed the following organisations
to assist us in our market investigation:

° Real Wireless, an advisory firm specialising in providing advice in relation to
wireless spectrum, infrastructure and technology equipment, provided
assistance in relation to our understanding of technical issues regarding
telecoms technology, as well as in relation to the capex and cost
programmes being considered as part of the market investigation.

° Kroll, a consultancy providing proprietary data and technology insights,
provided assistance in relation to our understanding of tax and transfer
pricing matters being considered as part of the investigation.

During the course of the investigation the following persons were also asked to
assist our investigation in an advisory capacity:

° Professor Alan Gregory, who provided advice on our profitability and cost of
capital analysis.

e John Earwaker, Director at First Economics, who provided advice on the
potential design of a price control remedy.

The Independent Assessment Panel (IAP), a body established in February 2019 to
provide assurance and advice to the Home Office Permanent Under-Secretary of
State, the Infrastructure and Projects Authority, the National Audit Office, and the
Senior Responsible Officer of the ESMCP programme, provided evidence to the
CMA on the technological context of the programme.

Consultation on our emerging analysis

1.19

1.20

In December 2021, we published an issues statement3! outlining our initial
theories concerning which features, if any, may be adversely affecting competition
and which potential remedies may be suitable to address any AEC that we may
find or any detrimental effect resulting from any such AEC. We invited parties to
provide submissions commenting on the issues and possible remedies. We
published non-confidential versions of the responses to the issues statement that
we received on our case page.*?

In December 2021, we published a profitability methodology approach working
paper. The purpose of this paper was to set out our proposed methodology in
relation to financial and profitability analysis, and to set out illustrative analysis and

31 |ssues Statement,13 December 2022.

32 See Mobile radio network services.
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1.21

results adopting this approach using the financial information we had collected at
the time.

In May 2022 we published five working papers and an overview of unpublished
working papers (which explained that some working papers, due to the potential
commercial sensitivity of the analysis within them, were being disclosed to
Motorola or to Motorola and the Home Office only, rather than being published on
our case page). The working papers set out the CMA’s understanding of relevant
factual matters and some emerging views. They gave parties an opportunity to
comment upon that understanding and also invited parties’ comments and any
further evidence for consideration by the Group conducting the investigation. We
published non-confidential versions of the responses we received to some of these
working papers on our case page and produced and published an aggregated
response for the papers that were disclosed to Motorola and the Home Office.33

Engagement with stakeholders

1.22

1.23

1.24

We have engaged with various stakeholders during the investigation to seek
factual material and evidence, as well as their input and views on relevant issues.
These are important parts of the investigation designed to enable the CMA to form
views on the basis of correct facts and in light of relevant evidence.

We held hearings with the Cabinet Office, Deloitte, the Home Office, the IAP and
Motorola. Summaries of these hearings are published on our case page.3*

In addition, we attended a site visit and presentation at the premises of Airwave
Solutions and also attended a presentation provided by the Home Office.

Specific engagement with Motorola and the Home Office

1.25

Motorola and the Home Office are parties in possession of key factual knowledge,
material and evidence relevant to this market investigation:

(@) In Motorola’s case, it owns Airwave Solutions, the operator of the Airwave
Network, and were we to find an AEC and impose remedies these could
adversely, and potentially significantly, affect Motorola’s business.

(b) Since 2016, the Home Office has negotiated changes to contract terms, on
behalf of the key groups of customers, with Motorola and Airwave Solutions
for access to a piece of critical infrastructure for the emergency services in
Great Britain.

33 See Mobile radio network services.
34 See Mobile radio network services.
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1.26  Given these facts, we have taken a number of steps to ensure that Motorola and
the Home Office had the opportunity to present all material facts to the Panel and
that they were both able to make submissions in support of their respective
positions. Those opportunities included:

(a) With regard to Motorola, the request for an initial submission (in response to
the CMA’s Decision on MIR).3

(b) With regard to Motorola and the Home Office, an invitation to respond to our
issues statement, and an opportunity for Motorola to provide a
supplementary submission on remedies (to address Motorola’s lack of
engagement with this aspect of our issues statement).

(c) With regard to Motorola and the Home Office, a first hearing with each party
in which we explored the range of issues that we had highlighted in our
issues statement.

(d) With regard to Motorola, a second hearing, which it requested, for which it
had set the agenda and at which its staff provided evidence of their personal
commitment to the delivery of the ESN project.

(e) With regard to Motorola and the Home Office, the opportunity to respond to
our working papers as described above.

1.27  As is our standard practice, our working papers set out our understanding of
relevant facts, thereby providing parties with an opportunity to make detailed
submissions on specific facts and our assessment of them. While both Motorola
and the Home Office made submissions in relation to the working papers, we note
that in a number of its responses, Motorola provided minimal or no engagement
with the specific facts and our understanding of them as set out in those papers.36
It has often neither disputed specific facts nor offered alternative understandings
and has instead submitted that failure to comment on facts does not signify
acceptance of them.3” We have for the purposes of this provisional decision report
proceeded on the basis of the facts as we understand them. Should Motorola, the
Home Office or any other interested parties disagree with our understanding and
assessment of relevant facts, we invite them to make reasoned submissions in
response to this provisional decision report.

35 CMA (2021), Final report and decision on a market investigation reference.

36 Motorola also opted not to respond to the Issues Relating to Benchmarking working paper.

37 For example: Motorola’s response to the Profitability Modelling and Result and Cost of Capital Working
Papers, 20 May 2022, paragraph 46; Motorola’s Response to the Airwave Network Contracts Working
Paper, 20 May 2022, paragraph 1; Motorola’s response to the Potential Remedies Working Paper, 30 May
2022, paragraph 9.
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1.28

1.29

1.30

1.31

1.32

Further, throughout the market investigation to date, we have seen disagreements
between Motorola and the Home Office relating to various material aspects of the
evidence that we received from them, including in relation to:

(@) The interpretation of certain provisions in the Airwave contracts and
Motorola’s and the Home Office’s respective obligations in the delivery of the
ESMCP programme.

(b) The extent to which the Kodiak MCPTT application meets relevant
specifications and/or has been delivered on time.

(c) The extent to which the Home Office has significantly changed its
requirements in relation to the Lot 2 contract.

In seeking to reconcile at times opposing representations of facts and
interpretations of evidence, we have not favoured the views of one interested party
over those of any other. As is the case in any investigation, we note that some of
the views that we have received may be affected by the incentives of the parties
that provided them.

We have in such circumstances sought to establish the correct factual position
using other sources or through our own analysis (e.g. our own analysis of
contractual terms, reviews of relevant internal documents and testimony from
other parties), sought to clarify the differences and understand the significance of
different interpretations and the possible motivations behind them and considered
the extent to which views provided to us are consistent with other evidence that we
have gathered during our investigation.

Given the nature of the issues under consideration, much of the evidence that we
have obtained has fallen into one of two categories: (i) financial information; and
(i) internal documents obtained from relevant parties, including emails, memos,
strategy documents, expert advice and opinion prepared in the normal course of
business (i.e. prepared before we consulted on the market investigation). In this
context, we have, where appropriate, placed weight on contemporaneous
documents obtained from Motorola and the Home Office to establish the facts that
are pertinent to this investigation.

Throughout this provisional decision report, where relevant to the focus of our
investigation, we set out the diverging views of Motorola and the Home Office
alongside our assessment.
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Approach to assessment and our theories of harm

1.33

1.34

In our issues statement3® we set out two high-level hypotheses (or ‘theories of
harm’) to test during our investigation. These represented our early thinking about
the issues to consider and test. There were:

(@) The unilateral market power of Airwave Solutions (as the supplier of the
Airwave Network services).

(b) The dual role of Motorola (as the owner of the supplier of the Airwave
Network services (Airwave Solutions) and a key supplier in the delivery of the
intended replacement network, ESN).

These theories of harm provided a useful framework for our evidence gathering
and early analysis, and they evolved as we have gathered more evidence and our
work has progressed. The structure of this provisional decision report, therefore,
reflects our current approach to the assessment of competition in the relevant
market.

Structure of this document

1.35

The structure of this provisional decision report is as follows. We begin by setting
our understanding of the relevant industry background (section 2). In section 3 we
set out our assessment of the scope for competition in the supply of relevant
services and our proposed approach to market definition. Section 4 contains our
assessment of whether there are features of the market which distort competition,
focusing on whether there are such features which affect the supply of the Airwave
Network and services. In section 5 we consider whether there are also features
relating to ESN and Motorola’s dual role, and the transition of users from one
network to another, that have a distortive effect. Section 6 sets out our provisional
assessment of market outcomes — our profitability analysis. In section 7 we explain
our provisional decision that there is an AEC in the relevant market and section 8
sets out our proposed remedies. Supporting material and analysis is in
Appendices A-K.

Next steps in the investigation

1.36

1.37

This document, together with its appendices, constitutes our provisional decision
on AEC and on remedies. We invite responses to it by 5pm on 9 November 2022.

Following consideration of responses to this provisional decision report and further
hearings with relevant parties, as well as any further evidence that we may

38 |ssues Statement, 13 December 2021.

25


https://assets.publishing.service.gov.uk/media/61b7266e8fa8f5037b09c7bc/Issues_Statement_Final_MRN--.pdf

receive, we will publish our final report. If appropriate, we may consult further on
relevant matters before that final stage.
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2.1

2.2

INDUSTRY BACKGROUND

This section first sets out the characteristics of the demand for, and supply of,
communications network services for public safety in Great Britain and how it has
developed since 2000, starting with a description of:

(@) The distinct communication requirements of the emergency services;

(b) the business of the single supplier of such services, Airwave Solutions,
including its revenues, assets and service obligations.

It then covers how the market has developed since the contract that led to the
creation of the Airwave Network was awarded in 2000, including:

(@) How the procurement was conducted;

(b) how other emergency services users became customers of Airwave
Solutions;

(c) adescription of the ensuing contractual relationships;
(d) the government’s decision to procure a replacement for the Airwave Network;
(e) developments since 2015, including negotiations that have taken place; and

(f)  the evolution of relevant technology.

The characteristics of demand and supply

Overview

2.3

2.4

This market investigation is concerned with the communications needs of
emergency services staff operating in the field in Great Britain.

There are five distinct categories of customers, the first being by far the largest
one in terms of numbers of individual users:

(a) 44 police authorities/services;

(b) 50 fire and rescue authorities/services;
(c) 14 ambulance trusts;

(d) The National Police Air Services; and

(e) Organisations that need to communicate with the emergency services in
case of an emergency, also referred to as ‘Sharer’ organisations. There are
around 165 such organisations, including Highways England, HM Revenue &
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2.5

2.6

Customs (HMRC), Border Force, local authorities, the Maritime and
Coastguard Agency and the Royal National Lifeboat Institute.3°

In order to communicate with each other and with staff at base (ie in control
rooms), emergency services staff require a telecommunications solution that
provides high coverage, high security and high resilience. Broadly speaking, the
unique needs of emergency services users can be described as follows:

(a) Essential communication, on which lives depend, calling for a service that is
reliable 24/7, 365 days a year.

(b) The need for emergency services staff to be able to communicate across
regional boundaries and organisations (eg across different local police
forces; ambulance trusts)*° in order to respond rapidly, effectively and
efficiently to emergency situations.

(c) Extensive coverage to include remote and hard to reach locations, such as
remote rural areas in Scotland, the London Underground and aircrafts in
flight.

(d) Unique ‘mission critical’ communications needs, including high speed call set
up, emergency button, encryption,*' group calls and ambient listening.

There are however some distinctions between the needs, and contracted
requirements, of the various customer groups, for example:

(@) The requirements of users regarding coverage differ. While the police and
ambulance services require the network to have a high coverage of major
roads, the fire and rescue services also require high coverage of land as they
often need to drive off-road.*?

(b) While the police have contracted just for network services, the ambulance
and fire and rescue services have contracted for an end-to-end service which
includes provision of terminals, radios and control rooms.*3

(c) Airto ground coverage is a critical operational need of the ambulance
services and police but not the fire and rescue services.*

39 As detailed in a list of sharer organisations provided by Motorola.

40 This is less the case for fire services, which in principle could satisfy their needs through a local service.
See NAO (2002), Public Private Partnerships: Airwave (HC 730), paragraph 1.30.

41 Committee of Public Accounts (2002), Public Private Partnerships: Airwave (HC783), paragraph 26. This is
not a requirement of the fire services.

42 As referenced by Motorola during the CMA'’s site visit on 30 November 2021.

43 As referenced by Motorola during the CMA'’s site visit on 30 November 2021.

44 As referenced by Motorola during the CMA'’s site visit on 30 November 2021.
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2.7 Given the requirements set out above, which are very distinct from those of other
telecoms customers, the decision was made in the early 1990s that the best way
to meet customer demand was through a single, national network (which would
later be named the Airwave Network).*® This would be built under a private finance
initiative (PFI1) procurement process as a way of engendering innovation by
allowing the private sector to develop solutions for the new service. It was also
decided to adopt a new technology that had been developed specifically for public
safety needs but was still in the early stages of development: LMR technology
using digital terrestrial trunked radio (TETRA)*6 standards.

2.8 Following a multi-stage procurement process, BT Telecommunications plc (BT),
through its Wireless Division, was awarded the contract (the PFI Agreement),
which was expected to be in place for 19 years.

29 It was anticipated that the cost of the project to the Home Office and police forces
over its 19-year term would be £1.47 billion,%” and that the cost of building the
network would be £500 million. The annual charge to be paid by the Home Office
and the police forces who would initially use the network was established through
negotiations. This resulted in a price that allowed a return of around 17% over the
19-year period of the PFI Agreement,*® to take account of the project risk being
taken by BT.4°

2.10  Once built, the network would be used to provide services to customers under
separate long term service contracts (discussed further later in this section, and in
Appendix C). At the time of the PFI procurement, the fire services and ambulance
services were still considering their options. In negotiating a deal, BT assumed
that they (and potentially other public safety organisations) would join the network
and estimated that additional revenues of between £1.8 million and £5.5 million a
year might result (the benefit which was not to be shared with the Home Office, as
BT considered that it was taking all the risk on this aspect of the deal).5°

211 BT demerged its Wireless Division, including the activities relating to the PFI
Agreement, into O2 plc in 2001. Also in 2001, the activities to deliver the PFI
Agreement were incorporated into a subsidiary of O2, called Airwave mmO2

45 Local and regional options were discounted for various economic and technical reasons. See NAO (2002),
Public Private Partnerships: Airwave (HC 730), paragraph 1.6.

46 LMR systems typically consist of handheld portable radios, mobile radios, base stations, a network, and
repeaters. The open standard for digital trunked radio technology was developed by public safety and two-
way radio industry experts together with the European Telecommunications Standards Institute (ETSI) to
provide secure, reliable and instant voice and data communications in mission critical, operations critical and
business critical environments (Source: Motorola Solutions webpage, ‘What is TETRA’ ?)

47 NAO (2002), Public Private Partnerships: Airwave (HC 730), paragraph 3.

48 We note that 17% was the figure stated in the evidence before the Public Accounts Committee; the NAO
reported that this was pre-finance and tax costs, The model we have seen contains differing rates of return:
real, post-tax [$<]% [10%-15%], nominal pre-tax [3<]% [15%-20%], nominal post-tax [3<]% [15%-20%].

49 Committee of Public Accounts (2002), Public Private Partnerships: Airwave (HC783), paragraphs 123-125.
50 NAO (2002), Public Private Partnerships: Airwave (HC 730), paragraph 11.
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2.13

2.14

2.15

2.16

Limited.3" In 2006 O2 was sold to Telefonica. In 2007 Telefonica sold Airwave
Solutions (the latest name for the company delivering the PFI Agreement) to
Guardian Digital Communications Limited (GDCL), a company controlled by
Macquarie Communications Infrastructure Group, a Macquarie fund listed on the
Australian Stock Exchange, and Macquarie European Infrastructure Fund I, a
Macquarie unlisted investment fund (collectively referred to in this provisional
decision report as ‘Macquarie’).52

The company that owns and operates the Airwave Network had a number of name
changes after 2001.53 It is now named Airwave Solutions and is ultimately owned
by Motorola Solutions, Inc., which acquired it from Macquarie in 2016.

Airwave Solutions provides communications network services to the individual
local police services via service contracts with each local police constabulary,
while its general obligations are set within the PFI Agreement. Services to the
Department of Health and Social Care (DHSC) and the Scottish Ambulance
Service Board are provided under two separate agreements. Services to fire and
rescue services are provided under one contract that is referred to as Firelink (and
in this report we refer collectively to the contracts under which services are
provided to the emergency services in Great Britain as the ‘Blue Light Contracts’).
Each Sharer organisation has its own contract. These contracts are discussed in
more detail later in this section and in Appendix C.

Airwave Solutions operates under spectrum licences® issued by the Office of
Communications (Ofcom) that restrict it to offering services on the Airwave
Network to the emergency services in Great Britain (ie police, fire and ambulances
services, referred to as blue light customers).

Airwave Solutions can also offer network services to designated ‘Sharer’
organisations, ie other organisations that are involved in public safety related
activities and have a need to communicate with the blue light customers in
emergency situations, but only under certain conditions.

Sharer organisations can only have access to the network if they have been
approved by Ofcom and obtained security clearance from the Home Office for a
sub-licence. Ofcom may also seek advice and guidance in relation to granting
approval to potential Sharer organisations from the Emergency Services Sharer

51 Motorola’s response to the CMA’s market investigation reference, paragraph 81.

52 Office of Fair Trading (2007), Completed acquisition by Macquarie European Infrastructure Fund Il and
Macquarie Communications Infrastructure Group (via Guardian Digital Communications Limited) of Airwave

Safety Communications Limited.

53 Motorola’s response to the CMA’s market investigation reference, paragraph 81.

54 The use of radiocommunications equipment in the UK requires a licence from Ofcom issued under the
Wireless Telegraphy Act 2006 (unless the use of such equipment is exempt from the requirement to hold a
licence). Airwave Solutions holds various licences which authorise Airwave Solutions to provide electronic
communications services over its network using radio frequencies that have been allocated for emergency
services applications and assigned to Airwave Solutions by Ofcom.
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Advisory Group which is comprised of representatives from the police, fire and
ambulance services. The list of sharer organisations is controlled and managed by
Ofcom.®

2.17  Ofcom sets the following criteria for inclusion on the list.

The Sharer organisation must:

1. respond to emergencies;

2. be involved in emergency situations reasonably frequently;

3. be civilian, or required to respond to civilian emergencies; and

4. require interaction with those who respond to emergencies (the purpose
of being on the Airwave service is interaction by way of instant direct
communication with the emergency services on the ground).%

Airwave Solutions’ revenues

Main sources of revenue

2.18 In total Airwave Solutions generated £[3<] million in revenue in 2021, £[3<] million
of which came from a number of sources:®’

(@) The majority (£[3<] million) came from services provided to the police. These
charges are made up of two components. First, £[3<] million was paid by the
Home Office to provide police constabularies with access to the Airwave
Network (referred to as ‘core services’). Second, further charges are payable
by individual police constabularies if they choose to purchase additional
services from Airwave Solutions (referred to as ‘menu services’). These
totalled £[3<] million in 2021.

(b) Total revenue from ambulance services across Great Britain totalled £[3<]
million in 2021. £[3<] million of this was for access to the Airwave Network
(referred to as ‘Bundle 1°) as core services. Under their contracts, ambulance
services receive a managed service, which provides them with control rooms,
air-to-ground, vehicle installation, radio terminals and a service desk (referred
to as ‘Bundle 2’). These services accounted for £[3<] million.%8

55 The current list is available on Ofcom’s website, here: List of Sharer Organisations (updated January
2020).

56 Ofcom’s website provides a guide to the Airwave Sharers List Process.

57 With the remainder coming from other sources including interworking, Pronto and service credits.

58 We understand that Motorola is currently in discussions with DHSC with regard to the ambulance users
continuing to require access to the Airwave Network after 2023. This would effectively reduce the existing
Bundle 2 service charges, the majority of which the Department of Health wishes to cease. An estimate of
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(c) Total revenue from fire and rescue services was £[3<] million.

(d) The revenue from contracts with Sharer organisations was £[3<] million in
2021.5°

Revenue from product sales and special events

2.19

2.20

2.21

In addition to recurring revenues earned under the core and menu services,
Airwave Solutions also earned £[3<] million in 2021 from other purchases including
for radio terminals, batteries and chargers as well as the purchase of special
events, for additional network capacity and coverage (including survey, design,
site builds and upgrades), and event support (including labour and testing). £[3<]
million arose from purchases made by the police, ambulance and fire and rescue
services and £[3<] million arose from purchases made by Sharer organisations.

Examples of special events include sporting events, royal events, festivals,
ceremonies/memorials and other events open to the public (eg the Notting Hill
Carnival, the Epsom Derby, Glastonbury, National Armed Forces Day, New Year's
Eve in London, Farnborough International Airshow and Silverstone). All the
revenue earned from these events is earned under the existing Airwave contracts.
Total revenues for special events over the four-year period 2018-2021 amounted
to £[3<] million, of which £[3<] million arose from services provided for the G7 in
Cornwall in June 2021 and £[3<] million arose from services provided for the
COP26 in October/November 2021. With the exception of one small ambulance
event in October 2018, all services for the non-repeating events in 2018-2021
were provided to the police.®°

The most recent example of a special event involving the Airwave Network is the
funeral of Her Majesty, Queen Elizabeth Il. Motorola has drawn to our attention the
role Airwave Solutions played in that event and the gratitude indicated to it by the
Home Office.

Airwave Solutions’ key assets®’

2.22

The assets in Airwave Solutions’ business comprise two key types: infrastructure
(physical) assets, and licences to use spectrum to deliver the service. Airwave
Solutions also has business assets in the form of agreements to lease or access
base station sites, switch sites and buildings.

the continuing access fees relating to terminals provided under Bundle 2 is approximately £[3<] million per
annum from 2024 onwards.

59 Motorola's response to RFI on revenue and other financial information dated 26 May 2022.

60 Motorola’s Response to Q12 of the financial RFI dated 16 February 2022.

6" The main source of this information is a 2015 technical due diligence report commissioned by Motorola
before its acquisition of Airwave Solutions (‘technical due diligence report’).
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Physical infrastructure

2.23 The Airwave Network is a closed LMR network with a fully dedicated
infrastructure, the main elements of which are depicted in Figure 2.1: below.

Figure 2.1: Overview of the Airwave Network

(g

[l
&)

Source: IAP

2.24  The key physical assets making up the Airwave Network include:
(@) The transmission network;
(b) nine regional switching centres;

(c) over 3,800 radio transmitters located across the country that provide the
TETRA radio voice and data coverage;

(d) two live network management centres and a back-up network management
centre;

(e) integrated communications control systems (ICCS), ie software that enables
control room personnel to receive urgent phone calls from people in
emergency situations (eg 999 calls) and to communicate with staff; and

33



2.25

2.26

2.27

2.28

(f) communications control interfaces, ie the interfaces that allow the integration
of ICCS, private telephony networks and voice recording systems.62

The Airwave Network has been described®® as the only one of its kind in Great
Britain with over 3,800 base stations, including 1,200 base stations in difficult to
access and remote areas and a fully duplicated network management centre
(NMC) with an additional fall-back dark site in place. It delivers a fully redundant
and reliable service to its users (24 hours a day, 365 days a year) with an
availability of 99.95% and a level of coverage equating to 99% of Great Britain’s
landmass.

The network has been designed to be unique and resilient by providing an assured
level of coverage through back-up generators and resilient design. It includes
1,248 high resilience base stations across the country and eight live switches
covering individual geographical locations. The switching infrastructure is required
to have full equipment redundancy by replicating each live cluster with a hot
standby cluster.

Motorola, as the TETRA equipment developer member of the consortium led by
BT,%* provided and continues to provide TETRA equipment, and software that
enables that equipment to operate as a network, to Airwave Solutions (eg
proprietary interfaces to control rooms, switches, and base station equipment®®).
The rest of Motorola’s supply of equipment to Airwave Solutions resulted in
transfer charges of £[3<] million, £[3<] million and £[3<] million in 2018, 2019 and
2020 respectively.®® In 2021, around [<]% of Airwave Solutions’ capital
expenditure on the Airwave Network (or £[3<] million) was sourced from the rest of
Motorola. " Transfer charges between the rest of Motorola and Airwave Solutions
are discussed further in Appendix H.

Motorola told us that the Airwave Network was built and set up to last for the
duration of the original period of the PFI Agreement and that a significant amount
of investment will be needed over the next few years to ‘refresh’ the network, with
some of the equipment now reaching obsolescence. Specific issues that will need
to be addressed include that:

(@) Some spares are no longer available and some components cannot be
repaired;

62 Draft note from Motorola to service users, 14 August 2018.

63 Technical due diligence report.

64 NAO (2002), Public Private Partnerships: Airwave (HC 730), Figure 9.

65 Home Office presentation slides, 1 December 2021 and further information provided by the Home Office
on 14 July 2022.

66 Motorola’s response to Q18 of Transfer Charges RFI| dated 12 April 2022.

67 Source: Motorola’s response to Q18 of Transfer Charges RFI dated 12 April 2022.
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Spectrum

2.29

2.30

the antivirus technology currently in use will be retired in 2022, and Motorola
considers that support for Windows 7 used in the system is also at risk by
this time;

access to spectrum in the 1.4 GHz band will be withdrawn in 2024;

BT has announced it will cease to offer leased line services (also known as
‘megastreams’) in November 2025; and 8

[3<].69

Airwave Solutions uses three separate spectrum blocks to deliver its services
(referred to as blocks 1, 2 and 3):

(@)

Block 1 is described as the EU harmonised spectrum for Public Protection
and Disaster Relief (PPDR)’° and was originally licensed by Ofcom up to 31
December 2020, ie the end date was broadly aligned with the expected end
of the last of the police service contracts and therefore the PFI Agreement.
The use of the spectrum is restricted to Sharer Organisations and for public
safety purposes only.

Block 2 was granted to Airwave Solutions by way of a trade of spectrum from
the DoH on 14 September 2010 and expires on expiry of all of the contracts
that Airwave Solutions has with the police, ambulance and fire and rescue
services. The spectrum is used for all three emergency services and public
safety only and is managed by the DHSC for public protection and disaster
relief (PPDR).

Block 3 is leased from Argiva and Airwave Solutions’ right to use this
spectrum continues indefinitely unless revoked by Ofcom or terminated by
Airwave Solutions. 7!

In addition, Airwave Solutions holds spectrum licences (in the 1.4 GHz band) for a
number of point-to-point links (also referred to as fixed links or microwave links)”2

68 Presentation from Motorola during the CMA’s site visit on 30 November 2021.

69 [5<].

70 Emergency services throughout Europe use a part of 380-400MHz spectrum for voice communications.
That band is a dedicated and harmonised spectrum band set aside for the exclusive use of the emergency
services. (source: the Tetra and Critical Communications Association (TCCA) (2013), ‘Harmonised spectrum
for Critical Communications: An Executive Summary’).

"1 Internal Motorola document, and the financial due diligence report.
72 Ofcom, Fixed terrestrial links and Ofcom (2017), Fixed Wireless Spectrum Strategy: Consultation on
proposed next steps to enable future uses of fixed wireless links.
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and has gained access to individual channels on a case-by-case basis from [<]
when covering special events.

2.31  In October 2018, following the signing of the Airwave Extension Term Sheet with
the Home Office on 21 September 2018, Airwave Solutions applied for the
extension of its three key licences to 31 December 2024 (allowing for 24 months of
de-commissioning and wind-down activity following the end of the extension). It
also noted that Ofcom was starting the process to reallocate use of the 1.4 GHz
band, but that existing links could remain operating until further notice and asked
Ofcom to confirm that Airwave's licensed use would continue until 31 December
2024 to align with the requested variations to its main licences.”® As part of its
approval process, Ofcom sought confirmation from the Home Office that it
supported the application.”

Service level agreements

2.32  Given the criticality of the Airwave Network services, the PFI Agreement specifies
‘service availability’ requirements for all police services, defined as the percentage
of ‘successful communications’ in the following circumstances:

(a) within a force area, at least 99.80%;

(b) for calls from a user outside the ‘home force area’ to the home force area, at
least 99.96%;

(c) in ‘fall-back mode’, in which users are communicating via a base station with
other members of the same Talk Group, at least 99.98%.7°

2.33 In addition, the service contracts with the police, ambulance services and fire and
rescue services include detailed provision for levels of service to be delivered, and
for ‘service credits’ (discounts) to be applied in the case of these being missed.”®

2.34  The service contracts set out performance targets for different uses (eg radio voice
services, communications control interface services, disaster recovery services).
For example, for the police services, voice call availability must be 99.74% or a
service credit will be applied. The contracts set out ‘severity’ ratings for failure to
meet each target, and service credits are calculated according to this weighting,
and other relevant factors.

73 Letter from Motorola to Ofcom, 11 October 2018.

74 Motorola internal email, 17 December 2018.

75 The PFI Agreement.[5<].

76 See, for example, [5<] of Avon and Somerset Police’s contract.
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2.35

2.36

2.37

2.38

2.39

In general, the Airwave Network is considered to be a highly resilient network, and
when the National Audit Office (NAO) reported in 2016 it noted that availability had
averaged 99.9% between 2010 and the date of its review.”’

Consistent with the NAQO’s view, over the ten years to the end of 2020, Airwave
has paid 0.07% of revenues back to the three main emergency service users in
service credits.”®

The quality of the services Airwave Solutions provides using the Airwave Network
is therefore not generally in issue.”® More recently though, the Ambulance Radio
Programme has expressed some concerns:

With specific regard to Bundle 1 Services, over the full term of the contract the
service has been delivered effectively and has provided a secure and broadly
consistent level of service. However, in more recent years, compounded in part by
delays in the introduction of ESN, this part of the solution has shown increasing
signs of fragility. The asset base is arguably beyond ‘end-of-life’ status.

In terms of Bundle 2 Services, it is a broadly similar picture. Airwave Solutions
(and its key subcontractor) has shown an increasing reluctance to maintain the
existing infrastructure and has actively sought to dilute the existing liability and
service credit regime when negotiating variations or extensions. In some areas,
equipment and solutions (and the accompanying skills to maintain these solutions)
has become scarce.®

Development of the market

Building of the customer base

The police contracts

2.40

Before the procurement of the Airwave Network, local emergency services
contracted for their own radio communications systems. Reviews in England and
Wales, and in Scotland, concluded that the communications network services for
both police and fire and rescue services did not meet requirements. Key failings

7 NAO (2016), Upgrading emergency service communications: the Emergency Services Network (HC 627),

page 7.

78 Motorola’s responses to Q4 of the RFI dated 30 July 2021, and Q9 of the RFI dated 13 December 2021.
7 And in our provisional assessment of any remedy that we may impose where we provisionally find that
there is an AEC, we take into account the quality and safety of the service (see section 8 of this provisional
decision report in particular).

80 ARP response to Q12 of the RFI dated 17 December 2021.
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2.41

2.42

2.43

2.44

2.45

2.46

identified included that the systems were insecure (external parties could ‘listen
in’), and often became congested so that officers could not make calls.?"

In 1993, the Home Office concluded that a new system was required, and that it
should be procured on a national basis.?? At this time, it was planned that the new
system would also support the fire and rescue services but, in 1996, the fire and
rescue services withdrew from the programme on the basis that the requirements
being specified were more complex than they needed.® The ambulance services
did not engage in any aspect of the procurement process, on the basis that at that
time they had no need for a new radio system.

The Home Office issued a Project for Procurement for the PFI Agreement in the
OJEC in January 1996.8

Although three consortia formed to bid for the PFI Agreement following publication
of the OJEC Notice, by April 1997 only one bidder remained, led by BT.86

After considering options, the Home Office (in consultation with HM Treasury, the
PFI Panel and the Association of Chief Police Officers) decided to proceed to
negotiate the price to be paid with the single bidder.8”

The PFI Agreement was executed on 29 February 200088 and the roll-out to police
services started in September 2001, with the last constabularies to join the
services being the Northern Constabulary, which executed a services contract in
June 2001 and achieved ‘Ready for Service’ status in May 2005, and the British
Transport Police, which contracted in March 2006 (in this latter case, the contract
was ‘deemed to have commenced’ in August 2002).89

The requirements of the police users changed significantly over the course of the
PFI Agreement, with changes being implemented through a series of change
control notices, as provided for in the original contract. The net effect of the
change control notices was estimated by the Home Office to amount to £[3<]
million and account for [3<]% of the projected life cost of the Airwave Network to
December 2019 for the Home Office and the police forces (affecting both the ‘core’

81 NAO (2002), Public Private Partnerships: Airwave (HC730), 2002, Figure 1, based on information provided
by the Home Office. See Appendix B for more detail on the Airwave and ESN procurements.

82 NAO (2002), Public Private Partnerships: Airwave (HC730), 2002, paragraph 1.

83 NAO (2002), Public Private Partnerships: Airwave HC730, 2002, paragraph 1.

84 Committee of Public Accounts (2002), Public Private Partnerships: Airwave (HC 783), Minutes of
Evidence, Questions 3 and 4.

85 OJEC Notice, 23 January 1996.

86 NAO (2002), Public Private Partnerships: Airwave (HC730), Appendix 1.

87 NAO (2002), Public Private Partnerships: Airwave (HC730), paragraph 2.15.

88 The PF| Agreement.

89 Motorola’s response to Q3 of the RFI dated 8 November 2021.
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deliverables under the PFI Agreement and ‘menu’ deliverables provided for in that
arrangement and purchased by individual services).®

The ambulance services contract procurements

2.47

2.48

The Cabinet Office ran a separate competitive tender process for a new
communications system for ambulance services in England and Wales. However,
competition was limited because of the significant cost of putting in place a
second, competing national network and the lack of available radio spectrum.®
The supplier of the Airwave Network won the contracts for both Lot 1 (the radio
network service) and Lot 2 (radio terminals, control room equipment and mobile
data services) and an agreement (referred to as the Ambulance Main Agreement)
was signed in July 2005.

In July 2006, the Scottish Ambulance Service Board entered into a separate
agreement (referred to as the Scottish Ambulance ARRP Agreement) under which
the Scottish Ambulance Service Trust may buy services from the supplier of the
Airwave Network. Scottish ambulance services started to use the Airwave Network
in August 2010.

The Fire and Rescue service procurement

2.49

2.50

In relation to the procurement of services for the fire and rescue Services, the
Department for Communities and Local Government published a Contract Notice
in the OJEC on 29 October 2002. Longlisted bidders were invited to submit a
proposal on 31 July 2003, and the supplier of the Airwave Network was invited to
submit a best and final offer on 18 March 2005.°2

After submitting a revised final offer on 31 August 2005, the Department for
Communities and Local Government notified the supplier of the Airwave Network
that it intended to award the contract to it on 24 February 2006.%

Key characteristics of the various Airwave customer contracts

2.51

Appendix [C] describes in detail the various contractual arrangements which
underpin the commercial relationships that the various customer groups have
entered into with Airwave Solutions. In this section, we first explain the scope of
the various contracts, how they relate to each other to the extent that they do and
what key commercial terms they cover. Within this analysis we draw out the main
differences between these key commercial terms.

% |nternal Home Office email dated 3 November 2016.

91 ARP response to Q3 of the RFI dated 17 December 2021.
92 Firelink Main Agreement, Recitals.

9 Firelink Main Agreement, Recitals.
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The PFI Agreement

2.52

2.53

2.54

2.55

The PFI Agreement sets out the agreed rights and obligations imposed on the
parties, while the schedules go into detail on matters such as the services
contracted for, the charging structure for those services, benchmarking and
termination.

The PFI Agreement was initially envisaged as an overall framework for an
estimated period of up to 19 years (driven by the 15-year service contracts, which
had different commencement dates, and the time needed to build and
decommission the network at the end of the service contracts, with the service
being fully operational by 2003). The applicable procurement regulations® had the
effect of setting an expectation, by the OJEC notice, that the contract would not be
extended.®® Unlike the current procurement regulations, the applicable
procurement regulations did not specify whether it was necessary for any
possibility of an extension to be included in the OJEC notice. However, the OJEC
notice specifically provided that the service would be completed after the 15-year
period (and what emerged from the procurement process was the PFl Agreement
which provided for a fixed-term arrangement that would end at a point to be
determined in 2019 or 2020 without terms relating to or contemplating its
extension).

No services are directly provided under the PFI Agreement. Rather, the agreement
governs the terms that are set out in the customer service contracts (‘Services
Contracts’ or, in this provisional decision report, the ‘Police Service Contracts’).
The Police Service Contracts are the individual contracts between Airwave
Solutions and relevant police forces, concerning access to the Airwave Network,
and charges for such access. The PFI Agreement contains a ‘Model Services
Contract’ setting out standard terms for the Services Contracts into which
individual police forces enter.

The PFI Agreement sets out the structure of charges as being comprised of a core
service charge, which is payable for access to the Airwave Network, and menu
service charges which are services users can elect to purchase from Airwave
Solutions. The contract specifies the initial level of core service and menu service
charges and contains provisions for these to be adjusted annually in line with
inflation according to set formulae. Such charges are subject to benchmarking.

%4 OJEC (1002), COUNCIL DIRECTIVE 92/50/EEC.pdf (legislation.gov.uk); and The Public Services
Contracts Requlations 1993 (legislation.gov.uk)

9 OJEC Notice, 23 January 1996.
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The Police Service Contracts

2.56

2.57

2.58

2.59

There are Police Service Contracts in place for each of the various police services
in England, Wales and Scotland. These are based on the model terms in the PFl
Agreement.

The start dates of the Police Service Contracts vary. The earliest contract in place
is understood to be from 29 June 2000, four months after the PFI Agreement
became effective.®® The duration of the Police Services Contracts was 15 years
from the Ready For Service (RFS) date they contain.®” The service contract that
originally drove the end date of the PFI Agreement® was the Northern
Constabulary contract, which was due to end on 9 May 2020.

The core services to be provided to the relevant police force and any menu
services that may be selected by it are derived from the PFI Agreement. The terms
of the Police Service Contracts are broadly similar to the terms of that agreement.
As a result, if the PFI Agreement is terminated (in accordance with the terms set
out therein), the Police Service Contracts will automatically be terminated without
notice to the parties.

The charging structure of the core services and menu services is that set out in the
PFI Agreement. There is an initial charge for the core services and menu services,
which is then adjusted on an annual basis, in line with inflation and according to
set formulae.

The ambulance services contracts

2.60

The Ambulance Main Agreement (Ambulance Contract) was entered into by the
DoH and Airwave Solutions on 19 July 2005.% It covers ambulance services in
England and Wales.'% The Scottish Ambulance ARRP Agreement (SAS Contract)
is a separate customer contract to the Ambulance Contract, covering ambulance
services in Scotland.'' The SAS Contract was entered into by the Scottish
Ambulance Service Board and Airwave Solutions on 18 July 2006, on terms near
identical to those of the Ambulance Contract. Where we refer to the ‘Authority’ in

% However, we understand that contracts signed before March 2001 were considered ‘incomplete’, so were
amended and re-executed after that date. The first ‘complete’ contracts were signed by West Mercia and
Leicestershire police services, on 26 March 2001. Source: information supplied by the Home Office on 14
July 2022.

97 The earliest ‘Ready for Service’ date was September 2001, for Lancashire police service.

98 Before the negotiations that took place in early 2016. See Appendices C and D.

%9 ‘AARP Project Agreement’, the project agreement between the Secretary of State for Health and Airwave
02 Limited, 19 July 2005.

100 Albeit that the ‘Territory’ of the Contract is England whereas Wales is outside the Territory. However, the
Ambulance Contract sets out sets out how services may be provided — on request by the Authority — to the
Welsh Ambulance Services NHS Trust (WAST) and WAST is included in the definition of Authority Service
Recipients.

101 ‘ARRP Project Agreement’, the project agreement between the Scottish Ambulance Service Board and
Airwave 02Limited, 18 July 2006.
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2.61

2.62

the context of these contracts we mean the DoH and/or the Scottish Ambulance
Service Board as the case may be.

The duration of the Ambulance Contract is stated as a period of ten years, with
scope for the Authority, at its sole discretion, to extend the contract in any service
area for up to five years, with a one-year extension being the minimum extended
term. Following an amendment via a Change Control Notice (CCN), 12 months’
notice was required if the option to extend was to be exercised.

The Ambulance Contract stipulates that the Authority pays charges for the network
services on a monthly basis. Further details regarding the charges are provided in

schedules to the contract. The charges under the Ambulance Contract are subject
to benchmarking.

The fire and rescue services contract

2.63

2.64

2.65

The Firelink Project Agreement is a contract with the Home Office under which
Airwave Solutions agrees to provide, and the Home Office agrees to pay for,
Airwave Network services to each ‘Qualifying Fire Authority.” Unlike with police
forces, there are no separate services contracts with each Qualifying Fire
Authority. 02

The Firelink Project Agreement commenced on 29 March 2006, to continue for a
period of ten years and nine months. The Home Office has the capability, at its
sole discretion, to extend the contract for up to 36 months (a major extension),
subject to such extension being a minimum of 12 months, with at least 24 months’
notice. In addition, under the Firelink Project Agreement, the Home Office had the
capability at its sole discretion to extend the contract with minor extensions for one
or more periods which do not exceed, in the aggregate, 12 months, with at least
one months’ notice. The Home Office’s extension capabilities were amended and
extended in 2016 (see Appendix C).

Under the Firelink Project Agreement there are two types of charges payable to
Airwave Solutions — capital charges and service fees, which are calculated in
accordance with a specified formula. Capital charges include one-off payments
relating to the achievement by Airwave Solutions of certain milestones and
subsequent service fees are payable after the milestone is achieved, as well as
until the Firelink Project Agreement expires or is terminated.

102 The Firelink Project Agreement contains a number of provisions that reflect this contractual structure. For
example, that Qualifying Fire Authorities cannot enter into agreements or vary the contract on the Home
Office’s behalf. Firelink Project Agreement
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The Sharer contracts

2.66

2.67

The majority of Sharer organisations access the Airwave Network on standard
terms and conditions which are not typically negotiated. Sharer organisations
include (but are not limited to) government departments, local authorities, and
energy/utility suppliers. Sharer organisations can choose between Airwave Direct,
a managed service comprised of network access and provision of a managed
terminal service, and Airwave Access where only network access is provided.'%3

The standard-form Sharer contract has a minimum duration of 2.5 years,
significantly shorter than the Blue Light Contracts.

Summary of distinctive features and relationships between the contracts

2.68

2.69

2.70

2.71

The PFI Agreement contains provisions for the benchmarking of the charges
payable by Airwave Network users. These are provisions intended to enable the
independent assessment of whether the charges represent value for money and to
provide a process for the variation or termination of services which are determined
not to be value for money. The PFI Agreement requires the benchmarking
exercise take place within an initial six-year period and is then repeated at least
every five years, although negotiations have led to this right being waived at
various points. The benchmarking provisions have been incorporated into the
Police Service Contracts, the Ambulance Contract and the SAS Contract but there
are no parallel provisions in the Firelink Project Agreement.

As noted above, the Blue Lights Contracts began with fixed term periods (of
between ten and 15 years) with varying ends dates, depending on when the
contracts were entered into. Where the contracts were capable of extension, this
was also for differing lengths of time, further fragmenting the end of the provision
of the Airwave Network. However, the Police Service Contracts allow the Home
Office to provide notice extending the original term of the contracts beyond the
expiry date and original terms to being the end date in line with other Blue Lights
Contracts within the specified region.

The contracts also differ in the circumstances and manner in which they may be
terminated. If the PFI Agreement is terminated, all the Police Service Contracts

end without notice, but the Firelink Project Agreement, the Ambulance Contract
and the SAS Contract are unaffected.

A unique feature of the Ambulance Contract is the provision for profit sharing in
the case of delay. Where there is delayed implementation of a formal interim

103 Motorola’s response to Q3(a) of the RFI dated 27 May 2021.
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milestone, for each day from the delay, the Authority will be entitled to a sum equal
to a percentage of the cost plus profit margin.

The decision to move away from reliance on the Airwave Network

2.72

2.73

2.74

2.75

In 2011, the government formed a project called the Emergency Services Mobile
Communications Programme (ESMCP) with the objective of replacing the Airwave
Network.'%* The programme conducted extensive industry and market
engagement between 2011 and 2014, primarily concerned with technology
selection. Many options were considered in terms of radio spectrum, and
technology.

It was recognised at the time that the technology and standards to deploy
dedicated public safety communications over a commercial network and ensure
emergency service pre-emption and prioritisation over private users when
necessary, were only just emerging, and might load a programme to replace the
Airwave Network with risk. To help mitigate this the ESMCP worked with the
international standards body 3GPP to develop 4G standards for public safety
cellular solutions.%%

The strategic drivers for change, as described in the Home Office’s 2013 Outline
Business Case for pursuing ESN, were threefold: 16

(@) The expected expiry of the Airwave contracts in the period from 2016 to 2020
as well as the OJEC notice, which led to a common understanding that the
PFI Agreement would be effective until 2020 and could not be extended.

(b) The significantly higher cost (estimated to be at least 200%)'%" of the Airwave
Network and services when compared with similar public safety systems in
Europe and price trends for publicly available mobile telephony.

(c) The increasing user requirements for mobile broadband data to support
operational transformation that could not be fully met by the existing system.

One strategic objective of procuring the design and roll-out of ESN was that ESN
would ‘be based on a commercial mobile communications network that can be re-
competed more regularly to exploit market forces and take advantage of

104 NAO (2016), Upgrading emergency service communications: the Emergency Services Network (HC 627),

page 5.

105 NAO (2016), Upgrading emergency service communications: the Emergency Services Network (HC 627),
paragraph 4.6.

106 \We examine other factors in the decision to procure ESN in section 4 of this report. See also Appendix B.
107 A Gartner Study commissioned by the Home Office in July 2013 calculated the normalised total cost of
ownership for Home Office users compared to a European peer average and concluded that ‘Gartner
concludes that the UK is paying above the market rate for TETRA services by 250%. The tolerance of the
UK total cost of ownership calculation is estimated to be 15%; allowing for this tolerance the UK would still be
200% more expensive than European peers’.
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2.76

2.77

2.78

technological evolution’. Four requirements were set for the new system, relating
to functionality, security, availability and coverage. It was noted that TETRA
technology could not meet all these requirements, without the use of additional
broadband technology. While there were various options for combining TETRA
technology with broadband, the chosen technology, 4G Long Term Evolution
(LTE)"'%8 could meet all the stated requirements.

The chosen technological option was to make use of commercial 4G LTE services
enhanced with extended coverage and public safety service platform and as noted
above, one key aim was to avoid the risk of ‘lock-in’ with a provider (recognised as
a key issue in the way in which LMR technology had been implemented) in order
to:

(a) Encourage competition in the commercial mobile services market segment
and benefit from commercial rates (even with a premium for emergency
services airtime)

(b) Target best of breed providers in this specialist ESN functionality market
segment

(c) Maintain the ability to compete this separately in the future and as a
contingency should there be a delay to open standards.

The intent to facilitate future competition was further clarified as follows:

Currently the extended coverage required is provided only by the
incumbent supplier, and moving to 4G LTE would require re-investment in
infrastructure to replicate this coverage for ESN. We need to procure this
infrastructure to create a ‘neutral host’ to avoid the risk of ‘lock-in’ and
support future competition:

° It avoids the mobile service provider having to make this investment

° It can be made available to any future MNO provider, allowing a longer
period for recovery of the investment.

Thus, it was hoped that the long term competitive dynamics would be very
different, once the ESN solution was fully implemented.%°

108 A standard for wireless broadband communication for mobile devices and data terminals, based on the
GSM/EDGE and UMTS/HSPA technologies. See ETSI's webpage for more information.

109 This paragraph and the two preceding it draw on the Home Office’s ‘Outline Business Case for the
Emergency Services Mobile Communications Programme (ESMCP)'.
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2.79

2.80

On 18 April 2014, the Home Office invited prospective suppliers to submit
proposals to supply ESN. Three main lots were issued to provide the relevant
services: 10

(a) Lot 1 required a delivery partner to oversee the build-out of ESN; programme
manage and report on transition; provide cross-Lot integration; training
support; vehicle installation reference design and assurance; and delivery
support. The ‘Delivery Partner’ contract was awarded to Kellogg Brown and
Root (KBR). We refer to this contract as ‘Lot 1’ in the remainder of this report.

(b) Lot 2 required a service provider for: end-to-end systems integration; public
safety functionality; account management; network and IT infrastructure;
technical interfaces; user device approval and management; application
approval and hosting; customer support; and service management. The ‘User
Services’ contract was awarded to Motorola. We refer to this contract as ‘Lot
2’ in the remainder of this report.

(c) Lot 3 required a mobile network operator to provide an enhanced radio
access service with highly available national coverage and an interface to
User Services and the Extended Area Services."'" The contract to provide
‘Network/Mobile Services’ was awarded to EE. We refer to this contract as
‘Lot 3’ in the remainder of this report.

While the initial procurement process concentrated on the contracts with Motorola
and EE, there were a number of additional items that needed to be procured
before the ESMCP could be implemented. These are known as ‘related projects’
and all of these (as listed below) have to be delivered and proven to interface with
the application software (by Motorola) and the network (by EE): 112

(a) Extended Area Service (EAS) coverage: major and minor roads that fall
outside of those in the primary coverage area.

(b) Air coverage: above 500 feet (already in the primary coverage area), up to
10,000 feet.

(c) London Underground coverage.

110 Emergency Services Network (ESN) — Information Note; Home Office (undated). See also Home Office:

About the emergency services network

"1 The CMA understands that a fourth lot to supply network access in rural areas was also considered but
was later withdrawn by the Home Office.

2 Emergency Services Mobile Communications Programme Independent Review by Simon Ricketts —
Advisor to Permanent Under Secretary (HO), October 2017, page 5.
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(d) User devices: specially-optimised, rugged handset or fixed vehicle devices,
with other devices (including a non-rugged alternative) available for the start
of mass transition.

(e) Control rooms.
(f)  Vehicle and aircraft installations.
(g) Customer support services to enable transition. "3

2.81  The multi-stage tender process ran from April 2014 to September 2015. Table 2.1:
below summarises the main contract awards.

Table 2.1: Overview of the three contracts awarded in 2015

Lot Description Chosen Supplier Awarded Period \ng\llye 'I\Eﬂz)énsion \H/iagl;]e ER);Egl;Je

Yrs £m Yrs £m £m
1. Delivery Partner KBR 26/08/15 55 49.7 1.5 49.7 60 - 90
2. User Services Motorola 08/12/15 6.5 235.2 1.5 293.9 120 - 245
3. Mobile Services EE 08/12/15 6 658.4 1 735.8 200 - 530

Source: Home Office

2.82 The plan, reflected in the contractual provisions agreed by the winning bidders,
was to design, build, test and assure the solution over a 21-month period (referred
to as the Mobilisation period). This period was increased from 17 months (the
timetable that had been originally set, based on what industry participants believed
to be sufficient time), following negotiations with EE and Motorola, with the Home
Office being prepared to extend it to 24 months, and the suppliers considering that
21 months would be sufficient for them to complete, build and test the network. 4

2.83 The transition period would then start, during which users would progressively
move, region by region from the Airwave Network to ESN. The agreed timetable
was for the transition to start in September 2017 and be complete by the end of
2019, ie to take 27 months. The plan had originally been to allow for a four-year
transition, but this was reduced to 2.5 years due to the cost of the Airwave
Network services and because it had ‘not been possible to agree a notice based
arrangement to contract termination as was originally assumed’: as part of
discussions with Airwave Solutions about a possible phased transition, Airwave
Solutions had ‘simply proposed an expensive, blanket, extension of all contracts to
2020’15

2.84  This plan is shown in Figure 2.2: below.

"3 |t is also important to note that before a ‘national shutdown’ of Airwave can occur the other user
organisations beyond the emergency services also have to implement the new solution.

14 Draft letter from the Home Office Permanent Secretary to [5<] of the NAO.

115 Home Office internal briefing, 29 July 2014.
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Figure 2.2: Original ESMCP timetable
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Source: Home Office

2.85 During the transition period, an ‘interworking’ technological solution would be
required to enable users to make calls between the Airwave and ESN networks.
This is discussed in section 5 of this provisional decision report.

Key developments since 2015

Acquisition of Airwave Solutions by Motorola and subsequent negotiation

2.86 On 3 December 2015, Motorola agreed to purchase Airwave Solutions from
Macquarie, subject to approval by the Home Office, and on 7 December 2015, the
Home Office accepted an undertaking from Motorola, referred to as a Deed of
Undertaking, not to complete its proposed purchase of Airwave Solutions without
the Home Office’s approval.'6

2.87  On 8 December 2015 the Home Office agreed the Lot 2 contract with Motorola.'"”

2.88 Following commercial negotiations, a number of agreements were entered into
between Motorola and the Home Office on 17 February 2016. These agreements
included Heads of Terms (HoTs), "' dispute settlements (‘the Benchmarking
Settlement’ and ‘the Ambulance Settlement’) covering various disputes between
Airwave Solutions and the Home Office and between Airwave Solutions and the
ambulance authorities, and a Deed of Recovery, the purpose of which was to
address the ‘conflict of interest’ that the Home Office considered Motorola’s
ownership of Airwave Solutions and its role as a key supplier to the ESMCP
programme gave rise to. '"°

116 Deed of Undertaking by Motorola Solutions, Inc. in favour of the Secretary of State for the Home
Department, 7 December 2015.

"7 ESMCP Terms and Conditions, 7 December 2015.

18 Heads of Terms Regarding extensions, 17 February 2016.

19 Deed of Recovery between Motorola Solutions, Inc. and the Secretary of State for the Home Department,
17 February 2016.
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2.89 Under the HoTs, contract end dates were aligned across all the emergency
services contracts with Airwave Solutions to a ‘National Shutdown Date’ (NSD)
target of 31 December 2019 and the Home Office gained a unilateral right to
extend the same contracts at the prevailing price.'?° Individual contracts remained
in place and the Home Office led on the negotiations while engaging with the
relevant ambulance and fire and rescue service representative bodies. These
amendments were implemented in August 2016 via an Umbrella Change Control
Note (UCCN1).

2.90 Other key details of these agreements are provided in Appendix C and the
negotiations that led to these agreements are further discussed in Appendix D.

ESN delivery delays and re-plans

291  The timescales for the delivery of Lot 1, Lot 2 and Lot 3 were defined and
expressed as the duration in days and months following the effective date (ED) of
the contract:

(a) ED + 28 days: integrated plan
(b) ED + 5 months — agreed and documented technical design
(c) ED + 21 months — first transition starts, i.e. September 2017.

2.92 The first two milestones were not met, and by the summer of 2016, the Home
Office decided to develop a new plan in collaboration with EE and Motorola. This
led to a Change Request (CR110), raised in September 2016, and a new set of
milestones and a planned delay of three months to the beginning of the
transition. 2!

2.93 Delays however continued throughout 2017, and by December 2017, the Home
Office decided to consider all possible options, including the potential
abandonment of ESN.

2.94  In the meantime, Motorola had acquired Kodiak Networks,'?? a privately held
provider of broadband push-to-talk (PTT) for commercial customers. Under
Motorola ownership, the Kodiak team started the process of developing its PTT
application to meet the needs of public safety customers, thus turning it into a
mission critical push-to-talk (MCPTT) application. In May 2018, Motorola invited
the Home Office to consider switching from the MCPTT application that it had sold
as part of its Lot 2 contract, Wave 7000, to the Kodiak MCPTT application.

20 Home Office on behalf of the police; Department for Communities and Local Government (later
transferred to the Home Office) on behalf of the fire services; the DoH for the ambulance services in England
and Wales; the Scottish Ambulance Service Board for the Scottish ambulance services.

21 Home Office presentation to ESMCP stakeholders, 4 October 2016.

122 Motorola press notice, 28 August 2017. Motorola Solutions completes acquisition of Kodiak networks
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2.95

2.96

2.97

2.98

2.99

Although at that time, a limited number of the requirements set out in Lot 2 were
met by the Kodiak MCPTT application,'?? it was considered to be a more
appropriate application than the Wave 7000 application that was being developed.
That was not least because it was specifically designed to operate over 4G cellular
networks and was seen as easier to adapt to the needs of blue light customers.

Following negotiations held from May to August 2018, in which it was agreed to
reset the ESMCP, Heads of Terms were signed on 21 September 2018. These
Heads of Terms would be implemented through a Change Advisory Note
(CANS00) which was signed on 14 May 2019.

CANS500 endorsed the change of the planned MCPTT application from Wave 7000
to Kodiak. CAN500 also endorsed the plan to deliver the functions of Kodiak
incrementally, culminating with ‘Kodiak 10" which would enable users to be
migrated to ESN and the Airwave Network to be switched off,'?* rather than the
original plan to deliver all Wave 7000 functions together. The Home Office
considered that the benefits of incremental delivery were ‘an early sight of test
issues, the opportunity to build confidence with Users by familiarising with the new
system and a better cash flow profile for Motorola rewarding development
progress’. CANS00 included a revised date for ‘mobilisation complete’ of 30
November 2020, rather than the original contract date of 15 September 2017.725

Following CANS00, the plan was refreshed twice in 2020: in February 2020 (in a
re-plan called ‘Taking heat out of the plan’, based on Kodiak 11, with a
‘mobilisation complete’ date of 29 October 2021), and in November 2020 (the
“11.x’ plan, based on Kodiak 12, with a ‘mobilisation complete’ date of 31 March
2023).126

By July 2021, the ESMCP had fallen behind further. The Home Office’s estimated
target date for starting transition was the second quarter of 2024, with completion
targeted for the end of 2026, although this is regarded by the Home Office as
‘simply the anticipated date’ at which the Airwave Network could be shut down.'?7
These target dates are set out in Table 2.2:.

Key changes to the target dates, over time, for implementing ESN and
transitioning users from the Airwave Network to ESN, are set out in Table 2.2:.

123 Motorola internal presentation, undated, slide 3. This shows that when the HoTs were signed, the Kodiak
MCPTT application met 18% of the 510 Lot 2 functionality requirements.

124 A series of implementation steps were planned to lead to this: ‘Direct 1’ based on Kodiak 8.4, ‘Direct 2’
based on Kodiak 9.0, ‘Direct 3’, which was later de-scoped from the programme, was going to be based on
Kodiak 9.1.

25 Home Office teach-in slides, 1 December 2021.

126 Home Office teach-in slides, 1 December 2021.

27 Home Office teach-in slides, 1 December 2021; HO responses to Q35 of the RFI dated 11 February

2022.
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Table 2.2: Implementation schedule changes since December 2015

August 2016 May 2019 (the November 2020  July 2021 Full
Date of plan December 2015 (NAO report) reset) (11.x Plan’) Business Case
‘Mobilisation
complete’, start of September 2017  September 2017  November 2020 March 2023 April 2023
transition
firwave Shutdown March 2020 December 2019  December 2022  December 2026 Bi‘]:ember 2026
Transition period 30 months 27 months 27 months 27 months 27 months

Sources: NAO (2016), Upgrading emergency service communications: the Emergency Services Network, Figure 11; NAO (2019),
Progress delivering the Emergency Services Network, figure 4, Home office Teach-in slide pack.

Negotiations relating to the Airwave Network

2.100 As the delivery of ESN has taken longer than had been expected in 2015/16, it has
been necessary to extend the various emergency services contracts with Airwave
Solutions beyond 31 December 2019. The terms of these extensions have been
the subject of bilateral negotiations, led by the Home Office on behalf of key
customer groups, which have taken place in 2018 (from April to September) and
(unsuccessfully) in 2021. In 2021, negotiations having been unsuccessful, the
contracts were extended by the Home Office’s exercise of its contractual right to
set and issue notice of the NSD Target Date.

2.101 In addition to these negotiations, the Home Office and Motorola carried out
negotiations in early 2017 as part of a replanning of the ESMCP programme that
was expected to lead to extensions of the period of operation of the Airwave
Network spanning a few months. These negotiations resulted in a £[3<] million
one-off discount to apply in 2020.

2.102 The 2018 negotiations resulted in an extension of the period of operation of the
Airwave Network to 31 December 2022 and had the effect of varying certain of the
matters set out in the 2016 HoTs. In commercial terms, this involved an additional
[<]% discount to core service charges and the continuation of the discount
(credits) given in 2016 (amounting to £[3<] million). As part of the negotiations,
Motorola modelled prices on two bases, neither of which was taken up by the
Home Office:

(@) In April 2018, it modelled a [3<]-year extension that assumed that previous
discounts (£[3<] million and the £[3<] million) would not apply and built in
discounts increasing over time from [3<]% to [$<]%."%®

(b) In June 2018, following a request from the Home Office to consider an 18-
month rolling extension, Motorola proposed another [3<] year extension with
breaks and a minimum period of [3<] years. This assumed that previous

128 Motorola presentation to the Home Office, 17 April 2018.
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agreed discounts would not apply and built in discounts increasing from
[5<]% to [3<]%. It also transferred the cost of the decommissioning of the
assets to the Home Office if the early break option was exercised.'?°

2.103 The 2021 negotiations related to the potential extension of the contracts beyond
2022 as it was not expected that customers would finish transitioning from the
Airwave Network to ESN before the end of 2026. As at June 2021, Motorola’s
position was that charges should increase by £[3<] million, due to the need to
refresh the Airwave Network. Negotiations stalled following the launch of the
CMA’s MIR consultation on 8 July 2021 and launch of the MIR on 27 October
2021, and in December 2021 the Home Office exercised its right to extend the
contract unilaterally to 31 December 2026 at current prices.

Evolution and future of relevant technology

2.104 Since at least 2015, there has been much debate about the speed at which LMR
technology will be replaced by LTE for emergency services use, or whether the
two will be used as complements for one another.'® Investment analysts have
tended to see LTE as only a ‘long-term’ risk to companies providing products and
services based on LMR technology. 3

2.105 We understand from the IAP (as advised by the European Telecommunications
Standards agency (ETSI)) that TETRA, the LMR technology used to provide the
Airwave Network, is not being developed further, for example to support mission-
critical data.’® Having carried out extensive research into the plans of several
European countries and other countries around the world, the IAP concluded that
although TETRA is likely to be in use in some locations around the world beyond
2030, there is a move towards LTE to support mission-critical broadband
communications in many comparator countries.

2.106 Motorola nonetheless told us that LMR networks are regarded by customers as
current technology, in which they are willing to invest significant sums of money in
order to maintain that technology in the future. It provided examples of LMR
networks around the world that it is involved in designing and implementing and
told us that it continues to invest approximately US$[$<] million per year in LMR
R&D. It is also investing in ‘broadband MCPTT software features and in 'dual

129 Motorola presentation to the Home Office, 6 June 2018.

130 For example, reported comment by [$<], then [3<] of Motorola Solutions Inc., on 9 September 2015 that
‘public safety LTE is additive to LMT’ in an article in Radio Resource international on 9 September 2015,
and reported comment by [3<], then [$<] at Motorola Solutions Inc, in Critical Communications Today, 7
August 2018, ‘Motorola Solutions news round-up’. That ‘for the foreseeable future many, many, many years
in public safety, it will be LMR and LTE rather than LTE as a replacement for LMR’.

31 Raymond Jaymes report, 23 February 2018; Wells Fargo Securities report, 28 February 2018; Jefferies
report, 8 July 2021.

132 Independent Assurance Panel submission to the Competition and Markets Authority, 5 April 2022, page
10.
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2.107

2.108

mode’ devices that can operate on either LMR or LTE technology.3 It considers
both technologies to be of ‘profound current and future strategic significance’,
while many governments are still evaluating the move towards broadband
technology. While in the UK the Home Office has served a notice for the shut-
down of the Airwave Network by the end of 2026, Motorola believes there is a
good chance that the transition process may take longer than the Home Office
expects. Motorola has invested significantly in developing products that facilitate
the ‘hybrid’ operation of both LMR and broadband networks (including the
development of dual mode devices, while such transition takes place, or even on a
longer basis). It also considered that the Airwave Network should not be regarded
as ‘old’ in technology terms, or in terms of Airwave’s significance to Motorola more
generally as part of its global LMR activities. 34

In a March 2021 presentation to Home Office advisers and senior civil servants
describing the Airwave infrastructure, including the need to refresh some key
equipment to ensure that it continues to provide a reliable service, Airwave
Solutions described the TETRA market as still growing, highlighting that 50% of
the installed base was in Europe, where a 2.4% growth rate was expected while a
growth rate of 14.9% was expected in North America.'® The presentation also
highlighted customers’ commitment to TETRA technology, showing a range of
contracts that are expected to continue beyond 2025 and for some well into
[5<].136

Turning to the UK, Motorola’s views on the future of LMR technology appear to
centre on the potential for the Airwave Network to be retained alongside ESN as a
complementary infrastructure supporting voice communication, with ESN being
focused on data:

(@) In ameeting held in September 2020, Motorola suggested to the Home
Office that a change of direction for ESN would be beneficial. This was
described as an ‘ESN/Airwave Convergence/Co-existence’ strategy that
‘would involve revisiting the service and transition strategy — with the concept
of keeping both networks (ESN and Airwave) — and hence a revisit of the
Business Case. The principle would be that the proven Airwave Service
could continue to provide reliable “voice” services, and the new ESN Service
would focus on “enhanced services” such as analytics, video etc. - and allow
a period of stabilisation for the ESN Service. Commercially, MSI could
provide greater flexibility for a longer term, strategic arrangement with both
technologies.’ This was consistent with Motorola’s overall goal of establishing

133 Motorola’s Fifth Supplementary Submission to the CMA’s Oral Hearing on 10 February 2022, 18 March

2022.

134 Motorola’s Fifth Supplementary Submission to the CMA’s Oral Hearing on 10 February 2022, 18 March

2022.

135 Forecast to 2023, based on a 2019 report produced by IHS Markit on TETRA terminals.
136 Motorola internal presentation on Airwave, 11 March 2021.
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a long term strategic relationship covering Airwave, ESN and other services.
In parallel, Motorola developed revenue and profit forecasts based on a
scenario in which the Airwave infrastructure would continue to coexist
alongside ESN until at least 2030, if not longer. This presentation assumed
that Motorola would provide its ESN services ‘for free’ and would broadly
maintain its current level of revenue across ESN and Airwave longer term
under this hybrid infrastructure. '’

Motorola’s expectations, as set out in its 31 December 2020 Impairment
review, were as follows: ‘Airwave’s core contracts were last renewed in
December 2018, extending the current Airwave service to December 2022.
Negotiations are ongoing with government around a further extension to the
Airwave service, potentially to December 2024. Airwave management further
believe that an extension to December 2025 will already be necessary,
based on current ESN transition timelines (note that the original Motorola
model that backed up the Airwave acquisition in 2016 also assumed cash
flows to 2025). Management also envisage that post-2025, significant
elements of the Airwave network would be required as a complementary
service to ESN, providing voice and remote area coverage, up to 2029.
Internal organisational changes have brought Airwave and ESN together
under unified Motorola management control, paving the way for the provision
of complementary services delivered by one merged UK business.’ '3

Recent developments relating to the ESN Lot 2 contract

2.109 Since the CMA’s original consultation and decision to carry out a market
investigation, both Motorola and the Home Office have continued to work together
on the Lot 2 contract. Some developments in these discussions are relevant to the
context in which we have reached our provisional decision. In particular:

(@)

Motorola has informed the Home Office of its intention [5<].7%° In a letter
about that, Motorola noted that one potential remedy resulting from this
market investigation was divestiture of the Airwave business. Motorola stated
that ‘[w]hile we do not agree ... that divestiture would represent a
proportionate remedy, given the extremely uncertain regulatory environment
we face by participating in both ESN and Airwave, we have no realistic option
but to [3<]. We are required to take this step in order to directly address the
CMA’s concerns.’ 140

137 Email from Motorola to Deloitte, 16 September 2020; Motorola internal presentation, 25 August 2020;
Motorola internal presentation, 16 October 2020, discussed with Motorola [<] on 12 November 2020.
138 Motorola internal ‘Local Statutory Entity Investment Valuation and Impairment Review, 31 December

2020.

139 |_etter from Motorola to the Home Office, 16 November 2021.
140 |_etter from Motorola to the Home Office, 16 November 2021.
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(b) In June 2022, we were informed that [$<].141

(¢) In September 2022, we were informed by Motorola that it was in discussions
with the Home Office with a view to [3<]. We were also informed that
Motorola [5<]. The Home Office has [$<]."4?

41 Motorola’s response to questions on Lot 2 expiry, 14 June 2022.
142 Motorola Update Note to the CMA, 7 September 2022 and Home Response to RFI dated 13 September
2022.
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3.1

3.2

Scope for competition and market definition

In this section, we set out our analysis of:

(@) The scope for competition in the supply of the relevant services and whether
there is a market for them which is open to our assessment under the
statutory market investigation framework; and

(b) the appropriate market definition.

As to the first of those, the provisional conclusion we reach is that there is scope
for relevant competition and a market which is capable of assessment. On the
second, we provisionally define the market as that for the supply of
communications network services for public safety and ancillary services in Great
Britain.

Contracts, markets and the application of the statutory framework

3.3

3.4

3.5

3.6

Before we make any assessment of competition, our analysis (in paragraphs 3.3 -
3.92) focuses on whether there is scope for competition in the supply of LMR
network services for public safety and a market that we can assess. At this stage
of our analysis, we are just concerned with those questions. After reaching a
provisional conclusion on them, we then move on to consider how the market
should be defined (in paragraphs 3.93 - 3.121) (and in the subsequent section of
this report we assess competition in the market).

Motorola has made submissions that there is no market to analyse in this
investigation. A central element of these submissions is that the supply of LMR
network services for public safety by Airwave Solutions amounts to no more than a
contract between two willing parties. 43

Motorola submits that there is therefore no scope for a competition assessment
now to be carried out and all the parties’ rights and obligations are fully defined
and enforceable through the contract (the PFI Agreement, as extended and
amended). In Motorola’s view, matters should be assessed through this
contractual lens: that large, sophisticated and willing contracting parties exercised
free and informed choice to agree contractual provisions that they are able to
enforce.#4

Motorola has said there was competition in relation to the supply of LMR network
services for public safety in 2000 and the CMA should assess the market by
reference to competition in the tender for the original PFI Agreement (ie at the

143 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 8.

144 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27

May 2022, paragraph 7
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point at which the Home Office, through PITO, and BT willingly entered into a long
term agreement). It submitted that:

(@) The correct approach in the context of markets characterised by bidding and
tendering is to examine the conditions of competition when competition for
the market takes place’® and that the contractual starting point in 2001
should be an integral part of our assessment as this was when the Airwave
Network came about;'#6 and

(b) competition has not taken place since the original tender process, '#” which
tender resulted in a competitive outcome. 148

3.7 The implication of these submissions is that we should not look at forms of
competition other than for the market at the time of the PFI Agreement.

3.8 Motorola has also submitted that there is no competitive interaction between the
Airwave Network and ESN and in particular that:

(@) Motorola cannot delay ESN or reduce its quality, because the terms on which
customers would be served and the timing of the migration were determined
at the tender stage of the ESMCP'4° and Motorola would face significant
financial penalties for any delays to ESN which it caused;'*°

(b) Airwave Solutions’ profitability is affected by ESN only in the sense that
Motorola might incur additional costs if the end date of the operation of the
Airwave Network changes; '

(c) assoon as ESN was commissioned, there was nothing that Airwave
Solutions could do to delay or reduce the extent of switching to ESN by
improving aspects of its offering to the Home Office%? and there is no

145 Motorola’s first supplementary response to the 10 February 2022 hearing with the CMA, 4 March 2022,
paragraph 2.

146 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 2(c).

147 Motorola’s first supplementary response to the 10 February 2022 hearing with the CMA, 4 March 2022,
paragraph 3.

148 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27
May 2022, paragraph 13.

149 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 13.

150 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 76.

151 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraphs 10-11.
52Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27 May
2022, paragraph 55.
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evidence that Airwave Solutions could speed up or slow down the transition
to ESN by offering lower prices;'531%4

(d) once ESN was commissioned there was no scope for competition between
ESN and the Airwave Network as investment in ESN would not have been
undertaken speculatively in the expectation that customers would migrate
depending on the relative attractiveness of the terms offered;'%® and

(e) ESN was simply envisaged as a replacement for the Airwave Network and
was never considered to be a possible alternative to the Airwave Network
that would improve the Home Office’s bargaining power in contract
negotiations. 156

3.9 Motorola further submitted that since 2016 there has been no scope for
competition through negotiations. This is because, it submits, there has been no
requirement to negotiate, including on terms such as the price and duration of the
contract under which the Airwave Network is provided. The terms on which the
blue light services access the network were set in the original PFI Agreement and
in the 2015/16 negotiations that resulted in the HoTs (which gave the Home Office
the right to extend the contract on the same terms as long as it required).'®”

3.10  Motorola has told us that economic bargains struck bilaterally along the way do not
reveal anything about whether a market is working well. 158

3.11  Motorola also submitted that the scope for competition is determined by the
decisions of the buyer, in this case the Home Office, about when and how to
procure the relevant service.® It said that there were instances where competition
could have taken place but did not because of the decisions taken by the Home
Office.'®? For example:

153 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27
May 2022, paragraph 58.

54 Motorola made similar submissions to us in an update note on 7 September 2022 (paragraphs 13 and 14)
to the effect that the Home Office’s procurement of ESN to replace the Airwave Network deprives Airwave
Solutions of its entire customer base and it cannot, actually or potentially, compete against ESN for those
customers. The arrangement under which the Airwave Network is provided is just a contract in ‘run-off’ and
‘the Airwave service is simply the execution of a contract on agreed terms.’

155 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27
May 2022, paragraph 57.

156 Motorola’s response to the CMA’s market investigation reference, 15 November 2021, paragraph 163.
157 Motorola’s response to the CMA'’s Issues Statement, 10 January 2022, paragraph 16.

158 Motorola’s first supplementary response to the 10 February 2022 hearing with the CMA, 4 March 2022,
paragraph 4.

159 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27
May 2022, paragraph 18.

160 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27
May 2022, paragraph 19.
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3.12

(@) The Home Office could have chosen to run a competitive procurement
process for communications network services for public safety and ancillary
services for the period 2020-2026; %"

(b) the Home Office could have chosen a 10 year deal with various break
options offered by Motorola in 2018 in return for very substantial discounts 62
(of between [5<]% and [$<]%),®® and

(c) the Home Office could have procured ESN as an alternative solution that
would be available alongside the Airwave Network. 64

Taking account of these submissions, we have assessed:

(@) Whether the supply of LMR network services amounts to a single contract
between two willing parties and whether it can constitute a market, and the
implications of this for the applicability of the market investigation regime;

(b) the types of competitive processes that can exist in bidding markets and the
relevance of the tender for the original PFI Agreement;

(c) whether investment in ESN by Motorola can, in principle, be thought of as a
form of competition with Airwave Solutions — or would be a form of
competition if Motorola did not own Airwave Solutions;

(d) the role of the contractual provisions established in 2016 in our competitive
assessment; and

(e) the role of choices made by the Home Office in that assessment.

Contracts and market investigations

3.13

In this subsection we consider whether the supply of LMR network services for
public safety by Airwave Solutions amounts to no more than a contract between
two willing parties, with no scope for a competition assessment to be carried out,
because all the parties’ rights and obligations are fully defined and enforceable
through the contract between them. We start by making a broad general
observation about markets and the statutory markets investigation regime, and
some further preliminary commentary, that provides the context for our
consideration of these questions and Motorola’s submissions.

161 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27

May 2022, paragraph 20.
162 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27

May 2022, paragraph 23.
163 Section 3.3.1, paragraph 2.
164 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27

May 2022, paragraph 22.
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3.14

3.15

3.16

3.17

3.18

3.19

Our broad general observation is that the statutory powers given to us to
investigate markets under the markets investigation regime and, where
appropriate, to impose remedies, are premised on the bases that:

(@) markets do not always deliver effective outcomes; and

(b) market mechanisms such as freedom of contract, that can often be relied
upon to ensure efficient outcomes, do not always do so.

In many cases, the failures referred to in the previous paragraph may be in
markets where larger suppliers provide goods or services to multiple customers or
consumers who are not in a position to properly protect their own interests.
However, there will also be circumstances, as may be the case here, where even
for parties who may at first sight appear to be relatively large and knowledgeabile,
the competitive process is not properly protected by contractual freedom alone
and, as a result, customers or consumers pay higher prices or receive worse
quality than would be expected in a well-functioning market.

Our provisional view therefore is that the existence of a contractual framework
between the Home Office and Airwave Solutions / Motorola does not obviate the
need for an investigation of whether there are features of the market that may
have an adverse effect on competition. That framework does not necessarily
provide a complete explanation of the competitive position of the parties and / or
preclude the possibility of competitive distortions.

Parties may enter into contracts freely and on an informed basis. However, the
observation that a party has entered into a contract freely and willingly does not in
itself demonstrate that the market is working effectively or that no competition
problem exists. It only suggests that the party may be better off with a contract
than without. Parties may enter into contracts with suppliers who have market
power, or even monopolists, if that is better than not doing so, but the existence of
those contracts does not necessarily indicate that there are no competition
concerns in the relevant market.

Our powers and duties in the relevant part of the Act reflect the preceding points.
Those powers and duties are wide. They require us to decide whether features of
the relevant market give rise to an AEC and, if so, to consider whether and how to
remedy it. They apply whether or not there are contracts between parties and even
if any remedy we impose requires changes to those contracts.

We also note that the existence of a contractual relationship between parties, even
if they are the main or only industry participants, does not preclude the existence
of a market. A market is characterised by the interaction of supply and demand
and the price that results from this interaction. Even a situation in which there are
only two participants — a monopoly supplier and a monopsony buyer — bound by a
long term contract still amounts to a market.
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3.20

3.21

3.22

3.23

3.24

A market of the kind referred to in the previous paragraph can, in our provisional
assessment, be thought of in two aspects. There is (or was) a market for the
original contract — the bidding market. There are also competitive interactions in
relation to the performance, variation or enforcement of the contract once it is
entered into. The former results in a legal structure where the contract defines
parameters of the parties’ relationships. The latter is concerned with the
commercial and economic structure in which the parties’ relationship exists and
where, particularly in long term complex contracts, there continues to be scope for
competition (as illustrated in the following paragraphs).

A market in which a contract was initially awarded by a competitive process can
have or develop features that prevent, restrict or distort competition. Choices
made by purchasers at the point of contracting may be limited or distorted by
market features. The initial contract may not have anticipated, or may even have
intentionally left unresolved, potential developments (see further below).
Circumstances may change over time so that new features arise, or existing ones
are exacerbated, with a consequent impact on the competitive process during a
contractual relationship. A contract may come to an end and a lack of effective
choices may tie the purchaser into a continuing relationship with the supplier.

We are not minded to regard an intervention under the markets regime into
existing commercial arrangements that include a contractual framework as
improperly affecting contractual certainty or confidence in the effectiveness of
contracts. Contracts are an important underpinning of commercial relationships
and of an effective economy, but there are occasions where features of a market
result in the commercial process not working to ensure competitive outcomes for
customers and consumers. Identifying and, where necessary, remedying such
failures is also an important part of ensuring that market participants can have
trust and confidence in their relationships.

We make two further preliminary comments. The first is that we do not think it is
correct to characterise the supply of LMR network services for public safety in
Great Britain as comprised of one contract.

Rather, as explained in section 2 of this report, Airwave Solutions has contracts
with five distinct categories of customers, which were entered into at various times
through different procurement processes. Whilst in practice the Home Office has
been the principal negotiating party for all the contracts since 2016, each contract
formally remains separate and contains some materially different terms (see
Appendix C). To the extent that these terms have changed over time so that they
are now more similar than when the contracts were entered into, for example now
having common end dates, this was a result of negotiations that took place
subsequent to the dates of the original contracts.
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3.25

3.26

Our second further comment is that the analysis of contracts may form part of the
CMA’s market assessment, usually in order to provide a deeper understanding of
how terms may provide an indicator of competitive distortions.'®> However, there
are significant limitations to how probative contract terms themselves, particularly
when looked at in isolation, can be in the assessment of the functioning of
markets.

We generally proceed on the basis that contracts are legally binding and liable to
be complied with (and enforced if not). Nevertheless, even where a supplier's
responsibilities are set out in contracts, in practice its performance will often be
influenced by its incentives and the competitive conditions in the market. There are
a range of reasons for this: 166

(a) Particularly in long term contracts which involve dynamic, complex, and
bespoke services with a wide range of features, those services and features
will not always have been definitively conceived, specified and agreed in
advance. Rather, the practical challenges and costs associated with
identifying all the relevant contingencies and specifying them in a contract in
a comprehensive, readily-understandable and enforceable way mean that
contracts often set out overall objectives and outcomes, and a framework for
performance that gives the parties a degree of flexibility and/or room for
further agreement about how those objectives and outcomes will be
achieved. Even where contractual provisions and requirements are
comprehensive, a supplier can still choose to exceed these requirements if it
is sufficiently incentivised. This could be, for example, if it wishes to send a
signal to existing or potential customers about its performance and
strengthen its ability to win future business. Given this flexibility, competitive
pressure can play an important role in disciplining suppliers and ensuring
they make efforts to perform competitively beyond what is specified in the
letter of the contract.

(b) Contract terms can be varied or waived by parties. The longer and the more
complex the contract, and the more complex or dynamic the technological
and business context, the more likely this is. The degree of competitive
pressure can affect whether that supplier is able to renegotiate terms in its
favour or induce a customer to waive their contractual rights.

(c) The enforcement of existing contractual terms in practice can be costly, time-
consuming and risky, and potential contractual disputes may often be
resolved by renegotiation of the terms rather than litigation. This can be due
to uncertainty about the interpretation of specific terms or wider

165 See CC3 (Revised).

166 These are set out in various economic and legal papers, including: Hermalin, Katz and Craswell (2006)
‘The Law and Economics of Contracts’ and Tirole (1999) ‘Incomplete contracts: where do we stand’.
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3.27

considerations, such as the cost and reputational impact of enforcement.
Those factors can, in turn, affect the way parties perform their obligations or
engage in discussions or disputes about them. This again is particularly likely
to be the case for complex and multi-faceted contracts where in practice it is
often difficult to interpret contractual terms and observe and verify a
supplier’'s adherence to them.

In addition, a customer, especially one party to a long term contract, may be
reluctant to take enforcement action where its interest is in the performance
of the relevant aspect of the contract as part of long term delivery, rather than
obtaining damages (which may be limited), and in maintaining its relationship
with the supplier over that term in order to achieve effective delivery and
continuity of supply. This is particularly likely to be the case where there is no
commercially feasible alternative to the supplier.

In principle, suppliers may also be influenced by the costs and reputational
impact of enforcement action, for example on their other customers or
potential future customers. This may lead them to make concessions that
they are not contractually bound to make.

Contracts reflect commercial relationships and competitive conditions at the
time that the contract is entered into. They crystallise commercial
understandings and provide a safeguard against future breakdowns in
commercial relationships, but they do not necessarily provide the same level
of protection for parties as that afforded by effective competition in a market
over time. When analysing markets, the CMA’s focus is on underlying
economic realities as they may develop over time, including the way in which
relevant parties approach transactions and commercial relationships more
generally.

There is a distinction to be made between what a party is entitled to
contractually and the incentives that drive the behaviour of companies,
including within commercial negotiations (before or after a contract is
agreed). It is the combination of both that defines how a market operates.

When a contract ends, any decision to extend it beyond the period specified
in the original agreement, and whether to do so on the same terms, will
reflect the competitive situation and the parties’ relative bargaining power at
the time at which the extension is agreed.

Many of the above points are applicable in this case. We note that the PFI

Agreement and the ESN Lot 2 contract are both complex and the original term of
the Airwave PF| Agreement was long. While any contract is capable of variation by
the parties’ agreement, it is notable that paragraph [3<] of the recitals to the PFI
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Agreement expressly acknowledges the dynamic and evolving nature of the
parties’ arrangements:

Both parties acknowledge that the Services will need to be flexible and
dynamic according to the requirements of the Authority and the
Customers, and therefore may be subject to change [$<].767

3.28  Additionally, over their lifetime the interpretation and aspects of the performance of
the PFI Agreement and Lot 2 contract have been the subject of amendments, and
ongoing discussion or negotiation, as well as in some cases disputes and
disagreements, between the contracting parties. Examples of the former are
described in section 4 of, and Appendices C and D to, this report.'%® Examples of
the latter that we have been made aware of, include:

(a) Discussions and subsequent disputes relating to the interpretation of the
benchmarking provisions in the PFl Agreement (see section 4 of this report);

(b) uncertainty and disagreement between the Home Office and Airwave
Solutions about the original end date of the PFI Agreement (see Appendix
C);

(c) the limited progress in the development of the Service Transfer Plan by
Airwave Solutions, despite the requirements of Schedule 15 of the PFI
Agreement and several attempts over an extended period by the Home
Office, and other parts of government, to obtain compliance (see section 4);
and

(d) discussion and disagreement as to whether prices are still negotiable
following the issue in December 2021 of a National Shutdown Notice.'6°

3.29 In our provisional view, the likely impact of the above issues on outcomes (in
terms of price and quality) illustrates why a contract alone cannot be necessarily
relied upon comprehensively to moderate parties’ behaviour or to wholly isolate
parties from the disciplines of a well-functioning market.

3.30 It also appears to us that there are inconsistencies in Motorola’s own submissions
in this regard, and which support our provisional view. In particular, it made the
submissions in paragraphs 3.4 to 3.6 above that there has been no scope for
competition since the PFI Agreement was made and that the supply of the relevant
network services by Airwave Solutions is no more than a contract between two

67 PF| Framework Arrangement for the Public Safety Radio Communications Service, 29 February 2000,
page 1.

168 Including in relation to the end date of the PFI Agreement, before it was changed in 2016; and the price
that would apply and scope for price negotiation following the issue of a National Shutdown Notice by the
Home Office.

169 For example, letter from Home Office to Motorola, 25 January 2022, and letter from Motorola to Home
Office, 24 December 2021.
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willing parties. However, in other submissions it has provided examples which
show that the practical reality is that there were — or could have been —
competitive interactions between the parties after the original agreement was
concluded:

(@) The submission in paragraph 3.9 above, that there has been no scope for
competition since the negotiations in 2015 / 16 that led to the HoTs,
recognises that there was a competitive interaction'’® between the parties at
that time; and

(b) the submission in paragraph 3.11 that, in 2018, the Home Office could have
accepted Motorola’s offer of an extension of the operation of the Airwave
Network for 10 years, with break options, in return for very substantial price
discounts'" (of between [$<]% and [$<]%), acknowledges the scope for
negotiation at that point too.

We also note that the submission in paragraph 3.9 included that in the 2016 HoTs
the Home Office secured the unilateral right to extend the operation of the Airwave
Network in perpetuity. However, Motorola has since told us that (i) the terms of the
HoTs must be interpreted ‘within their commercial and technical context’ such that,
once a National Shutdown Notice has been issued, further extensions of the
operation of the network pursuant to the HoTs can only be limited in scope and for
a matter of months, and (ii) more substantial extensions would be open to
additional negotiation.'”?

The points in the preceding paragraph appear to indicate acknowledgement by
Motorola that (i) 