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Summary 

Background 

1. Being able to communicate effectively in the field with each other, with staff at base 
and with other organisations involved in tackling an emergency, is critical for 
emergency services staff. It is essential for them to do their job and to protect the 
safety of the general public and that of the emergency services. 

2. To meet those needs, the emergency services require communication network 
services that are reliable 24 hours a day, 365 days a year; that enable them to 
communicate across regional boundaries and organisations; that provide coverage 
even in remote and hard to reach locations; and that include specialist features 
such as high speed call set up, emergency buttons, encryption, group calls and 
ambient listening. 

3. In Great Britain, those communication services are provided through a bespoke 
integrated network called the Airwave Network. It uses Land Mobile Radio (LMR) 
technology developed specifically for public safety and is fully dedicated to serving 
the emergency services and other organisations which need to communicate with 
them. 

4. The Airwave Network’s users belong to one of five customer groups, each with its 
own specific set of requirements. They are: 44 police forces; 50 fire and rescue 
services; 14 ambulance trusts; the National Police Air Services; and 165 other 
organisations (described as ‘Sharer’ organisations), such as the Maritime and 
Coastguard Agency, who need to communicate with the emergency services in 
emergencies. 

5. The Airwave Network was set up and operates under a Public Finance Initiative 
(PFI) Agreement made with the Police Information Technology Organisation 
(subsequently replaced by Home Office) in 2000 following a public procurement 
exercise. That agreement was originally set to end after 19 years, around 2019. 
Services are provided under the terms of separate agreements that were entered 
into with individual emergency services user groups in subsequent years. The 
network is owned and operated by Airwave Solutions (which was acquired by 
Motorola in 2016). 

6. As a bespoke integrated network fully dedicated to emergency services 
communications covering the whole of Great Britain, the Airwave Network is 
operated by a single supplier. No alternative network providing similar services 
exists. 

7. In 2014/15, the Home Office conducted a further procurement exercise for the 
provision of a new network to replace the Airwave Network, called the Emergency 
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Services Network (ESN). That replacement was originally intended to be 
implemented in or around 2020, but it has not yet taken place. 

Our market investigation 

8. Market investigations are about whether competition is working effectively in the 
market as a whole.1 Even where, as in this case, there is a single monopoly supplier 
and a single entity (the Home Office) representing a group of buyers, the focus is on 
the functioning of the market, not just the conduct of particular firms or participants 
within it. 

9. The aim of an investigation is to examine whether there is a competition problem 
caused by features of the market and, if so, to remedy them and/or their detrimental 
effects. We can intervene and impose remedies even where no specific law has 
been broken if we identify anti-competitive features in a market. That does not mean 
that firms or market participants have acted unlawfully.2 

10. In this case, we have provisionally identified the relevant market as the supply of 
communications network services for public safety and ancillary services in Great 
Britain. We refer to it in this provisional decision report as the market for ‘the supply 
of communications network services for public safety.’ 

11. We have considered how competition can occur in that market. The decision to 
build a bespoke integrated network of the kind required meant that a single supplier 
would be best placed to meet the emergency services’ needs under long term 
contracts. Those contracts included a PFI Agreement and, under them, the large 
upfront investment required to build the network could be recouped, and an 
estimated rate of return earned, by the supplier over the life of the contracts. 

12. An important source of competitive constraints on suppliers in this market,3 
therefore, is ‘competition for the market’. It can occur when long term contracts are 
first tendered and when they expire (or, more specifically, in anticipation of their 
expiry when a replacement network is competed for). 

13. In a well-functioning market, we would expect one set of competitive arrangements 
to be replaced by another when such long term contracts come to an end. That 
could, for example, be the replacement of the existing arrangements by: 

 
 
1 Guidelines for market investigations: Their role, procedures, assessment and remedies (CC3 (Revised)), 
paragraph 18. 
2 CC3 (Revised), paragraph 21. 
3 But not the only one – see section 3 of this provisional decision report. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
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(a) a competitively priced continuation of the operation of the existing network 
infrastructure (for example, under a retendering process facilitated by the 
transfer of the assets to the Home Office, or the threat of such a process); or 

(b) a competitively priced new network (for example, one tendered under a new 
process), that could use new technology and offer enhanced functionality. 

14. We have therefore assessed whether this has occurred and, if not, why not. 

Our provisional assessment 

15. In our provisional assessment, the terms of the PFI Agreement under which the 
Airwave Network is provided resulted from a process – tendering under public 
procurement rules – that can broadly be characterised as competition for the 
market. It appears to us that, in relation to the original period of the PFI 
Agreement, the Home Office had the opportunity to run an open competition for a 
supplier and, as a result, to agree terms that constrained the price of the provision 
of the network.4 In such a competition, the winning supplier would reasonably have 
been expected to set the price at a level that would enable it to cover its expected 
costs and earn a reasonable return for the period of the contract. 

16. The PFI Agreement5 that resulted from the original procurement exercise was for a 
fixed term ending in 2019.6 It provided for a contract price designed to recoup the 
supplier’s investment and offer it the possibility of an estimated rate of return over 
that period, but not beyond. It contained provisions which sought to deal with the 
end of the contract and the transfer of assets to the Home Office (or a third party), 
with no terms relating to or contemplating its extension. 

17. The relevant provisions therefore appear to us to be consistent with terms we 
might expect to find in a well-functioning market up to 2019. They were consistent 
with the possibility of, for example, either a retendering process at that point, after 
the transfer of the network assets to the Home Office, or the replacement of the 
existing network in 2019/20 with a competitively procured and priced new one 
offering enhanced functions (and the latter is what the Home Office sought to 
achieve through the procurement exercise it conducted in 2014/15 for the 
provision of ESN). 

18. The position now that the original period of the PFI Agreement has ended, 
however, is, in our provisional view, materially different. Our provisional 
assessment is that the terms on which the Airwave Network is provided after 2019 
are better characterised as reflecting a virtually unconstrained monopoly position 

 
 
4 Although, as described in Appendix B, there were some limitations on the extent of the competition that 
applied and the National Audit Office reported on these. 
5 And associated service contracts. 
6 Once all related contract end dates were aligned. 
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on the supplier’s part rather than the result of a competitive process. Prices are 
established through bilateral negotiations between Airwave Solutions and its 
owner, Motorola (the monopoly supplier), and the Home Office (acting on behalf of 
all emergency services). In those negotiations the Home Office has no meaningful 
alternative option in terms of its choice of supplier. 

19. We think it is significant that the terms on which the network is supplied, 
particularly the price, have not materially changed as we would expect in a 
competitive market to reflect that: (i) the original fixed period of the PFI Agreement 
has ended; and (ii) the incremental cost of providing the Airwave Network will have 
fallen significantly compared with the previous period where the supplier had to 
incur the substantial set-up costs of building the network.7 This is despite: 

(a) The original terms of the PFI Agreement not contemplating their continued 
application after 2019; 

(b) the expectation that the supplier’s capital expenditure associated with the 
provision of the network and services to the end of 2019 should have been 
fully accounted for in its successful bid for the original contract; and 

(c) the risk borne by the supplier being much reduced after 2019 because the 
network is built and is operating as a reliable income stream. 

20. In other words, the terms of the PFI Agreement do not appear reliably to constrain 
the price at which the Airwave Network is provided after 2019, and do not result in a 
price or a level of profitability that would be expected in a well-functioning market. 
This is reflected in the generation of supernormal profits after the original period of 
the contract.8 

21. Key reasons for the present position, in our provisional assessment, are that: 

(a) the contractual provisions put in place under the PFI Agreement to enable 
competition for the provision of services using the underlying infrastructure at 
the end of the original fixed period of that agreement have not resulted in the 
transfer of network assets to the Home Office and Airwave Solutions 
continues to own them; and 

(b) the fact that the government’s chosen replacement for the Airwave Network, 
ESN, is taking considerably longer to implement than was contemplated: (i) 
when it was procured; and (ii) in 2016 when Motorola and the Home Office 

 
 
7 This remains the case [] (see section 4 of this provisional decision report in particular). 
8 Supernormal profits are profits which take into account all costs including a market-based return to the 
providers of capital on their investment. They are also called economic profits. Very broadly, these are the 
element of profits over and above the normal amount we might expect to be made in a well-functioning 
market. 
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negotiated terms that relate to the provision of the Airwave Network after 
2019. 

22. As a result, the Home Office and the emergency services in Great Britain appear to 
be ‘locked in’ with a monopoly provider, Airwave Solutions, well beyond the duration 
originally set under the PFI Agreement. They have no other choice but to use the 
Airwave Network for their key communications needs in critical situations, and are 
likely to be in that position until at least 2026 and possibly for a period beyond.  

23. Our provisional view is that Airwave Solutions and its owner, Motorola, now have 
considerable market power in this market. The available evidence indicates that in 
the negotiations between Airwave Solutions and the Home Office relating to the 
continued provision of the Airwave Network beyond 2019, the Home Office is in a 
particularly weak bargaining position. That weakness results primarily from the 
absence of any alternative option at the Home Office’s disposal for as long as ESN 
is not operational. 

24. Other factors, in our provisional assessment, reinforce Airwave Solutions’ and 
Motorola’s market power and the weakness of the Home Office’s bargaining 
position: 

(a) The criticality of the service provided and concerns about the impact of any 
service disruption on the emergency services; 

(b) the likely ineffectiveness of the original contractual provisions relating to 
benchmarking (and the lack of reliable comparators that make any 
benchmarking exercise practically very difficult (if possible at all)); and 

(c) the asymmetry of information between the parties. 

25. The first additional factor means that the Home Office and emergency services are 
dependent on the continued provision of the network, without disruption or 
degradation. The risks to public safety in the event of reduced or discontinuous 
network service are so serious that this is likely to limit very substantially the Home 
Office’s ability to challenge the terms Airwave Solutions / Motorola propose. 

26. The other two affect the Home Office’s ability to assess and challenge the 
profitability and reasonableness of any price offer Airwave Solutions / Motorola 
make. As a result, in our provisional assessment, not only does the Home Office 
lack bargaining power in the negotiations, but it is unable to determine reliably 
whether Airwave Solutions is charging (or seeking to charge) prices that result in 
supernormal returns. 

27. Two further issues relating to Airwave Solutions’ and Motorola’s roles in the delivery 
of ESN and the transition to it from the Airwave Network are also relevant. Our 
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provisional assessment is that these add to the competitive distortions in the 
market. 

28. The first of those further issues is Motorola’s dual role as both one of the key 
suppliers involved in the roll-out of ESN and, from 2016, the owner of Airwave 
Solutions. It has controlled both the Airwave Network (the current network) and key 
aspects of the delivery of ESN (the replacement network) since 2016 and continues 
to do so.9 Our provisional view is that Motorola’s dual role gives it both the incentive 
and the ability to delay the delivery of ESN and to prolong the highly profitable 
monopoly position of Airwave Solutions.10 

29. Our analysis is that the profits Motorola derives from the Airwave Network 
significantly outweigh any profits it can expect to derive from the delivery of its ESN 
obligations, directly or indirectly. As such, it can, in our provisional assessment, be 
expected to dull its incentive to deliver those obligations in a timely and efficient 
manner. Motorola’s central role in delivering ESN also appears to us to enable it to 
delay the delivery and to prolong its position in relation to the Airwave Network. 
Some of the outcomes we can observe relating to the delivery of ESN – especially 
those delaying its replacement of the Airwave Network – are consistent with the 
actions of a supplier having the incentives and ability we have identified. 

30. The second of the further issues that adds to the competitive distortions (in our 
provisional view) is that during the period (estimated to be at least 27 months) in 
which the transition between them will gradually occur, the Airwave Network and 
ESN will need to be linked.11 This will occur through ‘interworking’, which will 
support communications between users as they switch networks at different times. 
The current interworking solution that Airwave Solutions / Motorola have developed 
involves proprietary interfaces and the Home Office has indicated that it is 
contemplating changes to ESN which would require the development of an 
alternative interworking solution. 

31. The development of any such alternative interworking solution appears to rely on 
Airwave Solutions’, and potentially Motorola’s, active cooperation. Consequently, in 
our provisional assessment, they have an ability to delay, hamper and/or make 
more costly the development of any such solution and the transition process, if they 
choose. The competition issues described in paragraphs 12 to 22 above in 
particular, and the related high profits they can generate if the transition from the 

 
 
9 []. 
10 Which accounted for 7-8% of Motorola’s global revenue but between 21 and 26% of its global pre-tax 
profits in 2018, 2019 and 2020. 
11 Because of the critical nature of network communication services for public safety and the length of the 
transition period. 
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Airwave Network is delayed, may dull their incentives effectively and efficiently to 
deliver an alternative solution.12 

32. Taking all of the above points into account, it appears to us that the current 
situation, in which charges for Airwave Solutions’ provision of LMR network services 
for public safety are not subject to meaningful constraints, is the result of a market 
that is not functioning well. 

Adverse effect on competition (AEC) in the relevant market 

33. Based on our analysis, we provisionally find that features of the market for the 
supply of communications network services for public safety, individually or in 
combination, prevent, restrict or distort competition in connection with the supply of 
LMR network services for public safety in Great Britain. There is, in our provisional 
view, an AEC in that market. 

34. Our provisional assessment is that the following features mean Airwave Solutions, 
and its owner, Motorola, have unilateral market power and are able, as described 
further below, to charge prices above the level we might expect in a competitive 
market and to make supernormal profits: 

(a) The Airwave Network is a critical piece of infrastructure on which the 
emergency services in Great Britain, and ultimately lives, depend. 

(b) The Airwave Network is the only network of its kind in Great Britain and is 
provided by a monopolist. No other such networks exist nor are they likely to 
be constructed and ready for use before ESN is able to replace it. 

(c) The Airwave Network assets have not transferred to the Home Office under 
the terms of the PFI Agreement, Airwave Solutions still owns them (and the 
related business) and the Home Office cannot retender or realistically 
threaten to retender their provision. 

(d) The longer than anticipated lead time for the delivery of ESN and its 
replacement of the Airwave Network: it will not be ready to replace the 
Airwave Network until at least 2026 and possibly later. 

(e) The Home Office and the emergency services in Great Britain are locked in 
with the incumbent supplier of communications network services – Airwave 
Solutions (and Motorola) – beyond the period over which its prices were, or 
should have been, constrained by the terms of the PFI Agreement (and 
Airwave Solutions should have recouped its investment and a reasonable 
return). 

 
 
12 []. 
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(f) The Home Office has very weak bargaining power. 

(g) The asymmetry of information between the parties. 

(h) The lack of effective constraints provided by the terms of the PFI Agreement 
on the price of the provision of the network after 2019, including the 
benchmarking provisions which are likely to be ineffective. 

35. Two further features strengthen and have the potential to prolong the unilateral 
market power described above: 

(a) The dual role of Motorola which dulls its incentive to perform its part in the 
delivery of ESN effectively and efficiently, and which gives it the ability to 
prolong the operation of the Airwave Network by delaying the delivery of 
ESN. 

(b) The role of interworking in strengthening Airwave Solutions’ and Motorola’s 
market power, by enabling them to delay, hamper and/or make more costly 
the transition of users from the Airwave Network to ESN. 

36. In our provisional assessment, these two additional features add to the AEC we 
have provisionally found but they are not determinative of it. We would be minded to 
find an AEC even in the absence of these two additional features. 

Customer detriment and remedies 

37. Our provisional estimate is that the AEC we are minded to find means that Airwave 
Solutions, and Motorola, can be expected to make total supernormal profits from the 
operation of the Airwave Network of around £1.1 billion between 1 January 2020 
and 31 December 2026. That is the element of profit over and above the amount we 
might expect them to make in a well-functioning market. If the delivery of ESN takes 
longer, our estimate is that they could be expected to make around another £160 
million of such supernormal profits each year after 2026. Supernormal profits 
Airwave Solutions and Motorola would be able to generate by making interworking 
more costly would be additional to this. 

38. We are minded to regard these supernormal profits as a reflection of Airwave 
Solutions’ and Motorola’s ability to set prices very substantially above the 
competitive level such that the Home Office and the emergency services in Great 
Britain are paying a much higher price than they should for provision of the relevant 
services. 

39. The supernormal profits are, in our provisional view, a reasonable measure of the 
transfer of welfare from the emergency services, and the taxpayers who fund them, 
to Motorola shareholders that can be expected to result from the AEC we have 
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provisionally identified. They indicate that a significant detrimental effect on 
customers results from that AEC. 

40. We have considered the remedies that are effective and proportionate to address 
our concerns about Airwave Solutions’ and Motorola’s unilateral market power. Our 
preference in market investigations is normally to seek to identify remedies that 
address or remove the features giving rise to the AEC.13 In this case, however, our 
provisional view is that such remedies are limited where a number of the features of 
the market, such as the criticality of the Airwave Network and its provision by a 
single supplier, and the Home Office’s dependence on it until ESN (or any 
alternative network) is ready, will continue to exist. 

41. Our main remedy proposals therefore focus on mitigating the detrimental effects of 
the AEC we provisionally identify. To do that, we propose to impose: 

(a) A charge control on the price for which Airwave Solutions provides the 
Airwave Network and services; and 

(b) obligations on Airwave Solutions and Motorola to deliver, and/or facilitate the 
development and delivery of, an alternative interworking solution in a timely 
and effective manner, and to provide the services involved in doing so on a 
cost-plus basis. 

42. We also propose to make a recommendation to the Home Office that would 
supplement those remedies. It should, as soon as possible, implement a plan to 
ensure that the supply of communications network services for public safety in 
Great Britain is subject to competitive pricing arrangements, or measures to similar 
effect, by not later than the end of 2029. 

43. The charge control relating to the Airwave Network and services would set the price 
at a level that would apply in a competitive market. That would, in our provisional 
view, mitigate the detrimental effects on customers (the emergency services and 
ultimately taxpayers) from Airwave Solutions’ and Motorola’s unilateral market 
power. To the extent they would no longer be earning supernormal profits, that 
would also reduce Motorola’s incentive to delay the delivery of ESN and thereby 
prolong the operation of the Airwave Network. 

44. The charge control would commence in 2023. It would be subject to a review in 
2026 that may result in its continuation, variation or removal, and, subject to that 
review, it would continue until 31 December 2029. 

45. The obligations as to the delivery of any new interworking solution Airwave 
Solutions and Motorola are required to provide (or assist a third party in providing) 
would relate, for example, to the extent of the action they must take and its timing. 

 
 
13 CC3 (Revised), paragraph 330. 
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Those obligations would address the ability and incentive to hamper the transition 
between networks that we provisionally find results from the position on 
interworking. Requiring Airwave Solutions and Motorola to provide the services 
required on a cost-plus basis would prevent them charging a price above a 
competitive level and constrain their ability to generate additional supernormal 
profits. 

46. The plan that we propose the Home Office put in place should ensure that, after the 
period that would be covered by measures imposed by the CMA as a result of this 
investigation, the supply of communications network services for public safety is 
subject to competitive pricing arrangements or alternative measures that result in 
price levels that would be expected in a competitive market. That could involve, for 
example, one or more of the following: 

(a) A new network offering enhanced functionality replacing the Airwave 
Network; 

(b) a competitive process that may result in changes to the ownership and 
operation of the Airwave Network and/or its assets taking place; or 

(c) putting in place a regulatory function to safeguard against the risk of anti-
competitive outcomes resulting from a continuing monopoly position in the 
provision of all or part of the Airwave Network beyond 2029. 

47. The Home Office’s plan should direct appropriate focus and resources to the ESN 
programme (or any alternative programme) and seek to ensure that the 
replacement network or other arrangements operate on competitive terms and in 
competitive circumstances (or to equivalent effect). Doing so would address the 
market feature relating to the delayed provision of ESN in particular and those 
relating to the Home Office’s dependence on the Airwave Network and its provision 
by Airwave Solutions / Motorola. 
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Provisional Findings 

1. OUR TASK 

Introduction 

1.1 On 25 October 2021, following a consultation opened on 8 July 2021, the 
Competition and Markets Authority (CMA), in exercise of its powers under sections 
131 and 133 of the Enterprise Act 2002 (the Act),14 made a reference for a market 
investigation into the supply of Land Mobile Radio (LMR) network services for 
public safety (including all relevant ancillary services) in Great Britain. 

1.2 On 25 October 2021, the CMA appointed from its panel a group of four 
independent members to lead the investigation (the Group).15 

1.3 This report sets out the provisional findings of our investigation and our provisional 
decision on remedies. We are required to publish our final report by 24 April 
2023.16 

Our statutory duty 

1.4 We are required to decide whether ‘any feature, or combination of features, of 
each relevant market prevents, restricts or distorts competition in connection with 
the supply or acquisition of any goods or services in the United Kingdom or a part 
of the United Kingdom’.17 If we decide that there are such features or combination 
of features, then there is an adverse effect on competition (AEC).18 A ‘feature’ of 
the market refers to: 

(a) the structure of the market concerned or any aspect of that structure; 

(b) any conduct (whether or not in the market concerned) of one or more than 
one person who supplies or acquires goods or services in the market 
concerned; or 

(c) any conduct relating to the market concerned of customers of any person 
who supplies or acquires goods or services.19 

 
 
14 The Act, sections 131 and 133. 
15 Details of the members of the Group are on our website. 
16 We are required to publish our final report within 18 months beginning with the date of the reference, and 
we may extend that period for special reasons only once and by no more than six months (the Act, section 
137). 
17 The Act, section 134(1). For present purposes, ‘relevant market’ means a market in the United Kingdom 
for goods or services of a description specified in the reference (the Act, section 134(3)(b)). 
18 The Act, section 134(2). 
19 The Act, section 131(2). 

https://www.legislation.gov.uk/ukpga/2002/40/contents
https://www.legislation.gov.uk/ukpga/2002/40/section/131
https://www.legislation.gov.uk/ukpga/2002/40/section/133
https://www.gov.uk/cma-cases/mobile-radio-network-services
https://www.legislation.gov.uk/ukpga/2002/40/contents
https://www.legislation.gov.uk/ukpga/2002/40/section/137
https://www.legislation.gov.uk/ukpga/2002/40/contents
http://www.legislation.gov.uk/ukpga/2002/40/section/134
https://www.legislation.gov.uk/ukpga/2002/40/contents
http://www.legislation.gov.uk/ukpga/2002/40/section/134
https://www.legislation.gov.uk/ukpga/2002/40/contents
https://www.legislation.gov.uk/ukpga/2002/40/section/134/enacted
https://www.legislation.gov.uk/ukpga/2002/40/contents
https://www.legislation.gov.uk/ukpga/2002/40/section/131
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1.5 If we find that there is an AEC, we are required to decide: 

(a) whether action should be taken by us, or whether we should recommend the 
taking of action by others, for the purpose of remedying, mitigating or 
preventing the AEC concerned or any detrimental effect on customers20 so 
far as it has resulted from, or may be expected to result from, the AEC; 

(b) and, if so, what action should be taken and what is to be remedied, mitigated 
or prevented.21 

1.6 In deciding the above questions on remedies, we must, in particular, have regard 
to ‘the need to achieve as comprehensive a solution as is reasonable and 
practicable to the adverse effect on competition and any detrimental effects on 
customers so far as resulting from the adverse effect on competition’;22 and we 
may, in particular, have regard to the effect of any action on any relevant customer 
benefits of the feature or features of the market(s) concerned.23 

Background to the reference 

1.7 Prior to making the reference, the CMA consulted on whether to launch a market 
investigation reference (MIR) into the mobile radio network for emergency 
services.24 The consultation provisionally considered that the market for the supply 
of the Airwave Network (a secure private mobile radio communications network 
used by personnel involved in public safety operated by Airwave Solutions Limited 
(Airwave Solutions)) in Great Britain was not working well. During the consultation 
period, the CMA gathered and assessed evidence received from Motorola and the 
Home Office. 

1.8 Further to its consideration of the consultation responses, the CMA concluded that 
it had reasonable grounds to suspect that one or more features (alone or in 
combination) in relation to the supply of LMR network services for public safety 
(and ancillary services) in Great Britain was preventing, restricting or distorting 
competition. It considered, amongst other factors, that there was a reasonable 
chance that appropriate remedies would be available, if an AEC was found. 

 
 
20 The Act, section 134(5): there is a detrimental effect on customers if there is a detrimental effect on 
customers or future customers in the form of: (a) higher prices, lower quality or less choice of goods or 
services in any market in the United Kingdom (whether or not the market(s) to which the feature or features 
concerned relate); or (b) less innovation in relation to such goods or services. 
21 The Act, section 134(4). 
22 The Act, section 134(6). 
23 The Act, section 134(7). 
24 For more details see CMA (2021), Consultation on the proposal to make a market investigation reference 
into the mobile radio network for emergency services. 

https://www.legislation.gov.uk/ukpga/2002/40/contents
http://www.legislation.gov.uk/ukpga/2002/40/section/134
https://www.legislation.gov.uk/ukpga/2002/40/contents
https://www.legislation.gov.uk/ukpga/2002/40/section/134/enacted
https://www.legislation.gov.uk/ukpga/2002/40/contents
https://www.legislation.gov.uk/ukpga/2002/40/section/134/enacted
https://www.legislation.gov.uk/ukpga/2002/40/contents
https://www.legislation.gov.uk/ukpga/2002/40/section/134/enacted
https://www.gov.uk/government/consultations/consultation-on-the-proposal-to-make-a-market-investigation-reference-into-the-mobile-radio-network-for-emergency-services
https://www.gov.uk/government/consultations/consultation-on-the-proposal-to-make-a-market-investigation-reference-into-the-mobile-radio-network-for-emergency-services
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1.9 Consequently, on 25 October 2021, the CMA referred the supply of LMR network 
services for public safety (and ancillary services) in Great Britain for a market 
investigation.25 

1.10 On 22 December 2021, Airwave Solutions, Motorola Solutions UK and Motorola 
Solutions, Inc. made an application for judicial review under section 179 of the Act 
challenging the CMA’s decision to make the MIR and the timetable by which the 
reference was to be determined. On 2 February 2022, the Competition Appeal 
Tribunal rejected the two challenges brought by the applicants.26 

Conduct of the investigation 

Terms of reference 

1.11 As set out in the terms of reference,27 for the purposes of the MIR: 

(a) ‘LMR network services for public safety’ means – services provided through a 
secure private communications network, based on land mobile radio 
technology, that is used by personnel involved in public safety (namely the 
police, emergency and fire services, and those who need to communicate 
with such services) when in the field; and 

(b) ‘ancillary services’ means – services that are interlinked with the provision of 
LMR network services for public safety and for which customers have limited 
alternative suppliers including for example services such as those provided at 
the testing facilities for radio terminals used by LMR network public safety 
users. 

Focus of the investigation 

1.12 The CMA’s Supplemental Guidance on market studies and market investigations 
states that, in addition to drafting the formal terms of reference for the market 
investigation, the CMA Board may append an advisory steer to the MIR decision 
setting out its expectations regarding the scope of the market investigation and the 
issues that could be the focus of it.28 

1.13 The CMA Board’s advisory steer to the Group in this case summarised features of 
the market that the CMA had reasonable grounds to suspect may prevent, restrict 
or distort competition. It said that the central concern arising from the work carried 
out in advance of the market investigation was that Motorola could have a 

 
 
25 CMA (2021), Final report and decision on a market investigation reference. 
26 Airwave Solutions Limited & Others v CMA [2022] CAT 4. 
27 Terms of Reference, 25 October 2021. 
28 Market studies and market investigations: supplemental guidance on the CMA’s approach (CMA3), revised 
July 2017, paragraph 3.39. 

https://assets.publishing.service.gov.uk/media/61729a738fa8f52982a861a2/Final_report.pdf
https://www.catribunal.org.uk/sites/default/files/2022-02/2022-02-02_1428_Airwave%20Solutions_Judgment.pdf
https://assets.publishing.service.gov.uk/media/617289fce90e071976488fda/Terms_of_Reference.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/624706/cma3-markets-supplemental-guidance-updated-june-2017.pdf
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significant level of market power, and that, as long as the Airwave Network was in 
operation, it might be able to derive significant levels of excess profits from the 
exercise of its market power. The burden of any excess profits made by Motorola 
ultimately fell on the taxpayer.29 While the Group would be expected to take this 
steer into account, the Group will, as required by the legislation, make its statutory 
decisions independently of the CMA Board. 

Evidence gathering 

1.14 We gathered evidence in a variety of ways, including through: 

● ‘First Day Letters’ issued to Motorola and the Home Office. 

● Formal and informal written requests for information to Motorola, the Home 
Office and other parties (including the Ambulance Radio Programme, EE, the 
National Fire Chiefs Council, Police Scotland, the Scottish Ambulance 
Service, the Scottish Fire and Rescue Service, the Senior user for Firelink 
and Emergency Services Mobile Communication Programme (ESMCP) for 
Wales, and the Metropolitan Police Service). 

● Video conference calls with parties (including Actica Consulting (Actica), 
Ericsson, IBM, ThoughtWorks and a former Motorola Programme Director) to 
understand the context of reports, submissions and statements they had 
made in relation to ESN, and with the Home Office to discuss its interworking 
submission.30 

1.15 We obtained a large number of internal documents and data from both Motorola 
and the Home Office covering a range of areas, including in relation to: 

● Financial information including information on revenue streams, operating 
expenditure (opex), transfer charges, capital expenditure (capex), modern 
equivalent asset valuation, and cost of capital. 

● Negotiations between the Home Office and Motorola including detailed 
records of meetings, email exchanges, internal assessments of negotiating 
positions, and strategy documents. 

● ESN, including emails setting out Motorola’s business strategy, rationale and 
incentives at the time of Motorola’s acquisition of Airwave Solutions, ESN 
delays and re-planning, interworking, and the Home Office’s calculations on 
the cost of ESN. 

 
 
29 CMA Board Advisory Steer, 25 October 2021, paragraph 6. 
30 Interworking submission on behalf of the Home Office, 28 April 2022. 

https://assets.publishing.service.gov.uk/media/61728e8f8fa8f52986e61d64/Board_Advisory_Steer.pdf
https://assets.publishing.service.gov.uk/media/62820814e90e071f60c0e08c/Interworking_submission_on_behalf_of_the_HO.pdf
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Specialist advice and evidence 

1.16 Following a competitive tender process, we appointed the following organisations 
to assist us in our market investigation: 

● Real Wireless, an advisory firm specialising in providing advice in relation to 
wireless spectrum, infrastructure and technology equipment, provided 
assistance in relation to our understanding of technical issues regarding 
telecoms technology, as well as in relation to the capex and cost 
programmes being considered as part of the market investigation. 

● Kroll, a consultancy providing proprietary data and technology insights, 
provided assistance in relation to our understanding of tax and transfer 
pricing matters being considered as part of the investigation. 

1.17 During the course of the investigation the following persons were also asked to 
assist our investigation in an advisory capacity: 

● Professor Alan Gregory, who provided advice on our profitability and cost of 
capital analysis. 

● John Earwaker, Director at First Economics, who provided advice on the 
potential design of a price control remedy. 

1.18 The Independent Assessment Panel (IAP), a body established in February 2019 to 
provide assurance and advice to the Home Office Permanent Under-Secretary of 
State, the Infrastructure and Projects Authority, the National Audit Office, and the 
Senior Responsible Officer of the ESMCP programme, provided evidence to the 
CMA on the technological context of the programme. 

Consultation on our emerging analysis 

1.19 In December 2021, we published an issues statement31 outlining our initial 
theories concerning which features, if any, may be adversely affecting competition 
and which potential remedies may be suitable to address any AEC that we may 
find or any detrimental effect resulting from any such AEC. We invited parties to 
provide submissions commenting on the issues and possible remedies. We 
published non-confidential versions of the responses to the issues statement that 
we received on our case page.32 

1.20 In December 2021, we published a profitability methodology approach working 
paper. The purpose of this paper was to set out our proposed methodology in 
relation to financial and profitability analysis, and to set out illustrative analysis and 

 
 
31 Issues Statement,13 December 2022. 
32 See Mobile radio network services. 

https://assets.publishing.service.gov.uk/media/61b7266e8fa8f5037b09c7bc/Issues_Statement_Final_MRN--.pdf
https://www.gov.uk/cma-cases/mobile-radio-network-services
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results adopting this approach using the financial information we had collected at 
the time. 

1.21 In May 2022 we published five working papers and an overview of unpublished 
working papers (which explained that some working papers, due to the potential 
commercial sensitivity of the analysis within them, were being disclosed to 
Motorola or to Motorola and the Home Office only, rather than being published on 
our case page). The working papers set out the CMA’s understanding of relevant 
factual matters and some emerging views. They gave parties an opportunity to 
comment upon that understanding and also invited parties’ comments and any 
further evidence for consideration by the Group conducting the investigation. We 
published non-confidential versions of the responses we received to some of these 
working papers on our case page and produced and published an aggregated 
response for the papers that were disclosed to Motorola and the Home Office.33 

Engagement with stakeholders 

1.22 We have engaged with various stakeholders during the investigation to seek 
factual material and evidence, as well as their input and views on relevant issues. 
These are important parts of the investigation designed to enable the CMA to form 
views on the basis of correct facts and in light of relevant evidence. 

1.23 We held hearings with the Cabinet Office, Deloitte, the Home Office, the IAP and 
Motorola. Summaries of these hearings are published on our case page.34 

1.24 In addition, we attended a site visit and presentation at the premises of Airwave 
Solutions and also attended a presentation provided by the Home Office. 

Specific engagement with Motorola and the Home Office 

1.25 Motorola and the Home Office are parties in possession of key factual knowledge, 
material and evidence relevant to this market investigation: 

(a) In Motorola’s case, it owns Airwave Solutions, the operator of the Airwave 
Network, and were we to find an AEC and impose remedies these could 
adversely, and potentially significantly, affect Motorola’s business. 

(b) Since 2016, the Home Office has negotiated changes to contract terms, on 
behalf of the key groups of customers, with Motorola and Airwave Solutions 
for access to a piece of critical infrastructure for the emergency services in 
Great Britain. 

 
 
33 See Mobile radio network services. 
34 See Mobile radio network services. 

https://www.gov.uk/cma-cases/mobile-radio-network-services
https://www.gov.uk/cma-cases/mobile-radio-network-services
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1.26 Given these facts, we have taken a number of steps to ensure that Motorola and 
the Home Office had the opportunity to present all material facts to the Panel and 
that they were both able to make submissions in support of their respective 
positions. Those opportunities included: 

(a) With regard to Motorola, the request for an initial submission (in response to 
the CMA’s Decision on MIR).35 

(b) With regard to Motorola and the Home Office, an invitation to respond to our 
issues statement, and an opportunity for Motorola to provide a 
supplementary submission on remedies (to address Motorola’s lack of 
engagement with this aspect of our issues statement). 

(c) With regard to Motorola and the Home Office, a first hearing with each party 
in which we explored the range of issues that we had highlighted in our 
issues statement. 

(d) With regard to Motorola, a second hearing, which it requested, for which it 
had set the agenda and at which its staff provided evidence of their personal 
commitment to the delivery of the ESN project. 

(e) With regard to Motorola and the Home Office, the opportunity to respond to 
our working papers as described above. 

1.27 As is our standard practice, our working papers set out our understanding of 
relevant facts, thereby providing parties with an opportunity to make detailed 
submissions on specific facts and our assessment of them. While both Motorola 
and the Home Office made submissions in relation to the working papers, we note 
that in a number of its responses, Motorola provided minimal or no engagement 
with the specific facts and our understanding of them as set out in those papers.36 
It has often neither disputed specific facts nor offered alternative understandings 
and has instead submitted that failure to comment on facts does not signify 
acceptance of them.37 We have for the purposes of this provisional decision report 
proceeded on the basis of the facts as we understand them. Should Motorola, the 
Home Office or any other interested parties disagree with our understanding and 
assessment of relevant facts, we invite them to make reasoned submissions in 
response to this provisional decision report. 

 
 
35 CMA (2021), Final report and decision on a market investigation reference. 
36 Motorola also opted not to respond to the Issues Relating to Benchmarking working paper. 
37 For example: Motorola’s response to the Profitability Modelling and Result and Cost of Capital Working 
Papers, 20 May 2022, paragraph 46; Motorola’s Response to the Airwave Network Contracts Working 
Paper, 20 May 2022, paragraph 1; Motorola’s response to the Potential Remedies Working Paper, 30 May 
2022, paragraph 9. 

https://assets.publishing.service.gov.uk/media/61729a738fa8f52982a861a2/Final_report.pdf
https://assets.publishing.service.gov.uk/media/62b9a173e90e0765d41c5325/Motorola_response_to_profitability_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a173e90e0765d41c5325/Motorola_response_to_profitability_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a184e90e0765d091f2fd/Motorola_response_to_potential_remedies_WP.pdf
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1.28 Further, throughout the market investigation to date, we have seen disagreements 
between Motorola and the Home Office relating to various material aspects of the 
evidence that we received from them, including in relation to: 

(a) The interpretation of certain provisions in the Airwave contracts and 
Motorola’s and the Home Office’s respective obligations in the delivery of the 
ESMCP programme. 

(b) The extent to which the Kodiak MCPTT application meets relevant 
specifications and/or has been delivered on time. 

(c) The extent to which the Home Office has significantly changed its 
requirements in relation to the Lot 2 contract. 

1.29 In seeking to reconcile at times opposing representations of facts and 
interpretations of evidence, we have not favoured the views of one interested party 
over those of any other. As is the case in any investigation, we note that some of 
the views that we have received may be affected by the incentives of the parties 
that provided them. 

1.30 We have in such circumstances sought to establish the correct factual position 
using other sources or through our own analysis (e.g. our own analysis of 
contractual terms, reviews of relevant internal documents and testimony from 
other parties), sought to clarify the differences and understand the significance of 
different interpretations and the possible motivations behind them and considered 
the extent to which views provided to us are consistent with other evidence that we 
have gathered during our investigation. 

1.31 Given the nature of the issues under consideration, much of the evidence that we 
have obtained has fallen into one of two categories: (i) financial information; and 
(ii) internal documents obtained from relevant parties, including emails, memos, 
strategy documents, expert advice and opinion prepared in the normal course of 
business (i.e. prepared before we consulted on the market investigation). In this 
context, we have, where appropriate, placed weight on contemporaneous 
documents obtained from Motorola and the Home Office to establish the facts that 
are pertinent to this investigation. 

1.32 Throughout this provisional decision report, where relevant to the focus of our 
investigation, we set out the diverging views of Motorola and the Home Office 
alongside our assessment. 
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Approach to assessment and our theories of harm 

1.33 In our issues statement38 we set out two high-level hypotheses (or ‘theories of 
harm’) to test during our investigation. These represented our early thinking about 
the issues to consider and test. There were: 

(a) The unilateral market power of Airwave Solutions (as the supplier of the
Airwave Network services).

(b) The dual role of Motorola (as the owner of the supplier of the Airwave
Network services (Airwave Solutions) and a key supplier in the delivery of the
intended replacement network, ESN).

1.34 These theories of harm provided a useful framework for our evidence gathering 
and early analysis, and they evolved as we have gathered more evidence and our 
work has progressed. The structure of this provisional decision report, therefore, 
reflects our current approach to the assessment of competition in the relevant 
market. 

Structure of this document 

1.35 The structure of this provisional decision report is as follows. We begin by setting 
our understanding of the relevant industry background (section 2). In section 3 we 
set out our assessment of the scope for competition in the supply of relevant 
services and our proposed approach to market definition. Section 4 contains our 
assessment of whether there are features of the market which distort competition, 
focusing on whether there are such features which affect the supply of the Airwave 
Network and services. In section 5 we consider whether there are also features 
relating to ESN and Motorola’s dual role, and the transition of users from one 
network to another, that have a distortive effect. Section 6 sets out our provisional 
assessment of market outcomes – our profitability analysis. In section 7 we explain 
our provisional decision that there is an AEC in the relevant market and section 8 
sets out our proposed remedies. Supporting material and analysis is in 
Appendices A-K. 

Next steps in the investigation 

1.36 This document, together with its appendices, constitutes our provisional decision 
on AEC and on remedies. We invite responses to it by 5pm on 9 November 2022. 

1.37 Following consideration of responses to this provisional decision report and further 
hearings with relevant parties, as well as any further evidence that we may 

38 Issues Statement, 13 December 2021. 

https://assets.publishing.service.gov.uk/media/61b7266e8fa8f5037b09c7bc/Issues_Statement_Final_MRN--.pdf
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receive, we will publish our final report. If appropriate, we may consult further on 
relevant matters before that final stage.  
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2. INDUSTRY BACKGROUND 

2.1 This section first sets out the characteristics of the demand for, and supply of, 
communications network services for public safety in Great Britain and how it has 
developed since 2000, starting with a description of: 

(a) The distinct communication requirements of the emergency services; 

(b) the business of the single supplier of such services, Airwave Solutions, 
including its revenues, assets and service obligations. 

2.2 It then covers how the market has developed since the contract that led to the 
creation of the Airwave Network was awarded in 2000, including: 

(a) How the procurement was conducted; 

(b) how other emergency services users became customers of Airwave 
Solutions; 

(c) a description of the ensuing contractual relationships; 

(d) the government’s decision to procure a replacement for the Airwave Network; 

(e) developments since 2015, including negotiations that have taken place; and 

(f) the evolution of relevant technology. 

The characteristics of demand and supply 

Overview 

2.3 This market investigation is concerned with the communications needs of 
emergency services staff operating in the field in Great Britain. 

2.4 There are five distinct categories of customers, the first being by far the largest 
one in terms of numbers of individual users: 

(a) 44 police authorities/services; 

(b) 50 fire and rescue authorities/services; 

(c) 14 ambulance trusts; 

(d) The National Police Air Services; and 

(e) Organisations that need to communicate with the emergency services in 
case of an emergency, also referred to as ‘Sharer’ organisations. There are 
around 165 such organisations, including Highways England, HM Revenue & 
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Customs (HMRC), Border Force, local authorities, the Maritime and 
Coastguard Agency and the Royal National Lifeboat Institute.39 

2.5 In order to communicate with each other and with staff at base (ie in control 
rooms), emergency services staff require a telecommunications solution that 
provides high coverage, high security and high resilience. Broadly speaking, the 
unique needs of emergency services users can be described as follows: 

(a) Essential communication, on which lives depend, calling for a service that is 
reliable 24/7, 365 days a year. 

(b) The need for emergency services staff to be able to communicate across 
regional boundaries and organisations (eg across different local police 
forces; ambulance trusts)40 in order to respond rapidly, effectively and 
efficiently to emergency situations. 

(c) Extensive coverage to include remote and hard to reach locations, such as 
remote rural areas in Scotland, the London Underground and aircrafts in 
flight. 

(d) Unique ‘mission critical’ communications needs, including high speed call set 
up, emergency button, encryption,41 group calls and ambient listening. 

2.6 There are however some distinctions between the needs, and contracted 
requirements, of the various customer groups, for example: 

(a) The requirements of users regarding coverage differ. While the police and 
ambulance services require the network to have a high coverage of major 
roads, the fire and rescue services also require high coverage of land as they 
often need to drive off-road.42 

(b) While the police have contracted just for network services, the ambulance 
and fire and rescue services have contracted for an end-to-end service which 
includes provision of terminals, radios and control rooms.43 

(c) Air to ground coverage is a critical operational need of the ambulance 
services and police but not the fire and rescue services.44 

 
 
39 As detailed in a list of sharer organisations provided by Motorola. 
40 This is less the case for fire services, which in principle could satisfy their needs through a local service. 
See NAO (2002), Public Private Partnerships: Airwave (HC 730), paragraph 1.30. 
41 Committee of Public Accounts (2002), Public Private Partnerships: Airwave (HC783), paragraph 26. This is 
not a requirement of the fire services. 
42 As referenced by Motorola during the CMA’s site visit on 30 November 2021. 
43 As referenced by Motorola during the CMA’s site visit on 30 November 2021. 
44 As referenced by Motorola during the CMA’s site visit on 30 November 2021. 

https://webarchive.nationalarchives.gov.uk/ukgwa/20170207052351/https:/www.nao.org.uk/wp-content/uploads/2002/04/0102730.pdf
https://publications.parliament.uk/pa/cm200102/cmselect/cmpubacc/783/78302.htm
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2.7 Given the requirements set out above, which are very distinct from those of other 
telecoms customers, the decision was made in the early 1990s that the best way 
to meet customer demand was through a single, national network (which would 
later be named the Airwave Network).45 This would be built under a private finance 
initiative (PFI) procurement process as a way of engendering innovation by 
allowing the private sector to develop solutions for the new service. It was also 
decided to adopt a new technology that had been developed specifically for public 
safety needs but was still in the early stages of development: LMR technology 
using digital terrestrial trunked radio (TETRA)46 standards. 

2.8 Following a multi-stage procurement process, BT Telecommunications plc (BT), 
through its Wireless Division, was awarded the contract (the PFI Agreement), 
which was expected to be in place for 19 years. 

2.9 It was anticipated that the cost of the project to the Home Office and police forces 
over its 19-year term would be £1.47 billion,47 and that the cost of building the 
network would be £500 million. The annual charge to be paid by the Home Office 
and the police forces who would initially use the network was established through 
negotiations. This resulted in a price that allowed a return of around 17% over the 
19-year period of the PFI Agreement,48 to take account of the project risk being 
taken by BT.49 

2.10 Once built, the network would be used to provide services to customers under 
separate long term service contracts (discussed further later in this section, and in 
Appendix C). At the time of the PFI procurement, the fire services and ambulance 
services were still considering their options. In negotiating a deal, BT assumed 
that they (and potentially other public safety organisations) would join the network 
and estimated that additional revenues of between £1.8 million and £5.5 million a 
year might result (the benefit which was not to be shared with the Home Office, as 
BT considered that it was taking all the risk on this aspect of the deal).50 

2.11 BT demerged its Wireless Division, including the activities relating to the PFI 
Agreement, into O2 plc in 2001. Also in 2001, the activities to deliver the PFI 
Agreement were incorporated into a subsidiary of O2, called Airwave mmO2 

 
 
45 Local and regional options were discounted for various economic and technical reasons. See NAO (2002), 
Public Private Partnerships: Airwave (HC 730), paragraph 1.6. 
46 LMR systems typically consist of handheld portable radios, mobile radios, base stations, a network, and 
repeaters. The open standard for digital trunked radio technology was developed by public safety and two-
way radio industry experts together with the European Telecommunications Standards Institute (ETSI) to 
provide secure, reliable and instant voice and data communications in mission critical, operations critical and 
business critical environments (Source: Motorola Solutions webpage, ‘What is TETRA’ ?) 
47 NAO (2002), Public Private Partnerships: Airwave (HC 730), paragraph 3. 
48 We note that 17% was the figure stated in the evidence before the Public Accounts Committee; the NAO 
reported that this was pre-finance and tax costs, The model we have seen contains differing rates of return: 
real, post-tax []% [10%-15%], nominal pre-tax []% [15%-20%], nominal post-tax []% [15%-20%]. 
49 Committee of Public Accounts (2002), Public Private Partnerships: Airwave (HC783), paragraphs 123-125. 
50 NAO (2002), Public Private Partnerships: Airwave (HC 730), paragraph 11. 

https://webarchive.nationalarchives.gov.uk/ukgwa/20170207052351/https:/www.nao.org.uk/wp-content/uploads/2002/04/0102730.pdf
https://www.motorolasolutions.com/en_xu/solutions/what-is-tetra.html
https://webarchive.nationalarchives.gov.uk/ukgwa/20170207052351/https:/www.nao.org.uk/wp-content/uploads/2002/04/0102730.pdf
https://publications.parliament.uk/pa/cm200102/cmselect/cmpubacc/783/78302.htm
https://webarchive.nationalarchives.gov.uk/ukgwa/20170207052351/https:/www.nao.org.uk/wp-content/uploads/2002/04/0102730.pdf
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Limited.51 In 2006 O2 was sold to Telefonica. In 2007 Telefonica sold Airwave 
Solutions (the latest name for the company delivering the PFI Agreement) to 
Guardian Digital Communications Limited (GDCL), a company controlled by 
Macquarie Communications Infrastructure Group, a Macquarie fund listed on the 
Australian Stock Exchange, and Macquarie European Infrastructure Fund II, a 
Macquarie unlisted investment fund (collectively referred to in this provisional 
decision report as ‘Macquarie’).52 

2.12 The company that owns and operates the Airwave Network had a number of name 
changes after 2001.53 It is now named Airwave Solutions and is ultimately owned 
by Motorola Solutions, Inc., which acquired it from Macquarie in 2016. 

2.13 Airwave Solutions provides communications network services to the individual 
local police services via service contracts with each local police constabulary, 
while its general obligations are set within the PFI Agreement. Services to the 
Department of Health and Social Care (DHSC) and the Scottish Ambulance 
Service Board are provided under two separate agreements. Services to fire and 
rescue services are provided under one contract that is referred to as Firelink (and 
in this report we refer collectively to the contracts under which services are 
provided to the emergency services in Great Britain as the ‘Blue Light Contracts’). 
Each Sharer organisation has its own contract. These contracts are discussed in 
more detail later in this section and in Appendix C. 

2.14 Airwave Solutions operates under spectrum licences54 issued by the Office of 
Communications (Ofcom) that restrict it to offering services on the Airwave 
Network to the emergency services in Great Britain (ie police, fire and ambulances 
services, referred to as blue light customers).  

2.15 Airwave Solutions can also offer network services to designated ‘Sharer’ 
organisations, ie other organisations that are involved in public safety related 
activities and have a need to communicate with the blue light customers in 
emergency situations, but only under certain conditions. 

2.16 Sharer organisations can only have access to the network if they have been 
approved by Ofcom and obtained security clearance from the Home Office for a 
sub-licence. Ofcom may also seek advice and guidance in relation to granting 
approval to potential Sharer organisations from the Emergency Services Sharer 

 
 
51 Motorola’s response to the CMA’s market investigation reference, paragraph 81. 
52 Office of Fair Trading (2007), Completed acquisition by Macquarie European Infrastructure Fund II and 
Macquarie Communications Infrastructure Group (via Guardian Digital Communications Limited) of Airwave 
Safety Communications Limited. 
53 Motorola’s response to the CMA’s market investigation reference, paragraph 81. 
54 The use of radiocommunications equipment in the UK requires a licence from Ofcom issued under the 
Wireless Telegraphy Act 2006 (unless the use of such equipment is exempt from the requirement to hold a 
licence). Airwave Solutions holds various licences which authorise Airwave Solutions to provide electronic 
communications services over its network using radio frequencies that have been allocated for emergency 
services applications and assigned to Airwave Solutions by Ofcom. 

https://assets.publishing.service.gov.uk/media/6239d7588fa8f540f089543e/Motorola_response_to_MIR.pdf
https://assets.publishing.service.gov.uk/media/555de3b040f0b669c40000c9/Macquarie-Airwave.pdf
https://assets.publishing.service.gov.uk/media/555de3b040f0b669c40000c9/Macquarie-Airwave.pdf
https://assets.publishing.service.gov.uk/media/555de3b040f0b669c40000c9/Macquarie-Airwave.pdf
https://assets.publishing.service.gov.uk/media/6239d7588fa8f540f089543e/Motorola_response_to_MIR.pdf


31 

Advisory Group which is comprised of representatives from the police, fire and 
ambulance services. The list of sharer organisations is controlled and managed by 
Ofcom.55 

2.17 Ofcom sets the following criteria for inclusion on the list. 

The Sharer organisation must: 

1. respond to emergencies; 

2. be involved in emergency situations reasonably frequently; 

3. be civilian, or required to respond to civilian emergencies; and 

4. require interaction with those who respond to emergencies (the purpose 
of being on the Airwave service is interaction by way of instant direct 
communication with the emergency services on the ground).56 

Airwave Solutions’ revenues 

Main sources of revenue 

2.18 In total Airwave Solutions generated £[] million in revenue in 2021, £[] million 
of which came from a number of sources:57 

(a) The majority (£[] million) came from services provided to the police. These 
charges are made up of two components. First, £[] million was paid by the 
Home Office to provide police constabularies with access to the Airwave 
Network (referred to as ‘core services’). Second, further charges are payable 
by individual police constabularies if they choose to purchase additional 
services from Airwave Solutions (referred to as ‘menu services’). These 
totalled £[] million in 2021. 

(b) Total revenue from ambulance services across Great Britain totalled £[] 
million in 2021. £[] million of this was for access to the Airwave Network 
(referred to as ‘Bundle 1’) as core services. Under their contracts, ambulance 
services receive a managed service, which provides them with control rooms, 
air-to-ground, vehicle installation, radio terminals and a service desk (referred 
to as ‘Bundle 2’). These services accounted for £[] million.58 

 
 
55 The current list is available on Ofcom’s website, here: List of Sharer Organisations (updated January 
2020). 
56 Ofcom’s website provides a guide to the Airwave Sharers List Process. 
57 With the remainder coming from other sources including interworking, Pronto and service credits. 
58 We understand that Motorola is currently in discussions with DHSC with regard to the ambulance users 
continuing to require access to the Airwave Network after 2023. This would effectively reduce the existing 
Bundle 2 service charges, the majority of which the Department of Health wishes to cease. An estimate of 
 

https://www.ofcom.org.uk/__data/assets/pdf_file/0026/79802/List-of-Sharer-Organisations.pdf
https://www.ofcom.org.uk/__data/assets/pdf_file/0026/79802/List-of-Sharer-Organisations.pdf
https://www.ofcom.org.uk/__data/assets/pdf_file/0024/88242/Airwave-Sharers-List-Process.pdf
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(c) Total revenue from fire and rescue services was £[] million. 

(d) The revenue from contracts with Sharer organisations was £[] million in 
2021.59 

Revenue from product sales and special events 

2.19 In addition to recurring revenues earned under the core and menu services, 
Airwave Solutions also earned £[] million in 2021 from other purchases including 
for radio terminals, batteries and chargers as well as the purchase of special 
events, for additional network capacity and coverage (including survey, design, 
site builds and upgrades), and event support (including labour and testing). £[] 
million arose from purchases made by the police, ambulance and fire and rescue 
services and £[] million arose from purchases made by Sharer organisations. 

2.20 Examples of special events include sporting events, royal events, festivals, 
ceremonies/memorials and other events open to the public (eg the Notting Hill 
Carnival, the Epsom Derby, Glastonbury, National Armed Forces Day, New Year’s 
Eve in London, Farnborough International Airshow and Silverstone). All the 
revenue earned from these events is earned under the existing Airwave contracts. 
Total revenues for special events over the four-year period 2018-2021 amounted 
to £[] million, of which £[] million arose from services provided for the G7 in 
Cornwall in June 2021 and £[] million arose from services provided for the 
COP26 in October/November 2021. With the exception of one small ambulance 
event in October 2018, all services for the non-repeating events in 2018-2021 
were provided to the police.60 

2.21 The most recent example of a special event involving the Airwave Network is the 
funeral of Her Majesty, Queen Elizabeth II. Motorola has drawn to our attention the 
role Airwave Solutions played in that event and the gratitude indicated to it by the 
Home Office. 

Airwave Solutions’ key assets61 

2.22 The assets in Airwave Solutions’ business comprise two key types: infrastructure 
(physical) assets, and licences to use spectrum to deliver the service. Airwave 
Solutions also has business assets in the form of agreements to lease or access 
base station sites, switch sites and buildings. 

 
 

the continuing access fees relating to terminals provided under Bundle 2 is approximately £[] million per 
annum from 2024 onwards. 
59 Motorola's response to RFI on revenue and other financial information dated 26 May 2022.  
60 Motorola’s Response to Q12 of the financial RFI dated 16 February 2022. 
61 The main source of this information is a 2015 technical due diligence report commissioned by Motorola 
before its acquisition of Airwave Solutions (‘technical due diligence report’).   
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Physical infrastructure 

2.23 The Airwave Network is a closed LMR network with a fully dedicated 
infrastructure, the main elements of which are depicted in Figure 2.1: below. 

Figure 2.1: Overview of the Airwave Network 

 

 

    
 

  
 

  

  
 

 
     

         

 

Source: IAP 

2.24 The key physical assets making up the Airwave Network include: 

(a) The transmission network; 

(b) nine regional switching centres; 

(c) over 3,800 radio transmitters located across the country that provide the 
TETRA radio voice and data coverage; 

(d) two live network management centres and a back-up network management 
centre; 

(e) integrated communications control systems (ICCS), ie software that enables 
control room personnel to receive urgent phone calls from people in 
emergency situations (eg 999 calls) and to communicate with staff; and 
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(f) communications control interfaces, ie the interfaces that allow the integration 
of ICCS, private telephony networks and voice recording systems.62 

2.25 The Airwave Network has been described63 as the only one of its kind in Great 
Britain with over 3,800 base stations, including 1,200 base stations in difficult to 
access and remote areas and a fully duplicated network management centre 
(NMC) with an additional fall-back dark site in place. It delivers a fully redundant 
and reliable service to its users (24 hours a day, 365 days a year) with an 
availability of 99.95% and a level of coverage equating to 99% of Great Britain’s 
landmass. 

2.26 The network has been designed to be unique and resilient by providing an assured 
level of coverage through back-up generators and resilient design. It includes 
1,248 high resilience base stations across the country and eight live switches 
covering individual geographical locations. The switching infrastructure is required 
to have full equipment redundancy by replicating each live cluster with a hot 
standby cluster. 

2.27 Motorola, as the TETRA equipment developer member of the consortium led by 
BT,64 provided and continues to provide TETRA equipment, and software that 
enables that equipment to operate as a network, to Airwave Solutions (eg 
proprietary interfaces to control rooms, switches, and base station equipment65). 
The rest of Motorola’s supply of equipment to Airwave Solutions resulted in 
transfer charges of £[] million, £[] million and £[] million in 2018, 2019 and 
2020 respectively.66 In 2021, around []% of Airwave Solutions’ capital 
expenditure on the Airwave Network (or £[] million) was sourced from the rest of 
Motorola. 67 Transfer charges between the rest of Motorola and Airwave Solutions 
are discussed further in Appendix H. 

2.28 Motorola told us that the Airwave Network was built and set up to last for the 
duration of the original period of the PFI Agreement and that a significant amount 
of investment will be needed over the next few years to ‘refresh’ the network, with 
some of the equipment now reaching obsolescence. Specific issues that will need 
to be addressed include that: 

(a) Some spares are no longer available and some components cannot be 
repaired; 

 
 
62 Draft note from Motorola to service users, 14 August 2018. 
63 Technical due diligence report. 
64 NAO (2002), Public Private Partnerships: Airwave (HC 730), Figure 9. 
65 Home Office presentation slides, 1 December 2021 and further information provided by the Home Office 
on 14 July 2022. 
66 Motorola’s response to Q18 of Transfer Charges RFI dated 12 April 2022.  
67 Source: Motorola’s response to Q18 of Transfer Charges RFI dated 12 April 2022.  

https://webarchive.nationalarchives.gov.uk/ukgwa/20170207052351/https:/www.nao.org.uk/wp-content/uploads/2002/04/0102730.pdf
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(b) the antivirus technology currently in use will be retired in 2022, and Motorola 
considers that support for Windows 7 used in the system is also at risk by 
this time; 

(c) access to spectrum in the 1.4 GHz band will be withdrawn in 2024; 

(d) BT has announced it will cease to offer leased line services (also known as 
‘megastreams’) in November 2025; and 68 

(e) [].69 

Spectrum 

2.29 Airwave Solutions uses three separate spectrum blocks to deliver its services 
(referred to as blocks 1, 2 and 3): 

(a) Block 1 is described as the EU harmonised spectrum for Public Protection 
and Disaster Relief (PPDR)70 and was originally licensed by Ofcom up to 31 
December 2020, ie the end date was broadly aligned with the expected end 
of the last of the police service contracts and therefore the PFI Agreement. 
The use of the spectrum is restricted to Sharer Organisations and for public 
safety purposes only. 

(b) Block 2 was granted to Airwave Solutions by way of a trade of spectrum from 
the DoH on 14 September 2010 and expires on expiry of all of the contracts 
that Airwave Solutions has with the police, ambulance and fire and rescue 
services. The spectrum is used for all three emergency services and public 
safety only and is managed by the DHSC for public protection and disaster 
relief (PPDR). 

(c) Block 3 is leased from Arqiva and Airwave Solutions’ right to use this 
spectrum continues indefinitely unless revoked by Ofcom or terminated by 
Airwave Solutions. 71 

2.30 In addition, Airwave Solutions holds spectrum licences (in the 1.4 GHz band) for a 
number of point-to-point links (also referred to as fixed links or microwave links)72 

 
 
68 Presentation from Motorola during the CMA’s site visit on 30 November 2021.  
69 []. 
70 Emergency services throughout Europe use a part of 380-400MHz spectrum for voice communications. 
That band is a dedicated and harmonised spectrum band set aside for the exclusive use of the emergency 
services. (source: the Tetra and Critical Communications Association (TCCA) (2013), ‘Harmonised spectrum 
for Critical Communications: An Executive Summary’). 
71 Internal Motorola document, and the financial due diligence report. 
72 Ofcom, Fixed terrestrial links and Ofcom (2017), Fixed Wireless Spectrum Strategy: Consultation on 
proposed next steps to enable future uses of fixed wireless links. 

https://tcca.info/documents/harmonisedspectrumforcritical-communicationses.pdf/
https://tcca.info/documents/harmonisedspectrumforcritical-communicationses.pdf/
https://www.ofcom.org.uk/manage-your-licence/radiocommunication-licences/fixed-terrestrial-links
https://www.ofcom.org.uk/__data/assets/pdf_file/0027/108594/Fixed-Wireless-Spectrum-Strategy.pdf
https://www.ofcom.org.uk/__data/assets/pdf_file/0027/108594/Fixed-Wireless-Spectrum-Strategy.pdf
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and has gained access to individual channels on a case-by-case basis from [] 
when covering special events. 

2.31 In October 2018, following the signing of the Airwave Extension Term Sheet with 
the Home Office on 21 September 2018, Airwave Solutions applied for the 
extension of its three key licences to 31 December 2024 (allowing for 24 months of 
de-commissioning and wind-down activity following the end of the extension). It 
also noted that Ofcom was starting the process to reallocate use of the 1.4 GHz 
band, but that existing links could remain operating until further notice and asked 
Ofcom to confirm that Airwave's licensed use would continue until 31 December 
2024 to align with the requested variations to its main licences.73 As part of its 
approval process, Ofcom sought confirmation from the Home Office that it 
supported the application.74 

Service level agreements 

2.32 Given the criticality of the Airwave Network services, the PFI Agreement specifies 
‘service availability’ requirements for all police services, defined as the percentage 
of ‘successful communications’ in the following circumstances: 

(a) within a force area, at least 99.80%; 

(b) for calls from a user outside the ‘home force area’ to the home force area, at 
least 99.96%; 

(c) in ‘fall-back mode’, in which users are communicating via a base station with 
other members of the same Talk Group, at least 99.98%.75 

2.33 In addition, the service contracts with the police, ambulance services and fire and 
rescue services include detailed provision for levels of service to be delivered, and 
for ‘service credits’ (discounts) to be applied in the case of these being missed.76 

2.34 The service contracts set out performance targets for different uses (eg radio voice 
services, communications control interface services, disaster recovery services). 
For example, for the police services, voice call availability must be 99.74% or a 
service credit will be applied. The contracts set out ‘severity’ ratings for failure to 
meet each target, and service credits are calculated according to this weighting, 
and other relevant factors. 

 
 
73 Letter from Motorola to Ofcom, 11 October 2018.  
74 Motorola internal email, 17 December 2018.  
75 The PFI Agreement.[]. 
76 See, for example, [] of Avon and Somerset Police’s contract.  
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2.35 In general, the Airwave Network is considered to be a highly resilient network, and 
when the National Audit Office (NAO) reported in 2016 it noted that availability had 
averaged 99.9% between 2010 and the date of its review.77 

2.36 Consistent with the NAO’s view, over the ten years to the end of 2020, Airwave 
has paid 0.07% of revenues back to the three main emergency service users in 
service credits.78 

2.37 The quality of the services Airwave Solutions provides using the Airwave Network 
is therefore not generally in issue.79 More recently though, the Ambulance Radio 
Programme has expressed some concerns: 

2.38 With specific regard to Bundle 1 Services, over the full term of the contract the 
service has been delivered effectively and has provided a secure and broadly 
consistent level of service. However, in more recent years, compounded in part by 
delays in the introduction of ESN, this part of the solution has shown increasing 
signs of fragility. The asset base is arguably beyond ‘end-of-life’ status. 

2.39 In terms of Bundle 2 Services, it is a broadly similar picture. Airwave Solutions 
(and its key subcontractor) has shown an increasing reluctance to maintain the 
existing infrastructure and has actively sought to dilute the existing liability and 
service credit regime when negotiating variations or extensions. In some areas, 
equipment and solutions (and the accompanying skills to maintain these solutions) 
has become scarce.80 

Development of the market 

Building of the customer base 

The police contracts 

2.40 Before the procurement of the Airwave Network, local emergency services 
contracted for their own radio communications systems. Reviews in England and 
Wales, and in Scotland, concluded that the communications network services for 
both police and fire and rescue services did not meet requirements. Key failings 

 
 
77 NAO (2016), Upgrading emergency service communications: the Emergency Services Network (HC 627), 
page 7. 
78 Motorola’s responses to Q4 of the RFI dated 30 July 2021, and Q9 of the RFI dated 13 December 2021.   
79 And in our provisional assessment of any remedy that we may impose where we provisionally find that 
there is an AEC, we take into account the quality and safety of the service (see section 8 of this provisional 
decision report in particular). 
80 ARP response to Q12 of the RFI dated 17 December 2021.   

https://www.nao.org.uk/wp-content/uploads/2016/09/Upgrading-emergency-service-communications-the-Emergency-services-Network.pdf
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identified included that the systems were insecure (external parties could ‘listen 
in’), and often became congested so that officers could not make calls.81 

2.41 In 1993, the Home Office concluded that a new system was required, and that it 
should be procured on a national basis.82 At this time, it was planned that the new 
system would also support the fire and rescue services but, in 1996, the fire and 
rescue services withdrew from the programme on the basis that the requirements 
being specified were more complex than they needed.83 The ambulance services 
did not engage in any aspect of the procurement process, on the basis that at that 
time they had no need for a new radio system.84 

2.42 The Home Office issued a Project for Procurement for the PFI Agreement in the 
OJEC in January 1996.85 

2.43 Although three consortia formed to bid for the PFI Agreement following publication 
of the OJEC Notice, by April 1997 only one bidder remained, led by BT.86 

2.44 After considering options, the Home Office (in consultation with HM Treasury, the 
PFI Panel and the Association of Chief Police Officers) decided to proceed to 
negotiate the price to be paid with the single bidder.87 

2.45 The PFI Agreement was executed on 29 February 200088 and the roll-out to police 
services started in September 2001, with the last constabularies to join the 
services being the Northern Constabulary, which executed a services contract in 
June 2001 and achieved ‘Ready for Service’ status in May 2005, and the British 
Transport Police, which contracted in March 2006 (in this latter case, the contract 
was ‘deemed to have commenced’ in August 2002).89 

2.46 The requirements of the police users changed significantly over the course of the 
PFI Agreement, with changes being implemented through a series of change 
control notices, as provided for in the original contract. The net effect of the 
change control notices was estimated by the Home Office to amount to £[] 
million and account for []% of the projected life cost of the Airwave Network to 
December 2019 for the Home Office and the police forces (affecting both the ‘core’ 

 
 
81 NAO (2002), Public Private Partnerships: Airwave (HC730), 2002, Figure 1, based on information provided 
by the Home Office. See Appendix B for more detail on the Airwave and ESN procurements. 
82 NAO (2002), Public Private Partnerships: Airwave (HC730), 2002, paragraph 1. 
83 NAO (2002), Public Private Partnerships: Airwave HC730, 2002, paragraph 1. 
84 Committee of Public Accounts (2002), Public Private Partnerships: Airwave (HC 783), Minutes of 
Evidence, Questions 3 and 4. 
85 OJEC Notice, 23 January 1996.   
86 NAO (2002), Public Private Partnerships: Airwave (HC730), Appendix 1. 
87 NAO (2002), Public Private Partnerships: Airwave (HC730), paragraph 2.15. 
88 The PFI Agreement.  
89 Motorola’s response to Q3 of the RFI dated 8 November 2021. 

https://www.nao.org.uk/wp-content/uploads/2002/04/0102730.pdf
https://www.nao.org.uk/wp-content/uploads/2002/04/0102730.pdf
https://www.nao.org.uk/wp-content/uploads/2002/04/0102730.pdf
https://www.nao.org.uk/wp-content/uploads/2002/04/0102730.pdf
https://www.nao.org.uk/wp-content/uploads/2002/04/0102730.pdf
https://www.nao.org.uk/wp-content/uploads/2002/04/0102730.pdf
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deliverables under the PFI Agreement and ‘menu’ deliverables provided for in that 
arrangement and purchased by individual services).90 

The ambulance services contract procurements 

2.47 The Cabinet Office ran a separate competitive tender process for a new 
communications system for ambulance services in England and Wales. However, 
competition was limited because of the significant cost of putting in place a 
second, competing national network and the lack of available radio spectrum.91 
The supplier of the Airwave Network won the contracts for both Lot 1 (the radio 
network service) and Lot 2 (radio terminals, control room equipment and mobile 
data services) and an agreement (referred to as the Ambulance Main Agreement) 
was signed in July 2005. 

2.48 In July 2006, the Scottish Ambulance Service Board entered into a separate 
agreement (referred to as the Scottish Ambulance ARRP Agreement) under which 
the Scottish Ambulance Service Trust may buy services from the supplier of the 
Airwave Network. Scottish ambulance services started to use the Airwave Network 
in August 2010. 

The Fire and Rescue service procurement 

2.49 In relation to the procurement of services for the fire and rescue Services, the 
Department for Communities and Local Government published a Contract Notice 
in the OJEC on 29 October 2002. Longlisted bidders were invited to submit a 
proposal on 31 July 2003, and the supplier of the Airwave Network was invited to 
submit a best and final offer on 18 March 2005.92 

2.50 After submitting a revised final offer on 31 August 2005, the Department for 
Communities and Local Government notified the supplier of the Airwave Network 
that it intended to award the contract to it on 24 February 2006.93 

Key characteristics of the various Airwave customer contracts 

2.51 Appendix [C] describes in detail the various contractual arrangements which 
underpin the commercial relationships that the various customer groups have 
entered into with Airwave Solutions. In this section, we first explain the scope of 
the various contracts, how they relate to each other to the extent that they do and 
what key commercial terms they cover. Within this analysis we draw out the main 
differences between these key commercial terms. 

 
 
90 Internal Home Office email dated 3 November 2016.  
91 ARP response to Q3 of the RFI dated 17 December 2021.  
92 Firelink Main Agreement, Recitals. 
93 Firelink Main Agreement, Recitals. 
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The PFI Agreement 

2.52 The PFI Agreement sets out the agreed rights and obligations imposed on the 
parties, while the schedules go into detail on matters such as the services 
contracted for, the charging structure for those services, benchmarking and 
termination. 

2.53 The PFI Agreement was initially envisaged as an overall framework for an 
estimated period of up to 19 years (driven by the 15-year service contracts, which 
had different commencement dates, and the time needed to build and 
decommission the network at the end of the service contracts, with the service 
being fully operational by 2003). The applicable procurement regulations94 had the 
effect of setting an expectation, by the OJEC notice, that the contract would not be 
extended.95 Unlike the current procurement regulations, the applicable 
procurement regulations did not specify whether it was necessary for any 
possibility of an extension to be included in the OJEC notice. However, the OJEC 
notice specifically provided that the service would be completed after the 15-year 
period (and what emerged from the procurement process was the PFI Agreement 
which provided for a fixed-term arrangement that would end at a point to be 
determined in 2019 or 2020 without terms relating to or contemplating its 
extension). 

2.54 No services are directly provided under the PFI Agreement. Rather, the agreement 
governs the terms that are set out in the customer service contracts (‘Services 
Contracts’ or, in this provisional decision report, the ‘Police Service Contracts’). 
The Police Service Contracts are the individual contracts between Airwave 
Solutions and relevant police forces, concerning access to the Airwave Network, 
and charges for such access.  The PFI Agreement contains a ‘Model Services 
Contract’ setting out standard terms for the Services Contracts into which 
individual police forces enter. 

2.55 The PFI Agreement sets out the structure of charges as being comprised of a core 
service charge, which is payable for access to the Airwave Network, and menu 
service charges which are services users can elect to purchase from Airwave 
Solutions. The contract specifies the initial level of core service and menu service 
charges and contains provisions for these to be adjusted annually in line with 
inflation according to set formulae. Such charges are subject to benchmarking. 

 
 
94 OJEC (1002), COUNCIL DIRECTIVE 92/50/EEC.pdf (legislation.gov.uk); and The Public Services 
Contracts Regulations 1993 (legislation.gov.uk) 
95 OJEC Notice, 23 January 1996.   

https://www.legislation.gov.uk/eudr/1992/50/pdfs/eudr_19920050_adopted_en.pdf
https://www.legislation.gov.uk/uksi/1993/3228/made/data.pdf
https://www.legislation.gov.uk/uksi/1993/3228/made/data.pdf
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The Police Service Contracts 

2.56 There are Police Service Contracts in place for each of the various police services 
in England, Wales and Scotland. These are based on the model terms in the PFI 
Agreement. 

2.57 The start dates of the Police Service Contracts vary. The earliest contract in place 
is understood to be from 29 June 2000, four months after the PFI Agreement 
became effective.96 The duration of the Police Services Contracts was 15 years 
from the Ready For Service (RFS) date they contain.97 The service contract that 
originally drove the end date of the PFI Agreement98 was the Northern 
Constabulary contract, which was due to end on 9 May 2020. 

2.58 The core services to be provided to the relevant police force and any menu 
services that may be selected by it are derived from the PFI Agreement. The terms 
of the Police Service Contracts are broadly similar to the terms of that agreement. 
As a result, if the PFI Agreement is terminated (in accordance with the terms set 
out therein), the Police Service Contracts will automatically be terminated without 
notice to the parties. 

2.59 The charging structure of the core services and menu services is that set out in the 
PFI Agreement. There is an initial charge for the core services and menu services, 
which is then adjusted on an annual basis, in line with inflation and according to 
set formulae. 

The ambulance services contracts 

2.60 The Ambulance Main Agreement (Ambulance Contract) was entered into by the 
DoH and Airwave Solutions on 19 July 2005.99 It covers ambulance services in 
England and Wales.100 The Scottish Ambulance ARRP Agreement (SAS Contract) 
is a separate customer contract to the Ambulance Contract, covering ambulance 
services in Scotland.101 The SAS Contract was entered into by the Scottish 
Ambulance Service Board and Airwave Solutions on 18 July 2006, on terms near 
identical to those of the Ambulance Contract. Where we refer to the ‘Authority’ in 

 
 
96 However, we understand that contracts signed before March 2001 were considered ‘incomplete’, so were 
amended and re-executed after that date. The first ‘complete’ contracts were signed by West Mercia and 
Leicestershire police services, on 26 March 2001. Source: information supplied by the Home Office on 14 
July 2022.  
97 The earliest ‘Ready for Service’ date was September 2001, for Lancashire police service. 
98 Before the negotiations that took place in early 2016. See Appendices C and D. 
99 ‘AARP Project Agreement’, the project agreement between the Secretary of State for Health and Airwave 
02 Limited, 19 July 2005.  
100 Albeit that the ‘Territory’ of the Contract is England whereas Wales is outside the Territory. However, the 
Ambulance Contract sets out sets out how services may be provided – on request by the Authority – to the 
Welsh Ambulance Services NHS Trust (WAST) and WAST is included in the definition of Authority Service 
Recipients. 
101 ‘ARRP Project Agreement’, the project agreement between the Scottish Ambulance Service Board and 
Airwave 02Limited, 18 July 2006.  
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the context of these contracts we mean the DoH and/or the Scottish Ambulance 
Service Board as the case may be. 

2.61 The duration of the Ambulance Contract is stated as a period of ten years, with 
scope for the Authority, at its sole discretion, to extend the contract in any service 
area for up to five years, with a one-year extension being the minimum extended 
term. Following an amendment via a Change Control Notice (CCN), 12 months’ 
notice was required if the option to extend was to be exercised. 

2.62 The Ambulance Contract stipulates that the Authority pays charges for the network 
services on a monthly basis. Further details regarding the charges are provided in 
schedules to the contract. The charges under the Ambulance Contract are subject 
to benchmarking. 

The fire and rescue services contract 

2.63 The Firelink Project Agreement is a contract with the Home Office under which 
Airwave Solutions agrees to provide, and the Home Office agrees to pay for, 
Airwave Network services to each ‘Qualifying Fire Authority.’ Unlike with police 
forces, there are no separate services contracts with each Qualifying Fire 
Authority.102 

2.64 The Firelink Project Agreement commenced on 29 March 2006, to continue for a 
period of ten years and nine months. The Home Office has the capability, at its 
sole discretion, to extend the contract for up to 36 months (a major extension), 
subject to such extension being a minimum of 12 months, with at least 24 months’ 
notice. In addition, under the Firelink Project Agreement, the Home Office had the 
capability at its sole discretion to extend the contract with minor extensions for one 
or more periods which do not exceed, in the aggregate, 12 months, with at least 
one months’ notice. The Home Office’s extension capabilities were amended and 
extended in 2016 (see Appendix C). 

2.65 Under the Firelink Project Agreement there are two types of charges payable to 
Airwave Solutions – capital charges and service fees, which are calculated in 
accordance with a specified formula. Capital charges include one-off payments 
relating to the achievement by Airwave Solutions of certain milestones and 
subsequent service fees are payable after the milestone is achieved, as well as 
until the Firelink Project Agreement expires or is terminated. 

 
 
102 The Firelink Project Agreement contains a number of provisions that reflect this contractual structure. For 
example, that Qualifying Fire Authorities cannot enter into agreements or vary the contract on the Home 
Office’s behalf. Firelink Project Agreement 

https://competitionandmarkets.sharepoint.com/:w:/r/sites/MRG2-51060/Shared%20Documents/Parties/Airwave%20Solutions%20Limited/Off-the-shelf%20material/211108%20Annexes%20response%20to%20FDL%20off%20the%20shelf%20information/Q3/(a)(ii)%201%20Firelink/MIRFI1Q3aii_0001%20-%20Copy%20of%20Firelink%20Main%20Agreement%20and%20Schedules.doc.docx?d=wa962f2b90922471fb564959911eace9d&csf=1&web=1&e=Dq4rcW
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The Sharer contracts 

2.66 The majority of Sharer organisations access the Airwave Network on standard 
terms and conditions which are not typically negotiated. Sharer organisations 
include (but are not limited to) government departments, local authorities, and 
energy/utility suppliers. Sharer organisations can choose between Airwave Direct, 
a managed service comprised of network access and provision of a managed 
terminal service, and Airwave Access where only network access is provided.103 

2.67 The standard-form Sharer contract has a minimum duration of 2.5 years, 
significantly shorter than the Blue Light Contracts. 

Summary of distinctive features and relationships between the contracts 

2.68 The PFI Agreement contains provisions for the benchmarking of the charges 
payable by Airwave Network users. These are provisions intended to enable the 
independent assessment of whether the charges represent value for money and to 
provide a process for the variation or termination of services which are determined 
not to be value for money. The PFI Agreement requires the benchmarking 
exercise take place within an initial six-year period and is then repeated at least 
every five years, although negotiations have led to this right being waived at 
various points. The benchmarking provisions have been incorporated into the 
Police Service Contracts, the Ambulance Contract and the SAS Contract but there 
are no parallel provisions in the Firelink Project Agreement. 

2.69 As noted above, the Blue Lights Contracts began with fixed term periods (of 
between ten and 15 years) with varying ends dates, depending on when the 
contracts were entered into. Where the contracts were capable of extension, this 
was also for differing lengths of time, further fragmenting the end of the provision 
of the Airwave Network. However, the Police Service Contracts allow the Home 
Office to provide notice extending the original term of the contracts beyond the 
expiry date and original terms to being the end date in line with other Blue Lights 
Contracts within the specified region. 

2.70 The contracts also differ in the circumstances and manner in which they may be 
terminated. If the PFI Agreement is terminated, all the Police Service Contracts 
end without notice, but the Firelink Project Agreement, the Ambulance Contract 
and the SAS Contract are unaffected. 

2.71 A unique feature of the Ambulance Contract is the provision for profit sharing in 
the case of delay. Where there is delayed implementation of a formal interim 

 
 
103 Motorola’s response to Q3(a) of the RFI dated 27 May 2021. 
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milestone, for each day from the delay, the Authority will be entitled to a sum equal 
to a percentage of the cost plus profit margin. 

The decision to move away from reliance on the Airwave Network 

2.72 In 2011, the government formed a project called the Emergency Services Mobile 
Communications Programme (ESMCP) with the objective of replacing the Airwave 
Network.104 The programme conducted extensive industry and market 
engagement between 2011 and 2014, primarily concerned with technology 
selection. Many options were considered in terms of radio spectrum, and 
technology.   

2.73 It was recognised at the time that the technology and standards to deploy 
dedicated public safety communications over a commercial network and ensure 
emergency service pre-emption and prioritisation over private users when 
necessary, were only just emerging, and might load a programme to replace the 
Airwave Network with risk. To help mitigate this the ESMCP worked with the 
international standards body 3GPP to develop 4G standards for public safety 
cellular solutions.105 

2.74 The strategic drivers for change, as described in the Home Office’s 2013 Outline 
Business Case for pursuing ESN, were threefold:106 

(a) The expected expiry of the Airwave contracts in the period from 2016 to 2020 
as well as the OJEC notice, which led to a common understanding that the 
PFI Agreement would be effective until 2020 and could not be extended. 

(b) The significantly higher cost (estimated to be at least 200%)107 of the Airwave 
Network and services when compared with similar public safety systems in 
Europe and price trends for publicly available mobile telephony. 

(c) The increasing user requirements for mobile broadband data to support 
operational transformation that could not be fully met by the existing system. 

2.75 One strategic objective of procuring the design and roll-out of ESN was that ESN 
would ‘be based on a commercial mobile communications network that can be re-
competed more regularly to exploit market forces and take advantage of 

 
 
104 NAO (2016), Upgrading emergency service communications: the Emergency Services Network (HC 627), 
page 5. 
105 NAO (2016), Upgrading emergency service communications: the Emergency Services Network (HC 627), 
paragraph 4.6. 
106 We examine other factors in the decision to procure ESN in section 4 of this report. See also Appendix B. 
107 A Gartner Study commissioned by the Home Office in July 2013 calculated the normalised total cost of 
ownership for Home Office users compared to a European peer average and concluded that ‘Gartner 
concludes that the UK is paying above the market rate for TETRA services by 250%. The tolerance of the 
UK total cost of ownership calculation is estimated to be 15%; allowing for this tolerance the UK would still be 
200% more expensive than European peers’. 

https://www.nao.org.uk/wp-content/uploads/2016/09/Upgrading-emergency-service-communications-the-Emergency-services-Network.pdf
https://www.nao.org.uk/wp-content/uploads/2016/09/Upgrading-emergency-service-communications-the-Emergency-services-Network.pdf
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technological evolution’. Four requirements were set for the new system, relating 
to functionality, security, availability and coverage. It was noted that TETRA 
technology could not meet all these requirements, without the use of additional 
broadband technology. While there were various options for combining TETRA 
technology with broadband, the chosen technology, 4G Long Term Evolution 
(LTE)108 could meet all the stated requirements. 

2.76 The chosen technological option was to make use of commercial 4G LTE services 
enhanced with extended coverage and public safety service platform and as noted 
above, one key aim was to avoid the risk of ‘lock-in’ with a provider (recognised as 
a key issue in the way in which LMR technology had been implemented) in order 
to: 

(a) Encourage competition in the commercial mobile services market segment 
and benefit from commercial rates (even with a premium for emergency 
services airtime) 

(b) Target best of breed providers in this specialist ESN functionality market 
segment 

(c) Maintain the ability to compete this separately in the future and as a 
contingency should there be a delay to open standards. 

2.77 The intent to facilitate future competition was further clarified as follows: 

Currently the extended coverage required is provided only by the 
incumbent supplier, and moving to 4G LTE would require re-investment in 
infrastructure to replicate this coverage for ESN. We need to procure this 
infrastructure to create a ‘neutral host’ to avoid the risk of ‘lock-in’ and 
support future competition: 

● It avoids the mobile service provider having to make this investment 

● It can be made available to any future MNO provider, allowing a longer 
period for recovery of the investment. 

2.78 Thus, it was hoped that the long term competitive dynamics would be very 
different, once the ESN solution was fully implemented.109 

 
 
108 A standard for wireless broadband communication for mobile devices and data terminals, based on the 
GSM/EDGE and UMTS/HSPA technologies. See ETSI’s webpage for more information. 
109 This paragraph and the two preceding it draw on the Home Office’s ‘Outline Business Case for the 
Emergency Services Mobile Communications Programme (ESMCP)’.  

https://www.etsi.org/technologies/mobile/4G
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2.79 On 18 April 2014, the Home Office invited prospective suppliers to submit 
proposals to supply ESN. Three main lots were issued to provide the relevant 
services:110 

(a) Lot 1 required a delivery partner to oversee the build-out of ESN; programme 
manage and report on transition; provide cross-Lot integration; training 
support; vehicle installation reference design and assurance; and delivery 
support. The ‘Delivery Partner’ contract was awarded to Kellogg Brown and 
Root (KBR). We refer to this contract as ‘Lot 1’ in the remainder of this report. 

(b) Lot 2 required a service provider for: end-to-end systems integration; public 
safety functionality; account management; network and IT infrastructure; 
technical interfaces; user device approval and management; application 
approval and hosting; customer support; and service management. The ‘User 
Services’ contract was awarded to Motorola. We refer to this contract as ‘Lot 
2’ in the remainder of this report. 

(c) Lot 3 required a mobile network operator to provide an enhanced radio 
access service with highly available national coverage and an interface to 
User Services and the Extended Area Services.111 The contract to provide 
‘Network/Mobile Services’ was awarded to EE. We refer to this contract as 
‘Lot 3’ in the remainder of this report. 

2.80 While the initial procurement process concentrated on the contracts with Motorola 
and EE, there were a number of additional items that needed to be procured 
before the ESMCP could be implemented. These are known as ‘related projects’ 
and all of these (as listed below) have to be delivered and proven to interface with 
the application software (by Motorola) and the network (by EE):112 

(a) Extended Area Service (EAS) coverage: major and minor roads that fall 
outside of those in the primary coverage area. 

(b) Air coverage: above 500 feet (already in the primary coverage area), up to 
10,000 feet. 

(c) London Underground coverage. 

 
 
110 Emergency Services Network (ESN) – Information Note; Home Office (undated). See also Home Office: 
About the emergency services network 
111 The CMA understands that a fourth lot to supply network access in rural areas was also considered but 
was later withdrawn by the Home Office. 
112 Emergency Services Mobile Communications Programme Independent Review by Simon Ricketts – 
Advisor to Permanent Under Secretary (HO), October 2017, page 5.   

https://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwjols_Q5oH2AhXKVsAKHVBTBkQQFnoECCUQAQ&url=https%3A%2F%2Fportal.peakdistrict.gov.uk%2Fsystem%2Fdownload%2Ff%2F51141108&usg=AOvVaw1SH-PdoHatSvOGDZkaBCsC
https://www.gov.uk/government/publications/the-emergency-services-mobile-communications-programme/emergency-services-network
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(d) User devices: specially-optimised, rugged handset or fixed vehicle devices, 
with other devices (including a non-rugged alternative) available for the start 
of mass transition. 

(e) Control rooms. 

(f) Vehicle and aircraft installations. 

(g) Customer support services to enable transition.113 

2.81 The multi-stage tender process ran from April 2014 to September 2015. Table 2.1: 
below summarises the main contract awards. 

Table 2.1: Overview of the three contracts awarded in 2015 

 

Source: Home Office 

2.82 The plan, reflected in the contractual provisions agreed by the winning bidders, 
was to design, build, test and assure the solution over a 21-month period (referred 
to as the Mobilisation period). This period was increased from 17 months (the 
timetable that had been originally set, based on what industry participants believed 
to be sufficient time), following negotiations with EE and Motorola, with the Home 
Office being prepared to extend it to 24 months, and the suppliers considering that 
21 months would be sufficient for them to complete, build and test the network.114 

2.83 The transition period would then start, during which users would progressively 
move, region by region from the Airwave Network to ESN. The agreed timetable 
was for the transition to start in September 2017 and be complete by the end of 
2019, ie to take 27 months. The plan had originally been to allow for a four-year 
transition, but this was reduced to 2.5 years due to the cost of the Airwave 
Network services and because it had ‘not been possible to agree a notice based 
arrangement to contract termination as was originally assumed’: as part of 
discussions with Airwave Solutions about a possible phased transition, Airwave 
Solutions had ‘simply proposed an expensive, blanket, extension of all contracts to 
2020’.115 

2.84 This plan is shown in Figure 2.2: below. 

 
 
113 It is also important to note that before a ‘national shutdown’ of Airwave can occur the other user 
organisations beyond the emergency services also have to implement the new solution. 
114 Draft letter from the Home Office Permanent Secretary to [] of the NAO. 
115 Home Office internal briefing, 29 July 2014. 

Lot Description Chosen Supplier Awarded Period 
 

Value 
Low 

Max 
Extension 

Value 
High 

OJEU 
Range 

   Yrs £m Yrs £m £m 
1. Delivery Partner KBR 26/08/15 5.5 49.7 1.5 49.7 60 - 90 
2. User Services Motorola  08/12/15 6.5 235.2 1.5 293.9 120 - 245 
3. Mobile Services EE 08/12/15 6 658.4 1 735.8 200 - 530 
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Figure 2.2:  Original ESMCP timetable 

 

Source: Home Office  
 

2.85 During the transition period, an ‘interworking’ technological solution would be 
required to enable users to make calls between the Airwave and ESN networks. 
This is discussed in section 5 of this provisional decision report. 

Key developments since 2015 

Acquisition of Airwave Solutions by Motorola and subsequent negotiation 

2.86 On 3 December 2015, Motorola agreed to purchase Airwave Solutions from 
Macquarie, subject to approval by the Home Office, and on 7 December 2015, the 
Home Office accepted an undertaking from Motorola, referred to as a Deed of 
Undertaking, not to complete its proposed purchase of Airwave Solutions without 
the Home Office’s approval.116 

2.87 On 8 December 2015 the Home Office agreed the Lot 2 contract with Motorola.117 

2.88 Following commercial negotiations, a number of agreements were entered into 
between Motorola and the Home Office on 17 February 2016. These agreements 
included Heads of Terms (HoTs),118 dispute settlements (‘the Benchmarking 
Settlement’ and ‘the Ambulance Settlement’) covering various disputes between 
Airwave Solutions and the Home Office and between Airwave Solutions and the 
ambulance authorities, and a Deed of Recovery, the purpose of which was to 
address the ‘conflict of interest’ that the Home Office considered Motorola’s 
ownership of Airwave Solutions and its role as a key supplier to the ESMCP 
programme gave rise to. 119 

 
 
116 Deed of Undertaking by Motorola Solutions, Inc. in favour of the Secretary of State for the Home 
Department, 7 December 2015.  
117 ESMCP Terms and Conditions, 7 December 2015.  
118 Heads of Terms Regarding extensions, 17 February 2016.  
119 Deed of Recovery between Motorola Solutions, Inc. and the Secretary of State for the Home Department, 
17 February 2016.  
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2.89 Under the HoTs, contract end dates were aligned across all the emergency 
services contracts with Airwave Solutions to a ‘National Shutdown Date’ (NSD) 
target of 31 December 2019 and the Home Office gained a unilateral right to 
extend the same contracts at the prevailing price.120 Individual contracts remained 
in place and the Home Office led on the negotiations while engaging with the 
relevant ambulance and fire and rescue service representative bodies. These 
amendments were implemented in August 2016 via an Umbrella Change Control 
Note (UCCN1). 

2.90 Other key details of these agreements are provided in Appendix C and the 
negotiations that led to these agreements are further discussed in Appendix D. 

ESN delivery delays and re-plans 

2.91 The timescales for the delivery of Lot 1, Lot 2 and Lot 3 were defined and 
expressed as the duration in days and months following the effective date (ED) of 
the contract: 

(a) ED + 28 days: integrated plan 

(b) ED + 5 months – agreed and documented technical design 

(c) ED + 21 months – first transition starts, i.e. September 2017. 

2.92 The first two milestones were not met, and by the summer of 2016, the Home 
Office decided to develop a new plan in collaboration with EE and Motorola. This 
led to a Change Request (CR110), raised in September 2016, and a new set of 
milestones and a planned delay of three months to the beginning of the 
transition.121 

2.93 Delays however continued throughout 2017, and by December 2017, the Home 
Office decided to consider all possible options, including the potential 
abandonment of ESN. 

2.94 In the meantime, Motorola had acquired Kodiak Networks,122 a privately held 
provider of broadband push-to-talk (PTT) for commercial customers. Under 
Motorola ownership, the Kodiak team started the process of developing its PTT 
application to meet the needs of public safety customers, thus turning it into a 
mission critical push-to-talk (MCPTT) application. In May 2018, Motorola invited 
the Home Office to consider switching from the MCPTT application that it had sold 
as part of its Lot 2 contract, Wave 7000, to the Kodiak MCPTT application. 

 
 
120 Home Office on behalf of the police; Department for Communities and Local Government (later 
transferred to the Home Office) on behalf of the fire services; the DoH for the ambulance services in England 
and Wales; the Scottish Ambulance Service Board for the Scottish ambulance services. 
121 Home Office presentation to ESMCP stakeholders, 4 October 2016.  
122 Motorola press notice, 28 August 2017. Motorola Solutions completes acquisition of Kodiak networks 

https://www.motorolasolutions.com/newsroom/press-releases/Motorola%20Ssolutions%20completes%20acquisition%20of%20Kodiak%20networks


50 

Although at that time, a limited number of the requirements set out in Lot 2 were 
met by the Kodiak MCPTT application,123 it was considered to be a more 
appropriate application than the Wave 7000 application that was being developed. 
That was not least because it was specifically designed to operate over 4G cellular 
networks and was seen as easier to adapt to the needs of blue light customers. 

2.95 Following negotiations held from May to August 2018, in which it was agreed to 
reset the ESMCP, Heads of Terms were signed on 21 September 2018. These 
Heads of Terms would be implemented through a Change Advisory Note 
(CAN500) which was signed on 14 May 2019. 

2.96 CAN500 endorsed the change of the planned MCPTT application from Wave 7000 
to Kodiak. CAN500 also endorsed the plan to deliver the functions of Kodiak 
incrementally, culminating with ‘Kodiak 10’ which would enable users to be 
migrated to ESN and the Airwave Network to be switched off,124  rather than the 
original plan to deliver all Wave 7000 functions together. The Home Office 
considered that the benefits of incremental delivery were ‘an early sight of test 
issues, the opportunity to build confidence with Users by familiarising with the new 
system and a better cash flow profile for Motorola rewarding development 
progress’. CAN500 included a revised date for ‘mobilisation complete’ of 30 
November 2020, rather than the original contract date of 15 September 2017.125 

2.97 Following CAN500, the plan was refreshed twice in 2020: in February 2020 (in a 
re-plan called ‘Taking heat out of the plan’, based on Kodiak 11, with a 
‘mobilisation complete’ date of 29 October 2021), and in November 2020 (the 
‘11.x’ plan, based on Kodiak 12, with a ‘mobilisation complete’ date of 31 March 
2023).126 

2.98 By July 2021, the ESMCP had fallen behind further. The Home Office’s estimated 
target date for starting transition was the second quarter of 2024, with completion 
targeted for the end of 2026, although this is regarded by the Home Office as 
‘simply the anticipated date’ at which the Airwave Network could be shut down.127 
These target dates are set out in Table 2.2:. 

2.99 Key changes to the target dates, over time, for implementing ESN and 
transitioning users from the Airwave Network to ESN, are set out in Table 2.2:. 

 
 
123 Motorola internal presentation, undated, slide 3. This shows that when the HoTs were signed, the Kodiak 
MCPTT application met 18% of the 510 Lot 2 functionality requirements. 
124 A series of implementation steps were planned to lead to this: ‘Direct 1’ based on Kodiak 8.4, ‘Direct 2’ 
based on Kodiak 9.0, ‘Direct 3’, which was later de-scoped from the programme, was going to be based on 
Kodiak 9.1. 
125 Home Office teach-in slides, 1 December 2021. 
126 Home Office teach-in slides, 1 December 2021. 
127 Home Office teach-in slides, 1 December 2021; HO responses to Q35 of the RFI dated 11 February 
2022. 
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Table 2.2:  Implementation schedule changes since December 2015 

Date of plan December 2015 August 2016 
(NAO report) 

May 2019 (the 
reset) 

November 2020 
(’11.x Plan’) 

July 2021 Full 
Business Case 

‘Mobilisation 
complete’, start of 
transition 

September 2017 September 2017 November 2020 March 2023 April 2023 

Airwave Shutdown 
Date March 2020 December 2019 December 2022 December 2026 December 2026 

[]  

Transition period 30 months 27 months 27 months 27 months 27 months 

 
Sources: NAO (2016), Upgrading emergency service communications: the Emergency Services Network, Figure 11; NAO (2019), 
Progress delivering the Emergency Services Network, figure 4; Home office Teach-in slide pack.  

Negotiations relating to the Airwave Network 

2.100 As the delivery of ESN has taken longer than had been expected in 2015/16, it has 
been necessary to extend the various emergency services contracts with Airwave 
Solutions beyond 31 December 2019. The terms of these extensions have been 
the subject of bilateral negotiations, led by the Home Office on behalf of key 
customer groups, which have taken place in 2018 (from April to September) and 
(unsuccessfully) in 2021. In 2021, negotiations having been unsuccessful, the 
contracts were extended by the Home Office’s exercise of its contractual right to 
set and issue notice of the NSD Target Date. 

2.101 In addition to these negotiations, the Home Office and Motorola carried out 
negotiations in early 2017 as part of a replanning of the ESMCP programme that 
was expected to lead to extensions of the period of operation of the Airwave 
Network spanning a few months. These negotiations resulted in a £[] million 
one-off discount to apply in 2020. 

2.102 The 2018 negotiations resulted in an extension of the period of operation of the 
Airwave Network to 31 December 2022 and had the effect of varying certain of the 
matters set out in the 2016 HoTs. In commercial terms, this involved an additional 
[]% discount to core service charges and the continuation of the discount 
(credits) given in 2016 (amounting to £[] million). As part of the negotiations, 
Motorola modelled prices on two bases, neither of which was taken up by the 
Home Office: 

(a) In April 2018, it modelled a []-year extension that assumed that previous 
discounts (£[] million and the £[] million) would not apply and built in 
discounts increasing over time from []% to []%.128 

(b) In June 2018, following a request from the Home Office to consider an 18-
month rolling extension, Motorola proposed another [] year extension with 
breaks and a minimum period of [] years. This assumed that previous 

 
 
128 Motorola presentation to the Home Office, 17 April 2018.  
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agreed discounts would not apply and built in discounts increasing from 
[]% to []%. It also transferred the cost of the decommissioning of the 
assets to the Home Office if the early break option was exercised.129 

2.103 The 2021 negotiations related to the potential extension of the contracts beyond 
2022 as it was not expected that customers would finish transitioning from the 
Airwave Network to ESN before the end of 2026. As at June 2021, Motorola’s 
position was that charges should increase by £[] million, due to the need to 
refresh the Airwave Network. Negotiations stalled following the launch of the 
CMA’s MIR consultation on 8 July 2021 and launch of the MIR on 27 October 
2021, and in December 2021 the Home Office exercised its right to extend the 
contract unilaterally to 31 December 2026 at current prices. 

Evolution and future of relevant technology 

2.104 Since at least 2015, there has been much debate about the speed at which LMR 
technology will be replaced by LTE for emergency services use, or whether the 
two will be used as complements for one another.130 Investment analysts have 
tended to see LTE as only a ‘long-term’ risk to companies providing products and 
services based on LMR technology.131 

2.105 We understand from the IAP (as advised by the European Telecommunications 
Standards agency (ETSI)) that TETRA, the LMR technology used to provide the 
Airwave Network, is not being developed further, for example to support mission-
critical data.132 Having carried out extensive research into the plans of several 
European countries and other countries around the world, the IAP concluded that 
although TETRA is likely to be in use in some locations around the world beyond 
2030, there is a move towards LTE to support mission-critical broadband 
communications in many comparator countries. 

2.106 Motorola nonetheless told us that LMR networks are regarded by customers as 
current technology, in which they are willing to invest significant sums of money in 
order to maintain that technology in the future. It provided examples of LMR 
networks around the world that it is involved in designing and implementing and 
told us that it continues to invest approximately US$[] million per year in LMR 
R&D. It is also investing in ‘broadband MCPTT software features and in ’dual 

 
 
129 Motorola presentation to the Home Office, 6 June 2018.  
130 For example, reported comment by [], then [] of Motorola Solutions Inc., on 9 September 2015 that 
‘public safety LTE is additive to LMT’  in an article in Radio Resource international on 9 September 2015, 
and reported comment by [], then [] at Motorola Solutions Inc, in Critical Communications Today, 7 
August 2018, ‘Motorola Solutions news round-up’.   That ‘for the foreseeable future many, many, many years 
in public safety, it will be LMR and LTE rather than LTE as a replacement for LMR’.  
131 Raymond Jaymes report, 23 February 2018; Wells Fargo Securities report, 28 February 2018; Jefferies 
report, 8 July 2021.  
132 Independent Assurance Panel submission to the Competition and Markets Authority, 5 April 2022, page 
10.  

https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.criticalcomms.com%2Fnews%2Fmotorola-solutions-2q-2018-results-esn-p25-handsets-commandcentral-aware-1&data=04%7C01%7CTobe.Nwaogu%40cma.gov.uk%7Cc86be6ace5854c72a49608d93e0967ed%7C1948f2d40bc24c5e8c34caac9d736834%7C1%7C0%7C637609032387155843%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=rb09kdN1KM7GPCd6ssY5VeKfdhToU4jPmPhcdhw6zyE%3D&reserved=0
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mode’ devices that can operate on either LMR or LTE technology.133 It considers 
both technologies to be of ‘profound current and future strategic significance’, 
while many governments are still evaluating the move towards broadband 
technology. While in the UK the Home Office has served a notice for the shut-
down of the Airwave Network by the end of 2026, Motorola believes there is a 
good chance that the transition process may take longer than the Home Office 
expects. Motorola has invested significantly in developing products that facilitate 
the ‘hybrid’ operation of both LMR and broadband networks (including the 
development of dual mode devices, while such transition takes place, or even on a 
longer basis). It also considered that the Airwave Network should not be regarded 
as ‘old’ in technology terms, or in terms of Airwave’s significance to Motorola more 
generally as part of its global LMR activities.134 

2.107 In a March 2021 presentation to Home Office advisers and senior civil servants 
describing the Airwave infrastructure, including the need to refresh some key 
equipment to ensure that it continues to provide a reliable service, Airwave 
Solutions described the TETRA market as still growing, highlighting that 50% of 
the installed base was in Europe, where a 2.4% growth rate was expected while a 
growth rate of 14.9% was expected in North America.135 The presentation also 
highlighted customers’ commitment to TETRA technology, showing a range of 
contracts that are expected to continue beyond 2025 and for some well into 
[].136 

2.108 Turning to the UK, Motorola’s views on the future of LMR technology appear to 
centre on the potential for the Airwave Network to be retained alongside ESN as a 
complementary infrastructure supporting voice communication, with ESN being 
focused on data: 

(a) In a meeting held in September 2020, Motorola suggested to the Home 
Office that a change of direction for ESN would be beneficial. This was 
described as an ‘ESN/Airwave Convergence/Co-existence’ strategy that 
‘would involve revisiting the service and transition strategy – with the concept 
of keeping both networks (ESN and Airwave) – and hence a revisit of the 
Business Case. The principle would be that the proven Airwave Service 
could continue to provide reliable “voice” services, and the new ESN Service 
would focus on “enhanced services” such as analytics, video etc. - and allow 
a period of stabilisation for the ESN Service. Commercially, MSI could 
provide greater flexibility for a longer term, strategic arrangement with both 
technologies.’ This was consistent with Motorola’s overall goal of establishing 

 
 
133 Motorola’s Fifth Supplementary Submission to the CMA’s Oral Hearing on 10 February 2022, 18 March 
2022.  
134 Motorola’s Fifth Supplementary Submission to the CMA’s Oral Hearing on 10 February 2022, 18 March 
2022. 
135 Forecast to 2023, based on a 2019 report produced by IHS Markit on TETRA terminals. 
136 Motorola internal presentation on Airwave, 11 March 2021.  



54 

a long term strategic relationship covering Airwave, ESN and other services. 
In parallel, Motorola developed revenue and profit forecasts based on a 
scenario in which the Airwave infrastructure would continue to coexist 
alongside ESN until at least 2030, if not longer. This presentation assumed 
that Motorola would provide its ESN services ‘for free’ and would broadly 
maintain its current level of revenue across ESN and Airwave longer term 
under this hybrid infrastructure.137 

(b) Motorola’s expectations, as set out in its 31 December 2020 Impairment 
review, were as follows: ‘Airwave’s core contracts were last renewed in 
December 2018, extending the current Airwave service to December 2022. 
Negotiations are ongoing with government around a further extension to the 
Airwave service, potentially to December 2024. Airwave management further 
believe that an extension to December 2025 will already be necessary, 
based on current ESN transition timelines (note that the original Motorola 
model that backed up the Airwave acquisition in 2016 also assumed cash 
flows to 2025). Management also envisage that post-2025, significant 
elements of the Airwave network would be required as a complementary 
service to ESN, providing voice and remote area coverage, up to 2029. 
Internal organisational changes have brought Airwave and ESN together 
under unified Motorola management control, paving the way for the provision 
of complementary services delivered by one merged UK business.’138 

Recent developments relating to the ESN Lot 2 contract 

2.109 Since the CMA’s original consultation and decision to carry out a market 
investigation, both Motorola and the Home Office have continued to work together 
on the Lot 2 contract. Some developments in these discussions are relevant to the 
context in which we have reached our provisional decision. In particular: 

(a) Motorola has informed the Home Office of its intention [].139 In a letter 
about that, Motorola noted that one potential remedy resulting from this 
market investigation was divestiture of the Airwave business. Motorola stated 
that ‘[w]hile we do not agree ... that divestiture would represent a 
proportionate remedy, given the extremely uncertain regulatory environment 
we face by participating in both ESN and Airwave, we have no realistic option 
but to []. We are required to take this step in order to directly address the 
CMA’s concerns.’140 

 
 
137 Email from Motorola to Deloitte, 16 September 2020; Motorola internal presentation, 25 August 2020; 
Motorola internal presentation, 16 October 2020, discussed with Motorola [] on 12 November 2020.   
138 Motorola internal ‘Local Statutory Entity Investment Valuation and Impairment Review, 31 December 
2020.  
139 Letter from Motorola to the Home Office, 16 November 2021.  
140 Letter from Motorola to the Home Office, 16 November 2021.  
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(b) In June 2022, we were informed that [].141 

(c) In September 2022, we were informed by Motorola that it was in discussions 
with the Home Office with a view to []. We were also informed that 
Motorola []. The Home Office has [].142 

  

 
 
141 Motorola’s response to questions on Lot 2 expiry, 14 June 2022.  
142 Motorola Update Note to the CMA, 7 September 2022 and Home Response to RFI dated 13 September 
2022.  
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3. Scope for competition and market definition 

3.1 In this section, we set out our analysis of: 

(a) The scope for competition in the supply of the relevant services and whether 
there is a market for them which is open to our assessment under the 
statutory market investigation framework; and 

(b) the appropriate market definition. 

3.2 As to the first of those, the provisional conclusion we reach is that there is scope 
for relevant competition and a market which is capable of assessment. On the 
second, we provisionally define the market as that for the supply of 
communications network services for public safety and ancillary services in Great 
Britain. 

Contracts, markets and the application of the statutory framework 

3.3 Before we make any assessment of competition, our analysis (in paragraphs 3.3 - 
3.92) focuses on whether there is scope for competition in the supply of LMR 
network services for public safety and a market that we can assess. At this stage 
of our analysis, we are just concerned with those questions. After reaching a 
provisional conclusion on them, we then move on to consider how the market 
should be defined (in paragraphs 3.93 - 3.121) (and in the subsequent section of 
this report we assess competition in the market). 

3.4 Motorola has made submissions that there is no market to analyse in this 
investigation. A central element of these submissions is that the supply of LMR 
network services for public safety by Airwave Solutions amounts to no more than a 
contract between two willing parties.143 

3.5 Motorola submits that there is therefore no scope for a competition assessment 
now to be carried out and all the parties’ rights and obligations are fully defined 
and enforceable through the contract (the PFI Agreement, as extended and 
amended). In Motorola’s view, matters should be assessed through this 
contractual lens: that large, sophisticated and willing contracting parties exercised 
free and informed choice to agree contractual provisions that they are able to 
enforce.144 

3.6 Motorola has said there was competition in relation to the supply of LMR network 
services for public safety in 2000 and the CMA should assess the market by 
reference to competition in the tender for the original PFI Agreement (ie at the 

 
 
143 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 8. 
144 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27 
May 2022, paragraph 7 

https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://assets.publishing.service.gov.uk/media/62b9a154e90e0765cb58c9bd/Motorola_response_to_scope_for_competition_WP.pdf
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point at which the Home Office, through PITO, and BT willingly entered into a long 
term agreement). It submitted that: 

(a) The correct approach in the context of markets characterised by bidding and 
tendering is to examine the conditions of competition when competition for 
the market takes place145 and that the contractual starting point in 2001 
should be an integral part of our assessment as this was when the Airwave 
Network came about;146 and 

(b) competition has not taken place since the original tender process,147 which 
tender resulted in a competitive outcome.148 

3.7 The implication of these submissions is that we should not look at forms of 
competition other than for the market at the time of the PFI Agreement. 

3.8 Motorola has also submitted that there is no competitive interaction between the 
Airwave Network and ESN and in particular that: 

(a) Motorola cannot delay ESN or reduce its quality, because the terms on which 
customers would be served and the timing of the migration were determined 
at the tender stage of the ESMCP149 and Motorola would face significant 
financial penalties for any delays to ESN which it caused;150 

(b) Airwave Solutions’ profitability is affected by ESN only in the sense that 
Motorola might incur additional costs if the end date of the operation of the 
Airwave Network changes;151 

(c) as soon as ESN was commissioned, there was nothing that Airwave 
Solutions could do to delay or reduce the extent of switching to ESN by 
improving aspects of its offering to the Home Office152 and there is no 

 
 
145 Motorola’s first supplementary response to the 10 February 2022 hearing with the CMA, 4 March 2022, 
paragraph 2.  
146  Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 2(c). 
147 Motorola’s first supplementary response to the 10 February 2022 hearing with the CMA, 4 March 2022, 
paragraph 3.  
148 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27 
May 2022, paragraph 13. 
149 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 13. 
150 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 76. 
151 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraphs 10-11. 
152Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27 May 
2022, paragraph 55. 

https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://assets.publishing.service.gov.uk/media/62b9a154e90e0765cb58c9bd/Motorola_response_to_scope_for_competition_WP.pdf
https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://assets.publishing.service.gov.uk/media/62b9a154e90e0765cb58c9bd/Motorola_response_to_scope_for_competition_WP.pdf
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evidence that Airwave Solutions could speed up or slow down the transition 
to ESN by offering lower prices;153154 

(d) once ESN was commissioned there was no scope for competition between 
ESN and the Airwave Network as investment in ESN would not have been 
undertaken speculatively in the expectation that customers would migrate 
depending on the relative attractiveness of the terms offered;155 and 

(e) ESN was simply envisaged as a replacement for the Airwave Network and 
was never considered to be a possible alternative to the Airwave Network 
that would improve the Home Office’s bargaining power in contract 
negotiations.156 

3.9 Motorola further submitted that since 2016 there has been no scope for 
competition through negotiations. This is because, it submits, there has been no 
requirement to negotiate, including on terms such as the price and duration of the 
contract under which the Airwave Network is provided. The terms on which the 
blue light services access the network were set in the original PFI Agreement and 
in the 2015/16 negotiations that resulted in the HoTs (which gave the Home Office 
the right to extend the contract on the same terms as long as it required).157 

3.10 Motorola has told us that economic bargains struck bilaterally along the way do not 
reveal anything about whether a market is working well.158 

3.11 Motorola also submitted that the scope for competition is determined by the 
decisions of the buyer, in this case the Home Office, about when and how to 
procure the relevant service.159 It said that there were instances where competition 
could have taken place but did not because of the decisions taken by the Home 
Office.160 For example: 

 
 
153 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27 
May 2022, paragraph 58. 
154 Motorola made similar submissions to us in an update note on 7 September 2022 (paragraphs 13 and 14) 
to the effect that the Home Office’s procurement of ESN to replace the Airwave Network deprives Airwave 
Solutions of its entire customer base and it cannot, actually or potentially, compete against ESN for those 
customers. The arrangement under which the Airwave Network is provided is just a contract in ‘run-off’ and 
‘the Airwave service is simply the execution of a contract on agreed terms.’ 
155 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27 
May 2022, paragraph 57. 
156 Motorola’s response to the CMA’s market investigation reference, 15 November 2021, paragraph 163. 
157 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 16. 
158 Motorola’s first supplementary response to the 10 February 2022 hearing with the CMA, 4 March 2022, 
paragraph 4.  
159 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27 
May 2022, paragraph 18. 
160 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27 
May 2022, paragraph 19. 

https://assets.publishing.service.gov.uk/media/62b9a154e90e0765cb58c9bd/Motorola_response_to_scope_for_competition_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a154e90e0765cb58c9bd/Motorola_response_to_scope_for_competition_WP.pdf
https://assets.publishing.service.gov.uk/media/6239d7588fa8f540f089543e/Motorola_response_to_MIR.pdf
https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://assets.publishing.service.gov.uk/media/62b9a154e90e0765cb58c9bd/Motorola_response_to_scope_for_competition_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a154e90e0765cb58c9bd/Motorola_response_to_scope_for_competition_WP.pdf
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(a) The Home Office could have chosen to run a competitive procurement 
process for communications network services for public safety and ancillary 
services for the period 2020-2026;161 

(b) the Home Office could have chosen a 10 year deal with various break 
options offered by Motorola in 2018 in return for very substantial discounts162 
(of between []% and []%),163 and 

(c) the Home Office could have procured ESN as an alternative solution that 
would be available alongside the Airwave Network.164 

3.12 Taking account of these submissions, we have assessed: 

(a) Whether the supply of LMR network services amounts to a single contract 
between two willing parties and whether it can constitute a market, and the 
implications of this for the applicability of the market investigation regime; 

(b) the types of competitive processes that can exist in bidding markets and the 
relevance of the tender for the original PFI Agreement; 

(c) whether investment in ESN by Motorola can, in principle, be thought of as a 
form of competition with Airwave Solutions – or would be a form of 
competition if Motorola did not own Airwave Solutions; 

(d) the role of the contractual provisions established in 2016 in our competitive 
assessment; and 

(e) the role of choices made by the Home Office in that assessment. 

Contracts and market investigations 

3.13 In this subsection we consider whether the supply of LMR network services for 
public safety by Airwave Solutions amounts to no more than a contract between 
two willing parties, with no scope for a competition assessment to be carried out, 
because all the parties’ rights and obligations are fully defined and enforceable 
through the contract between them. We start by making a broad general 
observation about markets and the statutory markets investigation regime, and 
some further preliminary commentary, that provides the context for our 
consideration of these questions and Motorola’s submissions. 

 
 
161 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27 
May 2022, paragraph 20. 
162 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27 
May 2022, paragraph 23. 
163 Section 3.3.1, paragraph 2. 
164 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27 
May 2022, paragraph 22. 

https://assets.publishing.service.gov.uk/media/62b9a154e90e0765cb58c9bd/Motorola_response_to_scope_for_competition_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a154e90e0765cb58c9bd/Motorola_response_to_scope_for_competition_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a154e90e0765cb58c9bd/Motorola_response_to_scope_for_competition_WP.pdf
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3.14 Our broad general observation is that the statutory powers given to us to 
investigate markets under the markets investigation regime and, where 
appropriate, to impose remedies, are premised on the bases that: 

(a) markets do not always deliver effective outcomes; and 

(b) market mechanisms such as freedom of contract, that can often be relied 
upon to ensure efficient outcomes, do not always do so. 

3.15 In many cases, the failures referred to in the previous paragraph may be in 
markets where larger suppliers provide goods or services to multiple customers or 
consumers who are not in a position to properly protect their own interests. 
However, there will also be circumstances, as may be the case here, where even 
for parties who may at first sight appear to be relatively large and knowledgeable, 
the competitive process is not properly protected by contractual freedom alone 
and, as a result, customers or consumers pay higher prices or receive worse 
quality than would be expected in a well-functioning market. 

3.16 Our provisional view therefore is that the existence of a contractual framework 
between the Home Office and Airwave Solutions / Motorola does not obviate the 
need for an investigation of whether there are features of the market that may 
have an adverse effect on competition. That framework does not necessarily 
provide a complete explanation of the competitive position of the parties and / or 
preclude the possibility of competitive distortions. 

3.17 Parties may enter into contracts freely and on an informed basis. However, the 
observation that a party has entered into a contract freely and willingly does not in 
itself demonstrate that the market is working effectively or that no competition 
problem exists. It only suggests that the party may be better off with a contract 
than without. Parties may enter into contracts with suppliers who have market 
power, or even monopolists, if that is better than not doing so, but the existence of 
those contracts does not necessarily indicate that there are no competition 
concerns in the relevant market. 

3.18 Our powers and duties in the relevant part of the Act reflect the preceding points. 
Those powers and duties are wide. They require us to decide whether features of 
the relevant market give rise to an AEC and, if so, to consider whether and how to 
remedy it. They apply whether or not there are contracts between parties and even 
if any remedy we impose requires changes to those contracts. 

3.19 We also note that the existence of a contractual relationship between parties, even 
if they are the main or only industry participants, does not preclude the existence 
of a market. A market is characterised by the interaction of supply and demand 
and the price that results from this interaction. Even a situation in which there are 
only two participants – a monopoly supplier and a monopsony buyer – bound by a 
long term contract still amounts to a market. 
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3.20 A market of the kind referred to in the previous paragraph can, in our provisional 
assessment, be thought of in two aspects. There is (or was) a market for the 
original contract – the bidding market. There are also competitive interactions in 
relation to the performance, variation or enforcement of the contract once it is 
entered into. The former results in a legal structure where the contract defines 
parameters of the parties’ relationships. The latter is concerned with the 
commercial and economic structure in which the parties’ relationship exists and 
where, particularly in long term complex contracts, there continues to be scope for 
competition (as illustrated in the following paragraphs). 

3.21 A market in which a contract was initially awarded by a competitive process can 
have or develop features that prevent, restrict or distort competition. Choices 
made by purchasers at the point of contracting may be limited or distorted by 
market features. The initial contract may not have anticipated, or may even have 
intentionally left unresolved, potential developments (see further below). 
Circumstances may change over time so that new features arise, or existing ones 
are exacerbated, with a consequent impact on the competitive process during a 
contractual relationship. A contract may come to an end and a lack of effective 
choices may tie the purchaser into a continuing relationship with the supplier. 

3.22 We are not minded to regard an intervention under the markets regime into 
existing commercial arrangements that include a contractual framework as 
improperly affecting contractual certainty or confidence in the effectiveness of 
contracts. Contracts are an important underpinning of commercial relationships 
and of an effective economy, but there are occasions where features of a market 
result in the commercial process not working to ensure competitive outcomes for 
customers and consumers. Identifying and, where necessary, remedying such 
failures is also an important part of ensuring that market participants can have 
trust and confidence in their relationships. 

3.23 We make two further preliminary comments. The first is that we do not think it is 
correct to characterise the supply of LMR network services for public safety in 
Great Britain as comprised of one contract. 

3.24 Rather, as explained in section 2 of this report, Airwave Solutions has contracts 
with five distinct categories of customers, which were entered into at various times 
through different procurement processes. Whilst in practice the Home Office has 
been the principal negotiating party for all the contracts since 2016, each contract 
formally remains separate and contains some materially different terms (see 
Appendix C). To the extent that these terms have changed over time so that they 
are now more similar than when the contracts were entered into, for example now 
having common end dates, this was a result of negotiations that took place 
subsequent to the dates of the original contracts. 
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3.25 Our second further comment is that the analysis of contracts may form part of the 
CMA’s market assessment, usually in order to provide a deeper understanding of 
how terms may provide an indicator of competitive distortions.165 However, there 
are significant limitations to how probative contract terms themselves, particularly 
when looked at in isolation, can be in the assessment of the functioning of 
markets. 

3.26 We generally proceed on the basis that contracts are legally binding and liable to 
be complied with (and enforced if not). Nevertheless, even where a supplier’s 
responsibilities are set out in contracts, in practice its performance will often be 
influenced by its incentives and the competitive conditions in the market. There are 
a range of reasons for this:166 

(a) Particularly in long term contracts which involve dynamic, complex, and 
bespoke services with a wide range of features, those services and features 
will not always have been definitively conceived, specified and agreed in 
advance. Rather, the practical challenges and costs associated with 
identifying all the relevant contingencies and specifying them in a contract in 
a comprehensive, readily-understandable and enforceable way mean that 
contracts often set out overall objectives and outcomes, and a framework for 
performance that gives the parties a degree of flexibility and/or room for 
further agreement about how those objectives and outcomes will be 
achieved. Even where contractual provisions and requirements are 
comprehensive, a supplier can still choose to exceed these requirements if it 
is sufficiently incentivised. This could be, for example, if it wishes to send a 
signal to existing or potential customers about its performance and 
strengthen its ability to win future business. Given this flexibility, competitive 
pressure can play an important role in disciplining suppliers and ensuring 
they make efforts to perform competitively beyond what is specified in the 
letter of the contract. 

(b) Contract terms can be varied or waived by parties. The longer and the more 
complex the contract, and the more complex or dynamic the technological 
and business context, the more likely this is. The degree of competitive 
pressure can affect whether that supplier is able to renegotiate terms in its 
favour or induce a customer to waive their contractual rights. 

(c) The enforcement of existing contractual terms in practice can be costly, time-
consuming and risky, and potential contractual disputes may often be 
resolved by renegotiation of the terms rather than litigation. This can be due 
to uncertainty about the interpretation of specific terms or wider 

 
 
165 See CC3 (Revised). 
166 These are set out in various economic and legal papers, including: Hermalin, Katz and Craswell (2006) 
‘The Law and Economics of Contracts’ and Tirole (1999) ‘Incomplete contracts: where do we stand’. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
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considerations, such as the cost and reputational impact of enforcement. 
Those factors can, in turn, affect the way parties perform their obligations or 
engage in discussions or disputes about them. This again is particularly likely 
to be the case for complex and multi-faceted contracts where in practice it is 
often difficult to interpret contractual terms and observe and verify a 
supplier’s adherence to them. 

(d) In addition, a customer, especially one party to a long term contract, may be 
reluctant to take enforcement action where its interest is in the performance 
of the relevant aspect of the contract as part of long term delivery, rather than 
obtaining damages (which may be limited), and in maintaining its relationship 
with the supplier over that term in order to achieve effective delivery and 
continuity of supply. This is particularly likely to be the case where there is no 
commercially feasible alternative to the supplier. 

(e) In principle, suppliers may also be influenced by the costs and reputational 
impact of enforcement action, for example on their other customers or 
potential future customers. This may lead them to make concessions that 
they are not contractually bound to make. 

(f) Contracts reflect commercial relationships and competitive conditions at the 
time that the contract is entered into. They crystallise commercial 
understandings and provide a safeguard against future breakdowns in 
commercial relationships, but they do not necessarily provide the same level 
of protection for parties as that afforded by effective competition in a market 
over time. When analysing markets, the CMA’s focus is on underlying 
economic realities as they may develop over time, including the way in which 
relevant parties approach transactions and commercial relationships more 
generally. 

(g) There is a distinction to be made between what a party is entitled to 
contractually and the incentives that drive the behaviour of companies, 
including within commercial negotiations (before or after a contract is 
agreed). It is the combination of both that defines how a market operates. 

(h) When a contract ends, any decision to extend it beyond the period specified 
in the original agreement, and whether to do so on the same terms, will 
reflect the competitive situation and the parties’ relative bargaining power at 
the time at which the extension is agreed. 

3.27 Many of the above points are applicable in this case. We note that the PFI 
Agreement and the ESN Lot 2 contract are both complex and the original term of 
the Airwave PFI Agreement was long. While any contract is capable of variation by 
the parties’ agreement, it is notable that paragraph [] of the recitals to the PFI 
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Agreement expressly acknowledges the dynamic and evolving nature of the 
parties’ arrangements: 

Both parties acknowledge that the Services will need to be flexible and 
dynamic according to the requirements of the Authority and the 
Customers, and therefore may be subject to change [].167 

3.28 Additionally, over their lifetime the interpretation and aspects of the performance of 
the PFI Agreement and Lot 2 contract have been the subject of amendments, and 
ongoing discussion or negotiation, as well as in some cases disputes and 
disagreements, between the contracting parties. Examples of the former are 
described in section 4 of, and Appendices C and D to, this report.168 Examples of 
the latter that we have been made aware of, include: 

(a) Discussions and subsequent disputes relating to the interpretation of the 
benchmarking provisions in the PFI Agreement (see section 4 of this report); 

(b) uncertainty and disagreement between the Home Office and Airwave 
Solutions about the original end date of the PFI Agreement (see Appendix 
C); 

(c) the limited progress in the development of the Service Transfer Plan by 
Airwave Solutions, despite the requirements of Schedule 15 of the PFI 
Agreement and several attempts over an extended period by the Home 
Office, and other parts of government, to obtain compliance (see section 4); 
and 

(d) discussion and disagreement as to whether prices are still negotiable 
following the issue in December 2021 of a National Shutdown Notice.169 

3.29 In our provisional view, the likely impact of the above issues on outcomes (in 
terms of price and quality) illustrates why a contract alone cannot be necessarily 
relied upon comprehensively to moderate parties’ behaviour or to wholly isolate 
parties from the disciplines of a well-functioning market. 

3.30 It also appears to us that there are inconsistencies in Motorola’s own submissions 
in this regard, and which support our provisional view. In particular, it made the 
submissions in paragraphs 3.4 to 3.6 above that there has been no scope for 
competition since the PFI Agreement was made and that the supply of the relevant 
network services by Airwave Solutions is no more than a contract between two 

 
 
167 PFI Framework Arrangement for the Public Safety Radio Communications Service, 29 February 2000, 
page 1.  
168 Including in relation to the end date of the PFI Agreement, before it was changed in 2016; and the price 
that would apply and scope for price negotiation following the issue of a National Shutdown Notice by the 
Home Office. 
169 For example, letter from Home Office to Motorola, 25 January 2022, and letter from Motorola to Home 
Office, 24 December 2021. 
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willing parties. However, in other submissions it has provided examples which 
show that the practical reality is that there were – or could have been – 
competitive interactions between the parties after the original agreement was 
concluded: 

(a) The submission in paragraph 3.9 above, that there has been no scope for 
competition since the negotiations in 2015 / 16 that led to the HoTs, 
recognises that there was a competitive interaction170 between the parties at 
that time; and 

(b) the submission in paragraph 3.11 that, in 2018, the Home Office could have 
accepted Motorola’s offer of an extension of the operation of the Airwave 
Network for 10 years, with break options, in return for very substantial price 
discounts171 (of between []% and []%), acknowledges the scope for 
negotiation at that point too.  

3.31 We also note that the submission in paragraph 3.9 included that in the 2016 HoTs 
the Home Office secured the unilateral right to extend the operation of the Airwave 
Network in perpetuity. However, Motorola has since told us that (i) the terms of the 
HoTs must be interpreted ‘within their commercial and technical context’ such that, 
once a National Shutdown Notice has been issued, further extensions of the 
operation of the network pursuant to the HoTs can only be limited in scope and for 
a matter of months, and (ii) more substantial extensions would be open to 
additional negotiation.172 

3.32 The points in the preceding paragraph appear to indicate acknowledgement by 
Motorola that (i) we should not just rely on the contract terms in isolation to 
understand how the commercial relationship between the Home Office and 
Motorola operates; (ii) those terms should not necessarily be seen as 
unambiguously defining the parties’ obligations and conduct; and (iii) that further 
scope for negotiation – competitive interactions – between the parties continues to 
arise. 

Provisional conclusion 

3.33 In light of the above, our provisional conclusion is that the contract between 
Airwave Solutions and the Home Office does not preclude, and in fact is consistent 
with, the existence of a market that may be subject to a competition assessment. 
The supply of LMR network services for public safety by Airwave Solutions 
amounts to more in our provisional view than simply a contract between two willing 

 
 
170 Or at least an interaction in which there was scope potentially for competition to have occurred. 
171 Motorola’s Response to the CMA’s working paper on Scope for Competition and Market Definition, 27 
May 2022, paragraph 23. 
172 Letter from Winston & Strawn (on behalf of Motorola) to the CMA, 16 June 2022.  

https://assets.publishing.service.gov.uk/media/62b9a154e90e0765cb58c9bd/Motorola_response_to_scope_for_competition_WP.pdf
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parties. The scope for a competition assessment is not displaced by the existence 
of contractual rights. 

The tender for the original PFI Agreement 

3.34 The way in which competition may occur in a market is another important 
consideration. As outlined above, Motorola’s submission is that the main form of 
competition which existed was ‘competition for the market.’ We should therefore 
assess the market by reference to competition in the tender for the original PFI 
Agreement. Accordingly, in this subsection we consider: 

(a) the types of competitive processes that can exist in bidding markets and, in 
that context, we assess whether we are minded to agree with Motorola’s 
submission – namely that in order to assess competition in the services 
supplied by Airwave Solutions it is appropriate to consider the tender for the 
original PFI Agreement, to the exclusion of other forms of competition; and 

(b) the extent to which,173 in the context of a forward-looking assessment of 
whether features of the market affect competition, any assessment of 
competition in the original tender won by Airwave Solutions would be relevant 
to current and future market outcomes. 

Competitive processes which can exist in bidding markets 

3.35 We agree with Motorola’s submission that tenders are a relevant and important 
form of competition in bidding markets. The original PFI Agreement played an 
important role in setting out the terms on which the Airwave Network was originally 
supplied. 

3.36 However, competition can refer to any process of rivalry whereby firms seek to win 
or retain customers’ business. We note that in principle, in bidding markets, the 
scope for competition does not necessarily conclude once a tender is awarded as 
other efforts may be made in order to win customers’ business, and also to retain 
it. For example: 

(a) There may be price or non-price factors which were not agreed or could not 
be fully specified within the original tender and the resulting contract. Where 
this is the case, when a tender is awarded, firms subject to competitive 
constraints may have incentives to continue to perform well or deliver 
attractive terms after the contract is agreed. 

(b) There may be opportunities to renegotiate contracts that have been agreed 
as the result of a tendering process. In deciding whether to renegotiate and 

 
 
173 If at all. 
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during any renegotiations, the bargaining position of both parties will likely be 
influenced by the extent of competitive constraints. 

(c) Competition by investing in developing new solutions and bringing these to 
fruition may persist even once a contract is awarded. This might be, for 
example, through investments in new technologies (in preparation for future 
tenders) or efforts made by a firm that has won a tender to implement the 
solution they won with (and then migrating customers away from the 
previously incumbent solution) or positioning themselves to attract further 
work or to win future tenders. Even where a winner has been selected in a 
tender, the winning solution does not start accruing the benefits of the 
customer’s business until the solution is implemented. In that context, a 
tender and the subsequent development of the winning solution can both be 
thought of as parts of the competitive process. 

3.37 In this case we also note that the likely need for changes to the contractual 
arrangements, for the clarification of uncertainties and / or to address new issues 
was envisaged at the time of the original contract.174 

3.38 Our provisional view is therefore that tenders are a relevant form of competition 
within bidding markets but not the only form of competition which can exist in 
those markets. 

The role of the tender for the original PFI Agreement 

3.39 It is relevant to consider whether the competitiveness of the original tender should 
be a key part of our competitive assessment now and, if so, how competitive it 
was. For the reasons that follow, our provisional view is that, while the original 
process provides one example in principle of what we might observe in a well-
functioning market (as to which see further in Section 4), there is likely to be 
limited value in understanding the competitiveness of the tender for the purposes 
of our assessment of current market outcomes. 

3.40 Our view is that the circumstances in which the original procurement occurred 
gave the Home Office the opportunity, in principle at least, to run an open 
competition for a supplier of the network and, as a result, to agree terms that 
constrained the price of its provision. In that competition, the winning supplier 
could reasonably have been expected to set the price at a level that would enable 
it to cover its expected costs and earn a reasonable return for the period of the 
contract. That is what, it appears to us, was intended to happen (see section 4 and 
section 6). 

 
 
174 See, for example, paragraph [] of the recitals to the PFI Agreement quoted in paragraph 3.27 above.  
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3.41 As part of the relevant procurement exercise, the Home Office issued a Project for 
Procurement for the PFI Agreement in the OJEC in January 1996 , which invited 
bids, made specific reference to the duration (up to 19 years) of the contract that 
would result and did not envisage extensions.175 The result of the exercise was the 
PFI Agreement which provided for a fixed-term arrangement ending at a point to 
be determined in 2019 or 2020 without terms relating to or contemplating its 
extension. The price was agreed using a model that assumed a []% return for 
the supplier on its investment in building and providing the network and services 
over that period. The terms agreed also provided for the transfer of network assets 
to the Home Office at the end of the fixed contract period, which could in principle 
have facilitated the retendering of the network and the securing of the kind of 
further competition we might expect in a well-functioning market. 

3.42 However, in our provisional view, the position now the original period of the PFI 
Agreement has ended is materially different. The original terms of the PFI 
Agreement were set to apply only for the fixed period to around the end of 2019 / 
early 2020. The supplier’s capital expenditure for providing the network and 
services to the end of that period were fully accounted for in its bid for the contract. 

3.43 In that context, competition in the tender for the original PFI Agreement has limited 
relevance in the assessment of competition now. As well as being only set to apply 
for a fixed period that has now ended, some terms of the original PFI Agreement 
have been altered through subsequent negotiations. The outcomes of negotiations 
are affected by the competitive constraints which a firm faces at the time they take 
place and the extent to which it has incentives to offer attractive terms to retain 
customers. While past and extant contractual terms are likely to represent a 
starting point in any negotiation (or renegotiation), the eventual outcome of a 
negotiation – ie how far the terms move from that starting point – can be expected 
to be determined by the bargaining power of each party and, therefore, by the 
outside options it has at that time and its perception of future market 
circumstances such as potential future contracting opportunities with the other 
party and third parties, rather than those at the time of the original contractual 
negotiations. 

3.44 Where elements of the original contract have continued (when in principle they 
could have been amended) this is more reflective of the bargaining power of each 
party over time and the extent of competitive constraints than the competitiveness 
of the tender in which they were first set. This is particularly the case in relation to 
a contract that was the consequence of a procurement exercise that resulted in a 
fixed-term arrangement without terms relating to or contemplating its extension; 
where that contract has been in force for over 20 years; and where there have 
been significant developments in market context, including the network now 

 
 
175 The Notice published by the Home Office in the Official Journal of the European Communities in January 
1996.  
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having been established, changes in control of the parties, the potential for new 
technologies, and the extension of the contract term. 

Provisional conclusion 

3.45 Accordingly, our provisional conclusion is that the original contract terms have 
limited relevance for our assessment of competition now. The PFI Agreement had 
an end date of 2019/20 and our provisional view is that, as the market 
circumstances, technology and other opportunities have developed, the 
significance of the terms of the original contract has likely diminished over time. 
Current market outcomes can be expected to have been determined to a larger 
degree by the prevailing competitive constraints on the negotiating parties. The 
appropriate focus is therefore on these more recent competitive interactions, 
including negotiations and competition by investing in developing new solutions 
and bringing these to fruition, within the context of our forward-looking assessment 
of whether features of the market affect competition. We consider the nature of 
competitive constraints within these more recent competitive interactions in the 
following paragraphs and in section 4 of this provisional decision report. 

3.46 We also note that the original PFI Agreement only set out the terms on which the 
police services could access the Airwave Network. The terms for the fire and 
ambulance Services were determined through separate tender processes. 

3.47 Having reached the provisional view above, it seems to us that the question of the 
competitiveness of the original tender is also of limited relevance to the 
assessment we need to make. We note in passing that, while there were 70 
responses to the OJEC notice, by April 1997 BT was the sole bidder, and knew 
that was the case when the price was negotiated. The NAO has reported its view 
that the procurement process was subject only to limited competition.176  However, 
we have not focused our competitive assessment on that. 

Scope for competition through investing in ESN 

3.48 Whether there are competitive interactions between the Airwave Network and ESN 
is another factor in our assessment of the scope for competition, and which in turn 
feeds into our competitive assessment. 

3.49 We have considered this point carefully, taking account of Motorola’s submission 
that there cannot be a competitive interaction between the two networks because 
ESN has been designed to replace the Airwave Network, and the transition has 
been agreed within contracts and does not depend on the relative attractiveness of 
each network. This subsection begins by providing a brief overview of the role of 

 
 
176 NAO (2002), Public Private Partnerships: Airwave (HC 730). 

https://webarchive.nationalarchives.gov.uk/ukgwa/20170207052351/https:/www.nao.org.uk/wp-content/uploads/2002/04/0102730.pdf
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competition by investing in ESN. We then consider Motorola’s submissions that 
such competition cannot exist because: 

(a) One product/service has been ultimately designed to replace another; 

(b) there is no scope for Motorola to make greater or lesser efforts or 
investments depending on its incentives because contracts have been 
agreed setting out the terms on which customers would be served and the 
timing of the migration; and 

(c) the transition from the Airwave Network to ESN does not depend on the 
relative attractiveness of each network. 

3.50 Our provisional view is that a central incentive for ESN’s suppliers, including 
Motorola, to develop this new product innovation in a timely manner comes from 
the ability to derive profit as soon as possible from winning new customers from 
the Airwave Network and selling ESN services to them. The development of ESN 
also directly impacts upon Airwave Solutions’ revenue and profitability through 
affecting the length of time that customers use the Airwave Network. This means 
that ESN’s suppliers’ efforts and investments in developing a new product 
innovation represent a competitive interaction with Airwave Solutions. 

3.51 We also note that the prospect of ESN being developed as a replacement for the 
Airwave Network could, in principle at least, affect the incentives of Airwave 
Solutions to maintain or improve aspects of its offering to the Home Office. This 
incentive may arise if efforts by Airwave Solutions to improve its current offering 
could reduce, or more likely delay, the extent of switching by customers to ESN 
when it is eventually developed as users will be unwilling to switch to a new 
system that does not, as a minimum, provide all the features and levels of service 
of the existing system. 

Scope for competition when one product/service replaces another 

3.52 Motorola’s submission is that there cannot be scope for competition between ESN 
and the Airwave Network because the former has been commissioned to replace 
the latter. In this subsection we consider whether there can be scope for 
competition when one product/service replaces another, in particular where the 
replacement product has already been chosen, and how this may apply in this 
case. 

3.53 In our view, it is often the case that an existing product / service is ultimately 
entirely replaced by another and that there can still be scope for competition 
between them before this happens. This competitive interaction could take 
different forms: 
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(a) Before it is launched, the provider of the new product / service may have 
incentives to develop its offering and make efforts to successfully bring this to 
fruition in a timely manner in the expectation of winning customers from the 
incumbent as quickly as possible. The provider of the existing product / 
service may also take steps to delay or mitigate the impact of the new rival 
by, for example, investing and innovating to keep its customers happy or by 
making its product / service relatively more attractive than the replacement, 
thereby reducing customers’ incentive to move to the new product / service. 

(b) Once it is launched, there may be a period where the new product/service 
co-exists with the existing product/service. In this case, customers may be 
able to choose when to switch from one to another based on their relative 
attractiveness. This could create incentives for the provider of the new 
product/service to take steps to ensure a timely transition, whilst the provider 
of the existing product/service may take steps to retain its customers for a 
longer time by, for example, improving elements of price, quality, range or 
service. 

3.54 We have considered Motorola’s submission that such competition cannot exist 
here because ESN has already been commissioned to replace the Airwave 
Network. We note that ESN has not yet been brought to fruition and that in order 
for this to happen, this requires efforts and investment from its key suppliers 
(including Motorola given that it currently a key supplier to ESN177). These 
investments and efforts have the ultimate goal of winning customers that currently 
use the Airwave Network as soon as possible. That, in our view, represents 
competition and, in our provisional assessment, those efforts constitute a form of 
competitive interaction between the Airwave Network and ESN that continues to 
exist despite ESN having been selected as the replacement for Airwave. 

3.55 Our provisional view is therefore that even where one product / service has been 
designed to replace another, there remains scope for competition. This could take 
the form of efforts by the provider of the new product / service to bring its offering 
to fruition and win customers from the incumbent as quickly as possible, as well as 
potential efforts by the incumbent to retain its customers for as long as it can by, 
for example, improving its offering. 

Scope for competition given the terms of transition are set in contracts 

3.56 An additional relevant consideration, that we consider in the following subsection, 
is whether Motorola’s obligations in relation to ESN are set out in contracts to such 
an extent that, even taking into account its dual role in relation to the Airwave 

 
 
177 We note that Motorola and the Home Office are in discussions aimed at bringing about a [] of the Lot 2 
contract – and thereby Motorola’s []. See sections 2 and 5 for details. 
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Network and ESN, its deliverable obligations, and the timing of these, are so 
clearly defined that there is no scope for further influence by competition. 

3.57 We want to understand if, absent Motorola’s dual role, there would be scope for 
competitive incentives to influence the level of efforts or investments made by 
Motorola in the delivery of ESN (or by anyone else in Motorola’s position as a 
supplier of ESN). This could include, in particular, the incentive to make efforts to 
introduce ESN quickly and thereby win customers from the Airwave Network 
sooner. Within this subsection we are not seeking to assess the extent of those 
incentives, but rather whether there is scope for them to exist and to give rise to 
competition were it not for certain features of the market. 

3.58 We have firstly considered whether all aspects of Motorola’s efforts and 
investments into developing ESN are stipulated in contractual agreements such 
that there is no further ability or incentive for Motorola (or anyone in Motorola’s 
position) to increase its efforts in response to competitive incentives. 

3.59 As outlined in paragraphs 3.25-3.28, we observe that in practice contracts, and 
particularly those that are complex and/or long term, are often not comprehensive. 
We also note that even where requirements are fully set out within contracts, 
suppliers can undertake efforts to exceed these requirements. This means that 
customers are likely, to an extent, to be reliant on their contractual partner being 
incentivised to deliver their requirements. 

3.60 We have also considered the extent to which relevant terms can be and have 
been renegotiated. Such renegotiation would indicate scope for further competitive 
interaction between the parties. 

(a) With regard to Motorola’s submission that the timing of transition was 
determined at the tender stage, we note that the transition has been delayed 
significantly from the original contractually agreed dates and may be further 
delayed:178 

(b) When the contracts for ESN were awarded in 2015, it was envisaged that the 
transition of customers to ESN would begin in 2017 and be completed by late 
2019.179 However, these dates have been revised several times: the latest 
published dates in the July 2021 Full Business Case were that mass 
transition would begin in April 2024 and the shutdown of the Airwave Network 

 
 
178 Notwithstanding the terms of the DoR that the Home Office and Motorola entered into in 2016 in relation 
to the latter’s liability for delays to ESN, the implications of which we assess further in section 5 of this 
provisional decision report. 
179 Internal Home Office Briefing, March 2016.  
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would be achieved by the end of 2026.180 The Home Office has served a 
National Shutdown Notice on Airwave Solutions / Motorola to that effect.181 

(c) These changes were enacted through contractual adjustments. For example, 
CR110182 originally pushed the date for full mobilisation of the ESN Lot 2 
products to April 2018 and the CAN500 reset also subsequently amended 
the timelines again and moved towards incremental delivery.183 

(d) The revised ESN timetable remains subject to uncertainty. The Home Office 
has told us that it is unclear when exactly it would have a version of 
Motorola’s Kodiak application that is safe, reliable and secure enough that 
the transition from the Airwave Network can start and be completed184 but it 
now expects that the transition will be further delayed by at least [] beyond 
2026.185 

3.61 There have been other significant changes to the terms of the ESN Lot 2 contract 
too. For example, under the CAN500 reset, Motorola and the Home Office also 
agreed to replace the Wave 7000 interworking solution with Kodiak.  There is also 
other evidence which shows that, in some cases where it has considered that the 
functionality provided by Motorola failed to meet the ESN contractual 
commitments, the Home Office has issued Contract Change Notices rather than 
raise disputes.186 

3.62 We observe that these renegotiated terms are consistent with our commentary in 
paragraph 3.26 about: (i) the range of factors a party may consider when 
contemplating the meaning, performance and / or enforcement of contract terms, 
especially in complex and multi-faceted contracts; and (ii) the possibility that a 
party in the position of a customer would prefer contracted work to be delivered 
following further negotiation of a contract, rather than the subject of a dispute over 
the original terms. 

3.63 Our provisional assessment is therefore that there is scope for Motorola’s 
incentives to affect its approach in relation to ESN notwithstanding the contractual 
terms relating to the transition between networks. Its contractual obligations do not 
necessarily mean that it cannot delay ESN or reduce its quality compared to what 
we might expect in a well-functioning market. There appear to us to be limits to the 
extent to which contracts can stipulate all aspects of Motorola’s deliverable 

 
 
180 Home Office Hearing with the CMA on 2 March 2022.  
181 These delays have resulted in contractual amendments, for example CR110 was agreed on 2 February 
2017 and set a new, later date for full mobilisation of Lot 2 products of April 2018. 
182 CR110, September 2016. 
183Change Control Authorisation Note 500, 14 May 2019. 
184 Home Office Hearing with the CMA on 2 March 2022.  
185 Home Office Hearing with the CMA on 2 March 2022.  
186 Internal Home Office briefing, 2017; Internal Home Office email, February 2016; Internal Home Office 
email, February 2016. 
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obligations and, where they are set out, there is scope for them to be the subject 
of further negotiation. This would mean that the efforts and investments made by 
Motorola (or any other ESN supplier) likely depend on its incentives. These 
incentives come, in part, from the ability to gain profits sooner by key ESN 
suppliers more quickly winning customers who currently use the Airwave Network 
and, in the case of Motorola, the relative profitability of its ESN business and its 
Airwave business. 

3.64 We note in this connection that we set out emerging views consistent with the 
above in our working paper about the scope for competition and market definition. 
Motorola has not made any submissions on our assessment of the extent to which 
contracts are likely to be complete in practice or the likely effectiveness of 
contractual provisions. 

Whether the transition depends on the relative attractiveness of each network 

3.65 There will be scope for competition between the Airwave Network and ESN if the 
transition from one network to the other depends on the relative attractiveness of 
each. Motorola has submitted that this is not the case. In this subsection, we 
therefore consider the extent to which the decision about when to transition from 
the Airwave Network to ESN will likely depend on their relative attractiveness, and 
whether this could create scope for competition but for the features of the market. 

3.66 We understand that the Home Office will make the decision about if and when 
ESN is ready for transition based on input from users about whether it meets their 
needs. This decision will depend on ESN offering at least equivalent functionality 
to that provided over the Airwave Network and being operationally safe for users: 

(a) The Home Office told us that it will make the decision about when to begin 
moving onto ESN based on when it is satisfied that the technology is correct 
and meets the requirements of the users. It told us it would make this 
decision in agreement with the senior user representatives on the 
programme.187 

(b) Motorola told us that it believes that the blue light organisations have a big 
say on the matter and that their acceptance that ESN fits their purpose will 
affect timing and roll-out.188 Motorola also told us that the functionality of the 
Airwave Network sets a standard to which users would likely compare 
ESN.189 

3.67 Once the Home Office has, in close consultation with users, decided that ESN is 
ready for transition, individual police forces, ambulance services and fire 

 
 
187 Home Office Hearing with the CMA on 2 March 2022.  
188 Motorola Hearing with the CMA on 10 February 2022.  
189 Motorola Hearing with the CMA on 10 February 2022.  
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authorities will transition at different points within a pre-determined window. In the 
transition period, users who have already moved to ESN will be able to 
communicate with those still using the Airwave Network through the interworking 
solution developed by Airwave Solutions. The Home Office has told us that this 
interworking solution is critical to managing the transition period.190 

3.68 We also understand that there is likely to be an element of choice amongst 
individual police forces, ambulance services and fire authorities about when 
exactly to transition within the overall window and that amongst other 
considerations, this will depend on their assessment of the extent to which ESN 
meets the needs which the Airwave Network is currently meeting: 

(a) The Home Office told us that it expects that mass transition to ESN will take 
place over 27 months.191 It said that it is working with user organisations to 
decide the order of transition and the biggest single factor which determines 
this is when coverage will be available in a particular area.192 

(b) The Scottish Ambulance Service told us that the extent to which individual 
organisations can decide when to transition to ESN has yet to be fully 
agreed. However, it expects that no user organisation will be forced to 
migrate to ESN until it has adequate assurance that it is a credible alternative 
to the Airwave Network in terms of coverage, resilience, cost and 
functionality.193 

(c) The National Fire Chiefs Council (NFCC) said that the transition will be user-
led taking account of internal factors, such as other programmes of work and 
resource constraints, and external factors, such as the availability of 
operationally acceptable ESN coverage and that ESN is fit for purpose and 
does not pose additional operational risk.194 

(d) The Police said that no Chief Constable should be expected to agree to 
transition their force to ESN unless they are assured that the new system will 
confer at least the same operational capabilities as currently provided by the 
Airwave Network.195 

3.69 Accordingly, we consider that the transition from the Airwave Network to ESN 
does depend on the relative attractiveness of both networks. Users, who are 
critically dependent on the quality and reliability of the network, will move to ESN 
when those matters are assured. Our provisional view is that, in a well-functioning 
market, there would be scope for competition through Motorola having incentives 

 
 
190 Home Office Hearing with the CMA on 2 March 2022.  
191 Home Office Hearing with the CMA on 2 March 2022.  
192 Home Office Hearing with the CMA on 2 March 2022.  
193 Scottish Ambulance Service response to Q11 of the RFI dated 17 December 2021. 
194 NFCC response to Q11 of the RFI dated 17 December 2021. 
195 Police response to the RFI dated 13 January 2022, covering email received 22 March 2022. 
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to bring ESN to fruition in a successful and timely way with Airwave Solutions also 
potentially undertaking efforts to delay or reduce the extent of switching. 

Provisional conclusion 

3.70 Taking all the above points into account, we draw the provisional conclusion that 
there is material potential for competitive interaction between ESN and the 
Airwave Network and between Motorola (as a key supplier of ESN) and Airwave 
Solutions. The incentive for key suppliers to invest in ESN comes from the ability 
to gain profits sooner by more quickly winning customers who currently use the 
Airwave Network. The development of ESN is also likely to have an impact on the 
profitability of Airwave Solutions as it will affect the length of time that customers 
use the Airwave Network. Airwave Solutions may therefore also have incentives to 
improve its offering to delay or reduce switching. These incentives could be 
affected by features of the market, including Motorola’s dual role – which we 
consider in section 5 of this provisional decision report. 

3.71 Our further provisional conclusion is that the scope for competition through 
investing in ESN is not eliminated by the factors Motorola has identified, such as 
ESN being a replacement for the Airwave Network or all elements of ESN being 
set out in contracts. 

The role of the contractual provisions established in 2016 in our competitive 
assessment 

3.72 We have set out above (see paragraph 3.26) our preliminary observations about 
the effect in principle of contractual agreements on the existence of a market and 
the scope for conducting a competition assessment. We note amongst other 
things that contractual terms may be the subject of further negotiation as the 
market, and parties’ market power, evolves. We explain our provisional view that 
the existence of such an agreement between the Home Office and Airwave 
Solutions does not in itself remove the scope for competition or preclude the 
conducting of a competition assessment. In the following subsection we consider 
specifically whether there has been scope for competition through negotiations 
from 2016 onwards – when Motorola acquired Airwave Solutions and the parties 
entered into the HoTs. 

3.73 Motorola’s submissions in this context are that there has been no such scope for 
competition as the terms on which the blue light services access the Airwave 
Network were agreed in the 2016 negotiations and set out in the resulting HoTs. It 
has also told us that, while there were times when competition could have 
occurred, it did not because of the free and informed choices the Home Office 
made. 

3.74 In this subsection we therefore consider both: 
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(a) The extent to which there has been scope for competition through 
negotiations since 2016, taking account of Motorola’s view that there has 
been no requirement to negotiate after that date; and 

(b) the role of the Home Office’s choices in our competitive assessment. 

3.75 The provisional conclusion we reach is that there has been scope for competition 
through negotiation between the parties since 2016. The position they agreed 
upon then did not displace that scope nor preclude either a competition 
assessment or findings of competitive distortion. 

The scope for competition through negotiations since 2016 

3.76 Here we consider whether there has been scope for competition through 
negotiations since 2016. We look firstly at each party’s expectations about the 
2016 negotiations and the extent to which they perceived that there would be 
further negotiations if longer extensions to the period of operation of the Airwave 
Network were required. We then consider the extent to which such negotiations 
have occurred in practice. 

3.77 Based on the evidence we have considered, it does not appear to us that a long 
term extension of the Airwave Network was envisaged by the Home Office at the 
time of the 2016 negotiations. The purpose and the focus of the negotiations of the 
HoTs (see section 4 and appendix D) from its perspective was the alignment of the 
various Airwave contracts to ensure the orderly closure of the Airwave Network 
and its (anticipated) replacement by ESN by the end of the PFI Agreement period 
in 2020. The Home Office sought to achieve that while (i) providing enough 
flexibility to account for any short delays if they arose, particularly in the take-up of 
ESN in various regions, and (ii) ensuring that the duration of the extensions 
reflected the conflicting objectives of the Home Office to minimise cost and the 
objective of Motorola to maximise cash flow. 

3.78 The Home Office also considered at the relevant time that any substantial 
extension of the period of operation of the Airwave Network presented significant 
legal risks, as well as commercial ones (this is considered in more detail in section 
4 and appendix D). Insofar as it might have been prepared to consider longer 
extensions if necessary in due course, the evidence is consistent with them being 
subject to further negotiation from the Home Office’s perspective.196 

3.79 Motorola appears to have entered the negotiations with different expectations, 
according to its internal business documents (and notwithstanding what it had told 

 
 
196 Email exchange between the Home Office and Motorola, January 2016. 
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the Home Office about the delivery of ESN).197 In particular, that there would be 
extensions of the operation of the Airwave Network beyond 2019. It was modelling 
for itself the position where those extensions ran to 2024.198 Motorola’s February 
2016 update to its board199 following the negotiations indicates that: 

(a) It assumed that the Airwave contracts would be extended by at least 18 
months to 30 June 2021 at the current price and that this would result in a 
significant improvement (of $[] million) to the November 2015 business 
case for the Airwave Solutions acquisition; and 

(b) longer extensions beyond 30 June 2021 would involve negotiations, not 
automatic extensions (as illustrated by the assumption put to its board that a 
discount of []% would be given from 2022).200 

3.80 The point in sub-paragraph (b) above is consistent with other internal Motorola 
documents we have seen. They also show that Motorola’s senior management 
expected that any substantial extension to the Airwave Network would require 
negotiation (see Appendix D).  

3.81 In that context, we are not minded to regard the ‘default price’ set by the HoTs as 
the price which would necessarily exist for any extended period of operation of the 
Airwave Network after 2019. Rather, it was an outside option201 that the Home 
Office would have in any future negotiations and could be subject to further 
negotiation depending on other outside options that may be available at the time. 

3.82 We also observe that, consistent with each party’s expectations, there have been 
subsequent negotiations (the implications of which for our competition assessment 
we consider in section 4 of this provisional decision report): 

(a) Since 2016, there have been further negotiations in 2018 and 2021 which led 
to amendments to the terms on which the blue light services access the 
Airwave Network. 

 
 
197 Internal Home Office presentation, 7 October 2015, ESMCP Full Business Case October 2015. ESMCP 
Transition Plan History 09/09/2015. 
The initial delivery timetable for putting ESN in place prior to the transition between networks was extended 
from 17 to 21 months in consultation between the Home Office, EE and Motorola. Internal Home Office 
document, 6 October 2015. 
During negotiations, the Home Office had offered to increase that timetable to 24 months, but both EE and 
Motorola stated that 21 months would be sufficient. Internal Home Office document. 
Minutes of the Motorola kick-off meeting, 7 December 2015.  
Email from Motorola to Home Office, 27 January 2016, from Motorola’s [] to the Home Office’s []. 
198 For example: Internal Motorola presentation, January 2016; internal Motorola email, January 2016. 
199 Internal Motorola presentation, February 2016. 
200 Internal Motorola email, December 2017; Internal Motorola presentation, 2017. 
201 See: CC3 Revised, paragraph 176: this refers to the alternative strategies that are open to the buyer and 
is often the crucial determinant of countervailing buyer power. 

https://www.gov.uk/government/publications/market-investigations-guidelines
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(b) Motorola, in its submissions, appears to accept that terms have been
amended over time, including after 2016. It told us that, whilst other suppliers
take the position that once a contract is signed it cannot be adjusted, where
possible it tries to accommodate the customer, including by providing
discounts that it was under no obligation to provide.202

(c) We have also seen evidence that suggests that negotiations have not solely
been initiated by the Home Office (and regardless of who initiated them, both
parties engaged in discussions that shows they regarded the price of any
extension of the Airwave Network as subject to negotiation):

(i) There is evidence that in late 2017/early 2018, Motorola was
encouraging the Home Office to start renegotiations (rather than the
other way around);203

(ii) in 2018, Motorola set out in documents prepared for internal business
purposes what it was prepared to trade off within negotiations;204 and

(iii) in relation to the 2021 negotiations, Motorola set out its objectives and
strategy for the upcoming negotiations before the Home Office had
approached it205 and, as part of these negotiations, it made the case to
the Home Office that the Airwave core charge should increase by £[]
million to fund its proposed capex investment.206

3.83 We have considered Motorola’s view that the only amendments made since 2016 
have been due to unilateral demands by the Home Office for ex gratia discounts to 
the price for the continued operation of the Airwave Network agreed in the 
HoTs.207 

3.84 That one party has initiated a discussion about prices and terms does not appear 
to us to mean there is not a negotiation nor inform whether there are features of 
the market distorting competition. Any negotiation will start with one party making 
a request of the other. Whether such a request is made, and how the other party 
chooses to respond, can be indicative of competitive conditions. The party making 
the demand is more likely to be successful if it has the implicit or explicit threat to 
pursue an outside option, whilst the party being presented with the demand has 

202 Motorola Hearing with the CMA on 10 February 2022.  
203 Email exchange between the Home Office and Motorola, February 2018 and email exchange between the 
Home Office and Motorola, November 2017. 
204 Internal Motorola email, October 2017. 
205 Internal Motorola presentation, August 2020. 
206 Internal Motorola presentation, June 2021. 
207 Motorola’s response to the CMA’s market investigation reference, 15 November 2021, paragraph 4. 

https://assets.publishing.service.gov.uk/media/6239d7588fa8f540f089543e/Motorola_response_to_MIR.pdf
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the choice of whether to accept it or not. This choice will also likely be influenced 
by the wider market context, such as reputational concerns and consideration of 
‘trade offs’ against other possible contractual concessions. 

3.85 Accordingly, our provisional view is that the position reached in 2016 should not be 
regarded as displacing any scope for subsequent competition through negotiations 
nor as precluding our competition assessment and the possible finding of 
competitive distortions. 

The role of choices made by the Home Office in our competitive assessment 

3.86 As outlined above, Motorola has submitted that the scope for competition is 
determined by choices made by the Home Office and, as a result of these 
decisions, there are instances where competition could have taken place but did 
not. In this subsection we consider two potential implications of these submissions 
– first that our competitive assessment should include consideration of how 
competition may have evolved had the Home Office made different choices and 
second that the fact that the Home Office had choices available is indicative of the 
market working well. 

3.87 We firstly note that the focus of a market investigation is on looking at a market on 
a current and forward-looking basis to assess whether features of the market are 
preventing, restricting or distorting competition. Whilst it can be informative to 
understand how certain market characteristics have evolved in the past, and the 
reasons for this, undertaking an assessment of how competition could have 
evolved had the Home Office made different choices is less relevant. 

3.88 We have also considered whether the fact that the Home Office might have had 
choices available in the past means that the market is necessarily working well. 
Our starting point is that even if the Home Office did have options available in the 
past, the key question is whether features of the market restricted or distorted 
those options. 

3.89 In addition, we note that even if options were in theory available to the Home 
Office this does not mean that these were realistic or desirable. Consistent with 
this, we note that the evidence available to us suggests that in practice the options 
available to the Home Office may have been limited and / or diminishing for some 
time: 

(a) Whilst the Home Office could in theory have chosen to run a competitive 
tender process for the period 2020-2026, this might not have been realistic 
owing to reasons including the initial anticipation (in early 2016) that ESN 
would be ready to replace the Airwave Network at the end of the PFI 
Agreement in 2019 / 2020, subsequent uncertainty about when ESN would 
be available, the significant lead times associated with procuring any 
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potential replacement network, and the terms of the PFI Agreement which 
limited the ability to acquire or transfer assets used in the Airwave Network 
(all of which matters we assess later in this provisional decision report). 

(b) The Home Office could have procured ESN as an alternative network 
alongside the Airwave Network, but it seems highly likely that operating two 
competing networks would not have been economically viable. In fact, in its 
review of options (see paragraph 4.75), the Home Office considered whether 
to commission a second TETRA network and reached such a conclusion on 
economic viability. 208 209 

(c) Whilst the Home Office could in theory have chosen different deal durations 
(for extending the period of operation of the Airwave Network) offered by 
Motorola in 2018, its main objective was in incentivising the delivery of ESN 
as soon as possible (see section 4). It is also likely that these ’deals’ could 
have been better in the absence of features of the market (such as the lack 
of alternative options available to the Home Office). 

3.90 Accordingly, it seems to us that the existence of choices (particularly where those 
choices are limited) is not sufficient in and of itself to conclude that a market is 
working well and that features of the market cannot adversely affect competition. 

Overall provisional conclusions 

3.91 We have therefore reached these overall provisional conclusions on the following 
points, taking account of the submissions Motorola has made about them: 

(a) That there is no market to analyse and that this matter is simply about a 
contract between two willing parties: This is not our (provisional) 
assessment. There are a number of contracts within the market and, whilst 
the Home Office has in recent years overseen these, they have different 
terms and serve different user needs. Neither the contract between Airwave 
Solutions and the Home Office, nor those with other users, preclude the 
existence of a market that may be subject to a competition assessment. 
There is scope for competition during the lifetime of the contracts and for the 
conditions of competition to evolve over that period. 

(b) That competition is for the market and the 2000 PFI procurement should 
be a key part of our competitive assessment: Tenders are a relevant form 
of competition in this market. Our provisional view nonetheless is that there is 

 
 
208 Home Office Briefing, 2017. 
209 We also note that in or around 2004 / 05, when the Cabinet Office ran a competitive tender process for a 
new communications system for ambulance services in England and Wales, it found that competition was 
limited, in part because of the significant cost of putting in place a second, competing national network - 
Ambulance Radio Programme response to Q3 of the RFI dated 17 December 2021. 
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also scope for other forms of competition – such as negotiations and dynamic 
competition – to exist once competition for the tender has concluded. These 
can occur over the life of, and in connection with the end of, the relevant 
contract. We consider that there is likely greater value in understanding the 
nature of competitive constraints within these more recent competitive 
interactions. 

(c) That there is no competitive interaction between the Airwave Network 
and ESN: Our provisional view is that there is a competitive interaction 
between the networks and between Motorola (as a key supplier of ESN) and 
Airwave Solutions. In the absence of features of the market, such as 
Motorola’s dual role in relation to the networks, the incentive for key suppliers 
(including Motorola) to invest in ESN comes from the ability to gain profits 
sooner by more quickly winning customers who currently use the Airwave 
Network (and who will move to ESN when its safety and quality is assured). 
The development of ESN is also likely to have an impact on the profitability of 
Airwave Solutions as it will affect the length of time that customers use the 
Airwave Network. 

(d) That there is no scope for competition since the negotiation and 
agreement of the HoTs in 2016: The negotiations in 2016 did not involve 
discussions of what would happen if long extensions of the period of 
operation of the Airwave Network were required. The Home Office’s 
objectives at that time were to ensure the orderly transfer to ESN then 
anticipated at the end of the PFI Agreement in 2019 / 2020. Motorola 
expected to have to negotiate long term extensions and that any extensions 
beyond 2021 would involve negotiation of a new price, which it envisaged 
could be a potential []% reduction in revenue. The default price set by the 
2016 HoTs is therefore not necessarily a fixed price in the sense of being the 
price that either of the parties expected to be in place for the longer term if 
the Airwave Network was to continue in operation significantly beyond 2020. 
Both parties envisaged that there would be a need for further negotiations 
and a new price in these circumstances (or adopted a position consistent 
with that being the case). Any price agreed as a result of subsequent 
negotiations can therefore be regarded as the outcome of the market 
situation at that later time.210 

3.92 On those bases, in our provisional view, the current situation in relation to the 
Airwave Network should not be treated as merely the continuation of the 
arrangements agreed at the time the PFI contracts were entered into with no 

 
 
210 Even if the terms entered into in 2016 represented an unfavourable deal for the Home Office, locking-in 
pricing for the long term, and this reflected the weak negotiating position the Home Office then found itself in, 
there would still be scope in a well-functioning market for future competitive conditions to evolve so as to 
strengthen its outside options, and for this to be reflected in future negotiations. 
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scope for subsequent competition through negotiations or our competition 
assessment. The present situation is capable of being analysed by examining 
current market dynamics, how they have evolved and the extent to which such 
dynamics might be the result of features distorting competition within the relevant 
market. We carry out this analysis in sections 4 and 5 of this report, having first 
defined the relevant economic market. 

Market definition 

3.93 Market definition is the process to identify the boundaries within which competition 
occurs for particular goods and services, such as which firms compete for which 
customers’ business. 

3.94 Defining the market can help to focus on the sources of any market power and 
provides a framework for the assessment of the effects on competition of features 
of a market.211 In doing so the CMA may conclude that the market should be 
defined more widely or more narrowly than the goods and services or areas of 
supply set out in the terms of reference.212 

3.95 As set out in our Guidance, market definition is a useful tool but not an end in 
itself, and identifying the relevant market involves an element of judgement. The 
boundaries of the market do not determine the outcome of our competitive 
assessment of a market in any mechanistic way. The competitive assessment 
takes into account any relevant constraints from outside the market, segmentation 
within it, or other ways in which some constraints are more important than 
others.213 Market definition and the assessment of competition are not distinct 
chronological stages of an investigation but rather are overlapping and continuous 
pieces of work, which often feed into each other. 

3.96 Our starting point for assessing market definition is the set of products and 
services identified in the terms of reference for this investigation, namely ‘the 
supply of LMR network services for public safety (including all ancillary services) in 
Great Britain’.214 

3.97 We consider the two main dimensions of market definition – the product dimension 
and the geographic dimension – in turn. 

 
 
211 CC3 (Revised), paragraph 132. 
212 CC3 (Revised), paragraphs 131 and 26. 
213 CC3 (Revised), paragraph 133. 
214 Terms of Reference, 25 October 2021, paragraph 3. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
https://assets.publishing.service.gov.uk/media/617289fce90e071976488fda/Terms_of_Reference.pdf
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Product market definition 

3.98 In forming our views on market definition, we consider the degree of demand-side 
substitutability. In some markets, supply-side constraints will also be important.215 

Parties’ views 

3.99 We have received several submissions which are relevant to our assessment of 
market definition: 

(a) Motorola submitted that ESN will replace the Airwave Network and there is 
no competitive relationship between the Airwave Network and ESN;216 

(b) the Home Office submitted that the fact that ESN is intended to replace the 
Airwave Network confirms that ESN is a potential demand and supply side 
substitute for the Airwave Network and could be in the same economic 
market;217 

(c) EE submitted that the CMA should consider the dynamic competitive 
interactions between the Airwave Network and ESN;218 and 

(d) the Home Office submitted that the inclusion of ancillary services is 
appropriate as the CMA should consider all services that are potentially 
relevant to an adverse effect on competition.219 

3.100 In the following subsection we consider: 

(a) Whether LTE network services for public services (which describes the 
prospective ESN services) should be included as part of the relevant market; 
and 

(b) the extent to which ancillary services (including interworking220) are in the 
same product market as the LMR network, or whether these ancillary 
services are a separate product market. 

LTE network services (ESN) 

3.101 ESN is the network which is being designed to replace the Airwave Network. 
Among other benefits, it is expected to be able to provide users with greater 
mobile broadband functionality than the Airwave Network. The government put 

 
 
215 CC3 (Revised), paragraph 130. 
216 Motorola’s response to the CMA’s market investigation reference, 15 November 2021, paragraph 155. 
217 Home Office response to the Issues Statement, 10 January 2022, paragraph 15. 
218 EE’s response to the Issues Statement, 14 January 2022, paragraph 5. 
219 Home Office’s response to the CMA’s market investigation reference, 26 August 2021, page 3. 
220 The technological solution enabling users to communicate across both the Airwave Network and ESN 
during the period of transition between those networks. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
https://assets.publishing.service.gov.uk/media/6239d7588fa8f540f089543e/Motorola_response_to_MIR.pdf
https://assets.publishing.service.gov.uk/media/6239d72c8fa8f540edba371d/Home_Office_response_to_IS.pdf
https://assets.publishing.service.gov.uk/media/6239d70c8fa8f540f3202c01/EE_response_to_IS.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1027806/Home_Office.pdf
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contracts for the delivery and roll-out of ESN out to tender in 2014 and awarded 
them to multiple suppliers (including Motorola) in 2015. It is intended that once 
ESN has been built, and all users transferred to it, the Airwave Network will be 
switched off. This is currently expected to be 2026 at the earliest. 

Provisional assessment 

3.102 Although ESN is still in development and therefore is not available in the short 
term as an alternative for customers of the Airwave Network to switch to, our 
provisional view is that there is scope for competitive interactions between ESN 
and the Airwave Network, as described in preceding paragraphs of this section. 

3.103 Static competition refers to competitive efforts taken by firms that results in 
customers being won or lost in the short term (for example, within a year). This 
might include reducing the prices offered in a negotiation. Dynamic competition 
refers to competitive efforts that lead to winning customers sometime after the 
competitive effort is made (for example, investments made today may result in 
winning new customers several years in the future). Both dynamic and static 
competition are relevant in this market. A supplier may face different constraints 
when competing statically than when it competes dynamically. Therefore, when 
considering the appropriate product market, we have considered demand-side and 
supply-side substitutability through both lenses. 

Demand-side substitutability 

3.104 Substitutability in the short run may be different from substitutability in the longer 
term. In the short run firms compete using the products in their existing portfolios. 
In the longer term, firms may compete by improving their product portfolios.221 This 
is relevant to our assessment of substitutability in this case because, as discussed 
in paragraphs 3.35-3.38, competition in the supply of LMR network services for 
public safety takes place (or there is scope for competition to take place) in a 
number of different ways, with some being broadly short term in nature, with 
others taking place over the longer term. 

3.105 Dynamic competition between the Airwave Network and ESN falls within this 
category of longer term competition, because it involves the efforts and 
investments made by ESN’s suppliers to develop a new offering222 which would 
serve as a replacement for LMR network services and therefore ‘steal’ Airwave 
Solutions’ customers in a timely manner (ie induce demand-side substitution). It 

 
 
221 CC3 (Revised), paragraph 136. 
222 That is, a set of products and services which, although they differ in terms of their pricing and supplier 
structure, would as a whole replace the Airwave Network and services. For the purposes of market definition, 
it does not appear to us that the differences in pricing and supplier structure affect that definition. As far as 
users are concerned, both the Airwave Network and services and ESN comprise the network and services 
they will use for emergency communications services. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
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can also include efforts by Airwave Solutions to retain customers and prevent or 
delay them switching to ESN. 

3.106 The CMA’s assessment of the relevant market in the context of this sort of longer 
term competition may be concerned with identifying firms that have the capability 
to introduce new or improved substitute products.223 In this respect: 

(a) ESN is being developed to meet the same fundamental demand-side need 
that the Airwave Network has met, namely providing communications 
network services including mission-critical push-to-talk (MCPTT) functionality 
for Great Britain’s blue light emergency services. In this sense, the Airwave 
Network and ESN are the only two solutions that exist or are in development 
that meet or have the potential to meet this demand-side need. 

(b) ESN is planned ultimately to replace the Airwave Network for Great Britain’s 
emergency services when it is developed. Once the Home Office, in 
consultation with users, has decided that ESN is ready for transition, Airwave 
Solutions’ customers are expected to switch to ESN. The transition to ESN is 
expected to happen over a period of time. Individual customers will be able to 
influence the schedule for switching and will have some choice as to when 
they switch. In this period users who have already moved to ESN will be able 
to communicate with those still using the Airwave Network through the 
interworking solution developed by Airwave Solutions. There are no other 
alternatives to ESN under development, and no others are expected to be 
developed. In this respect, from the perspective of Airwave Solutions, ESN 
represents the only significant long term competitive threat that could reduce 
its customer base and Airwave Solutions stands to lose 100% of its customer 
base to ESN in due course. 

(c) From the perspective of ESN’s key suppliers, all (or virtually all) of the profits 
they can expect to earn by developing ESN’s services and selling them to 
customers will be derived from organisations that are currently customers of 
Airwave Solutions. If ESN’s key suppliers were to reduce the efforts or 
investments that they were making to develop ESN, such that ESN would be 
delayed or otherwise deteriorated as a viable alternative to the Airwave 
Network, the beneficiary of such a reduction in innovation efforts would be 
mainly or exclusively Airwave Solutions. 

3.107 In light of the above, any efforts and investments made by ESN’s key suppliers to 
develop ESN can be interpreted as efforts towards attracting customers away from 
Airwave Solutions and replacing it as a solution for Airwave Solutions’ customers. 
Because Airwave Solutions’ only source of demand-side competition comes from 
dynamic competition from ESN’s key suppliers developing a new solution, and 

 
 
223 CC3 (Revised), paragraph 136. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
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ESN’s only demand-side alternative from which ESN can attract customers is the 
Airwave Network, our provisional view is that the market includes both the existing 
TETRA Airwave service and the LTE network services for public services (ie ESN). 

3.108 In assessing the demand-side substitutability between the Airwave Network and 
ESN, we have thus far focused on longer term substitutability. We note that in the 
short run, and in particular prior to the development of ESN, there is no scope for 
demand-side substitution between the Airwave Network and ESN: a customer that 
is negotiating with Airwave Solutions cannot realistically seek to get a better deal 
by threatening to walk away from negotiations and switch to ESN, because ESN is 
unavailable now as an option. Accordingly, while market definition would often 
take account of short run competition, in this case our focus on longer term 
substitutability is appropriate. We take the lack of short run substitutability into 
account in our competitive assessment where it is relevant (see section 4 of this 
provisional decision report). 

Ancillary products and services 

3.109 There is a variety of ancillary products and services which Airwave Solutions 
provide in addition to access to the core network itself. These include radio 
terminals, control rooms, training, the provision and installation of equipment within 
vehicles, interworking services and access to its testing facility. 

Provisional assessment 

3.110 We have considered the extent to which ancillary services are in the same product 
market as the LMR network, or whether they are a separate product market on the 
basis of demand-side substitution or, in its absence, supply-side considerations. 

3.111 The way in which these products and services are provided differs across the blue 
light services:224 

(a) The Police Service Contracts are for the provision of the Airwave Network 
and connectivity to it, its maintenance and associated service levels and a 
service desk, with the Police Forces separately contracting for other services. 
These other services include their own control room services and other 
additional Airwave products that interact with a third party ICCS. Individual 
police forces are able to purchase additional products or services from 
Airwave Solutions, including enhanced coverage, support services and 
control room services. The prices for these are set out in the police menu 
pricing catalogue at prices which have been agreed with the Home Office. 

 
 
224 Motorola response to Q3 of the RFI dated 25 October 2021.  
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(b) Under their contracts, the ambulance services receive a managed service, 
which provides them with control rooms, air-to-ground, vehicle installation, 
radio terminals and a service desk (all via Bundle 2, with a number of 
services provided via subcontractors) in addition to access to the core 
network (via Bundle 1). Fire and rescue services also receive a managed 
service including access to the Airwave Network, radios, equipment to 
connect control rooms to the network and a service desk. The ambulance 
and fire services can also decide to purchase additional products and 
services at pre-agreed prices set out within Airwave catalogues.  

3.112 On the demand-side, evidence from users suggests that many user groups report 
there being little or no alternatives available for many ancillary services: 

(a) The Ambulance Response Programme (ARP) said that ambulance trusts 
need to procure some discretionary services from Airwave Solutions. The 
most common of these is the Airwave radio service which forms part of the 
end-to-end managed service (comprising control rooms, radio terminals and 
access to the core network) which at present can only be procured through 
Airwave Solutions.225 

(b) The NFCC said that most of the additional products and services which 
individual fire services procure can only be obtained through Airwave 
Solutions because of the nature of the Firelink contract and the need for 
these products and services to directly interface and work on the Airwave 
Network and with existing Airwave equipment.226 

(c) The Scottish Fire and Rescue service said that under its current managed 
service provision it is not possible to procure services or equipment other 
than via the Airwave call off contract.227 

3.113 As explained in the CMA’s Motorola/Airwave merger control decision in 2016,228 
before radio terminals and software can be used on the Airwave Network they 
must be tested to ensure they will not damage the service received by other users. 
Airwave Solutions’ testing facility is the only facility that can confirm this. 

3.114 In addition, the Home Office told us that any alternative system (such as ESN) will 
need to be able to interwork with the Airwave Network to allow for a safe transition 
to the new network.229 The evidence we have seen suggests that the Home Office 
considered that delivering the interworking solution depended on gaining access to 
and altering Airwave Solutions’ infrastructure, which it did not consider that 

 
 
225 Ambulance Radio Programme response to Q6 of the RFI dated 17 December 2021. 
226 NFCC response to Q11 of the RFI dated 17 December 2021. 
227 Scottish Fire and Rescue response to Q7 of the RFI dated 11 January 2022.  
228 Motorola/Airwave, paragraph 52. 
229 Home Office response to the Issues Statement, 10 January 2022, paragraph 26. 

https://www.gov.uk/cma-cases/motorola-airwave-merger-inquiry
https://assets.publishing.service.gov.uk/media/6239d72c8fa8f540edba371d/Home_Office_response_to_IS.pdf
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Motorola would allow for commercial and operational reasons.230 This suggests 
that the customer (in this case the Home Office) needs to choose the same 
provider for interworking as for the overall network or is at least dependent on the 
incumbent supplier (ie Airwave Solutions) on facilitating the development of such a 
solution. 

3.115 Where some users have identified or considered potential substitutes, they report 
that in practice their ability to switch away from using Airwave Solutions for these 
ancillary services can be limited by factors including existing contractual provisions 
and the need for these solutions to technically interface with the Airwave Network: 

(a) The Scottish Ambulance Service reported that the procurement of managed 
services for ICCS and terminal provision can be competed. However, when it 
explored removing handheld terminals from its current service bundle, 
Airwave Solutions only offered a []% reduction in its service charge, 
whereas the Scottish Ambulance Service considered that a reduction of at 
least 50% is more reasonable.231 

(b) The ARP reported how it has amended the agreement with Airwave 
Solutions to create competition and a more modular approach for some 
discretionary services, including the de- and re-installation of radio equipment 
and the provision of additional control room capacity. However, it needs to 
pay a fee for accreditation of all services that use the Airwave Network.232 

3.116 In contrast, several police forces reported there being greater competition for 
certain ancillary services. For example, the West Midlands Force told us that it 
only buys services from Airwave Solutions which are offered on the menu 
services. It procures other products/services directly from the relevant suppliers on 
a competitive basis, including handheld devices, vehicle radios, ICCS and Airwave 
support services.233 Police Scotland said that it purchases ancillary equipment 
through competitive processes directly from the suppliers, including handheld and 
vehicle devices as well as ICCS systems.234 

3.117 Whilst some customers report there being greater competition for certain ancillary 
services, overall the evidence suggests that for many customers it is either 
difficult, or in some cases not possible, to choose a different provider for ancillary 
services than for the overall network. This suggests that many customers do not 
have the option to choose a separate provider for these services. We therefore 
provisionally consider that the competitive conditions for these ancillary services 
are likely to be similar as those for the overall network services. On this basis our 

 
 
230 Internal Home Office email, 11 February 2016. 
231 Scottish Ambulance response to Q7 of the RFI dated 17 December 2021. 
232 Ambulance Radio Programme response to Q6 of the RFI dated 17 December 2021. 
233 Police consolidated response to Q8 of the RFI dated 13 January 2022.  
234 Police Scotland response to the CMA’s working papers, 16 May 2022.  
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provisional view is that ancillary services should be included as part of the relevant 
market. 

Geographic market definition 

3.118 As noted above, our terms of reference concern the supply of LMR network 
services (including all ancillary services) for public safety in Great Britain. 

3.119 In addition, we understand that LMR services (including all ancillary services) are 
typically acquired and supplied to the whole of Great Britain. A key reason for this 
is to ensure that emergency services operating across different parts of the 
country are able to communicate with each other. 

3.120 Therefore, for the purposes of this investigation, we provisionally conclude that the 
scope of the geographic market is Great Britain. 

Provisional conclusions 

3.121 Our provisional view is therefore that the relevant market is the supply of 
communications network services for public safety and ancillary services in Great 
Britain. 
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4. COMPETITIVE ASSESSMENT (1): MARKET FEATURES 
AND THE AIRWAVE NETWORK 

Competitive effects – introduction and provisional summary 

4.1 In this section of the report we set out our provisional assessment of whether there 
are features of the market for the supply of communications network services for 
public safety which distort competition. Our assessment, which is supported by the 
material in Appendices B,C,D and E in particular, focuses on whether there are 
such features which affect the supply of the Airwave Network and services (and in 
section 5 below we consider whether there are also features relating to ESN and 
the transition of users between networks that have a distortive effect). 

4.2 The provisional conclusion we draw is that, in a well-functioning market, we would 
expect arrangements to be in place at, or close to, the end of the original fixed-
period of the PFI Agreement either to replace the Airwave Network with a 
competitively priced new and enhanced service or to secure a competitively priced 
continuation of the operation of the existing network. Our provisional assessment 
is that this has not happened because: (i) the Home Office did not, and does not, 
have the alternative options that would have enabled such replacement or 
continuation to occur; and (ii) other factors, such as the timely delivery of a 
competitively tendered replacement network (ESN), did not materialise. 

4.3 The following features of the market,235 in our preliminary judgement, give Airwave 
Solutions / Motorola market power and distort competition: 

(a) The Airwave Network is a critical piece of infrastructure on which the 
emergency services in Great Britain, and ultimately lives, depend. 

(b) The Airwave Network is the only network of its kind in Great Britain and is 
provided by a monopolist. No other such networks exist nor are they likely to 
be constructed and ready for use before ESN is able to replace it. 

(c) The Airwave Network assets have not transferred to the Home Office under 
the terms of the PFI Agreement, Airwave Solutions still owns them (and the 
related business) and the Home Office cannot retender or realistically 
threaten to retender their provision. 

(d) The longer than anticipated lead time for the delivery of ESN and its 
replacement of the Airwave Network: it will not be ready to replace the 
Airwave Network until at least 2026 and [] possibly [] later. 

 
 
235 Described more fully in section 7 of this provisional decision report. 
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(e) The Home Office and the emergency services in Great Britain are locked-in 
with the incumbent supplier of communications network services – Airwave 
Solutions (and Motorola) – beyond the period over which its prices were, or 
should have been, constrained by the terms of the PFI Agreement (and 
Airwave Solutions should have recouped its investment and a reasonable 
return). 

(f) The Home Office has very weak bargaining power. 

(g) The asymmetry of information between the parties. 

(h) The lack of effective constraints provided by the terms of the PFI Agreement 
on the price of the provision of the network after 2019, including the 
benchmarking provisions which are likely to be ineffective. 

4.4 In the following subsections, we first describe the well-functioning market we use 
as the benchmark against which to assess the present market situation. We then 
set out our provisional assessment of how the market has developed since the 
entering into of the PFI Agreement and how the Home Office’s options and other 
competitive constraints diminished over time or did not materialise, resulting in the 
features of the market that distort competition and give Airwave Solutions / 
Motorola market power. 

The well-functioning market 

4.5 The Act requires that, in identifying an AEC, we must assess whether ‘features’ of 
the market distort competition. It does not specify a theoretical benchmark against 
which to measure an AEC, but our Guidance provides broad principles derived 
from Competition Commission and CMA past practices. 

4.6 The Guidance says (in paragraph 320) that, ‘In the absence of a statutory 
benchmark, the [CMA] defines such a benchmark as ‘a well-functioning market’ 
(see paragraph 30) — ie one that displays the beneficial aspects of competition as 
set out in paragraphs 10 to 12 but not an idealized perfectly competitive market.’ 
Paragraphs 10-12 of the Guidance describe competitive processes that lead to 
competitive outcomes.236 The benchmark ‘will generally be the market envisioned 
without the features causing the AEC.’237 

 
 
236 The process of rivalry as firms seek to win customers’ business, with firms having incentives to meet the 
existing and future needs of customers as effectively and efficiently as possible – by cutting prices, 
increasing output, improving quality or variety, or introducing new and better products. 
237 ‘…. but there can also be reasons “to depart from that general concept, for example, if features are 
intrinsic to the market but nevertheless have anticompetitive effects (as in the case of a natural monopoly) or 
if the nature of competition in the market is defined by arrangements put in place by Government.’ See 
paragraph 30 of the guidance. 
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4.7 To assist us in assessing the extent and effectiveness of competition in this case, 
we have considered a well-functioning market for the supply of communications 
network services for public safety. That is, one where competition is effective 
having regard to the nature of the product and the circumstances in which it is 
supplied. 

4.8 We have taken the view that, in a well-functioning market, from around 2020238 
there would be effective competitive interactions between the Home Office and a 
supplier of communications network services for public safety. These competitive 
interactions would give the Home Office alternative options and allow it to choose 
(or threaten to choose) a different supplier and effectively discipline any supplier 
that did not offer competitive prices or terms. Such a market would generate 
prices, profits and quality of service that were at competitive levels. 

4.9 For example, a well-functioning market might be one where: 

(a) At the end of the original fixed period of the PFI Agreement, the Home Office 
would be able to (re)tender for the provision of LMR network services for 
public safety using the infrastructure that had already been built and paid for 
and where sufficient effective competitors would participate in such a tender 
to produce a competitive outcome; or alternatively, 

(b) the Home Office successfully tendered amongst competing bidders for the 
delivery of a new and enhanced replacement network which was in position 
to replace the existing network when the fixed-period of the PFI Agreement 
ended, and the process to choose that network involved sufficient competing 
alternatives and resulted in competitive prices for that new network. 

4.10 In these cases, the process of competition would be expected to lead to the Home 
Office paying competitive prices for the network and services in the period after 
the original fixed period of the PFI Agreement. We observe that they are plausible 
possibilities in a market like the one under consideration. The terms of the PFI 
Agreement were in principle broadly consistent with the first. The second is 
broadly reflected in what the Home Office sought to achieve in its procurement of 
ESN in 2014/15. Accordingly, while they are hypothetical, they are illustrations of a 
theoretical benchmark which we keep in mind to help us in our competition 
assessment. 

4.11 In coming to the provisional view above on the appropriate approach to the well-
functioning market, we have taken into account that, when commenting on our 

 
 
238 Although through negotiation in 2016 the Home Office and Motorola agreed to a common end date of 31 
December 2019 for all Airwave Contracts with Blue Light services, for the purpose of the well-functioning 
market, we do not consider that such precision is needed, as this end date may itself not be the result of 
features of the market. As, prior to the 2016 negotiations, the various contracts were due to come to an end 
between 2016 and 2020, we consider that the period from around 2020 onwards is appropriate for the 
purpose of our analysis. 
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profitability analysis as set out in our published working paper, Motorola said that 
‘it is nonsense to pretend that in a “well-functioning market” the Home Office would 
have invited bids for a 2020-2026 Airwave service period’.239 Motorola submitted 
that this was because by 2016, the Home Office had commissioned ESN and 
‘there was therefore nothing irrational about the Airwave contract extension sought 
by the Home Office’.240 

4.12 Motorola’s submission appears to us to pre-suppose that the market here is 
working well. However, whether a decision is rational or not in the current market 
circumstances is not indicative of whether those circumstances are reflective of a 
well-functioning market. Whether the market is working well is the matter that our 
investigation is putting to the test. We conduct that exercise by assessing how the 
market is working and comparing that to how the well-functioning market could 
work, as set out above. That exercise enables us to identify if there are features 
that are distorting competition. 

4.13 We have sought to assess the market developments after the PFI Agreement was 
entered into, to identify the factors that have led to the current situation. The 
following subsections therefore explore: 

(a) In the subsection on factors affecting competition for the market, issues 
arising particularly in the period up to 2016 that have affected the nature of 
competition for the market, including the ineffectiveness of the PFI 
Agreement’s exit and asset transfer provisions, the Home Office’s decision to 
procure ESN in 2014 and 2015 in order to replace the Airwave Network in 
2020 and the negotiations that took place between the Home Office and 
Motorola when the latter acquired Airwave Solutions in 2016; 

(b) in the subsection on the implications of the long lead time for the 
implementation of ESN, the consequences of the long lead times (delays) in 
the implementation of ESN for competition in the market, particularly in the 
period between 2016 and 2021; and 

(c) in the subsection on bilateral negotiations, the extent of any competitive 
pressure that may have existed in the bilateral negotiations that have taken 
place between the Home Office and Airwave Solutions / Motorola in 2018 
and 2021 regarding the extensions of the various Airwave contracts beyond 

 
 
239 We note that we have not characterised the well-functioning market in this way at any point in the course 
of our investigation. 
240 Motorola’s submission: Reimagining the Well-Functioning Market: the CMA’s construction of a market that never 
existed, 20 May 2022, paragraphs 4 and 5. 

 

https://assets.publishing.service.gov.uk/media/62b9a125d3bf7f0af3a2833f/Motorola_submission_on_well_functioning_market.pdf
https://assets.publishing.service.gov.uk/media/62b9a125d3bf7f0af3a2833f/Motorola_submission_on_well_functioning_market.pdf
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the original fixed-period of the PFI Agreement (as well as the implications for 
the competitive position of [] the Airwave Network). 

4.14 We also consider, in the subsection on benchmarking, whether the benchmarking 
provisions in the PFI Agreement and relevant service contracts are effective to 
constrain the price and address any competition concerns that may otherwise 
arise. 

4.15 The provisional view we come to is that, over time as the market has developed, 
the Home Office’s options and factors that in a well-functioning market would have 
acted as competitive constraints on the price of provision of the Airwave Network 
or secured its replacement by a competitively procured alternative have 
diminished (or did not materialise). In the period from 2020, after the original fixed-
period of the PFI Agreement, the Home Office neither has the options that we 
might expect in a well-functioning market nor are there other constraints on prices 
and profits that we might expect to apply. 

4.16 In particular: 

(a) The Home Office had the opportunity in principle to run an open competition 
for a supplier for the network in the original procurement exercise that led to 
the PFI Agreement. The terms of the PFI Agreement were consistent with the 
possibility of further competition when the original period of that agreement 
ended. However, those terms have not been effective and the further 
competition they might have facilitated has not occurred. 

(b) Among other things, concerns about Airwave Solutions’ high levels of debt 
under Macquarie’s ownership and the difficulty of establishing a plan for the 
transfer of Airwave Network assets at the end of the fixed-term of the PFI 
Agreement led to the Home Office procuring the replacement network, ESN, 
in 2014/15. At that time, it anticipated ESN replacing the Airwave Network in 
2020 (although the lead time for that replacement subsequently became 
much longer). 

(c) In 2016, when the parties agreed the HoTs and DoR, the Home Office 
expected that it would only require access to the Airwave Network until ESN 
was ready to replace it – which it anticipated would be in or around 2020. Its 
options were limited by its concerns about Macquarie’s continued ownership 
of Airwave Solutions, its ongoing dependence on the Airwave Network which 
remained in Airwave Solutions’ ownership, and the possible unlawfulness of 
longer term extensions of the PFI Agreement. These factors affected the 
Home Office’s ability to negotiate HoTs (or a DoR) that secured competitive 
outcomes. 

(d) In the negotiations in 2018 and 2021, the Home Office was negotiating 
against the outside or default option agreed in 2016 of extending the 
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operation of the Airwave Network at previously contracted prices and on 
previously agreed terms,241 where, amongst other things, the asset transfer 
provisions in the PFI Agreement had not resulted in the transfer of network 
assets and Airwave Solutions still owned them, ESN had not been delivered, 
and the Home Office’s dependence on the Airwave Network meant it was 
locked in to Airwave Solutions. 

4.17 We can, in our provisional assessment, identify two distinct overall periods in the 
life of the Airwave Network: 

(a) That covered by the original period of the PFI Agreement until 2019/20; and 

(b) that from 2020 after the original period of that agreement ended. 

4.18 In the former period, the market was at least in principle operating as we might 
expect in a well-functioning market. The Airwave Network was set up via a 
tendering process. The original bid to supply the network and services over the 
original period accounted for the supplier’s investment costs and the price of the 
network and services was constrained by the terms of the PFI Agreement. The 
possibility of replacing the existing arrangements at the end of the original fixed 
period of that agreement, with either a competitively priced new and enhanced 
service or a competitively priced continuation of the operation of the existing 
network, was put in place. 

4.19 In the latter period, if the market was a well-functioning one, we would expect the 
existing arrangements to be replaced as described in the previous paragraph. 
However, this has not happened. Our provisional view is that the constraints we 
would expect to apply in a well-functioning market do not operate, Airwave 
Solutions / Motorola have market power and the competitive process is distorted. 

4.20 We can observe that, despite the end of the original period of the PFI Agreement, 
the terms of supply of the Airwave Network, especially the price, have not changed 
as would be expected in a competitive market (to reflect that the original bid to 
supply the network and services over the original period would have accounted for 
the supplier’s investment costs). Airwave Solutions has continued, and continues, 
to charge substantially the same price in the later period which, our provisional 
profitability assessment in Section 6 of this provisional decision report indicates, 
generates supernormal profits for it and its owner, Motorola. 242  

 
 
241 Which had been negotiated at a time when Airwave Solutions had been seeking prices that would 
adequately cover the significant investment costs associated with setting up the network. 
242 This remains the case even though Motorola has [] in what it suggested to the Home Office should be 
part of []. The Home Office has []. Even if it had, the price would, as we provisionally assess in this 
report, not have reduced as we might expect in a competitive market. It would remain several hundred million 
pounds higher than the competitive level. And, for the reasons we explain in this section of this report, we 
provisionally find that [], are consistent with Airwave Solutions / Motorola having market power and the 
Home Office lacking countervailing buyer power. 
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4.21 The subsequent subsections of this part of our provisional decision report explain 
our assessment of how the current position has arisen, and the implications for 
competition. We start by considering issues arising particularly in the period up to 
2016 that have affected the nature of competition for the market. 

Factors affecting competition for the market 

4.22 In section 2 and in Appendices B and C we describe the procurement processes 
that led to the award of the PFI Agreement in 2000, for the award of the 
ambulance and fire contracts in 2005 and 2006 respectively and for the ESN 
contracts in 2014/15. We comment on the competitiveness of such processes to 
the extent relevant elsewhere in the report (see in particular discussion of the 2000 
procurement in section 3 and discussion of the Lot 2 process in section 5. In this 
subsection, we focus on the circumstances that led to the decision by the 
government to seek to replace the Airwave Network with ESN (before we assess 
the consequences of that decision in the subsection on the implications of long 
lead time for the implementation of ESN). 

4.23 We adopt that focus for two reasons: 

(a) First, because the original procurement resulted in arrangements for the 
provision of the Airwave Network (the PFI Agreement) for a fixed period 
ending in 2019/20, and not for the continued operation of those 
arrangements after that period (ie the present). 

(b) Second, because the decision to replace the Airwave Network with ESN 
related to, and affected the possibility of, replacing the original PFI 
arrangements with a competitively priced alternative in 2020. It also affected 
decisions the Home Office made subsequently and the development of the 
market (especially when, later, the delivery of ESN took longer than originally 
anticipated – which we go on to the consider in the subsection on the 
implications of long lead time for the implementation of ESN below). It is 
therefore important in understanding the present market situation. 

4.24 As to the first of those points, we explained in section 2 that, given the nature of 
the product and services supplied and the decisions made in 2000 (and the 
immediately following years) as to the best way to meet the users’ needs, LMR 
network services for public safety in Great Britain are currently provided by a 
single provider under a long term contract (together with accompanying long term 
service contracts). This is because of the following characteristics: 

(a) The network effects created by the requirement for a service covering Great 
Britain whereby users from each emergency service could communicate with 
those from any emergency service across that area; 
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(b) the bespoke and complex nature of the solution, as it required high levels of 
coverage, resilience and security; and 

(c) the large initial investment and risks associated with developing the solution 
which led to the need for a long term contract. 

4.25 We observe in section 3 that the Home Office had the opportunity in principle to 
run an open competition to supply the network and it sought to do so in the original 
procurement process. It invited bids to build and operate the network for a fixed 
period only. In those circumstances, any winning supplier would reasonably be 
expected to set the price so as to recover its anticipated costs and a reasonable 
return over that period. The resulting PFI Agreement was for a fixed-period, 
without provision for extension, and contained terms under which network assets 
could transfer to the Home Office at the end of that period (which could have 
enabled further competition for the network then). 

4.26 In other words, the original procurement exercise and resulting PFI Agreement 
sought to put in place arrangements to cover the period from 2000 to 2019/20. In 
our provisional view, that is distinct from the period from 2020 in which those 
arrangements were not set to apply and in which period we would, in a well-
functioning market, expect the arrangements to be replaced with a competitively 
priced alternative. 

4.27 Our analysis is therefore not concerned with the price Airwave Solutions charged 
and the profits it generated in the original fixed period of the PFI Agreement. Our 
focus is on the way the market developed after the original procurement and the 
making of the PFI Agreement, and on whether the price Airwave Solutions 
charges and the profits it generates are subject to effective competitive constraints 
in the later period from 2020. 

4.28 As to the second point, about the Home Office’s decision to replace the Airwave 
Network with ESN, we begin by noting that, while it is expected that the underlying 
technology used for the Airwave Network – LMR technology – will eventually be 
replaced by LTE-based solutions, it currently remains the de facto technology for 
communications networks for public safety across the world. There are still 
countries putting in place LMR systems (see section 2 of this provisional decision 
report). 

4.29 As at 2013 specifically, when the decision was made to switch away from this 
technology altogether in Great Britain,243 the assets used for the Airwave Network 
were still regarded as ‘relatively new’ and to ‘have an expected working life until at 
least 2020+’244 (and we understand that Macquarie had sought to negotiate an 

 
 
243 As part of the Strategic Outline Business Case prepared by the Home Office following engagement with 
stakeholders and industry participants (see Section 2). 
244 Technical due diligence report. 
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extension of the operation of the network to 2035, in return for a discount, in 
discussions with the Cabinet Office in 2010).245 According to Motorola’s internal 
documents, subject to some additional investment to refresh elements of the 
network, the Airwave Network may still be capable of meeting the needs of 
customers for voice communication until around [], if not later.246 

4.30 Given these points about the currency and lifetime of LMR networks, and the cost 
of putting in place such infrastructure and its critical nature, one way an effective 
competitive process could have operated in a well-functioning market might have 
been for the contract for the provision of services using the existing infrastructure 
to be contestable from time to time as long as it remained economic to do so (for 
example, at the end of the PFI Agreement in 2020). The terms of the PFI 
Agreement relating to the transfer of network assets to the Home Office at that 
point were consistent with that possibility. This is not however how the market has 
developed. 

4.31 We have therefore considered the factors and circumstances that led the market 
to evolve in a different way. Those include the factors and circumstances that led 
the Home Office to decide to commence a procurement process for entirely new 
infrastructure relatively shortly after the Airwave Network had been fully rolled out. 
In particular, we have considered the operation of the exit and asset transfer 
clauses in the PFI Agreement and concerns about Airwave Solutions’ high levels 
of debt. We have then assessed the consequences for the way the market has 
evolved. 

4.32 This is important because it helps us to understand: 

(a) How the possibility of securing a competitively priced continuation of the 
operation of the existing network after 2020 did not materialise (because the 
network assets continued to be owned by Airwave Solutions / Motorola); 

(b) the Home Office’s decision to procure ESN, its initial anticipation that the new 
network would be ready to replace the Airwave Network in or around 2020 
and the implications of that expectation; and 

(c) the options open to the Home Office and the choices it made in 2016 when 
Motorola sought its consent to acquire Airwave Solutions. 

4.33 Those matters inform our provisional assessment of how certain features of the 
market developed and Airwave Solutions / Motorola came to have market power. 
In particular, that the features of the market that developed included the Home 
Office’s reliance on Airwave Solutions’ / Motorola’s continued provision of the 

 
 
245 Home office internal email, 26 October 2016. 
246Motorola internal document, 16 October 2020. 
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Airwave Network, which they continue to own, after 2020 and until ESN is 
delivered. 

PFI Agreement exit clauses and their implementation 

4.34 Our provisional view, which we explain below, is that two particular issues have 
arisen with the PFI Agreement’s exit and asset transfer clauses which render them 
largely ineffective: 

(a) the ambiguity in the provision they make for transferable and non-
transferable network assets; and 

(b) weaknesses in the provision they make for asset valuation. 

4.35 The result is that the clauses have not been effective in securing the transfer of the 
network assets to the Home Office and these assets are still owned by Airwave 
Solutions. That has played an important part in reducing the Home Office’s options 
and distorting competition because it means the Home Office could not, for 
example, retender the provision of the network and services using the existing 
infrastructure. It is reliant on Airwave Solutions for their continued provision. 

Transferable and non-transferable assets 

4.36 As explained in more detail in Appendix C, the PFI Agreement contains extensive 
service transfer clauses in []. Their purpose, it appears to us, was to ensure an 
effective handover – under a Service Transfer Plan – of the responsibility for the 
provision of the network services from Airwave Solutions to the Home Office (or to 
the individual customers or to a replacement contractor or contractors) on the 
termination or expiry of the PFI Agreement. The Home Office, for example, would 
then have had the option either to retender the operation of the Airwave Network 
or to operate the network itself.247 

4.37 Those clauses, and such an outcome, would be consistent with the nature of PFI 
agreements, the government guidance on the operation of such agreements in 
place at the relevant time, the nature of the Airwave Network services, the original 
fixed period of the PFI Agreement and the notion that the Home Office would have 
paid for most or all of the network investment costs over that fixed period. 
However, the terms themselves appear to have been ambiguous, and the 
interpretation Airwave Solutions placed on them seems to have differed from the 
position indicated in relevant government guidance. That interpretation was 
reflected in the Service Transfer Plan it proposed to the Home Office, which left 
the network assets in Airwave Solutions’ ownership. We explain as follows. 

 
 
247 With arrangements regarding the funding and responsibility for any future capital expenditure to be 
decided by the Home Office in light of circumstances at the time. 
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4.38 The Service Transfer Plan and process for preparing it are also defined and 
specified in [] of the PFI Agreement (together with []). [] comprises a 
number of clauses, including a definition of which assets were to be transferrable 
(see Appendix C), as follows: 

…. Such parts of the Technical Infrastructure which are not embedded 
within the CONTRACTOR’S existing networks to provide services 
(including the CONTRACTOR’S regulated business) to other customers, 
and which are capable of transfer to an Alternative Service Provider, such 
items being identified by reference to the Service Transfer Plan. 

4.39 Technical Infrastructure was defined as: 

the technology which the CONTRACTOR shall use to deliver the Services. 

4.40 Macquarie, when it owned Airwave Solutions, interpreted the provisions to mean 
that, when the PFI Agreement ended, there was ‘no right of asset takeover unless 
that assets (sic) is dedicated and used by a single agency’.248 Consistent with this 
interpretation, the draft Service Transfer Plan prepared by Airwave Solutions (as to 
which see further below) excluded from the list of transferable assets, among other 
things, []).249 250 251 

4.41 The Home Office has given us a different view of the meaning of the provisions252: 

The Home Office believes, that to provide the services as efficiently as 
possible, BT intended to use (and indeed did use) its existing network and 
other assets, including existing assets of its Wireless Division (BT Cellnet), 
of which BT Wireless Limited was part, as well as purchasing and building 
out new assets, to form the network that would become the Airwave 
Network. These existing network and other assets, at least in part, were 
being used to provide other services to other BT customers, including, 
again at least in part, BT’s regulated products. It was therefore necessary 
for PITO and BT to agree arrangements through which the HO might 
obtain those assets needed to ensure the transfer of services to another 
provider, while at the same time ensuring that BT retained those assets 

 
 
248 Note of meeting between Motorola and Macquarie dated 10 and 11 March 2015. 
249 The right to use [] is specifically identified as non-transferable in the Firelink Project Agreement. In the 
Ambulance Contract and Scottish Ambulance contract, there is no specific clause as to the right to use [] 
being identified as a transferable or non-transferrable asset. 
250 We note that Airwave Solutions owns or privately leases around 1,100 strategically-located sites with 
supporting infrastructure that were rolled out between 2000 and 2005 solely for the purpose of serving the 
PFI Contract. These sites were excluded from the [] Motorola due diligence document, 5 June 2015. 
251 We note that, despite this interpretation, to the extent that the Airwave Network relies on elements of its 
previous owner’s (BT’s) network, that did not prevent the sale of Airwave Solutions to Macquarie. It also 
appears clear that some of the assets identified by Airwave Solutions [] could not be part of a wider 
network. 
252 Home Office submission to the CMA, 10 June 2022. The Home Office was unable to provide any 
supporting documentation due to the passage of time.  
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that BT needed to continue to provide its other services (including 
regulated services) to BT’s other customers. 

The Home Office believes that the relevant provisions in the Framework 
Arrangement, including [], were ‘standard’ BT provisions for outsourced 
network services where, amongst other things, there was a shared service 
approach adopted for the provision of service to multiple customers. 

The effect of the definitions used is to limit the non-transferable assets to 
this technical infrastructure which were co-employed in the provision of 
other services to BT’s other customers, over BT’s other networks, at that 
time. 

Government guidance on the treatment of assets in PFI contracts 

4.42 Relevant government guidance on PFI agreements does not envisage that assets 
created for the purpose of fulfilling such an agreement (and paid for by the 
commissioning authority) would be excluded from the transfer of assets when the 
agreement ends. Broadly, it envisages that ‘transferred’ assets will change hands 
at no cost, with ‘transferable’ ones passing at fair market value (depending on their 
practical alternative use). 

4.43 The Treasury published the first edition of its ‘Standardisation of PFI contracts’ 
guidance (the PFI Guidance) in 1999.253 The PFI Guidance stated that a typical 
PFI contract must: 

Protect the Authority’s interest by not restricting the options exercisable at 
or immediately before the end of the Contract. These may include: 

taking possession of any Assets at no cost; 

retendering the provision of the Service, with the outgoing 
Contractor making any Assets available to the new Contractor 
at no cost; and 

removing any Assets.254 

4.44 The PFI Guidance suggested that PFI agreements identify assets ‘with no 
alternative use’ and those with a potential alternative use: 

The types of Assets that have no alternative use are generally those 
which, in any event, the Authority will want the ability to acquire on the 
Expiry Date, although they also include Assets which have fulfilled their 
purpose and whose useful economic life is at an end on the Expiry Date. 

 
 
253 The Treasury Taskforce Guidance: Standardisation of PFI Contracts (1999).  
254 The Treasury Taskforce Guidance: Standardisation of PFI Contracts (1999), paragraph 19.2.3.  
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Where Assets have no alternative use, the Contractor will expect to obtain 
its return over the life of the Contract (subject to service delivery) and 
there is not (sic) realistic prospect of the Contractor accepting any residual 
value risk at an acceptable price.255 

4.45 The guidance also referred to the transfer of assets to the contracting public 
authority where there is no practical alternative: 

Although there is no presumption of an automatic handover of Assets with 
no alternative use to the Authority at the end of the Contract, there is no 
practical alternative to transferring the Assets to the Authority in instances 
which include the following: …. 

the Assets have a useful economic life if retained by the Authority but 
there is no realistic alternative use for the Assets, such as prisons … 

4.46 It appears to us that the Airwave Network assets are liable to fall into the category 
of assets which should, according to the PFI Guidance, pass to the Home Office 
as the contracting authority. They are, in our provisional assessment, assets it 
would want the ability to acquire, if necessary, to continue the operation of the 
network, in line with the terms of the PFI Agreement and as might be expected in a 
well-functioning market in order to secure the ongoing provision of services on 
competitive terms. 

4.47 We have sought views on this matter from the Infrastructure and Projects Authority 
(the IPA), which is the government’s centre of expertise for infrastructure and 
major projects. It reports to the Cabinet Office and the Treasury. The IPA has told 
us that: 

(a) In the majority of cases, assets with no alternative use transfer to the 
customer at zero cost at the end of a PFI agreement; 

(b) in some earlier PFI agreements, asset transfer was provided for at market 
value, and in technology projects obsolescence risks made it difficult to 
assess both the likely value of assets at the end of the contract period and 
whether the customer would wish to take them on.256 

4.48 It also told us that ‘… we are not aware of other projects where the contracting 
authority does not have a right to the assets (whether automatic transfer, at market 
value etc) at the end of the contract’.257 

 
 
255 The Treasury Taskforce Guidance: Standardisation of PFI Contracts (1999), paragraph 19.2.1.  
256 Note of call between IPA and CMA, 22 May 2022. 
257 Though it also noted that, ‘Assets under PFI contracts are typically standalone and not part of a wider 
network as would be the case with the project you are looking at and that may be a reason for the atypical 
arrangements’. 
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4.49 The interpretation Airwave Solutions placed on the PFI Agreement’s exit and asset 
transfer provisions, completely excluding relevant network assets from 
transferring, accordingly differed from that indicated in the government guidance 
and from what might be seen as typical in PFI agreements generally. 

The development of the Service Transfer Plan 

4.50 Airwave Solutions’ interpretation of the PFI Agreement’s exit and asset transfer 
provisions shaped its development of the content of the Service Transfer Plan. Its 
characterisation of a number of key assets as non-transferable had an important 
impact on the development of the market. So, too, did the timing with which it 
developed the plan. 

4.51 The Home Office told us that, in accordance with the PFI Agreement, the first 
Service Transfer Plan should have been prepared in March 2002. Given the 
passage of time, it is unclear why it was not produced then258 but drafts were first 
produced by Airwave Solutions in 2007 and then updated but not finalised 
between 2012 and 2014 (following repeated requests since 2007).259 

4.52 Since it is the most recently produced version, we have examined the 2014 draft 
Service Transfer Plan produced by Airwave Solutions while still under Macquarie’s 
ownership. We have compared its content to the requirements set out in Schedule 
15, paragraphs 2 to 5, of the PFI Agreement. Based on this review, we note that 
the 2014 draft Service Transfer Plan appears to fall short of what was required. 
For example, in addition to its treatment of transferable and non-transferable 
assets described above: 

(a) Schedule 15 requires ‘comprehensive’ proposals in a number of areas, 
including for identifying all the employees who are or may be covered by the 
TUPE Regulations.260 Section 7.11 of the Service Transfer Plan provides a 
high-level description of Airwave Solutions’ preferred approach but does not 
seem to us to be comprehensive; 

(b) the schedule also requires ‘comprehensive’ proposals for the training of key 
members of any alternative service provider’s personnel. 261 The Service 
Transfer Plan refers in several places to ‘training materials’ being made 
available, but does not provide a plan for their content, priorities or delivery; 
and 

 
 
258 Although the Home Office has surmised that the demerger of BT’s Wireless Division (which handled the 
PFI Agreement) as MM02 may have acted as a distraction or complicating factor leading to the Service 
Transfer Plan being delayed or not produced. 
259 Home Office internal email, 21 May 2015. Home office internal email, 17 June 2016. 
260 Which regulations, very broadly, provide for the transfer of employees where there is a transfer of an 
undertaking between owners. 
261 To whom assets may be transferred. 
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(c) the Service Transfer Plan does not include a model force services transfer 
plan, as specified in Schedule 15 and requested by the Home Office.262 

4.53 We also note that the draft plan was criticised by the NAO. In its 2016 report it 
found that one of the reasons why the government decided to move away from 
Airwave Solutions was that it had limited leverage over the company and was 
unable to agree with it a list of assets that it would own once the PFI Agreement 
and related contracts expired, despite having paid for a number of them in full.263 

4.54 We further observe that the draft Service Transfer Plan was not updated by 
Airwave Solutions after it came under Motorola’s ownership in 2016. The Home 
Office made these requests in that connection: 

(a) In May 2021, as part of its efforts to ensure that Sharer organisations’ exit 
from the Airwave Network was aligned with other users’, the Home Office 
requested the contact details of those organisations. [].264 

(b) In June 2021, the Home Office requested an updated Service Transfer Plan, 
again in the context of seeking to align Sharers’ and other users’ exits from 
the Airwave Network.265 

(c) Following receipt of the request in sub-paragraph (b), Airwave Solutions met 
with the Home Office and agreed to provide a list of transferable and non-
transferable assets by 2 July 2021. This was not provided despite further 
prompting by the Home Office.266 Following a further discussion with Airwave 
Solutions, the Home Office understood that: ‘the Sharers are not included in 
our contract, it won’t make any difference to the Service Transfer Plan assets 
list if they move to ESN or not. The assets are still shared until the time they 
move over. Therefore, the Service Transfer Plan is basically useless.’267 

4.55 In response to our questions about the Service Transfer Plan and its content, the 
Home Office told us that: 

(a) The basis for Sharers’ use of the network is for the purpose of assisting the 
emergency services (police, fire and ambulance) and not independently of 
that purpose; 

(b) absent the emergency services’, DHSC’s and the Home Office’s 
contributions (through charges) to the cost of the network, it is likely that the 

 
 
262 Emergency Services Airwave Service Transfer / Exit Plan, 8 January 2014, Appendix 6. 
263 National Audit Office, Upgrading emergency service communications: The Emergency Services Network, 
15 September 2016. 
264 Email from Motorola to Home Office, 19 May 2021. Email from Motorola to Home Office, 23 August 2021. 
Email from Motorola to Home Office, 29 October 2021.  
265 Email from Home Office to Airwave Solutions, 10 June 2021.  
266 Email from Home Office to Motorola, 21 July 2021.  
267 Email from Home Office to Cabinet Office, 25 November 2021. 

https://www.nao.org.uk/wp-content/uploads/2016/09/Upgrading-emergency-service-communications-the-Emergency-services-Network.pdf
https://competitionandmarkets.sharepoint.com/sites/MRG2-51060/Shared%20Documents/Forms/Documents.aspx?q=%22Service%20Transfer%20Plan%22&id=%2Fsites%2FMRG2%2D51060%2FShared%20Documents%2FThird%20Parties%2FHome%20Office%2FRFIs%2FRFI%202%202022%2002%2011%2FInitial%20Responsive%20documents%20Q1%20to%2029%2FSTP%20%2D%20escalation%20%282%29%2Emsg&parent=%2Fsites%2FMRG2%2D51060%2FShared%20Documents%2FThird%20Parties%2FHome%20Office%2FRFIs&parentview=7
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cost, and therefore the charges for the services provided over it, would be 
prohibitively expensive for any Sharers that might wish to continue to use the 
network, and 

(c) the use of spectrum by the network is predominantly tied to emergency 
service use.268 

4.56 In other words, in the Home Office’s view, the position of the Sharers should not 
affect the Service Transfer Plan and hinder the transfer of network assets in the 
way Airwave Solutions (Motorola) proposed (described above). 

4.57 As part of ongoing negotiations in 2021 relating to the extension of the period of 
operation of the Airwave Network beyond 2022, the Home Office [].’269 

4.58 Motorola has, therefore, taken a position to similar effect [] as when Macquarie 
owned Airwave Solutions. It, too, has placed an interpretation on the PFI 
Agreement’s exit and asset transfer provisions that would not result (and in fact 
has not resulted) in the transfer of assets to the Home Office (or any alternative 
network supplier). 

Asset valuation 

4.59 Additional difficulties were liable to arise as a result of the way [] of the PFI 
Agreement provides for transferable assets to be sold at the end of the agreement 
for fair market value.270 We note that under the PFI Guidance referred to above,271 
assets that have no practical alternative use would normally be expected to 
transfer automatically to the contracting public authority at no cost. Other PFI 
guidance makes a similar point: that on expiry of a standard PFI contract, with rare 
exceptions, the key assets needed to continue to deliver public services should 
revert to the public sector free of charge.272 

4.60 The PFI Guidance offers these examples of assets for which there is no practical 
alternative use: 

Schools, hospitals, prisons, specialist information technology systems and 
office accommodation that, due to its location or nature, is only of value to 
the public sector procurer.273 

4.61 The following points suggest that some (if not most) of the key Airwave Network 
assets should in principle fall into the categories of ‘asset with no practical 

 
 
268 Home Office response to Service Transfer Plan Questionnaire dated 18 May 2022, paragraph 22. 104 
HO's response to the CMA's Service Transfer Plan Questions - 10 June 2022.docx (sharepoint.com) 
269 Home Office note of meeting, 2 August 2021. 
270 To the Home Office or an alternative supplier. 
271 The Treasury Taskforce Guidance: Standardisation of PFI Contracts (1999).  
272 PFI: Meeting the Investment Challenge, 15 July 2003, paragraph 3.53. 
273 Treasury Taskforce Guidance: Standardisation of PFI Contracts (1999), paragraph 19.1.1.  

https://competitionandmarkets.sharepoint.com/:w:/r/sites/MRG2-51060/_layouts/15/Doc.aspx?sourcedoc=%7B8E0B25FF-3628-4D8C-BA61-3517B4FCD9E1%7D&file=104%20HO%27s%20response%20to%20the%20CMA%27s%20Service%20Transfer%20Plan%20Questions%20-%2010%20June%202022.docx&action=default&mobileredirect=true
https://competitionandmarkets.sharepoint.com/:w:/r/sites/MRG2-51060/_layouts/15/Doc.aspx?sourcedoc=%7B8E0B25FF-3628-4D8C-BA61-3517B4FCD9E1%7D&file=104%20HO%27s%20response%20to%20the%20CMA%27s%20Service%20Transfer%20Plan%20Questions%20-%2010%20June%202022.docx&action=default&mobileredirect=true
https://webarchive.nationalarchives.gov.uk/ukgwa/20070101093244/http:/www.hm-treasury.gov.uk/documents/enterprise_and_productivity/PFI.cfm
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alternative use’ or of key assets required in the continued delivery of public 
services: 

(a) In a statement made as part of the House of Commons Committee of Public 
Accounts 2002 proceedings relating to the Airwave Network, BT stated: 
‘Airwave is not a commercial communication system. Its whole purpose is to 
improve the safety of the general public and, ultimately, save lives.’274 

(b) The Airwave service is predominantly provided using spectrum allocated by 
Ofcom and is restricted for use for public safety purposes only by the police, 
fire and ambulance services and approved Sharers. Ofcom is responsible for 
assessing whether the intended use of the service by any party applying to 
use it is in line with the intended purpose of the Airwave service. To be 
eligible to join the Airwave Network, applicants need to apply to Ofcom and 
meet the following criteria. Namely, that they: 

(i) respond to emergencies; 

(ii) are involved in emergency situations reasonably frequently; 

(iii) are civilian, or required to respond to civilian emergencies; and 

(iv) require interactions with those who respond to emergencies.275 

(c) Motorola told us that it is dependent on the public safety spectrum in the 380 
to 400MHz range licensed to it by Ofcom specifically for the Airwave 
Network.276 Motorola also told us that once the ESN network is ready, it will 
decommission the Airwave Network and on doing so will lose the spectrum 
licence.277 

(d) Another block of spectrum was granted to Airwave Solutions by way of a 
trade of spectrum from the DoH on 14 September 2010 and expires on expiry 
of all Airwave’s contracts with police, fire and ambulance services.278 

(e) Motorola’s [].279 

(f) Analysys Mason has estimated that approximately []% (or [] sites) of the 
Airwave Network’s portfolio of sites (housing its network infrastructure, 
including masts) are in locations potentially attractive to commercial mobile 
telecommunications network operators. Analysys Mason assumed that the 
rest (ie []% of sites) would have to be decommissioned when the Airwave 

 
 
274 Annex B, HC 783. HC 783 01.02.PDF (parliament.uk) 
275 Motorola technical due diligence document, 5 June 2015. 
276 Motorola hearing with the CMA on 10 February 2022.  
277 Motorola hearing with the CMA on 10 February 2022.  
278 Motorola technical due diligence document, 5 June 2015. 
279 Motorola internal report, 31 December 2019.  

https://publications.parliament.uk/pa/cm200102/cmselect/cmpubacc/783/783.pdf
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Network was switched off (see Appendix F). In other words, a substantial 
proportion of Airwave Solutions’ owned infrastructure at these sites would 
have no practical alternative use.280 

4.62 Nonetheless, the exit and asset transfer provisions did not provide for the transfer 
of transferable Airwave Network assets to the Home Office at no cost at the end of 
the PFI Agreement. Moreover, not only did they provide for such transfer at fair 
market value but, in a further departure from general guidance,281 the basis on 
which fair market value was to be calculated is not specified in the agreement. 
This created potential for dispute, had the Home Office sought to purchase such 
assets. 

Provisional conclusions 

4.63 In light of the above, we make the following provisional assessments. 

4.64 These factors have had the effect of rendering the transfer of Airwave Network 
assets to the Home Office (or an alternative supplier) practically impossible: 

(a) The scope for, and the adoption by the Home Office and Airwave Solutions 
and its owners of, differing interpretations of the PFI Agreement’s exit and 
asset transfer clauses;d  

(b) the interpretation that Airwave Solutions placed on those clauses;282 

(c) the consequent exclusion from the category of transferable assets of 
substantial parts of the network in the (incomplete) Service Transfer Plan that 
Airwave Solutions produced; and 

(d) the provision the PFI Agreement made for the sale of transferable assets for 
fair market value, without specifying how that value should be calculated. 

4.65 Consequently, the Airwave Network assets continued (and continue) to be owned 
by Airwave Solutions / Motorola without a practical prospect of their transfer to the 
Home Office or an alternative supplier at the end of the period of the PFI 
Agreement. This had (and continues to have) two main effects on the development 
of the market, narrowing the outside options the Home Office might have been 
expected to have in a well-functioning market and contributing to the development 
of features of the market that give Airwave Solutions / Motorola market power: 

 
 
280 Report commissioned by Airwave Solutions from Analysys Mason, February 2022. 
281 The Treasury Taskforce Guidance: Standardisation of PFI Contracts (1999), paragraph 19.5.3.  
282 Which interpretation differed from the position set out in relevant Government guidance. We make no 
provisional finding on whether the interpretation of Airwave Solutions or that set out in Government guidance 
is a better interpretation of the contractual terms in this case. What is relevant for our purposes is that there 
is ambiguity and the parties have taken different views on interpretation and not felt the need to compromise. 
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(a) First, it played a part in the Home Office deciding in 2013 to procure ESN as 
the replacement for the Airwave Network at the end of the original fixed 
period of the PFI Agreement in or around 2020 (see further below). Since the 
relevant provisions did not appear to offer a real prospect of Airwave Network 
assets transferring to the Home Office (or an alternative provider) it could not, 
for example, seek to secure a competitively priced continuation of the 
operation of the existing network through retendering its provision.283 That is 
reflected in comments made in a 16 November 2016 Briefing Pack to the 
Home Office’s Permanent Secretary: 

…. we had not ability (sic) to run an effective competition to continue 
a Tetra service, because Airwave owned the infrastructure and held 
the spectrum licence.284 

(b) Second, Airwave Solutions’ / Motorola’s continued ownership of the assets 
created (and continues to create) significant barriers to switching supplier at 
the end of the PFI Agreement in circumstances where ESN was not ready to 
replace the Airwave Network in 2020. In the absence of any alternative 
network and provider the Home Office would be (and is) locked in to 
continued provision of the network by Airwave Solutions / Motorola until ESN 
was (is) ready. 

The decision to replace the Airwave Network with ESN 

4.66 The Home Office’s decision to procure ESN in 2014/15 in order to replace the 
Airwave Network in 2020 also, in our provisional assessment, had implications for 
the development of the market and of features that distort competition and give 
Airwave Solutions / Motorola market power. 

4.67 In the period between 2010 and 2015, the difficulty in settling a Service Transfer 
Plan transferring the assets to the Home Office or another provider was one of a 
group of factors that led to the decision to procure ESN to replace the Airwave 
Network. The other factors included:285 

(a) Concerns related to Macquarie’s continued ownership of Airwave Solutions 
on account of the high levels of debt in the latter; 

(b) the government’s approach to public expenditure after the 2010 General 
Election; 

 
 
283 With arrangements regarding the funding and responsibility for any future capital expenditure to be 
decided by the Home Office in light of circumstances at the time. 
284 Home Office internal document, 16 November 2016. 
285 See also paragraphs 2.71 – 2.77 in Section 2 and Appendix B. 
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(c) concerns about the lawfulness of extending the duration of the PFI 
Agreement; 

(d) the deteriorating relationship between the Home Office and Macquarie / 
Airwave Solutions; and 

(e) the opportunity to move to more modern 4G technology which would enable 
the provision of data services (eg video). 

4.68 The Home Office’s procurement of ESN in 2014/15 could, in principle, have 
resulted in the replacement of the Airwave Network in competitive circumstances 
(by a competitively priced new and enhanced alternative network) at the end of the 
original fixed period of the PFI Agreement. That could have been consistent with 
the operation of a well-functioning market. However, the procurement also had the 
effect of limiting the Home Office’s options as the market evolved, since it became 
dependent on the successful delivery of ESN and the completion of the transition 
of users to that network by 2020. The following paragraphs set out our 
assessment of these developments. 

4.69 Considering first the financial position under Macquarie’s ownership of Airwave 
Solutions (see above), we note that when Macquarie’s European Infrastructure 
Fund 2 (MEIF2) acquired Airwave Solutions in 2007, it financed the deal through 
debt. The holding company put in place for the purpose of the acquisition, 
Guardian Digital Communications Ltd (GDCL), took on £2 billion of debt, 
consisting of a £1.5 billion external floating rate loan maturing in March 2014 and 
£500 million of internal loans.286 

4.70 Government briefing notes record that, ‘…. the price MEIF2 paid was very high 
and appeared to reflect an assumption that indefinite contract extensions at similar 
prices would be available because of the difficulties of migrating away from 
Airwave’ and that, ‘… at the time of acquisition, the business was modelled as one 
which would operate in perpetuity. The model projected strong growth, both in the 
number of users and in the value-add services they would procure.’287 However, 
by 2010, Airwave Solutions and its owners had realised that business growth was 
restricted by the fixed user community, as stipulated by the Ofcom Sharers list.288 

4.71 The high level of GDCL’s debt related to Airwave Solutions following the 
acquisition started to raise significant concern in government in 2010. This 
followed an adverse report over the company’s financial and operational 
performance carried out in 2009/10 by the Office of Government Commerce 
(OGC). 

 
 
286 Home Office internal document. 
287 Home Office internal document. 
288 Home Office internal document. Home Office internal document, 21 July 2010. 
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4.72 In a meeting with OGC in April 2010, Airwave Solutions confirmed that ‘their 
reduced revenue stream has caused them to engage in a cost reduction exercise, 
but they will protect operational performance’289. Although Airwave Solutions 
indicated confidence in its ability to refinance in 2014, that it would meet its 
covenant target cash flows and that there was no immediate pressure on working 
capital or liquidity, government concerns remained high. It was noted by the Home 
Office at the time that: 

The current external debt of £1.704bn matures in 2014. This will be 
challenging. The cost of borrowing will be dependent on both the market 
conditions prevailing at the time and on the committed contractual revenue 
stream. Price reductions in the short term will only be feasible through 
concomitant cost reductions or from Shareholder acceptance of reduction 
in the already low rate of return on their investment. However, because 
the business has a high level of fixed cost, reductions in service delivery 
will not always create the equivalent savings.290 

4.73 As to the government’s approach to public expenditure from 2010 (see above), a 
Home Office internal briefing note records that ‘after the 2010 election, the Minister 
for the Cabinet Office added Airwave to the ‘deal room’ discussions with major 
government suppliers’. This was an initiative to ‘renegotiate key Government 
contracts to release savings’. Macquarie, however, refused to agree any price 
reduction unless it was given a 15-year contract extension in return, and 
discussions broke down.291 

4.74 In connection with the future provision of the network, we understand the 
government had been advised that any extension of the PFI Agreement (at that 
time and in the then current circumstances) beyond 2020 would likely be a breach 
of European procurement law. This view was disputed by Macquarie’s lawyers at 
the time (but according to Home Office internal documents, it disagreed with their 
assessment292). The Home Office reached the view that any extension 
represented too high a risk and that ‘any short term savings would be more than 
wiped out if risks materialised’.293 

 
 
289 Home Office internal document, 7 May 2010.  
290 Home Office documents. 
291 Home Office internal document. Home Office internal email.  
292 Home Office document. 
293 In contrast to this position, the Home Office took the view in 2018 and 2021 that in the exceptional 
circumstances that then prevailed, the relevant procurement legislation enabled some extension of the 
duration of the PFI Agreement. At the end of 2021, the Home Office issued a contract award notice relating 
to the extension of the Airwave Network to December 2026, in which it relied on Public Contracts 
Regulations 2015, regulation 32(2)(b)(ii) to extend the provision of Airwave from 31 December 2022 to 31 
December 2026. This referred, among other things, to the significant setbacks and delays in the 
development of the ESN, the short duration of the current extension to enable completion of ESN and the 
absence of an alternative competitor. 
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4.75 Faced with the above factors relating to Airwave Solutions and the future provision 
of the Airwave Network, in 2011 the Government established a programme, the 
ESMCP, to seek a solution. A Home Office briefing294 prepared in 2017 notes that: 

At this point, the prospects for migrating from Airwave looked poor. 
Between 2011-12 the team exhaustively reviewed the options. Airwave 
had been clear there would be no material price reductions for contract 
extensions. There were no clear legal routes for bringing the service in 
house. Competing to bring in an alternative TETRA provider was 
considered, but after significant analysis, there was not enough to enable 
parallel running of two TETRA operators. 

A range of other technologies were explored from Wifi to television white 
space. 2G and 3G could not support some of the key voice functionality 
the emergency services required, so ultimately the only alternative was 
likely to be Long Term Evolution (LTE) ie 4G. Given 4G needs more masts 
than TETRA, and the Government policy of auctioning spectrum, building 
a private network would have been extremely expensive, so deploying 4G 
over a commercial network was the only plausible option. Even then, the 
cost of migration and parallel running with the high costs of the current 
Airwave solution meant substantial investment at a time of austerity. 

4.76 Although the Cabinet Office sought to engage further with Airwave Solutions to 
secure price discounts, the offers and outcomes remained, in its view, inadequate: 

(a) In 2012, Airwave Solutions made a proposal equivalent to a total discount of 
£231 million or 5.8% of revenue over the remaining eight years of the 
contract in return for an extension to 2022; 

(b) the government sought to obtain a discount by exercising its right to price 
benchmarking in 2013, but the outcome of the process was disputed by 
Airwave Solutions, relying on the weaknesses in the way the relevant 
benchmarking clauses of the PFI Agreement were drafted (see the 
subsection on benchmarking below and Appendix E, paragraphs 27 to 37); 
and 

(c) a further offer made in 2014 also amounted to a small discount (of around £9 
million).295 

4.77 By 2014, the level of GDCL’s debt relating to Airwave Solutions had increased to 
£2.4 billion, of which £2 billion was external debt (in the Home Office’s 
assessment). Unable to refinance the debt conventionally, Macquarie sought a 
scheme of arrangement that consolidated the debt into a single £2 billion external 

 
 
294 Home Office internal document.  
295 Home Office email, 5 November 2012. Home Office internal email. Home Office internal document. 
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loan with a debt maturity to March 2017, with an option to extend by two years, if 
certain conditions were met.296 

4.78 The further indebtedness heightened the Home Office’s concerns about Airwave 
Solution’ financial stability and in March 2014 it commissioned a risk assessment 
of the company. This found that the Home Office []. It was assessed that this 
created a [].297 

4.79 The government’s procurement of ESN, to replace the Airwave Network with a 
network using LTE technology (4G) over commercial mobile networks, in 
2014/15298 was its response to the issues and concerns described above. As 
explained more fully in section 5 Appendix F, it conducted a tendering exercise in 
which bidders were invited to compete for contracts to deliver aspects of the new 
network (Lots). The exercise resulted in Motorola and EE, amongst others, 
winning contracts in connection with which, after consultation with the Home 
Office,299 they agreed to put ESN in place in 2017 in order to complete the 
transition of users to it from the Airwave Network by 2020 (or shortly thereafter).300 

4.80 In his 2017 report, Simon Ricketts, the technology adviser to the Home Office 
Permanent Under-Secretary, noted that at that time the chosen technology 
solution was ‘the first example, anywhere in the world, of delivering public safety 
communications services capability over a commercial network. It is also being 
done at a time when the standards that commoditise mission critical capability 
over 4 and 5G networks are quite recent, and only just working their way into 
finished hardware and software’. He emphasised the considerable risks 
associated with this: 

Ensuring success in such a programme requires very considerable 
expertise in the area of supplier and technology integration, not just 
between the core suppliers (Motorola and EE), but also across the 
providers of devices, control room interfaces, vehicle installers, air to 
ground solutions, the London Underground and more. In the smoothest of 
environments delivering the ESMCP, with the first implementations 
starting 21 months301 after effective contract dates would have been 

 
 
296 Home Office document. 
297 Report commissioned by the Home Office, April 2014.  
298 Services - 133654-2014 - TED Tenders Electronic Daily (europa.eu) 
299 Home Office internal document, October 2015  
Home Office internal document, 9 September 2015.  
The initial delivery timetable for putting ESN in place prior to the transition between networks was extended 
from 17 to 21 months in consultation between the Home Office, EE and Motorola. Internal Home Office 
document, 6 October 2015. 
During negotiations, the Home Office had offered to increase that timetable to 24 months, but both EE and 
Motorola stated that 21 months would be sufficient. Minutes of Motorola meeting, 7 December 2015. 
300 NAO (2016), Upgrading emergency service communications: the Emergency Services Network (HC 627). 
301 Extended from 17 months in consultation with EE and Motorola, EE and Motorola having stated that 21 
months would be sufficient. 

https://ted.europa.eu/udl?uri=TED:NOTICE:133654-2014:TEXT:EN:HTML
https://www.nao.org.uk/wp-content/uploads/2016/09/Upgrading-emergency-service-communications-the-Emergency-services-Network.pdf
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extraordinarily demanding, not least because of the innovative nature of 
the solution. It is not unreasonable to suggest that the programme would 
rightly be placed at the top of the upper quartile of difficulty. It should be 
noted that Motorola have no experience of delivering a PSCS solution 
over a commercial network, and EE have never integrated a dedicated 
software solution over their commercial network, or contracted in such a 
major way with the public sector.302 

4.81 The technology adviser added that the solution adopted by the government would 
become commonplace between 2020 – 2025 and that it was the urgency created 
by the commercial circumstances in the period described in the paragraphs above 
that had ‘necessitated an early start on this journey’, which he summarised as 
follows: 

In 2007 Airwave was acquired by the Australian Macquarie Funds Group, 
who leveraged the value of contracts and infrastructure to borrow heavily 
and load the Airwave company with debt. As a result, investment in the 
network stopped. In 2010, as part of the Governments cost reduction 
strategy, technology contracts were targeted for re-negotiation. The 
objective for Airwave contracts was to seek a reduction in cost (then £1m 
per day), in return for a mutually agreed extension period as contracts 
expired. Negotiations between the Government and Airwave Solutions Ltd 
broke down acrimoniously.  It was concluded that the poor commercial 
relationship, lack of investment, and the fact that the assets did not return 
to the Government at the end of Airwaves contractual life posed a genuine 
threat to national infrastructure.303 

Provisional assessment 

4.82 Our provisional assessment based on the foregoing is as follows. 

4.83 First, while its timing proved to be over-optimistic, the Home Office’s procurement 
of ESN was its intended solution to the pressures created by Macquarie’s / 
Airwave Solutions’ financial position in particular (but also, amongst other factors, 
to the fact that it did not and would not own the Airwave Network assets at the end 
of the fixed period of the PFI Agreement). 

4.84 Second, the procurement, in principle, offered an opportunity for the Home Office 
to replace the Airwave Network with a competitively priced new and enhanced 
network in a way that would have been consistent with how we might expect the 
well-functioning market to operate. That is, had it been delivered in a timely 

 
 
302 Emergency Services Mobile Communications Programme Independent Review by Simon Ricketts – 
Advisor to Permanent Under-Secretary, Home Office, October 2017.  
303 Emergency Services Mobile Communications Programme Independent Review by Simon Ricketts – 
Advisor to Permanent Under-Secretary, Home Office, October 2017.   
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fashion, as the providers agreed and as the Home Office originally anticipated, 
there would have been a new network with added functionality, for which the 
providers had competed in a procurement exercise, replacing the existing one at 
the end of the original period of the PFI Agreement. 

4.85 Third, however, as the market evolved further over the following years, the 
procurement also shaped, and ultimately served to limit, the Home Office’s options 
and contributed to a position in which Airwave Solutions / Motorola has market 
power. 

4.86 That is, at the time of the procurement and for a period thereafter, the Home Office 
(not least in light of the winning bidders’ agreements) anticipated the delivery of 
ESN in 2019/20 (or at least thereabouts) and relied on that expectation. That 
reliance, though, together with the fact that it was not (as described above) in a 
position to (re)tender the continued provision of the existing network, made the 
Home Office’s position dependent on such delivery occurring. If that delivery did 
not occur, the Home Office would be tied-in to the Airwave Network after the 
original period of the PFI Agreement. We go on to assess the implications of that 
dependence in the immediately following paragraphs and in the subsection on the 
implications of long lead time for the implementation of ESN below. 

Negotiation of the HoTs and DoR (2016) 

4.87 Following the procurement of ESN in 2014/15, Motorola sought to acquire Airwave 
Solutions. As we describe in paragraphs above, the acquisition required the Home 
Office’s consent and it and Motorola engaged in negotiations that led in February 
2016 to the agreement of the HoTs. These negotiations are therefore relevant in 
considering the development of the market because they resulted in an agreement 
that affected the terms on which any continued operation of the Airwave Network 
from 2020 onwards would occur. 

4.88 We have accordingly considered: (i) the context in which the 2016 negotiations 
took place; (ii) whether in those negotiations the Home Office had alternative 
options and buyer power; and (iii) the agreement that was reached and its 
implications for the market. 

4.89 The provisional view we reach is that a number of factors affected the Home 
Office’s ability to negotiate an agreement in 2016 that secured competitive 
outcomes. The position that emerged from the negotiations was that if the 
transition to ESN was completed on time in 2019/20, the Airwave Network could 
be replaced with a new network resulting from a bidding process. If not, in our 
provisional assessment, terms and prices for the continued operation of the 
Airwave Network would be subject to further negotiations depending on the 
strength of each party’s bargaining position. 
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4.90 In other words, the 2016 negotiations produced an outcome that maintained the 
possibility of a replacement of the Airwave Network as we might expect in a well-
functioning market. The outcome also, however, had the effect, in our provisional 
view, of limiting the Home Office’s options and adding to the potential development 
of features of the market distorting competition and giving Airwave Solutions / 
Motorola market power in the event that ESN was not ready to operate as the 
replacement network in 2020. In those circumstances, it would be necessary for 
the Airwave Network to continue to operate. The terms on which it did so would, in 
our provisional assessment, be subject to negotiation in circumstances where 
Airwave Solutions still owned the network and the Home Office was reliant on it 
and had no other options. 

Explanation 

4.91 The following paragraphs set out the analysis that leads to our provisional view. 

4.92 Motorola told us that the Home Office’s bargaining power was particularly strong in 
2016 because its consent was required to complete the purchase of Airwave 
Solutions.304 Motorola told us that the Home Office’s right of veto enabled it to 
secure the following significant concessions: 

(a) A perpetual obligation for Airwave Solutions to continue to deliver the 
Airwave Network service at its own risk until the final ESN Transition Group 
(whether delayed or on time) has transitioned to ESN and National Shutdown 
occurs; 

(b) a unilateral option to extend the Airwave Network services for any period 
beyond 2019 at agreed pricing and further flexibility (all aligned to possible 
ESN elongated Transition scenarios) to require delivery of the Airwave 
Network services only to such ESN Transition Groups that are delayed in 
transitioning to ESN and need the service for longer than those groups that 
have transitioned; 

(c) an essential and bespoke ‘interoperability’ (interworking) service under which 
the emergency services users would be able to communicate on an 
interoperable basis via the existing Airwave Tetra system and the new ESN 
PTT voice communication system during the transition phase from the 
Airwave Network to ESN; 

(d) settlement of ongoing litigation between the Home Office and Airwave 
relating to benchmarking and variation of price equating to payments to the 
Home Office of £[] million over three years; 

 
 
304 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraphs 22.  

https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
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(e) the DoR providing financial remedies protecting the government from a delay 
to ESN caused solely by Motorola’s ESN Lot 2 delivery and the 
consequential need to extend the provision of the Airwave Network services; 

(f) a common end date for all core contracts – police, fire and ambulance – 
removing the ‘ragged edge’ expiry dates, which would have been problematic 
for the Home Office’s aspiration to complete ESN transition across all the 
emergency services by December 2019; 

(g) access to [] of Airwave Solutions’ sites located in rural areas in order to 
enable the Home Office to give effect to its ESN extended area coverage 
requirements; 

(h) flexibility for police forces to extend their existing menu services provision at 
current pricing for a period of their choice through to national shutdown at the 
latest; and 

(i) withdrawal of Airwave Solutions’ procurement challenge that it had brought 
against the Home Office following its exclusion from the ESMCP (ESN) Lot 3 
competition (avoiding the prospect that the Home Office could be forced to 
re-procure that element of ESN, which likely would have caused significant 
delay to its proposed timetable). 

4.93 The Home Office, Motorola submitted, did not seek to secure any form of price 
reduction at the relevant point in 2016, having secured the overall deal it 
wanted.305 

4.94 Appendix D sets out the facts that we have been able to establish through our 
review of internal documents produced by Motorola and the Home Office in the 
context of the 2016 negotiations. Taking account of relevant submissions, we have 
focused on two key aspects of the negotiations: 

(a) The economic realities of the parties’ bargaining positions and in particular 
the alternative options open to them; and 

(b) the outcome of the negotiation process, to the extent that it is an indicator of 
the exercise of market power by Motorola or buyer power by the Home 
Office. 

4.95 Based on our review of the documents, it appears to us that the Home Office: (i) 
had no viable options in the 2016 negotiations other than to consent to Motorola’s 
acquisition of Airwave Solutions; and (ii) had limited bargaining power. There are 
five key reasons why we are not minded to regard the outcome as one in which 

 
 
305 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraphs 23. Motorola’s 
response to the CMA’s Issues Statement. 

https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
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the Home Office was able to use its position to secure concessions from Airwave 
Solutions / Motorola: 

(a) First, the Home Office was not able in 2016 to walk away from Airwave 
Solutions. There was a need for the critical services provided by the Airwave 
Network to continue until ESN was (is) ready. 

(b) Second, the Home Office therefore had only two alternatives: consenting to 
Motorola’s acquisition of Airwave Solutions or accepting the consequences of 
continued ownership by Macquarie (there being no alternative buyer at the 
relevant time). The evidence we have assessed shows that the latter was 
seen by the Home Office as very risky, both operationally and financially.306 
The Home Office’s interest, because of the critical nature of the network, was 
in securing its provision until the end of the PFI Agreement period and 
aligning the various Airwave contracts to ensure the orderly closure of the 
Airwave Network and its replacement by ESN by the end of that period in 
2020. The Home Office considered that the acquisition of Airwave Solutions 
by Motorola would remove a significant number of the operational and 
financial risks it was concerned about.307 

(c) Third, the risks to Motorola appear to have been more limited. It would have 
been liable to Macquarie for a £[] million [] if it failed to conclude the 
acquisition of Airwave Solutions by [] (which in our provisional view is a 
relatively small amount in the context of an acquisition cost of £[] million 
and for a company of Motorola’s size). We have not seen any evidence 
suggesting that Motorola doubted the willingness of the Home Office to 
consent to that acquisition. Rather, the Home Office conveyed to Motorola a 
positive response to the transaction and Motorola understood the Home 
Office to be ‘very keen’ from the outset of the negotiations.308 

(d) Fourth, at the time of these negotiations, the Home Office still anticipated that 
ESN would replace the Airwave Network in 2020. It had tendered, consulted 
and agreed with suppliers on that basis (and, at the time of the 2016 
negotiations, Motorola was writing to the Home Office referring to, ‘… when 
ESN is ready for service in September 2017’309). The Home Office was not 
then concerned generally to extend the original term of the PFI Agreement 
for a substantial period and did not consider that it could (at that time and in 
those circumstances) lawfully do so (see section 3 and Appendix D). Its 

 
 
306 For reasons including the debt level of the holding company Macquarie had set up, concerns about the 
Service Transfer Plan it had provided and its failure to provide an interworking solution to support the 
transition to ESN, as well as the deterioration in their working relationship. 
307 Although Motorola’s dual role in ESN and the Airwave Network was also identified as a potential conflict of 
interest that needed to be mitigated. 
308 Motorola internal email, 16 November 2015. Motorola internal email, 13 November 2015.  
309 Email from Motorola to the Home Office, 27 January 2016.  
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interest was to align the end dates of the various Airwave contracts to ensure 
the orderly closure and replacement of the Airwave Network, and to obtain 
the right to short extensions to cover possible delays in network transition in 
particular regions. 

(e) Fifth, the evidence we have assessed indicates that both the Home Office’s 
and Airwave Solutions’ / Motorola’s position was that, if it became necessary 
generally to extend the operation of the (whole) Airwave Network for a 
significant period, that (and the price) would be subject to further 
negotiation.310 The right that Airwave Solutions and the Home Office agreed 
in the HoTs for the latter to be able to extend the operation of the network at 
the current price was, in effect, an option (or backstop price) it would have in 
any future negotiations (which would depend on the parties’ outside options 
and bargaining power at the time). This price was set at a level that reflected 
the cost of setting up a new network. 

4.96 We also observe that Motorola’s internal assessment of the outcome of these 
negotiations (as reflected in its February 2016 board paper) was highly positive. It 
showed that Motorola had improved its Airwave acquisition business case by an 
overall US$[] million increase in revenue compared to the position put to the 
board when recommending the acquisition in November 2015.311 It also described 
the outcome of the negotiations as ‘de-risking’ its business plan. 

Provisional assessment 

4.97 Accordingly there were, in our provisional view, several factors which affected the 
Home Office’s ability to negotiate an agreement in 2016 that secured competitive 
outcomes. The outcome that did emerge from the 2016 negotiations was that if 
ESN was ready in 2020, there could be an orderly closure of the Airwave Network 
and its replacement with a new and enhanced network awarded as a result of a 
bidding process. If not, however, terms and prices for the continued operation of 
the Airwave Network would be subject to further negotiations where the outcome 
would depend on the strength of each party’s bargaining positions. We consider 
the implications of that outcome in Main Subsections 2 and 3 below. 

Implications of long lead time for the implementation of ESN 

4.98 An important factor, in our provisional view, in the current market situation is the 
lead time for the delivery of ESN and its replacement of the Airwave Network. 
Specifically, the lead time is now much longer than the Home Office anticipated 

 
 
310 See paragraphs section 3 and Appendix D. 
311 With, as we note above, the potential extension of the Airwave Network 18 months beyond the then 
national shutdown target date at current prices adding US$[] million. Airwave Transaction, Board of 
Directors, February 2016.  
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(and Motorola and EE agreed) when it was procured in 2015 and when the HoTs 
were agreed in 2016.312 

4.99 This factor is important because it affects whether the Airwave Network: 

(a) Is replaced by a competitively procured and priced new and better network, 
as might be expected in a well-functioning market; or 

(b) continues to be provided by Airwave Solutions / Motorola after the original 
fixed period of the PFI Agreement in circumstances where features of the 
market distort competition and Airwave Solutions / Motorola has market 
power. 

4.100 We assess those matters in this section. Our provisional view is that the long lead 
time has meant that for a substantial period (but of uncertain duration) the terms 
and price for the continued provision of the Airwave Network until ESN is ready to 
replace it were (and are) subject to bilateral negotiation between the Home Office 
and Airwave Solutions / Motorola. Since the outcome of those negotiations 
depended (and depends) on the parties’ alternative options and bargaining 
positions, there was (and is) the potential for competition to be distorted. We go 
on, in the subsection below on bilateral negotiations, to explain our further 
provisional assessment that, in those negotiations, the Home Office had (and has) 
no option other than to pay the default price agreed in 2016, and Airwave 
Solutions / Motorola had, and has, unilateral market power. 

Explanation 

4.101 From the point at which the Home Office started to evaluate options for the 
replacement of the Airwave Network, in 2011, to the current National Shutdown 
date of 31 December 2026 (the earliest point at which the Airwave Network is 
expected to be switched off), around 15 years will have passed. This is much 
longer than the commitments the Home Office and its chosen providers agreed for 
the delivery of ESN (and the transition between networks by 2020). 

4.102 Had the Home Office’s plans come to fruition, the total period from conception to 
adoption of the replacement of the Airwave Network would have been 9-10 years, 
including: 

(a) Around five years for the evaluation of options and procurement (from 2011 
to December 2015); 

 
 
312 Home Office meeting minutes Motorola presentation, 7 October 2015; Home Office note, 6 July 2018; and 
Home Office document “ESMCP Transition Plan History”, 9 September 2015.  
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(b) 21 months for the delivery of the ESN network (as agreed with EE and 
Motorola following consultation); and 

(c) 27 months for the transition between the networks (although this was a 
condensed timetable from the initial four years that was originally envisaged 
by the Home Office for the transition).313 

4.103 Meeting this delivery timetable would have meant that a replacement network 
(ESN) that had been the subject of a tendering process would have replaced the 
Airwave Network at or around the time of the expiry of the original fixed period of 
the PFI Agreement (and in which period the price of supply had been constrained 
by the terms of the PFI Agreement and the circumstances in which they were 
agreed). 

4.104 Not meeting that timetable, however, means there is a period (of uncertain but 
substantial duration) from 2020 until ESN is ready and transition has occurred, 
during which period the Home Office requires the continued provision of the 
Airwave Network. During this substantial period, prices are set through bilateral 
negotiation (subject to the backstop position agreed in the HoTs – also following 
bilateral negotiation – in 2016), rather than as an outcome of a bidding process for 
a fixed-term contract (as had been the case in the period from 2000 to 2019). The 
outcome of these negotiations depends on the parties’ bargaining power, which is 
ultimately determined by the alternative options each of them has. 

4.105 Under normal circumstances, and as illustrated by public procurement rules, 
prices for very substantial government contracts would not generally be expected 
to be set by such bilateral negotiation between existing contractual parties. 

4.106 We therefore provisionally consider that the very long lead time for the 
implementation of ESN (regardless of its causes) has the potential to distort, or 
contribute to the distortion, of the competitive process. In the subsection below on 
bilateral negotiations, we examine the competitive dynamics that can be observed 
in these circumstances, starting with the price negotiations that took place in 2018 
and 2021 (as well as considering the []). 

Bilateral negotiations (2018 and 2021) and recent discussions  

4.107 In 2018 and 2021, bilateral negotiations about the extension of the provision of the 
Airwave Network took place between the Home Office and Airwave Solutions / 
Motorola. Those negotiations occurred in circumstances where ESN was not 
ready to replace the Airwave Network in 2020 and related to the continued 

 
 
313 Home Office presentation, 7 October 2015; Home Office note, 6 July 2018; internal Home Office 
document, 6 October 2015; and Home Office project plan, 24 April 2015. 
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provision of the Airwave Network by Airwave Solutions after the original period 
fixed by the PFI Agreement. In this subsection we consider those negotiations. We 
assess what they can tell us about the extent to which Airwave Solutions / 
Motorola has market power, as well as the extent to which any such market power 
is constrained by countervailing buyer power on the part of the Home Office. 

4.108 The provisional conclusion we draw from our analysis is that in the 2018 and 2021 
negotiations the Home Office lacked the options we might expect it to have in a 
well-functioning market and did not have countervailing buyer power. Airwave 
Solutions / Motorola had market power that enabled the setting of a price that 
generates profits at a supernormal level. This is because the Home Office requires 
the provision of the Airwave Network for critical emergency services 
communications until ESN is ready to replace it. Airwave Solutions / Motorola 
continues to own that network and there is no alternative available to the Home 
Office. The price that applied in the original period of the PFI Agreement between 
2000 and 2019 might have been constrained by competition (at least in principle), 
but that is not the case after that period. 

4.109 We also make the provisional assessment that the [], is recent evidence that it 
and Airwave Solutions continue to have market power. 

Explanation 

4.110 We begin by making observations about two key outcomes from the negotiations 
in 2018 and 2021. Namely that: 

(a) Whilst there were some modifications, the resulting terms (or those that apply 
in default of agreement) are substantially based on the existing terms of the 
PFI Agreement that were set to cover the fixed period between 2000 and 
2019, with the price in particular based on the price for that period (with 
relatively small discounts)314 – ie a price that reflected the cost of setting up 
an entirely new network; and 

(b) our analysis of the profitability of the price agreed indicates that Airwave 
Solutions (and Motorola) are generating supernormal profits in the period 
after 2019 (after the end of the original period of the PFI Agreement). 

4.111 Those observations, in our provisional view, provide a basis to suspect (or an 
indicator) that in the negotiations the Home Office lacks options and countervailing 
buyer power, and that Airwave Solutions / Motorola has substantial market power. 
They would provide strong corroboration where the evidence relating to the 
negotiations points in the same direction. 

 
 
314 A []% discount was agreed in 2018, for example – see paragraphs 198 to 200 in Appendix C. 
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4.112 We then go on to consider the documentary evidence in order to assess the 
parties’ positions in the negotiations. In making our assessment, we take account 
of submissions the parties have made. 

Outcomes and manifestations of bargaining positions 

4.113 We begin, as we indicate above, with the following two (linked) observations on 
the outcomes of the 2018 and 2021 negotiations and what they may tell us about 
the parties’ bargaining positions. In our provisional view, the ‘deal’ the parties 
struck can be probative of the level of competitiveness of those negotiations, in 
particular where it is consistent with other evidence. 

4.114 The first of the observations relates to the price that the parties agreed or which 
resulted from the negotiations. The second relates to the profitability of that price. 

4.115 As to the first point, we observe that, while they were amended to some extent, the 
terms agreed in the 2018 negotiations were, essentially, a continuation of the 
provision of the Airwave Network after 2019 at the same service charge (price) as 
in the period before that date (ie in the original period of the PFI Agreement), less 
a []% discount. 315 In the 2021 negotiations, the parties were unable to reach 
agreement and in [], the effect of which was to extend the provision of the 
network at essentially the same price (which was the default price under the 
HoTs). 

4.116 The Home Office agreed to pay these charges notwithstanding that, as we note 
elsewhere in this provisional decision report, the price for the original fixed period 
of the PFI Agreement was set after a bidding process where, if it was competitive, 
the winning bidder could reasonably have been expected to seek a price that 
recovered its investment and earned a reasonable rate of return for that period. In 
a competitive market, it would be expected that, after that fixed period, the price 
would be modified to reflect that investment costs should have been recovered. 
That this did not happen is, in our provisional view, consistent with the Home 
Office lacking alternative options and buyer power in the negotiations and with 
Airwave Solutions / Motorola having market power. 

4.117 On the second point, our analysis of Airwave Solutions’ profitability in the period 
from 2020 to 2026 shows that it can expect to generate total excess profits over 
that period of around £1.1 billion section 6. We observe that with Airwave 
Solutions continuing to charge substantially the same price (service charge) as in 
the original fixed period of the PFI Agreement, the Home Office is essentially 
paying twice for the network assets. The resulting supernormal profits are in our 
provisional assessment consistent with Airwave Solutions / Motorola now having 

 
 
315[]. 
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unilateral market power in relation to the supply of the Airwave Network and with 
the Home Office having neither alternative options nor countervailing buyer power. 

Evidence from negotiations 

4.118 We have assessed the contemporaneous and related evidence about the 
negotiations in 2018 and 2021. Our provisional assessment is that it shows that 
the Home Office lacked outside options and buyer power and that market power 
lay with Airwave Solutions / Motorola. We note that, as we describe below, this is a 
position Motorola itself recognised in its internal business documents, commenting 
in particular that: 

... There is no alternative technology currently available to Airwave’s UK 
customers and Airwave has no direct competitors ... 

[and] 

Pricing [….] will be subject to further negotiation. However, this is not 
expected to materially affect the profitability of the Airwave contract 
beyond 2022. Airwave customers do not currently have an alternative 
option. 

4.119 In making our assessment, we have considered the evidence that relates to each 
of: 

(a) The chronology and conduct of the negotiations; 

(b) factors affecting the parties’ options and their bargaining positions; and 

(c) the parties’ perceptions of their bargaining positions. 

4.120 We have also carefully considered the parties’ submissions. Motorola has 
submitted that: 

(a) The Home Office has significant bargaining power as it is a monopsonist in 
respect of both ESN and the Airwave Network and has used its monopsony 
power in a number of ways over time,316 317 including for example, to: 

(i) Successfully lower prices outside of contractually agreed terms and 
defer significant payments; 

(ii) refuse to make certain significant payments due under its contracts with 
Airwave Solutions, such as refusing to pay approximately £[] million 

 
 
316 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 44. 
317 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraphs 51-54. 

https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
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in aged debt in 2014, which was addressed through mediation, and in 
relation to work carried out by Motorola on ESN; 

(iii) require work to be done without committing to payment terms;318 

(iv) engage in a pattern of obstructive behaviour towards Motorola’s ESN 
delivery efforts in the period after October 2020, and in particular the 
obstruction of the implementation of a [] plan; and 

(v) act independently of budget constraints and set targets that are roundly 
rejected by industry, by setting an unrealistic timetable for ESN; and 

(b) ‘the only ‘negotiations’ that have been taking place since 2016 are unilateral 
demands by the Home Office for ex gratia discounts’.319 

4.121 Motorola also told us:320 

(a) Airwave Solutions / Motorola cannot have market power in respect of the 
Airwave Network because: 

(i) They cannot compete for their customers, who are being removed by 
the Home Office’s procurement of ESN (and the contract under which 
the Airwave Network is provided is just a contract in ‘run-off’ and ‘the 
Airwave service is simply the execution of a contract on agreed terms’); 
and 

(ii) they are not, and have never been, in a position to raise prices; 

(b) any market power they do have is transitory and outside their control; and 

(c) they [], indicating that they do not enjoy market power or a privileged 
bargaining position. 

4.122 The Home Office has submitted that Airwave Solutions / Motorola has market 
power in relation to the negotiations because:321 

(a) The Home Office has []; 

(b) Airwave Solutions / Motorola has an attractive ‘inside’ option as, absent any 
agreement over new terms, the Home Office is obliged to continue to support 

 
 
318 Including that in 2020 and 2021, Airwave Solutions / Motorola was working on over £[] million of Home 
Office change requests while prolonged negotiations on pricing for such requests took place. 
319 Motorola’s response to the CMA’s market investigation reference, 15 November 2021, paragraph 4 and 
Motorola’s response to the CMA’s Issues Statement, section 3.2. 
320 Update Note sent by Motorola to the CMA on 7 September 2022.  
321 Home Office's response to the CMA’s Issues Statement, 10 January 2022, paragraph 24, section 3.2. 

https://assets.publishing.service.gov.uk/media/6239d7588fa8f540f089543e/Motorola_response_to_MIR.pdf
https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://competitionandmarkets.sharepoint.com/sites/MRG2-51060/Shared%20Documents/Third%20Parties/Home%20Office/Response%20to%20IS/220110%20HO%20response%20to%20IS%20-confi.pdf?CT=1659364418179&OR=ItemsView
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the Airwave Network on the prevailing terms (those agreed in the HoTs in 
2016) which it does not consider were competitive; and 

(c) it considers that there is asymmetry and a lack of information provided to the 
Home Office. 

Evidence relating to the chronology and conduct of the negotiations 

4.123 Motorola’s submissions include that the negotiations since 2016 are unilateral 
demands by the Home Office for ex gratia discounts on the price of the continued 
operation of the Airwave Network agreed in the HoTs in 2016. In other words, the 
Home Office was seeking to exercise buyer power. 

4.124 Motorola supported these submissions by saying that: 

(a) The 2018 negotiations started with the Home Office approaching Motorola in 
April 2018 seeking a ten-year continuation of the Airwave Network contract 
and that Motorola, despite the parties having agreed the pricing that would 
apply for as long as the Airwave Network continued to operate, proposed an 
‘innovative’ discount structure of []%/[]%/[]% over time, with discounts 
staggered in line with network investments that would be required.322 

(b) The Home Office subsequently requested a proposal for an extension of the 
network based on a rolling 18-month contract structure but, ‘As Airwave 
Solutions was unable to accommodate such an arrangement without 
significant increases in the price of the Airwave service, it offered the option 
of contract breaks at predefined points.’323 

(c) Motorola went on to submit a proposal to the Home Office in June 2018324 
and three months later the Home Office sought and obtained an extension of 
the operation of the Airwave service for a further three years beyond 2019 at 
a []% discount to the existing service charge.325 

4.125 In Motorola’s view, this negotiation process, where the Home Office asked 
Airwave Solutions for quotes for different scenarios which Airwave Solutions went 
on to provide, demonstrated that Airwave Solutions was engaging with the Home 
Office constructively. Motorola noted that in doing so, Airwave Solutions was 
exploring ways of providing the Home Office with the flexibility of service provision 
it required.326 

 
 
322 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 29. 
323 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 30. 
324 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 31. 
325 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 32. 
326 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 34. Motorola’s 
response to the CMA’s Issues Statement 

https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
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4.126 Motorola also stated that the Home Office was in the driving seat throughout these 
negotiations, setting its requirements and deciding which of the options offered by 
Airwave Solutions it would eventually pursue. Airwave Solutions provided a range 
of options rather than simply pointing to the existing terms and (for example) 
threatening to stop providing the service altogether if the Home Office did not 
accept those terms.327 

4.127 We have considered these submissions but, provisionally, do not make the same 
assessment. Rather, in our provisional view, the evidence suggests a different 
chronology and that both parties expected any significant extensions of the period 
of operation of the whole Airwave Network after 2019 to be the subject of 
negotiation, as we describe below (and we assess the parties’ outside options and 
bargaining power in those negotiations below). 

The 2018 negotiations 

4.128 Our assessment of the evidence328 is that a process of discussion which led to the 
2018 negotiations was instigated by Motorola in 2017 and that the negotiations in 
2018 were not just a process in which Airwave Solutions and Motorola were 
seeking to respond to the Home Office’s unilateral demands by offering it a range 
of options. On that basis, the evidence is not supportive of the Home Office 
exercising countervailing buyer power. 

4.129 We start by echoing the general observation we made above. That is, negotiations 
will generally be conducted in response to an approach by one party to another. 
The responding party may put forward a range of options in its response. Those 
options may, however, reflect its market power. In principle, therefore, the 
instigation of negotiations by a party in the position of a customer does not 
necessarily indicate buyer power. 

4.130 We also observe that in fact the discussions that culminated in the 2018 
negotiations were begun by Motorola. Motorola informed the Home Office in 
January 2017 that Vodafone was withdrawing its Time Division Multiplex (TDM) 
service – an important component of the Airwave Network – in March 2019 
because it was becoming obsolete.329 The following month, the Public Accounts 
Committee (PAC), having been informed of this development and its 
consequences, namely that without TDM, or a service that would replicate its 
functions, the existing Airwave Network could not operate, communicated its 

 
 
327 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 35. Motorola’s 
response to the CMA’s Issues Statement 
328 That referred to below and in other contemporaneous documents such as: Letter from Motorola to Home 
Office, November 2017. Internal Home Office presentation, November 2017. Emails from Motorola to the 
Home Office and internal Home Office emails, November 2017. 
329 In an email, Motorola set out three options, stating that if notice of an extension to 31 December 2020 
was given by 31 December 2017, Motorola would be prepared to make the necessary investment to address 
the issue (Email from Motorola to the Home Office, 16 January 2017). 

https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://competitionandmarkets.sharepoint.com/sites/MRG2-51060/Shared%20Documents/Forms/Documents.aspx?id=%2Fsites%2FMRG2%2D51060%2FShared%20Documents%2FThird%20Parties%2FHome%20Office%2FRFIs%2FRFI%202%202022%2002%2011%2FVOL003%20%2D%20Disclosure%20Production%2FNATIVES%2F0014%2FTL00026180%2Epdf&parent=%2Fsites%2FMRG2%2D51060%2FShared%20Documents%2FThird%20Parties%2FHome%20Office%2FRFIs%2FRFI%202%202022%2002%2011%2FVOL003%20%2D%20Disclosure%20Production%2FNATIVES%2F0014
https://competitionandmarkets.sharepoint.com/sites/MRG2-51060/Shared%20Documents/Forms/Documents.aspx?id=%2Fsites%2FMRG2%2D51060%2FShared%20Documents%2FThird%20Parties%2FHome%20Office%2FRFIs%2FRFI%202%202022%2002%2011%2FVOL003%20%2D%20Disclosure%20Production%2FNATIVES%2F0014%2FTL00026180%2Epdf&parent=%2Fsites%2FMRG2%2D51060%2FShared%20Documents%2FThird%20Parties%2FHome%20Office%2FRFIs%2FRFI%202%202022%2002%2011%2FVOL003%20%2D%20Disclosure%20Production%2FNATIVES%2F0014
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concerns to the Home Office. The PAC was concerned that, given the delays in 
the delivery of ESN, this could lead to a gap of several months during which the 
emergency services would have no critical communications network at all. It 
pressed the Home Office to come back later in the year to update it on progress to 
implement a solution.330 

4.131 In early July 2017, Motorola informed the Home Office that to avoid a gap in 
service associated with the discontinuation of Vodafone’s TDM product, it needed 
to start the renovation of the underlying TDM network. It therefore required the 
Home Office to bring forward the decision to extend the operation of the Airwave 
Network, and for what period, to no later than 30 October 2017 (from 31 
December 2018).331 

4.132 In September 2017, ESN having continued to suffer delays despite a re-planning 
exercise involving Motorola and EE,332 Motorola expressed to the Home Office, in 
the latter’s words, a need for [].333 

4.133 In that context,334 [] Motorola UK [] commented on his ability to strike a deal 
with the Home Office on ESN because of the leverage ownership of Airwave 
Solutions gave Motorola. He did so in the following terms, linking Motorola’s roles 
in relation to both networks: []. Thereafter, negotiations were initiated by 
Motorola, focused on addressing its financial position in relation to ESN and 
obtaining an extension to the operation of the Airwave Network.335 Following a first 
meeting, the [], Motorola UK set out the tactics to be adopted by Motorola in 
these negotiations.336 

4.134 On 6 November 2017, in the context of further enquiries being made by the PAC, 
Motorola sought a commitment from the Home Office to conclude the negotiations 
(including extending the operation of the Airwave Network) by December 2017, 
subject to which Motorola would instruct Vodafone to proceed with the necessary 
investment in the relevant elements of the network. Motorola’s position was 
perceived by the Home Office as an ultimatum and appears to have been effective 

 
 
330 Internal Home Office briefing, 13 November 2017.  
331 The date by which, according to the HoTs, any notice of extensions would need to be served (Letter from 
Motorola to the Home Office, 6 July 2017).  
332 Internal Home Office presentation, 8 August 2017. Internal Motorola emails, 1 September 2017.  
333 Internal Home Office presentation, 28 September 2017.  
334 In an internal email relating to measures to be taken to improve margins by obtaining milestone upfront 
payments for Lot 2 (Internal Motorola emails, 1 September 2017).  
335 Email from Motorola to the Home Office and Motorola internal email, 17 October 2017; internal Motorola 
presentation, 17 October 2017; and email from Motorola to the Home Office and Motorola internal emails, 
October 2017. 
336 Internal Motorola emails, 1 September 2017; Additional relevant Motorola evidence: email from Motorola 
to the Home Office and Motorola internal emails, October 2017 and internal Motorola email, 19 October 
2017. 
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in putting pressure on it.337 A briefing prepared for the Permanent Secretary prior 
to meeting Motorola’s Chief Executive made this assessment: 

[].338 339 

4.135 We also observe that the outcome of these interactions between the parties was 
that, by the end of December 2017, Motorola had secured a payment of £[] 
million relating to ESN, in return for, among other things, entering into a contract 
with [].340 

4.136 These events provide important context for the further negotiations that followed in 
2018. We are minded to regard them as relevant in two ways: 

(a) First, they show that discussion of the extension of the operation of the 
Airwave Network had already begun beforehand, the matter having been 
raised by Motorola, rather than occurring at the Home Office’s unilateral 
demand in 2018; and 

(b) second, the outcome of these events was that Motorola received a 
substantial payment under the ESN Lot 2 contract, that the Home Office had 
no obligation to make, by using its control of the Airwave Network as a 
bargaining chip. 

4.137 The events are not, in our provisional assessment, indicative of the Home Office 
exercising countervailing buyer power. 

4.138 Moreover, our provisional assessment of the evidence relating to the negotiations 
that followed in 2018 is this: both parties engaged in the kind of discussions they 
expected were necessary once it became clear that a significant extension of the 
operation of the whole of the Airwave Network was required (because ESN was 
delayed). In those negotiations, rather than simply responding to the Home 
Office’s initiative in driving matters, Motorola pursued its own objective of securing 
a long extension of the operation of the network and the offers it made to the 
Home Office were not compatible with the prompt delivery of ESN as the Home 
Office sought. The Home Office’s position was that it would not entertain long 
extensions of the Airwave Network. 

4.139 We observe the following: 

 
 
337 Internal Home Office emails, 7 November 2017; Internal Home Office emails, 8 November 2017; email 
correspondence between the Home Office and external consultants, 7 November 2017; and email from the 
Cabinet Office to the Home Office and internal Home Office emails, 8 November 2017. 
338 Home Office briefing paper, 23 November 2017 and Home Office briefing paper, 23 November 2017. 
339 Email correspondence between Motorola and the Home Office, 15 December 2017 and Motorola internal 
email, 21 December 2017. 
340 Email from Motorola to the Home Office and the Cabinet Office, 15 December 2017.  
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(a) The evidence we have assessed in section 3 and Appendix D is consistent 
with both parties’ positions being that, were it necessary after 2016 to 
significantly extend the operation of the Airwave Network, that would be the 
subject of negotiation between them. 

(b) Although the evidence shows that in early April 2018 the Home Office 
formally asked Motorola for a quote for a ten-year extension of the operation 
of the Airwave Network,341 it was Motorola that had advocated an extension 
of this length in a previous meeting, while the Home Office had expressed 
doubt that this would be acceptable to the government.342 

(c) The discounts offered by Motorola in its ten-year fixed extension model were 
considered by the Home Office as too low and not compatible with 
incentivising Motorola to speed up the transition to ESN. They prompted its 
Senior Responsible Officer for the project to state that if the transition to ESN 
could not be completed within five years, ‘[].343 

(d) A second model for the seven-year extension of the operation of the Airwave 
Network, with break clauses, does not appear to have been prepared at the 
Home Office’s instigation, but rather at Motorola’s.344 

(e) Contemporaneous documents show that Motorola resisted the Home Office’s 
requests for an 18-month rolling contract for the ongoing operation of the 
network, stating it would be ‘impossible to deal with financially’345 and 
apparently having told the Home Office it could ‘only do long term’ 
extensions.346 

4.140 Internal Home Office documents show that it did not see []. By early July, 
Motorola was seeking to secure the Home Office’s agreement to a 6-year 
extension, while the Home Office wanted to negotiate a 2.5- to 3.5-year 
extension.347 

4.141 The evidence also shows that the Home Office’s priority was resolving its 
concerns with the provision and timetable for delivery of ESN, rather than simply 

 
 
341 Email from the Home Office to Motorola, 5 April 2018.  
342 Based on 8 March email from [] to [] commenting on a commercial discussion held with the Home 
Office, in which he reports []. (Internal Motorola email 8 March 2017). Also based on evidence that 
Motorola had started to model a 10-year extension before the request from the Home Office was made. 
(Internal Motorola email, 6 March 2018 and internal Motorola analysis, 13 December 2017. 
343 Internal Home Office email, 17 April 2018.  
344 Internal Motorola presentation, 15 May 2018 and Motorola internal email, 15 May 2018. 
345 Motorola presentation, 6 June 2018.  
346 Home Office email to Deloitte, 16 July 2018.  
347 Home Office internal emails 17 and 18 April 2018; Home Office internal emails 13 July, Home Office 
correspondence with Motorola and Home Office internal emails 4 and 5 July 2018; Home Office 
correspondence with Motorola and Home Office internal emails 4; and Home Office internal briefing note, 17 
July 2018. 
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securing extensions of the operation of the Airwave Network.348 In May 2018 [], 
and a new procurement exercise conducted at a later date, or to relaunch the 
programme with an incremental delivery plan.349 Resolving concerns with the ESN 
programme consumed a significant part of the negotiations in this period.350 

4.142 Accordingly, our provisional view is that the evidence does not show that the 2018 
negotiations were conducted in response to the Home Office exercising buyer 
power and making unilateral demands of Airwave Solutions / Motorola for ex gratia 
discounts on the price agreed in the HoTs in 2016. They were negotiations that 
both parties anticipated for the wholesale extension of the operation of the Airwave 
Network and the replanning of the delivery of ESN once it was clear that that latter 
was significantly delayed. 

The 2021 negotiations 

4.143 We make a similar assessment of the 2021 negotiations (which ultimately did not 
result in an agreement). 

4.144 The evidence again shows that both parties anticipated, when it became clear that 
the period of operation of the Airwave Network would need further extension (due 
to ESN being further delayed), that negotiation would be required. We observe, for 
example, that: 

(a) In a review it undertook on 31 December 2019 (its impairment review), 
Motorola noted that it is [] and that []. It also stated that [].351 

(b)  In August 2020, Motorola was preparing for discussions around two possible 
extension durations: a one to three year extension, with no discount, or a four 
to six year extension that would ‘allow multiple year overlap with ESN’ and 
would be likely to require Motorola to give a discount in order to secure.352 

(c) In a presentation [], prepared in anticipation of the 2021 negotiations, 
Motorola noted that, [].353 The presentation set out Motorola’s key 
objectives for the negotiations, which included its desires to avoid [], to 
protect itself against [] and to maximise []. 

(d) The Home Office’s starting point in seeking to negotiate in 2021 was not the 
then current price. Instead, it sought to move to a pricing model that would be 
based on a cost + margin with an element of incentivisation linked to the 

 
 
348 Email correspondence between Motorola and the Home Office, 2-5 July 2018.  
349 Internal Home Office briefing, 6 June 2018.  
350 Home Office Permanent Secretary – Briefing Note: Emergency Services Commercial Update.  
351 Airwave Review, 31 December 2019.  
352 Internal Motorola presentation, 25 August 2020. 
353 Internal Motorola presentation, [].  
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delivery of ESN.354 In its June 2021 negotiation playbook, the Home Office 
weighed up its various options to move forward with Motorola and its Lot 2 
delivery and highlighted its recommendation to move to a fixed combined 
revenue profile.355 

(e) On 25 June 2021, Motorola made the case to the Home Office that the 
Airwave core charge should increase by £[] million to fund its proposed 
capex investment (including ‘a [] on costs).356 

(f) On 2 August 2021, Motorola and the Home Office met to further their 
negotiations. A key focus of this meeting was the cost of future extensions of 
the Airwave Network’s operation (as well as the Home Office’s request for 
greater transparency, including the repeated request for open book 
accounting).357 The follow-up email sent by the Home Office demonstrates 
that little progress appears to have been made regarding the Home Office's 
concerns around the pricing of the Airwave Network extensions (or 
transparency).358 

(g) Following a request on 30 September 2021, Motorola provided the Home 
Office with its 2021 financial documents and projected profitability for the 
years 2023 to 2026.359 

4.145 Each of the interactions described above are, in our provisional view, consistent 
with both the Home Office and Airwave Solutions / Motorola expecting that the 
further extension of the period of operation of the Airwave Network after 2019 
would be subject to negotiation. 

Factors affecting the bargaining positions of Motorola and the Home Office 

4.146 In the 2018 and 2021 negotiations, the Home Office, in our provisional 
assessment, lacked alternative options and did not have countervailing buyer 
power, notwithstanding Motorola’s submissions to that effect. Rather, Airwave 
Solutions / Motorola had market power. There are four relevant factors. 

4.147 First, the parties were negotiating the continued operation of the Airwave Network 
and the price after the end of the original fixed period of the PFI Agreement 
because ESN was (and is) not ready to replace the network. When ESN was 
procured in 2014/15 and when the parties entered into the HoTs in 2016, the 

 
 
354 Internal Motorola messages, 14 June 2021 and letter from Home Office to Motorola, 5 August 2021. 
355 Internal Home Office presentation, June 2021.  
356 Motorola presentation, 25 June 2021. We note that this []% margin was applied on top of intercompany 
margins. 
357 Email from Home Office to Motorola, 4 August 2021.  
358 Email from Home Office to Motorola, 4 August 2021.  
359 Email from Motorola to the Home Office, 1 October 2021 and note of meeting between Home Office and 
Motorola, 2 August 2021. 
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expectation was that ESN would be ready by the end of the original fixed period of 
the PFI Agreement. This was reflected in the timetable agreed for its delivery.360 
This expectation had not (and has not) been met. 

4.148 Second, the Home Office and emergency services’ users were (and still are) 
dependent on the provision of the Airwave Network by Airwave Solutions until 
ESN was (and is) ready as a replacement. The network has been described by 
both Motorola and the Home Office as ‘National Critical Infrastructure.’ It provides 
essential services in critical situations.361 The Home Office and the users must 
have access to an integrated communications network meeting their operational 
requirements and the Airwave Network was (and still is) the only one available. No 
alternative network existed (nor exists) and no other provider was (nor is) likely to 
build and supply one in the uncertain period until the transition to ESN. The Home 
Office did not own and could not acquire the network and so could not retender the 
service (and that remains the case). 

4.149 This point, in our provisional assessment, put (and continues to put) the Home 
Office – as the purchaser of services – in an intrinsically weaker position in any 
negotiation. Both parties to the negotiation know that the Airwave Network is 
critical. We observe in that context that, as we describe above, in late 2017, 
Airwave Solutions / Motorola indicated that it would not make the necessary 
investment to ensure continuity of service unless the Home Office agreed to its 
requests in relation to ESN.362 We note above that the Home Office understood 
that indication as a means of seeking a higher price for any extended future 
provision of the Airwave Network. 

4.150 It may not even be necessary in negotiations for Airwave Solutions / Motorola to 
threaten to discontinue provision of a critical service on which it knows the Home 
Office is dependent in order to affect those negotiations. The knowledge shared by 
both parties is likely to influence their abilities to demand or resist terms without 
the need for express threats. 

4.151 The Home Office’s bargaining position would also seem to be further weakened by 
the Airwave Network’s dependency on Motorola for any equipment and upgrades 
that may be needed for any extension in the period of its operation beyond 2019 / 
2020. This is illustrated by the following comment made in internal Home Office 
documents in late March 2018, before the start of the formal 2018 negotiation 
process: 

 
 
360 If not reflected in Motorola’s internal business documents – see paragraph 3.79. 
361 As illustrated by the concerns of the Public Accounts Committee in 2017 when there appeared to be a risk 
that services would be interrupted – see paragraph 4.130. 
362 We note that in its 18 August 2021 response to the CMA’s proposal to make a market investigation 
reference, Motorola made the following statement [].   
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All of the (aging) switch and base station kit is Motorola, plus there is 
a very large installed base of extremely old Motorola customer 
premises equipment, supporting control rooms operating over 
Motorola proprietary interfaces. In the user domain about 50% of the 
devices and all the NSS key management facilities are Motorola. The 
current ESN-TETRA interworking solution relies entirely on a 
Motorola proprietary interface between an Airwave switch and the 
Motorola PSCS servers and it’s extremely unlikely that they would 
develop a new version for us in any sort of reasonable timeframe if 
they were not the supplier on the ESN side. I guess that whichever 
route we take we need to maintain a reasonable relationship with 
Motorola otherwise we risk being held to ransom on upgrade costs 
etc.363  

4.152 Third, we are minded to regard [] as increasing Motorola’s bargaining power. 
That price is both parties’ outside option if they walk away from the negotiations. 
As our profitability analysis indicates, it is very advantageous to Motorola. It is 
accordingly disadvantageous to the Home Office. Motorola’s comments in the 
March 2021 financial presentation to which we refer above, show it was aware of 
this and preparing to take it into account in the 2021 negotiations.364 The point is 
also likely to have applied in relation to the 2018 negotiations. 

4.153 Fourth, we are further minded to consider that the Home Office’s weak bargaining 
position was (and is) exacerbated by the information asymmetry between itself 
and Motorola. The evidence indicates that, at least four times since 2016, the 
Home Office has sought more detailed information than Motorola has agreed to 
provide about its costs and capital expenditure, putting the Home Office at a 
disadvantage in negotiations. 

4.154 The first such request was in February 2016,365 when the Home Office asked 
Motorola to consider applying to the Airwave contract ‘open book’ accounting 
provisions like those for the Lot 2 (ESN) contract. Motorola refused, citing two 
reasons: 

(a) The complexity of the suite of contracts; and 

(b) that Motorola was ‘stepping into existing 15 year old fixed price contracts that 
have already been negotiated and agreed. The terms of those contracts were 

 
 
363 Internal Home Office email, 27 March 2018.  
364 As we say above, the presentation noted that, []. Internal Motorola presentation, []. 
365 As part of the 2016 change of control negotiations when Motorola was seeking to acquire Airwave 
Solutions. 
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the foundation and basis for the way we looked at the acquisition and all our 
approvals to proceed were founded on that analysis’.366 

4.155 The second request was in December 2017, at which time the Home Office asked 
for more information on the cost of operating the Airwave Network to assist the 
negotiations planned for 2018. Instead of seeking open book accounting, it sent 
Motorola a set of questions to be answered, to ‘provide a scope for the Airwave 
financial transparency that the Authority requires’ and ‘to facilitate negotiations 
planned for 2018’. Motorola responded that the request went ‘... very far beyond 
the current transparency obligations in the ASL367 contracts’.368 

4.156 The 2018 negotiations started with no additional information being made available 
by Motorola. Home Office internal documents indicate that in July 2018 it sought to 
make the lack of transparency ‘a central issue in the negotiation’.369 However, the 
negotiations were concluded without Motorola providing more costs information to 
the Home Office.370 

4.157 The Home Office’s third request came in an August 2021 video conference371 
between the parties, where it asked whether Motorola would consider an open 
book approach on a quarterly basis in future and Motorola refused. When the 
Home Office asked for a breakdown of the main costs drivers and their impact, 
Motorola responded by providing a limited set of information. In related 
correspondence to Motorola,372 the Home Office stated that the agreement to 
extend the operation of the Airwave Network in 2018 was based on ‘limited 

 
 
366 The Home Office then asked if such provisions could be considered in the future. Motorola responded 
that this would be a function of three factors that would need to be worked though on a case by case basis, 
namely: []. Email from Motorola to the Home Office, 12 February 2016. Also internal Home Office emails, 
10 February 2016 and correspondence between the Home Office and Motorola, 10-12 February 2016. 
367 We understand this to be a reference to Airwave Services Limited. 
368 The debate between the parties continued throughout January and February 2018, with Motorola noting 
that: []. Email from Cabinet Office to Motorola, 13 December 2017; email correspondence between 
Motorola and the Cabinet Office, 13 December 2017 and 16 January 2018; email correspondence between 
the Home Office, Cabinet Office, Motorola and external consultants, 22-16 January 2018 and; internal Home 
Office emails, 12-15 February 2018; email from Motorola to the Home Office, 22 January 2018; email 
correspondence between the Cabinet Office and Motorola, 22 January 2018; email correspondence between 
the Cabinet Office and Motorola, 22-23 January 2018; Home Office questions to Motorola, 23 January 2018; 
and internal Motorola emails, 28 February 2018. 
369 Internal Home Office emails, 4-5 July 2018; email correspondence between Motorola and the Home 
Office and internal Home Office emails, 2-5 July 2018; email correspondence between Motorola and the 
Home Office and internal Home Office emails, 4 July 2018; internal Home Office email, 10 July 2018; and 
email correspondence between Motorola and the Home Office and internal Home Office emails, 4-5 July 
2018. 
370 We note that, in a letter sent to the Home Office in 2021 (letter from Motorola to the Home Office, 2 
August 2021, Motorola stated that ‘in 2018 the Home Office and Motorola agreed terms for an extension to 
31 December 2022. At no point during those discussions was cost disclosure raised as a consideration for 
the Home Office in determining that this was value for money. That 2018 extension was needed because of 
delays to the ESN programme’. This account of what happened in 2018 does not appear to us to be 
consistent with either the exchange of emails in early 2018 that is referred to in this paragraph, or the Home 
Office’s contemporaneous records of what it saw as key issues in July 2018. 
371 Email from Home Office to Motorola, 4 August 2021.  
372 Letter from the Home Office to Motorola, 5 August 2021.  



136 

knowledge of Motorola’s profit and return on investment and based on a national 
shutdown date of Dec 2022’. It said that Airwave Solutions was now seeking a 
further investment of £[] million373 and asking the Home Office to fund a 
substantial part of it through an increase of service charges ‘without having 
sufficient transparency about previous investments nor control over the future 
delivery of it’. 

4.158 Finally, in September 2021,374 the Home Office again put to Motorola that there 
was ‘little financial information available, and no clear line of sight between 
Motorola’s proposed charges, and the costs and risks of providing Airwave’ and 
that on ‘the limited information available, the Authority can only conclude that 
Motorola’s proposed charges materially exceed the pricing that would be 
appropriate, and do not represent value for money’. In a subsequent letter, 
Motorola acknowledged that the Home Office had a desire ‘to demonstrate value 
for money in any extension agreement.’ However, it went on to note that such a 
requirement involved a ‘far greater insight into Airwave’s cost profile than our 
contracts require or that it is appropriate for us to provide’.375 

4.159 Some of the evidence indicates that the lack of information transparency is liable 
to have distorted the outcome of the negotiations by enabling Motorola to present 
high capital expenditure figures: 

(a) After a meeting on 23 April 2018,376 as part of the 2018 negotiations, at 
which Motorola’s capex projections were presented, Motorola’s lead 
negotiator commented: ‘[].377 

(b) Analysis carried out by Motorola in 2021, before the 2021 negotiations, 
showed that the actual capital expenditure in the three periods from 2019 to 
2021 was []%, []% and []% lower than presented to the Home Office 
in the 2018 negotiations.378 

(c) In the 2021 negotiations, Motorola presented to the Home Office a capex 
plan that supported its case for a £[] million annual price rise. In an internal 
exchange about this forecast, Motorola’s [] said to its [].379 

 
 
373 Motorola has described this to us as a figure representing a ‘rough order of magnitude’. 
374 Letter from the Home Office to Motorola, 14 September 2021.  
375 Letter from Motorola to the Home Office, 2 August 2021.  
376 Email from Motorola to Home Office 24 April 2018 attaching slide presentation and spreadsheet  
377 Internal Motorola email, 23 April 2018.  
378 Motorola analysis, 13 April 2018. The data for 2021 was based on forecast. 
379 We also note that Motorola applied a []% margin on capex to which a mark-up had already been 
applied and for which no justification was provided to the Home Office. Motorola presentation, 4 June 2021; 
Motorola presentation, 25 June 2021; and internal Motorola message, 3 June 2021. 
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Provisional assessment 

4.160 Taking account of the four factors in paragraphs 4.147 to 4.159 above, we 
therefore provisionally conclude that, in the 2018 and 2021 negotiations the Home 
Office lacked outside options and did not have countervailing buyer power. 
Airwave Solutions / Motorola had market power. ESN was not (and still is not) 
ready to replace the Airwave Network. The Home Office and emergency service 
users were (and are) dependent on the supply of that network by its owner, 
Airwave Solutions / Motorola. The parties were negotiating in the context of a 
default price that is highly advantageous to Airwave Solutions / Motorola (and 
which, owing to its lack of options and countervailing buyer power, the Home 
Office has little scope to vary), and there was (and is) a significant asymmetry of 
information between them. 

Evidence of parties’ perceptions of their relative bargaining positions 

4.161 We can also make observations based on the parties’ perceptions of their relative 
bargaining positions. Documents prepared by Airwave Solutions / Motorola and 
the Home Office set out high-level internal statements reflecting their perceptions 
of those positions. In other words, they offer an insight into Airwave Solutions’ / 
Motorola’s market power and the extent of the Home Office’s buyer power. In our 
provisional view, they are consistent with our assessment of the parties’ positions 
in the preceding paragraphs. 

4.162 Airwave Solutions’ / Motorola’s perception of their position is described in internal 
business documents380 in 2019 and 2020: 

[].381 

[].382 

4.163 Those comments are consistent with the Home Office’s perception of its position, 
as illustrated by what it said about the 2018 negotiations in its internal documents: 

[].383 

4.164 These statements are, in our provisional view, very important for two (linked) 
reasons: 

(a) First, and notwithstanding Motorola’s submission that the Home Office has 
monopsony power, they offer what appear to be clear statements that in 
negotiations about the continued provision of the Airwave Network after 

 
 
380 Impairment assessments prepared to support its annual financial statements. 
381 Motorola impairment assessment, 31 December 2020.  
382 Motorola impairment assessment, 31 December 2019.  
383 Home Office document, 23 July 2018, attached to internal Home Office email 23 July 2018. 
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customers, that the Airwave agreement is a contract in ‘run-off’, that it cannot raise 
prices and any market power it has is transitory and outside its control. It said the 
[], and the Home Office’s [], shows that Motorola / Airwave Solutions do not 
enjoy market power or have a privileged bargaining position. 

4.171 The Home Office has told us387 that it did []388 because, amongst other reasons: 

(a) []. 

(b) []. 

(c) []. 

4.172 We have seen from the correspondence in which the Home Office responded to 
the [] that the Home Office told Motorola that:389 

[]. 

[].  

[]. 

[]. 

4.173 We have considered the details of the [], the parties’ submissions and 
comments on it and its implications for our competition assessment. Our 
provisional view is that the [] does not indicate that Airwave Solutions / Motorola 
lacks market power or that the Home Office has countervailing buyer power. 

4.174 Our provisional assessment is that Airwave Solutions’ / Motorola’s market power 
enables it currently to set a price above the competitive level to such an extent that 
it generates supernormal profits of around £1.1 billion in the years 2020 to 2026.390 
[] would [] than that in which we estimate those supernormal profits would be 
generated. 

4.175 In other words, even [] the price would be set several hundred million pounds 
above the price we might expect in a competitive market. It appears to us that the 
Home Office had the choice of a bad deal, relative to the price we might expect in 
a competitive market, or a worse one (the status quo). It did not have options liable 
to constrain the price to the competitive level. That appears to us to be consistent 
with the existence of market power on the part of Airwave Solutions / Motorola, 
rather than evidence of its absence. 

 
 
387 Home Office response to Q3 of RFI dated 13 September 2022.  
388 []. 
389 Letter from Home Office to Motorola, 3 August 2022.  
390 See our profitability analysis in section 6 of this provisional decision report. 
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4.176 Neither in our provisional assessment does the Home Office’s [] on the strength 
of our possible intervention indicate buyer power. In a well-functioning market the 
CMA would not be a factor providing a party with an outside option in commercial 
negotiations. The possibility of us imposing a price control to remedy an AEC is 
not what we would expect to give a party options and to be the basis on which we 
would observe that a market is working well. 

4.177 Putting these points another way, Motorola’s [] and the Home Office’s [] might 
indicate a lack of market power or the presence of countervailing buyer power if 
either: (i) it set the price at a competitive level; or (ii) the Home Office could reject 
on the basis that it could induce [] even in the absence of CMA intervention. 
Neither condition is met here. 

4.178 We also observe that Motorola linked [] to extend the Airwave contractual 
arrangements to the resolution of its position in the delivery of ESN. We note that 
[] says that Motorola’s [] would cause it a ‘material economic cost’ but it would 
be prepared to agree terms for a []. That, in our provisional assessment, is an 
indication that Motorola would absorb the cost in relation to [], and agree [], 
only if the Home Office agrees a price [] several hundred million pounds greater 
than the competitive level. That too appears to us to be consistent with its market 
power in relation to the Airwave Network. 

4.179 The making of [] by Motorola and its [] by the Home Office appears, therefore, 
to support our provisional assessment of Airwave Solutions’ / Motorola’s market 
power and the Home Office’s lack of buyer power. 

Motorola’s submissions on the negotiations and the recent discussions 

4.180 We note above that Motorola made submissions that it and Airwave Solutions 
cannot and do not have market power. Likewise, that the Home Office has 
significant bargaining power as a monopsonist. It cited examples of where the 
Home Office was said to have used its monopsony power. Motorola said, as we 
have noted above, that the only ‘negotiations’ between the parties since 2016 
were Home Office unilateral demands for ex gratia discounts on a previously 
agreed price. 

4.181 We have assessed in the preceding paragraphs matters we consider relevant to 
the setting of the price for the provision of the Airwave Network from 2020 and in 
doing so have considered whether Airwave Solutions / Motorola had (and 
continues to have) market power and whether, as Motorola submitted, the Home 
Office had (and has) countervailing buyer power. We also make the following 
further observations on Motorola’s submissions. 

4.182 Motorola submitted that: it / Airwave Solutions cannot have market power in 
respect of the Airwave Network because it cannot compete for its customers, who 
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are being removed by the Home Office’s procurement of ESN; the contract under 
which the Airwave Network is provided is a contract in ‘run-off’ and the provision of 
the network is ‘simply’ the execution of a contract on agreed terms; and that any 
market power it has is transitory and outside its control. 

4.183 We are minded, for the reasons set out in this section 4 (and in section 3 of this 
provisional decision report), to regard the negotiations of the price for the 
continued operation of the Airwave Network as competitive interactions between 
the parties (or interactions that would be competitive in a well-functioning market 
where the Home Office had alternative options). For the reasons we provisionally 
find in this section of this provisional decision report, Airwave Solutions / Motorola 
has market power and its customers are captive for the time being and until ESN 
or alternative competitive arrangements (or arrangements to similar effect) are in 
place. 

4.184 We observe that Airwave Solutions’ / Motorola’s market power in respect of the 
Airwave Network is limited in time in that when ESN, or alternative competitive 
arrangements (or arrangements to similar effect), replace the current operation of 
that network, that market power would cease to have effect. That, however, is not 
determinative of market power now. 

4.185 Rather, what is determinative is whether there are features of the market that 
distort competition now and on a forward looking basis. In this case, for the 
reasons we have set out, we provisionally find that there are such features. They 
are likely to exist until ESN or alternative competitive arrangements (or 
arrangements to similar effect) are in place. That is, until 2026 at the earliest and 
[] possibly [] after that. 

4.186 Whether or not the existence of market power is within Motorola’s control is not, in 
our provisional view, to the point. Market power may exist as a result of supplier 
behaviour but equally because of factors entirely independent of suppliers such as 
market structure or customer behaviour. The question is whether there are 
features of the market (however they may arise) that prevent, restrict or distort 
competition. That is what we have assessed. 

4.187 Motorola also submitted that it and Airwave Solutions cannot have market power 
in respect of the Airwave Network because it is not, and has not been, in a position 
to raise prices.391 We note that it cannot raise prices for the provision of the 
network services from 2020 in that there is a default price agreed (pursuant to the 
HoTs) where the Home Office serves a National Shutdown Notice extending the 
period of operation of the Airwave Network. That price would apply absent further 

 
 
391 Other, we note, than indexation. 
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negotiation and agreement. However, that does not mean that the price is at a 
competitive level. 

4.188 Moreover, as we provisionally find, the price is subject to negotiation and in 
practice negotiations have occurred. In those negotiations, for the reasons we set 
out in this section of our provisional decision report, the Home Office has no 
alternatives and Motorola can maintain the price substantially above the level we 
might expect in a competitive market. That in our provisional view indicates market 
power. That the price is not higher does not preclude the existence of such power. 

4.189 As to the Home Office’s position, Motorola’s submits that it has monopsony power 
and that such power is demonstrated by its refusal to make payments due under 
contracts with Airwave Solutions and with Motorola in relation to ESN. We note 
that if payments are disputed this means a party is asserting its perceived 
contractual rights. Asserting such rights is something even parties without 
countervailing bargaining power may be expected to do. In our provisional 
assessment those matters have no bearing on the question of whether, in the 
negotiations in which the price of the provision of the Airwave Network is now set, 
the Home Office has alternative options and buyer power or Airwave Solutions / 
Motorola has market power. 

4.190 One of the specific examples cited by Motorola appears to relate to the ongoing 
debate between it and the Home Office about the performance of the Kodiak 
software (see section 5). That is part of the delivery of ESN. It does not in our 
provisional assessment illustrate whether the Home Office has buyer power in the 
price setting negotiations for the Airwave Network. Motorola has not explained 
how it would do so. 

4.191 Motorola also submitted that the Home Office can set an unrealistic timetable for 
ESN, acting independently of budget constraints and industry’s rejection of those 
targets. We make three observations in that connection: 

(a) First, the primary focus of our investigation is whether Airwave Solutions / 
Motorola has market power in respect of the Airwave Network. It is not 
whether the Home Office exercised buyer power in the procurement of ESN. 

(b) Second, the timetable for ESN was set in light of the impending end of the 
PFI Agreement and related Airwave contracts and in response to the various 
issues described above. The Home Office consulted Motorola and EE on 
increasing the timetable for the initial delivery of ESN392 to 24 months, but 
both stated that 21 months would be sufficient. The timetable might have 

 
 
392 After which the transition between networks would occur. 
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proved to be unrealistic but it was not imposed by the Home Office on 
Motorola and EE but, on the contrary, was endorsed by them.393 

4.192 Third, irrespective of whether the original timetable was ambitious or not, it has 
been significantly exceeded. The Home Office has not been able to exercise 
power to ensure the timetable was met. 

4.193 Our provisional view, accordingly, is that the ESN timetable is not probative of the 
Home Office’s countervailing buyer power in relation to Airwave Solutions’ 
services or indicative that it had such power. 

4.194 A further submission is that the Home Office’s monopsony power was manifested 
in its obstructive behaviour towards Motorola’s ESN delivery efforts after October 
2020. In particular, the obstruction of the implementation of a [] plan. Again, it is 
unclear how this is relevant to the question of Home Office buyer power (and 
Airwave Solutions’ / Motorola’s market power) in relation to the Airwave Network. 

4.195 On these bases, we are not minded to agree with Motorola’s submissions that 
Airwave Solutions’ / Motorola’s do not have market power or that the Home 
Office’s has buyer power. 

Benchmarking 

4.196 We have also considered whether the benchmarking provisions in the PFI 
Agreement and service contracts effectively constrain the price at which the 
Airwave Network and services are provided. This is relevant because those 
provisions may operate to address competition concerns that otherwise arise. 

4.197 Our provisional assessment is that there are weaknesses in the benchmarking 
provisions and they are unlikely to be effective in constraining prices, either 
through the benchmarking process itself or as a lever that can be employed in 
negotiations between the parties. The weaknesses include: (i) the difficulty we can 
observe the parties having in the original period of the PFI Agreement in 
establishing appropriate peers against which to compare the Airwave Network; 
and (ii) the scope for dispute to which the provisions gave rise. The provisions 
have not, in our provisional view, operated as an effective price constraint on 
Airwave Solutions / Motorola in the period from 2020 and are unlikely to do so in 
future. 

4.198 We have taken into account that, in its response to the issues statement,394 
Motorola stated: 

 
 
393 In communications to the Home Office – see paragraph 3.79. 
394 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraphs 95 and 95. 

https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
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The Issues Statement is silent on whether the Group intends to take 
account of the benchmarking provisions agreed between the parties, yet 
this may have a significant bearing on profitability [] to invoke these 
provisions. In addition to carefully drafted provisions on pricing, the 
contract with the Home Office contains an independent third-party referral 
process (the “Benchmarking Process”395) to ensure that prices are fair, 
which has already been used by the parties. Indeed, the Home Office 
preferred to suspend the Benchmarking Process in order to receive price 
reductions in the extension negotiations of 2016 and 2018. The Home 
Office was satisfied by both the price discounts and overall contractual 
arrangements, including additional capital investments executed in those 
agreements. The Benchmarking Process was used on two occasions to 
verify the fairness of pricing, and on both occasions the third party found 
no excessive pricing for the Airwave service. 

The Group is therefore respectfully invited to give requisite weight to the 
method chosen by the well-advised parties to address questions of value 
for money within the contract. The benchmarking provisions are fully 
capable of addressing value for money. Otherwise, contractual certainty is 
destroyed, and that cannot be an appropriate or proportionate 
intervention. 

4.199 Likewise that, in its 15 November 2021 submission to us,396 Motorola said: 

A benchmarking study of Airwave Services undertaken by Gartner for 
Airwave and the Home Office dated July 2014 casts severe doubts on the 
idea of there being a “market rate for TETRA services”. The 2014 Gartner 
study goes to great length to point out the methodological difficulties 
encountered in trying to benchmark Airwave’s pricing and highlights the 
efforts that had to be taken – with full support from Airwave – to overcome 
these difficulties. In particular, Gartner notes that “none of the peers are 
delivered as PFIs and thus they all have different and unknown set up 
costs borne by their respective Governments or agencies and 
consequently different costs associated with capital.” 

4.200 We have also considered the Home Office’s submissions397 that the benchmarking 
has proven to be largely ineffective and that the two attempts to use benchmarking 
to ensure the Airwave Network services are ‘Value for Money’ have been 
unsuccessful. In particular, there were, the Home Office said, considerable 
challenges associated with the first benchmarking exercise undertaken by 
Accenture in 2008, the outcome of which did not result in any change in prices. 

 
 
395 There is no such term in the PFI Agreement (but we believe that this refers to the benchmarking clauses 
that we describe further below), although the Ambulance Contract uses this terminology. 
396 Motorola’s response to the CMA’s market investigation reference, 15 November 2021, paragraph 150. 
397 Home Office submission and response to working papers, 24 May 2022, paragraph 78. 

https://assets.publishing.service.gov.uk/media/6239d7588fa8f540f089543e/Motorola_response_to_MIR.pdf
https://assets.publishing.service.gov.uk/media/62b9a1c9e90e0765d6e8263d/Home_Office_Submission_and_Response_to_Working_Papers.pdf
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With regard to the second benchmarking exercise by Gartner in 2014, the Home 
Office stated that it took over two and half years to deliver any resolution and that 
the resolution itself involved a modest discount. Further, no consensus was 
reached on the correct definition of ‘Value for Money’, or the appropriateness of 
‘peers’ used for comparison purposes, and as such the Gartner report had limited 
impact on the Home Office’s ability to negotiate lower prices. 

4.201 We have noted that the Home Office disagreed with Motorola’s position that on the 
two occasions that the benchmarking process was used ‘the third party found no 
excessive pricing for Airwave service’. The Home Office reiterated its position that 
the Accenture benchmarking exercise was unable to reach a meaningful 
conclusion as a result of significant difficulties in conducting the comparison, and 
that the Gartner exercise did indicate excessive pricing, despite being ‘predicated 
on very generous tolerances’.398 

4.202 Appendix E sets out our understanding of relevant facts based on our review of 
the internal documents received from Motorola and the Home Office and sets out 
evidence on which we base our provisional views. The documents we have 
reviewed include: 

(a) Key contractual provisions, including [] of the PFI Agreement; 

(b) the benchmarking reports produced under [] of the PFI Agreement 
including: 

(i) the May 2008 benchmarking report commissioned by Airwave Solutions 
from Accenture; and 

(ii) the July 2014 Gartner report which the Home Office asked Airwave 
Solutions to commission in relation to the benchmarking of the network 
services it provided under the framework arrangement for police forces 
(the PFI Agreement), to ascertain if Airwave Solutions was meeting the 
Value for Money commitments set out in the original contract; 

(c) internal emails and email exchanges involving Motorola and Home Office 
staff (and in relation to the Gartner report, this included exchanges between 
the Home Office and Motorola in relation to application of the 
recommendations made in the report and the subsequent dispute over these 
recommendations); and 

(d) documents relating to the role the benchmarking provisions played in the 
negotiations between the parties in 2016, 2018 and 2021. 

 
 
398 Home Office submission and response to working papers, 24 May 2022, paragraph 94. 

https://assets.publishing.service.gov.uk/media/62b9a1c9e90e0765d6e8263d/Home_Office_Submission_and_Response_to_Working_Papers.pdf
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4.203 There is, in our provisional assessment, some but limited evidence of the 
effectiveness of the benchmarking provisions as a price constraint and a source of 
leverage for the Home Office in negotiations. That derives from two sources. 

4.204 First, Motorola’s internal documents indicate that the waiving of the benchmarking 
provisions was an objective that it had from the outset of the 2016 change of 
control negotiations (that led to the HoTs). In the 2018 negotiations, Motorola 
again sought (successfully) to extend the waiver of the benchmarking provisions. 
In 2021, it asked for the benchmarking rights to be further waived until 1 January 
2027, but the Home Office refused [].399 

4.205 Second, Motorola gave the Home Office a £[] million credit (comprising six 
instalments between 31 March 2016 and 31 December 2019: one of £[] million, 
one of £[] million and four of £[] million) in settlement of a benchmarking 
dispute in 2016 and the Home Office agreed not to apply the benchmarking 
provisions before 1 January 2021. In the 2018 negotiations, Motorola agreed to 
discounts on the Airwave service charge (price) and to extend the £[] million 
annual credit payments to the Home Office until December 2022 and, amongst 
other things, the waiver of the benchmarking provisions in the PFI Agreement and 
police services contracts was extended to 1 January 2023. 

4.206 The amounts that the Home Office secured in 2016 appear to have accounted for 
around []% of Airwave Solutions’ core revenue in the period from 2016 to 2019. 
The £[] million discount ongoing to December 2022 appears to be equivalent to 
around []% of the total charges for police forces to use the network.400 

4.207 However, the evidence also suggests that Motorola’s concerns were driven to a 
significant extent by the impact of an open benchmarking dispute on its 
prospective relationship with the Home Office (at least in 2016), and by the 
possibility of further disputes in future and the consequent lack of certainty that 
created in terms of the value of the business (and the acquisition price). Motorola’s 
concern appears to have been less about the benchmarking provisions ultimately 
operating as an effective constraint on the price of supply of the Airwave Network 
and services (that is, one liable to constrain the price to the level that might be 
expected in a competitive market). 

4.208 There is also no evidence of an active trade-off being made by the Home Office 
involving the waiving of its right to benchmark. In the 2018 negotiations, the []% 
discount the Home Office obtained appears to have been presented by Motorola 
as a trade-off for the reduction of the latter’s potential liabilities under the DoR, 
rather than in return for the waiving of the right to benchmark. To the extent that 

 
 
399 Letter from Motorola to the Home Office, 3 December 2021.  
400 Email from Motorola to the Home Office, 4 February 2016.  
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there was a trade-off involving the waiving of the right to benchmarking, it may 
have been in return for the continuation of annual £[] million credit agreed in 
2016, but the evidence of such any trade-off is unclear. And, as far as we can tell 
from our review of the documents, no discount was given to some users of the 
network even though they also waived their right to benchmarking (for example, it 
does not appear that a discount was given to the DHSC in return for the waiver of 
its right to benchmark Bundle 1 services). 

4.209 Moreover, our review of the relevant contractual provisions, the Accenture and 
Gartner reports and the related emails indicates that the benchmarking provisions 
are subject to substantive and procedural weaknesses, and that they are unlikely 
to be effective in constraining prices to the competitive level in the period from 
2020 (either through the benchmarking process itself or as a negotiation tool). 
These are the reasons: 

(a) The charges for services provided by Airwave Solutions are not itemised, 
which makes like-for-like comparisons with peer networks difficult. 

(b) There are, as the Gartner report recognised, few, if any, appropriate peers 
against which to compare the Airwave Network. We note, in this regard, 
Motorola’s opinion, as expressed by one of its senior executives in 2015, that 
the Gartner ‘peer’ methodology was ‘fundamentally flawed’ and capable of 
being ‘undermined.’401 We note too its submissions referred to above about 
the methodological difficulties in benchmarking Airwave’s pricing and the 
‘severe doubts’ the Gartner report cast on there being a market rate for 
TETRA services. 

(c) Again as noted in the Gartner report, the funding of the Airwave Network 
through a PFI Agreement makes it difficult to compare the full service 
charges to the cost of provision of other LMR networks for public safety.402 

(d) The contract clauses do not oblige Airwave Solutions to provide a detailed 
breakdown of costs, do not define what amounts to ‘Value for Money’ and do 
not appear to have an effective implementation process. 

(e) The above issues create significant scope for dispute between the Home 
Office and Airwave Solutions, as illustrated by the exchanges between them 
in 2014 and 2015. Past experience indicates that these provisions, as 
drafted, create a significant risk that court action would be required if the 
benchmark exercise showed a significant gap between Airwave Solutions’ 

 
 
401 Internal Motorola email, 22 July 2015.  
402 The weaknesses in (b) and (c), it appears to us, are likely now to be just as, if not more, acute. There will 
be few if any comparator LMR networks that operate following the end of a fixed-term contract, like the PFI 
Agreement, but in competitive conditions. 



148 

pricing and the average price of the peer group, with the attendant lead times 
and risks involved. 

(f) The Home Office does not have a right to benchmark until 2023, and the 
process may involve court action and take several years with no certainty 
over the outcome. 

4.210 Both the Home Office and Motorola are aware of these limitations of the 
benchmarking provisions, as the matters in sub-paragraph (b) above indicate. That 
knowledge is liable significantly to weaken the Home Office’s hand in any 
negotiation. 

4.211 We also observe that the outcome – the level of the charges paid by the Home 
Office for Airwave Solutions’ services403 – assessed in our profitability analysis is 
consistent with the benchmarking provisions operating only as a minor constraint 
on prices. That analysis suggests Airwave Solutions / Motorola will generate 
excess profits between 2020 and 2026 of around £1.1 billion. 

4.212 Further, we find it difficult to reconcile the facts that we have been able to establish 
through our review of contemporaneous documents with Motorola’s 
characterisation of events that: ‘The Home Office preferred to []. The Home 
Office was satisfied by both the price discounts and overall contractual 
arrangements, including additional capital investments executed in those 
agreements.’404 Given the circumstances in which those negotiations took place 
and all the other factors that we are minded to regard as affecting the parties’ 
bargaining positions, as assessed in this provisional decision report, we are not 
minded to regard the waiving of the benchmarking right as probative of the level of 
competitive constraint on the price paid. 

4.213 Accordingly, we provisionally conclude, based on the above evidence and our 
profitability analysis, that the benchmarking provisions included in [] of the PFI 
Agreement are likely to be largely ineffective in constraining the price of the 
Airwave Network in the period from 2020 (if, for example, the Home Office sought 
to commission a benchmarking study from 1 January 2023 onwards or threatened 
to do so). 

Concluding comments 

4.214 The market for the supply of communications network services for public safety 
has not, in our provisional assessment, developed as we might expect in a well-
functioning market. Over the lifetime of the PFI Agreement the Home Office’s 

 
 
403 Including the £[] million annual discount relating to the waiving of the benchmarking right obtained in 
2016 and extended to December 2022 as part of the 2018 negotiations. 
404 Motorola’s response to the CMA’s Issues Statement, 10 January 2022. 

https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
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options have narrowed (or did not materialise), features of the market have 
developed that distort competition and Airwave Solutions / Motorola has unilateral 
market power. 

4.215 In a well-functioning market we would expect the arrangements under the PFI 
Agreement to have been replaced at, or close to, the end of the original fixed 
period of that agreement by either: 

(a) The replacement of the Airwave Network with a competitively priced new and 
enhanced service; or 

(b) a competitively priced continuation of the operation of the existing network. 

4.216 That has not happened, however. While the terms of the PFI Agreement might 
have been expected to constrain the price of the Airwave Network in the original 
fixed period, they no longer, in our provisional view, do so. The price is set in 
negotiations in which the Home Office lacks alternative options and Airwave 
Solutions / Motorola has market power. Competition is, in our provisional 
conclusion, distorted because: 

(a) The Airwave Network is a critical piece of infrastructure on which the 
emergency services in Great Britain, and ultimately lives, depend. 

(b) The Airwave Network is the only network of its kind in Great Britain and is 
provided by a monopolist. No other such networks exist nor are they likely to 
be constructed and ready for use before ESN is able to replace it. 

(c) The Airwave Network assets have not transferred to the Home Office under 
the terms of the PFI Agreement, Airwave Solutions still owns them (and the 
related business) and the Home Office cannot retender or realistically 
threaten to retender their provision. 

(d) The longer than anticipated lead time for the delivery of ESN and its 
replacement of the Airwave Network: it will not be ready to replace the 
Airwave Network until at least 2026 and [] possibly [] later. 

(e) The Home Office and the emergency services in Great Britain are locked in 
with the incumbent supplier of communications network services – Airwave 
Solutions (and Motorola) – beyond the period over which its prices were, or 
should have been, constrained by the terms of the PFI Agreement (and 
Airwave Solutions should have recouped its investment and a reasonable 
return). 

(f) The Home Office has very weak bargaining power. 

(g) The asymmetry of information between the parties. 
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(h) The lack of effective constraints provided by the terms of the PFI Agreement 
on the price of the provision of the network after 2019, including the 
benchmarking provisions which are likely to be ineffective. 
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5. COMPETITIVE ASSESSMENT (2): MARKET FEATURES 
RELATING TO MOTOROLA’S DUAL ROLE AND 
INTERWORKING 

5.1 This section contains our provisional assessment of the competitive effects in 
relation to two issues: 

(a) Motorola’s dual role as the provider of the Airwave Network and services and 
in the delivery of ESN; and 

(b) what is known as ‘interworking’ which refers to connecting two systems 
together to allow them to exchange data or jointly perform a function. 

5.2 First, we consider Motorola’s dual role as: (i) the owner of Airwave Solutions, the 
operator of the Airwave Network; and (ii) in the delivery of ESN under the Lot 2 
contract. In particular, we examine: 

(a) Motorola's incentives to deliver its ESN commitments and whether these may 
be distorted by its ownership of Airwave Solutions; 

(b) Motorola’s ability to act on any such incentives; and 

(c) whether observable outcomes in ESN delivery are consistent with any 
concerns we identify in relation to Motorola’s incentives and ability or 
assuage them. 

5.3 Our provisional conclusions in relation to Motorola’s dual role are as follows: 

(a) Motorola’s incentives to deliver its ESN Lot 2 obligations effectively and 
efficiently are dulled by the substantial profits it makes from the continued 
operation of the Airwave Network; 

(b) Motorola is able to act on such incentives by virtue of its central role in the 
delivery of ESN and the limited counter-incentives created by the effects of 
the DoR and the ESN contractual framework; and 

(c) observable outcomes in the delivery of ESN are consistent with such 
incentives and ability. 

5.4 In the latter part of this section, we consider interworking. An interworking solution 
is required to enable the transition from the Airwave Network to ESN and Airwave 
Solutions, and potentially Motorola, have a key role in delivering it. 

5.5 We examine the current market situation to understand the extent to which the 
Home Office is dependent on Airwave Solutions, the incumbent supplier of 
communications network services for public safety. We consider specifically 
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whether such dependency creates the potential for Airwave Solutions and 
Motorola, as its owner, to extract a supernormal profit for the provision or 
facilitation of an alternative interworking solution405 and/or delay or hamper its 
delivery, thereby prolonging the operation of the Airwave Network. The 
subsections below set out: 

(a) The purpose of interworking and its importance to enabling the transition 
from the Airwave Network to ESN; 

(b) a brief background, on how the current interworking solution has developed 
over time and the roles of Motorola and Airwave Solutions in delivering it; and 

(c) our assessment of the current situation and the extent to which there is 
potential for Airwave Solutions and Motorola, as its owner, to extract a 
supernormal profit for an interworking solution and/or delay or hamper its 
delivery. 

5.6 The provisional conclusions we reach in relation to interworking are: 

(a) If Kodiak is to be replaced with an alternative MCPTT application, an 
alternative interworking solution is required for the transition to ESN. 

(b) The Home Office is dependent on Airwave Solutions and, potentially 
Motorola, delivering and/or facilitating the development and delivery of such 
an alternative solution. Whilst Motorola (via Airwave Solutions) is obligated to 
develop an alternative interworking solution if required to do so by the Home 
Office, the terms of this, including the price and timing, are not contractually 
specified. 

(c) As a result, key parameters are dependent on Airwave Solutions’ / Motorola’s 
incentives to deliver or facilitate an alternative interworking solution, which we 
provisionally consider are dulled by the profits Motorola derives from its 
position as the owner of Airwave Solutions, the monopoly incumbent for the 
provision of communications network services for public safety. 

(d) The likely need for an alternative interworking solution strengthens the 
market power of Airwave Solutions and Motorola as it enables them to delay 
or hamper and/or make more costly the transition of users from the Airwave 
Network to ESN. 

(e) Our provisional conclusions in relation to interworking are not dependent on 
Motorola’s role as a key supplier to ESN. In other words, we would have 
materially the same concerns even if Motorola had no such role in relation to 
ESN (since Airwave Solutions / Motorola would still have the incentives and 

 
 
405 By setting a price above the level that would be expected in a competitive market. 
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ability to delay, hamper or make more costly the development of an 
alternative interworking solution in order to prolong the super-profitable 
monopoly position in relation to the Airwave Network). 

5.7 As set out below, we provisionally consider that Motorola’s dual role and the 
position in relation to interworking are liable to strengthen and have the potential to 
prolong the unilateral market power of Airwave Solutions and Motorola described 
in section 4 of this provisional decision report (and which in our provisional view 
exists even without those two additional factors). 

Recent developments 

5.8 In the context of both Motorola’s dual role and interworking, we note that Motorola 
and the Home Office are in discussions aimed at bringing about a [] – and 
thereby [] – by the [] (see paragraph 2.108). 

5.9 In the event that [] and Motorola has [], Motorola's []. That would address 
our provisional concerns centred on Motorola’s incentives and ability to delay ESN 
and thereby prolong the operation of the Airwave Network. 

5.10 It is, however, at present unclear whether Motorola and the Home Office []. 
Further, it is also unclear whether [] would result in the removal of Motorola's 
MCPTT application, Kodiak, from ESN. 

5.11 In this context Motorola submitted on 26 September 2022 that it is envisaged that 
the [] would include the removal of Kodiak from ESN. According to Motorola, it is 
envisaged that []. Motorola also submitted that the ‘[].’406 

5.12 The Home Office has confirmed that discussions are ongoing. However, it 
confirmed the ‘[].’407 

5.13 We note that the ongoing discussions between Motorola and the Home Office may 
bring about changes which have the potential to address some, or all, of our 
concerns in relation to Motorola’s dual role and interworking. It is, however, not 
clear whether these discussions will ultimately enable the parties to reach an 
agreement that is capable of addressing our concerns. We note in particular that: 

(a) Should Kodiak continue to be used in ESN [], then Motorola’s dual role 
would be diminished []; and 

(b) It is unclear whether any [] would encompass provisions in relation to 
Airwave Solutions’ and / or Motorola's obligation to provide or facilitate an 

 
 
406 Motorola submission dated 26 September 2022 made in the context of CMA putback request. 
407 Home Office response to RFI of 28 September 2022, paragraph 4.  
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alternative interworking solution should the Kodiak MCPTT application be 
replaced with an alternative MCPTT application. 

5.14 In light of the above uncertainty, we have analysed Motorola’s dual role and 
interworking on the basis of the contractual position as it stands at the date of this 
provisional decision report rather than on the basis of any future []. 

Motorola’s dual role 

Introduction 

5.15 This subsection sets out our analysis of Motorola’s dual role as: (i) owner of 
Airwave Solutions, the operator of the Airwave Network; and (ii) a key supplier to 
ESN, the replacement network. Specifically, we examine the extent to which 
Motorola’s ownership of Airwave Solutions (and its associated profits) has the 
potential to affect Motorola’s approach to the delivery of the elements of ESN that 
it is responsible for (ie Lot 2) in a way that could delay the delivery of ESN, thereby 
prolonging the operation (and profitability) of the Airwave Network. 

Motorola’s submissions 

5.16 Motorola has made a number of representations in relation to this dual role and 
observable delays to ESN. It has submitted that: 

(a) There is no evidence that Motorola’s dual role has contributed to the delays 
of ESN.408 Motorola is one of a number of suppliers to ESN and ‘critical 
components from suppliers other than Motorola are still missing’.409 As such, 
it is not possible to determine who caused a delay to ESN until its launch. 

(b) Even if Motorola had an incentive to delay ESN, it could not act on any such 
incentive.410 

(c) The ESMCP has been the subject of numerous reviews by the National Audit 
Office (NAO) and the Public Accounts Committee (PAC), which concluded 
that the Home Office and other sponsor bodies were underrating the 
seriousness of the risks associated with the delivery of ESN.411 These 
reviews noted that failures by the Home Office with respect to ESN are not 
unique, rather, they are indicative of much broader, systematic issues at the 
Home Office with respect to the delivery of large-scale technology 

 
 
408 Motorola’s response to the CMA’s market investigation reference, 15 November 2021. 
409 Motorola's Response to the CMA's Questions on Remedies, 4 March 2022, page 28. 
410 Motorola’s response to the CMA’s market investigation reference, 15 November 2021, paragraph 19. 
411 Motorola’s response to the CMA’s market investigation reference, 15 November 2021, paragraph 34. 

https://assets.publishing.service.gov.uk/media/6239d7588fa8f540f089543e/Motorola_response_to_MIR.pdf
https://assets.publishing.service.gov.uk/media/6239d7588fa8f540f089543e/Motorola_response_to_MIR.pdf
https://assets.publishing.service.gov.uk/media/6239d7588fa8f540f089543e/Motorola_response_to_MIR.pdf
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projects.412 Further, none of the significant technical challenges and principal 
causes of delay identified by the NAO were Motorola’s responsibility.413 

(d) Motorola’s Lot 2 ESN contract has evolved significantly from its inception in 
December 2015. Leaving aside the major structural and scope changes that 
the 2018/19 ‘ESMCP Reset’ brought about, the delivery has been 
characterised by consistent requests by the Home Office to increase the core 
scope prescribed by the Home Office at the outset of the ESMCP. Often this 
has been as a result of the Home Office receiving feedback from its key user 
groups that the Home Office’s mandated requirements (against which 
Motorola is required to deliver its solution) are not fit for purpose or have 
been interpreted inconsistently.414 

Home Office’s submissions 

5.17 In relation to Motorola’s dual role, the Home Office told us that: 

At a high-level, Motorola’s earnings from Airwave Solutions’ charges, the 
vast majority of which are paid for from the public purse, massively 
outweigh the earnings that Motorola has received or will receive from the 
ESN. Therefore, the value of other benefits would need to be considerable 
to level or tilt the balance in favour of Motorola rolling out ESN.415 

5.18 The Home Office told us that the causes of delay to ESN since 2019 have centred 
on technology delivery and Motorola’s areas of responsibility.416 

5.19 The Home Office also told us that the delivery approach (post the change of 
planned MCPTT application from Wave 7000 to Kodiak) was focused on an 
incremental set of products based on Motorola’s Kodiak application and to be 
delivered by Motorola.417 The Home Office submitted, by reference to a large 
number of ESMCP Programme Board minutes, that there had been significant 
delays with a number of Motorola’s Kodiak-related deliverables, which in turn had 
material knock-on effects on the ESMCP programme as a whole. We set out 
extracts from the Home Office’s submissions in this respect in Appendix F at 
paragraph 81. 

 
 
412 Motorola’s response to the CMA’s market investigation reference, 15 November 2021, paragraph 35. 
413Motorola’s response to the CMA’s market investigation reference, 15 November 2021, paragraph 61. 
414Motorola’s response to the CMA’s market investigation reference, 15 November 2021, paragraph 49. 
415 Home Office submission and response to working papers, 24 May 2022, paragraph 100. 
416 Home Office presentation to the CMA, 1 December 2021.  
417 Home Office presentation to the CMA, 1 December 2021.  

https://assets.publishing.service.gov.uk/media/6239d7588fa8f540f089543e/Motorola_response_to_MIR.pdf
https://assets.publishing.service.gov.uk/media/6239d7588fa8f540f089543e/Motorola_response_to_MIR.pdf
https://assets.publishing.service.gov.uk/media/6239d7588fa8f540f089543e/Motorola_response_to_MIR.pdf
https://assets.publishing.service.gov.uk/media/62b9a1c9e90e0765d6e8263d/Home_Office_Submission_and_Response_to_Working_Papers.pdf
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Our approach to the assessment 

5.20 We set out below our approach to analysing Motorola’s dual role and the areas on 
which we have focused: 

(a) First, we examine whether the incentives of Motorola to deliver Lot 2 
effectively and efficiently may be distorted by its ownership of Airwave 
Solutions. 

(b) Second, we consider Motorola’s ability to act on any such incentives by 
delaying delivery of Lot 2, which in turn would prolong the operation of the 
Airwave Network (and associated profits). In this context, we consider 
whether such ability is constrained by contractual provisions, including the 
DoR. 

(c) Third, we consider the observable outcomes in relation to the delivery of ESN 
as these could be indicators of distortions of competition in the relevant 
market.418 We do so not with the aim of determining conclusively whether 
Motorola or other parties are responsible for delays but as a sense-check of 
concerns flowing from our provisional views of Motorola’s incentives and 
ability. That is, to see whether or not there are observable outcomes that are 
consistent with such concerns. 

Incentives 

5.21 The available evidence, summarised in Appendix F at paragraphs 2 to 7, suggests 
that the Lot 2 contract was competitively procured. In such circumstances, we 
would expect the conduct of Motorola in its delivery of Lot 2 to be incentivised by 
the short term and long term financial rewards that it could derive from the 
effective and efficient delivery of its Lot 2 obligations but note that its incentives 
could be affected by its ownership of Airwave Solutions. 

5.22 In this subsection, we therefore examine whether the incentives of Motorola to 
deliver Lot 2 effectively and efficiently may be distorted by its ownership of 
Airwave Solutions, which derives the overwhelming majority of its profits from the 
Airwave Network. Our analysis is based on the weighing of the short term and long 
term, direct and indirect, financial benefits that Motorola may derive from the 
operation of the Airwave Network compared to those from Lot 2. We consider: 

 
 
418 CC3 (Revised), paragraph 127. As noted in the Guidance, ‘prices and costs are not the sole indicators of 
the level of competition in a market. Poor quality, lack of innovation, or limited product ranges are prominent 
among other indicators of weak competition in a market. Evidence about this kind of indicator tends to be 
qualitative, coming particularly from surveys, questionnaires or discussions with customers, investors, or 
other market observers. In several past market investigations, such analysis has spotlighted various negative 
non-price factors as important indicators of weak competition.’ 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
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(a) Direct financial incentives, focusing on the comparison of profits generated, 
and forecast to be generated, by Motorola from the operation of the Airwave 
Network, against the profits from its involvement in Lot 2; 

(b) Motorola’s wider financial incentives to the extent that these might incentivise 
it to prolong the Airwave Network or deliver Lot 2 effectively and efficiently; 
and 

(c) Motorola’s business strategy, which can be informative when considered 
alongside an analysis of direct and wider financial incentives. 

Direct financial incentives 

5.23 Given that the purpose of ESN is to replace the Airwave Network, the profits 
derived from the latter’s operation can be expected to be directly eroded and 
eventually eliminated by the roll-out of ESN. On that basis, there is a financial 
trade-off for Motorola deriving from its involvement in both the incumbent 
technology and its replacement. 

5.24 This subsection provides a comparison of the revenue and profits that Motorola 
derives (or will derive) from owning Airwave Solutions, with the revenue and profits 
which it derives (or will derive) from supplying Lot 2. This comparison provides 
evidence on the likely profitability of delays to ESN to Motorola’s operations and 
an indication of whether its incentives to deliver Lot 2 effectively and efficiently 
may be dulled as a result.419 

5.25 In conducting this comparison, we note that Airwave Solutions is a material part of 
Motorola’s global business. Based on Motorola’s and Airwave Solutions published 
financial statements, we estimate that Airwave Solutions accounted for 7-8% of 
Motorola’s global revenue and 26%, 25% and 21% of its global pre-tax profits in 
2018, 2019 and 2020 respectively.420 

Actual and forecast financial performance of Airwave Solutions and Lot 2 

5.26 We examined Airwave Solutions’ revenues and profitability contained in Airwave 
Solutions’ financial statements, and forecasts provided by Motorola. We also 
looked at Motorola’s Lot 2 revenues and profitability contained in management 
forecasts provided by Motorola. 

 
 
419 A detailed profitability analysis in relation to the Airwave Network is set out in section 6. 
420 Source: Airwave Solutions Limited annual report and accounts for the years ended 31 December 2018, 
2019 and 2020. Exchange rates (£:$) as the averages for the years ended 31 December 2018, 2019 and 
2020. HMRC exchange rates. Motorola’s global revenues and pre-tax profits in 2018, 2019 and 2020 
amounted to respectively: 2018: $7.3 billion and $1.1 billion; 2019: $7.9 billion and $1.0 billion: and 2020: 
$7.4 billion and $1.2 billion. Source: Motorola 2020 earnings release and financial tables and Motorola 2018 
Annual Report. 

https://www.gov.uk/government/publications/exchange-rates-for-customs-and-vat-yearly
https://s25.q4cdn.com/634367110/files/doc_financials/2021/q4/MSI-Q4-2021-Earnings-Release-and-Financial-Tables.pdf
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5.27 Airwave Solutions’ actual and forecast annual revenues and profitability are set out 
in Table 5.1 below:421 

(a) For 2019 and 2020, Table 5.1: shows actual performance as reported in 
Airwave Solutions’ annual report and financial statements.422 

(b) For 2021 to 2026, Table 5.1: shows the forecasts provided by Motorola in 
response to one of our information requests.423 

Table 5.1:  Airwave Solutions, financial performance and forecast, 2019 to 2026, £m 

 2019 2020 2021 2022 2023 2024 2025 2026 
Total 

2019-2024 
Total 

2019-2026 

 

        

 

 
Revenues 424 434 [] [] [] [] [] [] [] [] 

Operating profit 198 192 [] [] [] [] [] [] [] [] 

Profit margin 47% 44% [] [] [] [] [] [] [] [] 

Profit before tax 196 191 [] [] [] [] [] [] [] [] 

Profit margin 46% 44% [] [] [] [] [] [] [] [] 

Sources: 
2019-2020: Airwave Solutions Limited statutory accounts 
2021: Airwave Solutions Limited preliminary statutory accounts (Motorola response to Q20 of CMA RFI dated 16 December 2021.) 
2022-2026: forecasts provided by Motorola (Motorola response to Q20 of CMA RFI dated 16 December 2021.) 
Note: the operating loss and loss before tax in 2026 are due to the write-off of all remaining assets at the National Shutdown Date 

5.28 Airwave Solutions’ total revenues over the six- and eight-year periods are 
approximately £[] billion and £[] billion and total overall profits for each period 
amount to approximately £[] billion with margins of []% and []% respectively 
(there is little difference between operating profit and profit before tax). 

5.29 We obtained two sets of forecasts for Lot 2’s revenues and profitability from 2019 
to 2024 and 2022 to 2027.424 The first of these, which is set out in Table 5.2: 
below, is taken from forecasts dated 18 September 2018425 and shows Lot 2 
forecasts from 2019 to 2024. 

 
 
421 These figures are those provided by Motorola and do not reflect any adjustments we make in section 6, 
for example for any changes we make to transfer pricing between Motorola and Airwave Solutions. 
422 Airwave Solutions Limited annual report and accounts for the year ended 31 December 2020. 
423 Motorola response to Q20 of CMA RFI dated 16 December 2021. 
424 We do not set out actual results contained in published financial statements as Motorola Solutions UK 
Limited (the operator of ESN) carries out other operations in addition to ESN. 
425 Forecast prepared by Motorola, 18 September 2018.  
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Table 5.2:  Lot 2, financial performance and forecast, 2019 to 2024, £m 

 2019 2020 2021 2022 2023 2024 
Total 2019-

2024 

Revenues [] [] [] [] [] [] [] 

Operating profit [] [] [] [] [] [] [] 

Profit margin [] [] [] [] [] [] [] 

Profit before tax [] [] [] [] [] [] [] 

Profit margin [] [] [] [] [] [] [] 

 
Source: Motorola forecasts, CMA analysis 

5.30 Total revenues for Lot 2 over the six-year period are approximately £[] million 
and the total overall profit is £[] million, with a profit margin of []%. 

5.31 The second forecast is dated March 2021 and comes from Motorola financial 
spreadsheets containing a tab entitled ‘Pricing Scenarios – internal’.426 These 
forecasts run from 2022 to 2027 and show revenues, costs, gross margin for 
Kodiak, MS access and other Lot 2 services and are summarised in Table 5.3: 
below.427 

Table 5.3: ESN, financial forecast, 2022 to 2027, £m 

£k 2022 2023 2024 2025 2026 2027 
Total 2022-

2027 

Revenues [] [] [] [] [] [] [] 

Gross profit [] [] [] [] [] [] [] 

Gross profit margin [] [] [] [] [] [] [] 

 
Source: Motorola forecasts, CMA analysis 

5.32 Based on this data, total revenues for Lot 2 for the six-year period (2022-2027) are 
£[] million and the total gross profit (not operating profit) is approximately £[] 
million, with a margin of []%. 

 
 
426 Motorola response to Q8 of CMA RFI dated 13 December 2021. 
427 There is another tab in this spreadsheet entitled ‘Summary’ which shows two views of profit: ‘internal’, and 
‘customer’. The ‘customer view’ shows a profit margin of []% and the ‘internal view’ shows a profit margin 
of []%. The difference is due to increased costs for ‘Kodiak SMP’, where the costs are £[] million []. 
We present the ‘internal view’ as we would expect this would be the figures on which Motorola would have 
based its commercial decisions, as opposed to the ‘customer view’. 
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5.33 We note that there is a profit-sharing mechanism in the Lot 2 contract whereby, in 
the event that the profit margin achieved exceeds []%, a proportion of that 
saving is passed back to the Home Office.428 

Provisional assessment 

5.34 We have compared the financial performance and forecast over the six-year 
period from 2019 to 2024 for Airwave Solutions with the Lot 2 financial forecast 
over the same six-year period. Our analysis shows that Airwave Solutions’ profits 
(~£[] billion) are expected to be more than ten times the size of the Lot 2 profits 
(~£[] million). 

5.35 The more recent forecasts for Lot 2 for the six-year period 2022-2027 show total 
revenues over the period of £[] million. Assuming the same operating profit 
margin percentage of []% as the earlier Lot 2 forecast for 2019-2024, this would 
result in forecast operating profits of £[] million, which is a quarter of the Airwave 
Solutions profits forecast for any six-year period. Additionally, we note that a single 
year of Airwave Solutions’ profit over the forecast period 2019-2024 is more than 
the total ESN profit over the earlier or later six-year forecast period. 

5.36 We also note that the forecast period may understate the period over which the 
Airwave Network is likely to run. Although there is much uncertainty, it is possible 
that the Airwave Network may operate until 2029 and possibly longer, depending 
on the eventual length of the transition period. As noted by the Home Office, while 
using a six-year time-period, of 2019-2024, reflects the anticipated expiry of the 
Lot 2 contract: 

… should Motorola not deliver on its ESN commitments by 2024, and [], 
the financial benefits that it derives from the Airwave Network could 
extend for a number more years, [].429 

5.37 It is our provisional view that the financial forecasts set out above provide a good 
indication that Motorola’s incentives to deliver Lot 2 effectively and efficiently are 
dulled by the profits it derives from the Airwave Network. This effect was implicitly 
acknowledged by Motorola itself in a meeting with the Home Office in September 
2020. When asked whether Motorola had any ‘appetite to accelerate the ESN 
business case (Airwave shutdown)’, Motorola indicated that closing down Airwave 
sooner was not commercially attractive. It stated: ‘commercially, MSI would have 
very little to play with – the Airwave shutdown generates a []% reduction in 

 
 
428 The profit margin (the anticipated cash margin percentage) is calculated as the cumulative relevant 
charges less the cumulative relevant costs, including operational costs and capital investments including 
associated personnel. The contract requires Motorola to calculate and report the cash margin percentage 
achieved on an annual basis in providing the services to the Home Office. At the end of the term, []. 
Sources: ESMCP Financial Report April 2021 and Annual Financial Report Review dated 5 May 2021. 
429 Home Office submission and response to working papers, 24 May 2022, paragraph 107. 

https://assets.publishing.service.gov.uk/media/62b9a1c9e90e0765d6e8263d/Home_Office_Submission_and_Response_to_Working_Papers.pdf
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revenue, ... and any commercial incentives would have to be so large to 
compensate for Airwave they would not likely fly for either party’.430 

5.38 We have also considered whether Motorola’s exposure to claims for damages by 
the Home Office could impact on Motorola’s incentives. The Home Office told us 
that there are two types of liquidated damages that are available to the Home 
Office under the Lot 2 contract. These are for ‘Delay Payments’431 and ‘Service 
Credits’432 and both relate to direct and indirect costs incurred as a consequence 
of default by Motorola.433 Both the Delay Payments and Service Credits fall within 
the overall limitation of liability cap, where this cap limits Motorola’s total liability 
under the contract for direct losses to 150% of Motorola’s previous year’s revenue 
on the contract (estimated at approximately £[] million earlier this year; at the 
time of this provisional decision report, the Home Office estimates it at 
approximately £[] million).434 

5.39 Given the above, it appears that Motorola’s maximum exposure under the ESN Lot 
2 contract is around £[] million.435 On that basis, Motorola’s maximum liability 
exposure for failing to deliver Lot 2 would be less than the annual operating profit 
which Motorola would make in (seven of the eight years of) the forecast period 
from 2019-2026 from operation of the Airwave Network. 

5.40 Given the above evidence, we provisionally find that Motorola has a direct financial 
incentive to prioritise the continued operation of the Airwave Network for as long 
as possible over the effective and efficient delivery of Lot 2. 

Wider financial and strategic incentives 

5.41 This section considers whether the direct financial incentives that we have 
identified may be offset by wider financial and strategic incentives. In particular, we 
examine whether and to what extent any failure to deliver effectively and efficiently 
its Lot 2 obligations could negatively affect Motorola’s reputation and the potential 
future profits and revenue streams which it can earn within other markets. 

Motorola’s submissions and internal documents 

5.42 Motorola told us that: 

 
 
430 Deloitte’s contemporaneous note of 16 September 2020 meeting with Motorola, with Motorola’s 
confirmation that the meeting note was an accurate representation of what had been discussed.  
431 If Motorola fails to achieve a Key Milestone Date then the Home Office is entitled to Delay Payments. 
432 If and when the ESN goes ‘live’ and Motorola fails to meet certain performance levels, then the Home 
Office would be entitled to Service Credits. Service Credits are only applicable once the ESN service is live. 
433 Home Office response to Q1 and Q4 of CMA RFI dated 13 October 2021, and additional evidence 
provided by the Home Office on 16 September 2022. 
434 Home Office response to Q1 of CMA RFI dated 13 October 2021.  
435 We note that, in the event of wilful default Motorola’s maximum liability would be around £[] million. 
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(a) It has a strong strategic incentive to deliver ESN, and that it was ‘keen to 
ensure the handover from the Airwave Network to ESN was smooth, and 
Motorola believed that its corporate reputation would be enhanced 
accordingly’.436 

(b) Its global acquisition strategy over the last four to five years has been 
focused on the broadband ecosystem that pioneering technologies like ESN 
are delivering.437 

(c) It has been talking to other customers throughout the world on similar types 
of projects which involve the Kodiak technology.438 

(d) It is therefore in its interest that ESN is viable and working as quickly as 
possible.439 

5.43 Motorola did not provide evidence of the magnitude of these wider strategic 
incentives. Nor evidence of how they compare to any reduction in profits that 
Motorola would experience once customers switch from the Airwave Network to 
ESN. 

5.44 Motorola also told us that, in the longer term, there may be upsell opportunities for 
Motorola in Great Britain, once ESN is operational. During the site visit, Motorola 
told us about ‘all the investment Motorola’s been putting into new technologies. 
[]. ... All of these things are things that Motorola is invested. And as we have 
done, we’ve invested over £[]bn. That’s stuff that we want to sell into our second 
biggest market, which is the UK’. In response to our request for supporting 
evidence on this point, Motorola clarified that ‘these comments were purely 
speculative. ... it is Motorola’s firm belief that – once fully deployed – ESN will not 
only be a crucial piece of national infrastructure, but a key driver of innovation and 
transformation within the mission critical safety environment. This is the key 
message that [] [Motorola] sought to convey to the Group when making the 
statement set out above.’440 

5.45 At other times, Motorola has told us that it maintains a strong focus on LMR 
networks, noting that ‘customers very much regard LMR networks as current 
technology and as such are willing to invest significant sums in their development 
to maintain that technology in the future.’441 Motorola told us that: 

 
 
436 Motorola’s response to the CMA’s Issues Statement, 10 January 2022, paragraph 68. 
437 Motorola Hearing with the CMA on 10 February 2022.  
438 Motorola Hearing with the CMA on 10 February 2022. 
439 Motorola Hearing with the CMA on 10 February 2022.  
440 Motorola RFI response to CMA RFI dated 13 December 2021, paragraphs 212, 213.  
441 Motorola’s Fifth Supplementary Submission to the CMA’s Oral Hearing on 10 February 2022, paragraph 
2.  

https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
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(a) It is currently involved designing and developing LMR systems that are 
expected to be in operation until 2039 (in []) and 2040 (in [] and []).442 

(b) It continues to invest approximately $[] million per annum in LMR R&D.443 

(c) It has invested ‘significantly, developing products that facilitate the ‘hybrid’ 
operation of both LMR and broadband networks (including the development 
of dual mode devices) while such transition takes place, or even on a longer 
basis.’ It has also tried to explore discussions of ‘... a ‘hybrid’ solution with the 
Home Office, but these were rebuffed.’444 

5.46 Additionally, and as we note in section 2 of this report, since the launch of this 
investigation, Motorola has informed the Home Office of [].445 In its letter about 
that, which was sent before the Group published its issues statement or any 
working papers, Motorola noted that one potential remedy resulting from the 
CMA’s market investigation was divestiture of the Airwave business and, as such, 
it had []. We are required to take this step in order to directly address the CMA’s 
concerns.’446 

5.47 Motorola also explained its reasons for this decision at a hearing held on 10 
February 2022, stating that [].447 When we put it to Motorola that we considered 
it to be counterintuitive for a technology business to choose to exit a ‘ground-
breaking cutting-edge project’; Motorola told us that we should ‘consider the 
impact if we [Motorola] were forced by a government authority to divest a business 
that lies at the very heart of what we do and our company's mission and 
purpose’.448 

Provisional assessment 

5.48 We have identified five factors that may have an impact on the magnitude of any 
incentives Motorola has to protect its global reputation and generate future profits 
in other markets: 

(a) The size of global opportunities that could flow from its involvement in ESN, 
that is primarily in relation to future sale opportunities for its Kodiak 
application, against the size of future opportunities linked to LMR technology. 

 
 
442 Motorola’s Fifth Supplementary Submission to the CMA’s Oral Hearing on 10 February 2022, paragraph 
2.  
443 Motorola’s Fifth Supplementary Submission to the CMA’s Oral Hearing on 10 February 2022, paragraph 
3.  
444 Motorola’s Fifth Supplementary Submission to the CMA’s Oral Hearing on 10 February 2022, paragraph 
7.  
445 Letter from Motorola to Home Office dated 16 November 2021. 
446 Letter from Motorola to Home Office dated 16 November 2021. 
447 Motorola Hearing with the CMA on 10 February 2022. 
448 Motorola Hearing with the CMA on 10 February 2022. 
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(b) The strength of the competition faced by the Kodiak application globally. 

(c) The importance of reputation as a driver of choice, relative to other factors. 

(d) The extent to which Motorola’s performance can be observed by customers. 

(e) The incremental impact of further ESN delays on Motorola’s reputation. 

5.49 Our provisional analysis of Motorola’s wider financial incentives is summarised 
below. A more detailed description of the relevant evidence and analysis is set out 
in Appendix F, paragraphs 8 to 27. 

5.50 Using Motorola’s internal database of opportunities, we estimated future sales 
opportunities for the Kodiak application and profits that Motorola could expect to 
derive from these. 

5.51 We estimated that the average annual profits from Kodiak opportunities outside 
Great Britain are likely to be below a maximum of £[] million a year from 2022 
until 2027 – and that only a proportion of these are likely to be impacted by further 
delays to Lot 2. We are minded to regard the scale of these potential future profits 
as unlikely to materially change Motorola’s incentives to deliver Lot 2 effectively 
and efficiently given that doing so would also result in the reduction, and ultimately 
elimination, of profits for Motorola from the continued operation of the Airwave 
Network (which as set out above amount to approximately £[] billion from 2019 
to 2026, around ten times as the size of its Lot 2 profits). 

5.52 We have also considered whether reputational consequences could impact on 
Motorola’s incentives. In this regard, we note that the delivery of ESN would be 
only one factor in Motorola’s overall reputation, alongside delivery of other 
projects. Based on the evidence and analysis set out at paragraphs 21 to 27 of 
Appendix F, our provisional assessment is that while reputation likely matters to 
international customers, the impact of delays in Great Britain on Motorola’s 
international reputation could be limited by the fact that: 

(a) Impacts on Motorola’s reputation would not necessarily cause Motorola’s 
international profit opportunities to drop to zero as Motorola would likely win a 
proportion of contracts for which it competes internationally in any event and 
reputation is not the only factor driving choice; 

(b) the Kodiak MCPTT application appears to have a strong competitive position 
and international customers may as a result have limited outside options in 
any event; 

(c) international customers would likely find it difficult to assess the performance 
of Motorola in Great Britain and/or disentangle to what extent outcomes are 
due to Motorola’s performance or driven by external factors; and 
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(d) any impact of ESN delays on that reputation is likely to have already 
occurred, reducing the incremental impact of any further delays. 

5.53 We note that Motorola has submitted that it has a strong incentive to deliver ESN 
effectively and efficiently in order to build its reputation as it considers there to be 
significant future opportunities to offer other customers products involving the 
Kodiak technology. However, as highlighted in paragraph 5.45 above, it has also 
submitted that it maintains a strong focus on investing in LMR networks and that 
LMR networks are viewed as current technology by customers. We consider that 
the fact that LMR technology is expected to continue into the future is likely to 
weaken the significance of the wider financial incentives from effectively delivering 
ESN. 

5.54 We also note that Motorola’s financial and strategic incentives to deliver Lot 2 
would appear to vary significantly at different stages of the contract (as seen with 
the DoR). As noted by the Home Office, ‘near the end of the Lot 2 contract, 
Motorola will be aware that it may take additional time for the Home Office to find a 
replacement provider, and then further time for that replacement provider to deliver 
the ESN service that the Home Office requires. Thus, in, for example, 2023, 
should Motorola do nothing on its ESN commitments it would only forgo ESN 
profits for one year, but could expect to earn multiple additional years of Airwave 
profit.’449 

5.55 Given the above, our provisional view is that the evidence we have obtained does 
not indicate that Motorola’s potential future profits resulting from global 
opportunities that could flow from its involvement in ESN and/or reputational 
effects would be sufficient to change materially the incentives flowing from the 
profitability of the Airwave Network. 

Motorola’s business strategy 

5.56 In this subsection we consider Motorola’s business strategy, based on a review of 
internal documents of Motorola’s senior management. An analysis of the strategic 
intentions can be informative when considered alongside an analysis of financial 
benefits to see if they are consistent. 

5.57 A more detailed description of the evidence and analysis is set out in Appendix F, 
paragraphs 28 to 47. In summary, in our provisional view, the available evidence 
shows that: 

(a) Motorola’s acquisition of Airwave Solutions was mooted in 2014. Motorola’s 
strategic rationale for the acquisition of Airwave Solutions was based on an 
expectation that the end result would be a ‘merger’ of TETRA and LTE 

 
 
449 Home Office submission and response to working papers, 24 May 2022, paragraph 108. 

https://assets.publishing.service.gov.uk/media/62b9a1c9e90e0765d6e8263d/Home_Office_Submission_and_Response_to_Working_Papers.pdf
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(rather than a solution in which the LTE system replaces the TETRA system, 
with a hard deadline for the switch-off of the Airwave Network, as envisaged 
by the Home Office). 

(b) Motorola expected ESN to be delayed and in financial terms, it considered 
the acquisition of Airwave Solutions as an ‘arbitrage play’ against ESN.450 
Evidence suggests that delays to ESN were the main factor in making the 
acquisition a sound investment. Motorola told the Home Office during the 
2016 negotiations that, if ESN was delivered on time, its acquisition of 
Airwave Solutions appeared to make little financial sense.451 As discussed 
above, the evidence available to us of ‘wider strategic reasons’ does not 
indicate that these materially change the incentives created by the 
profitability of Airwave Solutions at the time or currently. 

(c) Motorola’s commitment to ESN both in terms of its scope and timelines, as 
conceived by the Home Office, was ambivalent at best, based on comments 
made about the project at various points in time: in 2015, ESN was expected 
to ‘struggle along and falter (in the voice domain)’452; in Spring 2017, as part 
of a presentation prepared for a strategy session,453 Motorola stated that its 
aim for ESN was for it ‘to succeed in some form, as minimum as a 
data/backup voice network for MCV [Mission Critical Voice] users’; whereas, 
what it wanted for the Airwave Network was ‘Extensions for as long as 
possible at lowest discount’ and ‘Significant user groups remain on Airwave 
for voice eg Police’. Motorola’s internal scenario modelling suggested that a 
scenario in which ESN is ‘delayed but successful’ was the most financially 
lucrative option for Motorola.454 In January 2020, in an internal email [] 
(Motorola []) set out his view that he expected it to become ‘clear that ESN 
won't work as envisaged’ and that the ‘whole project could even be moved to 
some other body ... depending on how bad it looks.’455 

(d) Motorola preferred a long-term outcome in which the Airwave Network 
infrastructure would co-exist alongside a much-reduced ESN, with the former 
delivering voice and the latter data only. In 2020, Motorola suggested to the 
Home Office that ‘the proven Airwave Service could continue to provide 
reliable voice services and the new ESN Service would focus on enhanced 

 
 
450 Motorola internal email dated 18 February 2021. 
451 Motorola email to Home Office dated 27 January 2016. 
452 Motorola internal email dated 30 June 2015. 
453 Motorola internal presentation. Motorola told us that the Home Office was at the time [], and therefore 
this was not Motorola’s strategy as such. (Motorola Hearing with the CMA on 10 February 2022,. Our review 
of internal documents indicates that at the time the project had just gone through a major replanning exercise 
(CR110, concluded in February 2017). Motorola’s internal documents suggest that the Home Office [] 
(see: Motorola internal email dated 11 May 2018. []. The strategy meeting (in May 2017) in fact coincided 
with some of the events detailed in the review by a senior Motorola executive ([] (in June/July 2017), that 
found that there were significant issues in Motorola’s delivery of its Wave 7000 software. 
454 Motorola internal presentation. 
455 Motorola internal email dated 21 January 2021.  
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services’.456 Motorola also wanted Airwave Solutions to obtain a long (10-
year) extension to the provision of the Airwave Network. One internal email 
notes that: ‘Our ideal position is to have []. In essence, we should have a 
10-year deal for MC [Mission Critical] Voice and Priority Data with a price per 
user per month that includes PTT voice on Airwave and XGBs of data.’457 
Motorola also carried out analysis in 2020 that showed that an 
option/scenario in which the Airwave Network continues for the foreseeable 
future ‘provides improved and more stable long-term financials and de-risks 
the UK public safety modernization effort’.458 

5.58 The above attitudes, objectives and approaches have been in existence since 
2015. They have been privately reflected in internal documents on a regular basis 
by Motorola’s management from 2015 to at least late 2020. We are minded to 
regard such attitudes, objectives and approaches as being not necessarily aligned 
with Motorola’s customer’s priorities, nor necessarily consistent with its customer’s 
financial incentives. The evidence we have seen suggests that Motorola 
anticipated, and on occasions appears to have sought, a long term future for 
public safety communication in Great Britain that would be very different from what 
its customer, the Home Office, envisaged when it awarded the contract to 
Motorola. 

5.59 Motorola is by far the largest supplier of LMR technology for public safety in the 
world and analysts have often commented on the risk that LTE technology posed 
to the future of the company. In this respect, ESN was closely monitored and its 
success seen as a potential risk to Motorola’s long term future, particularly in the 
years to 2018. The perceived threat and analysts’ views of the company shifted 
significantly when it became apparent in 2018 that the ESN project was being 
significantly delayed.459 

5.60 The importance of Airwave Solutions to Motorola’s investors is underlined in an 
email exchange between Motorola’s [] ([], Motorola) and [] ([] Motorola) 
(dated 18 February 2021), in which [] stated that ‘I had subconsciously forgotten 
how impactful this acquisition was and still is to our company....... too bad there 
aren't other deals out there like this one!!!! $[] of EBitda per annum for a $1.1 B 
purchase price!’ ... ‘I remember hearing in that 1st year was the LMR is dead 
thesis and you bought another dying LMR business. Would love to have some 

 
 
456 Email from Deloitte to Motorola dated 16 September 2020. 
457 Motorola internal email dated 21 January 2020. 
458 Motorola internal presentation dated 16 October 2020. 
459 See [] ([], Motorola Solutions) comments in the Motorola Q4 2018 trading call in which he described 
the importance of the £1.45 billion extension to Airwave from 2019 to 2022 and stated he was ‘thrilled about 
the Airwave extension’. IWCE, 8 February 2019, Motorola Solutions announces details of $1.45 billion 
Airwave deal, projections for 2019 growth - Urgent Comms  

https://urgentcomm.com/2019/02/08/motorola-solutions-announces-details-of-1-45-billion-airwave-deal-projections-for-2019-growth/
https://urgentcomm.com/2019/02/08/motorola-solutions-announces-details-of-1-45-billion-airwave-deal-projections-for-2019-growth/
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more LMR dying businesses with []% EBITDA's!!’ [] responded saying that 
‘AW was a great arbitrage play that was executed to near perfection.’460 

5.61 We are accordingly minded to assess the evidence as showing that Motorola’s 
business strategy is consistent with its direct and wider financial and strategic 
incentives to keep the Airwave Network operational and to continue developing 
LMR systems for as long as possible given the profitability of both. Those factors 
are consistent, in our provisional assessment, with a dulling of its incentives to 
deliver Lot 2 effectively and efficiently. 

Provisional conclusions on incentives created by Motorola’s dual role 

5.62 In a well-functioning market, we would expect Motorola’s incentives to deliver Lot 2 
effectively and efficiently to be greater than its incentives to benefit from the 
continued operation of the Airwave Network. However, based on the above 
analysis, our provisional overall view is that Motorola’s incentives to deliver Lot 2 
effectively and efficiently are likely to be significantly dulled by its ownership of 
Airwave Solutions. This is because Motorola has compelling financial incentives to 
prolong the operation of the Airwave Network which are not offset by its wider 
financial and strategic incentives. This provisional conclusion is supported by the 
body of evidence suggesting that Motorola’s business strategy is consistent with 
such direct and wider financial and strategic incentives. 

Ability 

5.63 This subsection assesses Motorola’s ability to act on the incentives described 
above, focusing in particular on whether: 

(a) Motorola has the ability to have a material effect on the overall delivery of 
ESN, through its delivery of Lot 2, and thus on the likelihood that Airwave 
Solutions’ operation of the Airwave Network (and associated profits) 
continues for longer; and 

(b) Motorola’s ability to act on the incentives described above is constrained by 
the contractual provisions agreed between the Home Office and Motorola, 
including the DoR. 

5.64 A summary of our provisional analysis is set out below. A more detailed 
description of the evidence and analysis is set out in Appendix F, paragraphs 77 to 
81. 

 
 
460 Motorola internal emails dated 18 February 2021. 
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Motorola’s role in Lot 2 

5.65 Motorola is responsible under Lot 2 for delivering the MCPTT application (Kodiak), 
which is to be installed on users’ mobile devices, to specification; a core 
network;461 and service support.462 We focus on Motorola’s role as a key supplier 
of two critical components or aspects of ESN: the Kodiak MCPTT application and 
infrastructure and testing environment. 

Kodiak MCPTT application 

5.66 Motorola is the sole supplier responsible for building, testing and providing a 
Kodiak MCPTT application which is to be installed on users’ mobile devices. 

5.67 The Kodiak MCPTT application provides push-to-talk voice communications over 
cellular networks, including 4G. Kodiak has historically been used primarily in the 
USA and by ‘yellow light’ services,463 for example highways, energy, and other 
agencies.464 Motorola develops the software in [], before it is shipped to the UK 
for testing. 

5.68 The Kodiak MCPTT application is a core component of ESN because, without it, 
user organisations will have no ability to use push-to-talk voice communications. 
Evidence demonstrating the importance of Kodiak is set out in Appendix F at 
paragraphs 67 to 76. 

5.69 In other words, Motorola is the only supplier of an essential component of ESN. Its 
delivery is, as Motorola acknowledged at its hearing with us on 10 February 2022, 
on the critical path of the ESMCP465 and this gives Motorola the ability to delay 
ESN (unless the DoR is effective to prevent that). 466 

 
 
461 Including (i) server rooms in two data centres; (ii) Operational Support Systems (OSS), fault management 
systems, event and protective monitoring systems, and service management systems; (iii) Business Support 
Systems (BSS), to enable billing and services to users such as a product catalogue and order management; 
(iv) Home Subscriber Server (HSS); (v)  other core network hardware and software; and (vi) a Security 
Operations environment. 
462 Including: (i) user service desk and support capability; (ii) user device management and SIM card 
provisioning; and (iii) interface documentation. 
463 The difference between ‘blue’ and ‘yellow’ light communications is the additional set of features required 
to provide mission critical capability, for example, prioritisation and pre-emption of calls when circumstances 
dictate, the emergency assist button and more. 
464 IAP, ESMCP report, dated February 2019. 
465 Motorola Hearing with the CMA on 10 February. 
466 Motorola Hearing with the CMA on 10 February. This was explained further in the 5 May 2022 hearing 
with Motorola where Motorola stated that it had a theoretical ability to delay but no actual ability to delay. 
Motorola stated that it had ‘… substantially completed in our Lot 2 deliver contract, therefore, we do not have 
an actual ability to delay the programme, given the substantial progress that has been made so far and the 
state we are in terms of the, the contractual delivery on the programme’. Motorola Hearing with the CMA on 
5 May 2022. We are not persuaded by this argument as Lot 2 has not been fully delivered yet. 
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Deed of Recovery 

5.70 The acquisition of Airwave Solutions by Motorola shortly after it had been awarded 
the ESN Lot 2 contract467 was recognised by the Home Office as a ‘conflict of 
interest’. The available evidence suggests that the Home Office recognised that 
the acquisition had the potential to dull Motorola’s incentives to deliver Lot 2 
effectively and efficiently. The DoR was put in place in early 2016 with the aim of 
mitigating the issue. 

5.71 The DoR contains a number of provisions setting out financial consequences for 
Airwave Solutions in the event that delays in the shutdown of the Airwave Network 
are regarded as solely attributable to Motorola for a period in excess of 90 days (in 
aggregate).468 The DoR, as amended in 2018, provided that the ‘discount rate’ for 
missing delivery would reduce by specified ‘step-downs’ if specific delivery 
milestones were met. The first ‘step-down’ would be from []% to []% and 
would occur if the milestone relating to the roll-out of Kodiak 9.1 was met.469 

5.72 Motorola told us that the DoR was designed to address or mitigate risk as a result 
of Motorola’s dual role and specified remediation and financial remedy in the event 
of delay. Motorola submitted that: 

(a) The DoR ensures, through the discount sums available, that Motorola 
remains highly incentivised to deliver its part of ESMCP; 

(b) the Home Office has not claimed under the DoR, which confirms that 
Motorola has not caused ESN to be delayed; and 

(c) the incentives to deliver under the DoR have been key to Motorola, as 
Motorola delivered its components of ESN despite delay issues caused by 
the Home Office.470 

5.73 We have therefore considered the extent to which the contractual mechanisms 
that are in place (ie the DoR and other contractual provisions aimed at 
incentivising suppliers to deliver the programme) are sufficient to counteract the 

 
 
467 Motorola was told by the Home Office that it had won the Lot 2 bid on 13 November 2015. The sale and 
purchase agreement for Airwave Solutions was signed on 3 December 2015. A few days later the Home 
Office and Motorola entered into the Lot 2 contract. 
468 In 2017, the DoR was amended to delete the time period of ‘in excess of ninety (90) days in aggregate’ so 
that Motorola may be liable for delays of any duration it solely causes. 
469 The milestone number changed over time as other milestones were agreed, but at the time it was met this 
was Milestone 23. 
470 Motorola’s response to the CMA’s market investigation reference, 15 November 2021, paragraphs 5-6. 
Also, paragraph 18: ‘Put another way, if, but for Motorola’s failure to deliver its Lot 2 elements on time, the 
ESMCP mobilisation would be complete (and users confirm they are ready to start transitioning to ESN) the 
Home Office may seek to claim under the Deed of Recovery (which it has not done). Otherwise, Motorola is 
not liable for ESN programme delays.’ 

https://assets.publishing.service.gov.uk/media/6239d7588fa8f540f089543e/Motorola_response_to_MIR.pdf
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incentives that we have provisionally identified in paragraphs 5.21 to 5.62 above. 
In that regard, we note the following. 

5.74 First, the DoR appears to have had some effect on Motorola’s efforts to deliver 
Kodiak software by the agreed milestone in 2019. Internal documents indicate that 
reducing the DoR rate from []% to []% was a significant incentive to Motorola 
to achieve the milestone relating to the roll-out of Kodiak 9.1 (Milestone 23). As 
early as January 2019, this was referred to in internal documents as the ‘DoR 
stepdown milestone’.471 In an internal email dated 10 January 2019, [] 
(Motorola’s []) stated that ‘From MSI perspective we are financially motivated to 
achieve [] and the []’.472 However, as the deadline approached, this approach 
changed to a more ‘pragmatic’ one to avoid any issues ‘which could jeopardise the 
DoR stepdown milestone’.473 The evidence suggests that the incentive to reach 
the milestone that would see the DoR reduced to []% incentivised Motorola to 
deliver its contractual commitments. There is also evidence, dating from prior to 
2019, of the incentivising effect of the DoR in March 2017 when Motorola [] 
expressed concerns about a five-week delay in Motorola’s failover testing that 
risked leading to DoR issues.474 

5.75 Second, any effect that the DoR may have had on Motorola’s incentives appears 
to have been reduced by the tapering down of the DoR to the []% mark at the 
end of 2019, combined with the contract payment mechanism put in place in that 
year.475 In comparison with the period leading up to the end of 2019, we have 
identified very limited reference to the DoR in Motorola’s internal documents since 
the stepdown milestone was achieved. 

5.76 Third, our review of the DoR indicates that the circumstances in which the Home 
Office may claim under the DoR are restrictively defined to include situations in 
which Motorola is regarded as solely responsible for ‘mobilisation delays’ or 
‘transition delays’ and in the case of termination for ‘catastrophic failure’. This 
limits the circumstances in which the DoR could be invoked by the Home Office. 

5.77 That said, although the DoR has not been invoked in the Home Office taking legal 
action against Motorola, a variation of its terms in 2017 was used by the Home 
Office (as part of wider negotiations) to secure a £[] million discount. Motorola’s 
agreement to a payment (equivalent to []% of its revenue) is, it appears to us, 
consistent with an implicit acknowledgement that it had caused delays. 

 
 
471 Motorola internal email dated 4 February 2019. 
472 Motorola internal email dated 10 January 2019. 
473 Motorola internal email dated 9 October 2019. 
474 Motorola internal email dated 13 March 2017. 
475 Linked to Gate 4 delivery, ie delivery of the software to Motorola’s UK team for testing, rather than the 
fully tested and functioning software. In this context, we have seen evidence of Motorola acknowledging poor 
build quality of its outputs, due to a ’aggressive delivery timelines’, Motorola internal presentation, slide 72. 
See also 2017 Review by senior Motorola executive ([]) in Appendix F. 
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5.78 Finally, as explained below there appears to be some evidence that suggests 
Motorola has been able to materially influence the scope of the review of the 
remedial advisor (ThoughtWorks) in the context of the DoR. In particular, there is 
evidence of: 

(a) Motorola having considerable control over the scope of what the remedial 
advisor reviewed. In an email from Motorola to the remedial advisor at 
ThoughtWorks dated 7 December 2020, it set out the scope of work to be 
carried out: 

Please find attached our statement of works for you to review and confirm 
that you’re okay with. ... 

The process will be limited to the UK as the Motorola [software] 
development process is out of scope of the ESN Agreement, as such no 
access would be required to personnel in []. If there were any 
questions, then these would be fielded by our UK Kodiak 
representatives....476 

(b) Although the Home Office tried to reject the proposed scope of work,477 
Motorola was successful in significantly restricting the parts of its delivery that 
the remedial advisor was allowed to look at. In the review by ThoughtWorks 
in April 2021, Kodiak and Operations Support Systems/ Business Support 
Systems were considered to be out of scope, and as such were considered 
not relevant for exploration. ThoughtWorks’ report noted that this exclusion 
would not be the case in a normal remedial assessment and limited the 
recommendations it made (see paragraph 114, Appendix F). 

5.79 Taken together, we provisionally conclude that: 

(a) The DoR has incentivised some aspects of Motorola’s Lot 2 delivery, for 
example, significant efforts were made by the Kodiak developers to deliver 
version 9.1 in October 2019 due to the prospect of the tapering down of the 
DoR if the deadline was met, and resulted in certain remedial discounts to 
the Home Office; 

(b) nonetheless, the contract payment mechanism put in place in 2019 and 
tapering down of the DoR at the end of 2019 have reduced the effectiveness 
of this contractual provision; and 

(c) the effectiveness of the mechanism through which the remedial adviser can 
act is limited, as Motorola has been able exert material influence over the 

 
 
476 Email from Motorola to ThoughtWorks dated 7 December 2020.  
477 In emails from the Home Office to Motorola dated 11 December 2020 and 22 December 2020, the Home 
Office rejected the proposed scope of work for the Remedial Advisor but remained keen to get the remedial 
advisor appointed as soon as possible.  
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scope of the review and obligations do not necessarily flow from the 
recommendations of the remedial advisor.478 

Provisional conclusions on Motorola’s ability to act on incentives created by its 
dual role 

5.80 Having considered the available evidence, our provisional view is that Motorola 
has the ability to have a material effect on the overall delivery of ESN, through its 
delivery of Lot 2. That view is supported by Motorola’s acknowledgment to us that 
Kodiak is on the critical path for the ESMCP,479 giving it the ability to delay ESN.480 
A delay to this programme results in a necessity to prolong the operation of the 
Airwave Network. 

Observable outcomes in relation to the delivery of ESN 

Motorola’s submissions 

5.81 Motorola submitted that, as part of our assessment of its dual role in the provision 
of the Airwave Network and the delivery of ESN, we must investigate the delays to 
the latter and determine whether Motorola is wholly responsible for them. It stated 
that: 

... in order to check whether Motorola's dual role has in fact had an impact 
on outcomes, the CMA would have to look at whether the alleged 
shortcomings in relation to Motorola's ESN engagement are: 

(i) obviously different from what one would expect from an alternative, 
conscientious, supplier of the Lot 2 deliverables, taking account of the fact 
that such an alternative supplier would also work in an environment where 
(for example) effective systems integration and project management from 
the prime contractor (the Home Office) are absent, the Home Office 
continually changes both its requirements and the criteria for success, 
communication between key suppliers to the programme is restricted, and 

 
 
478 Under the terms of the Lot 2 contract, Motorola is required to implement reasonable recommendations by 
the remedial advisor that the Home Office approves of. On the face of it, it appears that there is scope for 
both the Home Office and Motorola to avoid the implementation of the remedial advisor’s recommendations. 
Where the Home Office does not approve some or all of the remedials advisor’s recommendations, Motorola 
would not be required to implement them. ESMCP Terms and Conditions - Lot 2, Version 4.0 [].  
479 Motorola Hearing with the CMA on 10 February. 
480 Motorola Hearing with the CMA on 10 February. This was explained further in the 5 May 2022 hearing 
with Motorola where Motorola stated that it had a theoretical ability to delay but no actual ability to delay. 
Motorola stated that it had ‘… substantially completed in our Lot 2 deliver contract, therefore, we do not have 
an actual ability to delay the programme, given the substantial progress that has been made so far and the 
state we are in terms of the, the contractual delivery on the programme’. Motorola Hearing with the CMA on 
5 May 2022. We are not persuaded by this argument as Lot 2 has not been fully delivered yet. 
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the supplier is prevented from any meaningful engagement with end 
users; and/or whether they are 

(ii) materially different from the shortcomings of other suppliers of ESN, 
i.e. whether Motorola is behaving in any way worse than the other 
contributors to the project. 

Put differently, the CMA could have examined: (i) if Motorola’s Lot 2 
deliverables were in delay; and if so; (ii) who was responsible for such 
delays (e.g. Motorola, the Home Office, EE, KBR, Chelton, Samsung, 
Deloitte etc.); and (iii) if Motorola is responsible, is it reasonable to 
conclude that such delay would not have happened absent Motorola’s 
ownership of Airwave.’481 

Provisional assessment 

5.82 We obtained a large number of documents from both Motorola and the Home 
Office, with particular focus on the negotiations that have taken place between 
them and possible sources of delays to ESN. 

5.83 Our review of this evidence provides a nuanced picture of what may have caused 
delays to ESN. That picture would not enable us to allocate responsibility in the 
way that Motorola considers necessary. The evidence we have obtained is not 
sufficiently clear-cut for us to be able to conclude whether, or the extent to which, 
Motorola is likely to have been the main cause of delays to ESN, or the precise 
extent to which it, or other parties or factors have been responsible for delays. 

5.84 However, we do not consider that such an exercise is necessary to identify 
whether a party has the incentives and ability to distort the competition that would 
otherwise apply in a well-functioning market, nor as a means of sense-checking 
that analysis by identifying whether there are observable outcomes that are 
consistent with such incentives, ability and distortion. 

5.85 This subsection therefore considers the observable outcomes in relation to the 
delivery of ESN to assess whether these could be indicators of distortions of 
competition in the relevant market. We do so not with the aim of determining 
conclusively whether Motorola or other parties are specifically responsible for 
delays but as a sense check of concerns flowing from our provisional views of 
Motorola’s incentives and ability. That is, to see whether or not there are 
observable outcomes that are consistent with such concerns. 

5.86 In this context, we have considered three questions: 

 
 
481 Motorola Response to Dual Role working paper, 11 May 2022, paragraphs 12 and 13. 

https://assets.publishing.service.gov.uk/media/62b9a193d3bf7f0afecf6a5f/Motorola_response_to_dual_role_WP.pdf
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(a) What might be expected from Motorola, if it is trying to meet its customer’s 
needs in the manner that would be expected in a well-functioning market (eg 
by improving quality, introducing better products, innovation and supplying 
the products customers want)?482 

(b) What are the outcomes483 observed by third-party experts that have reviewed 
the programme and examined Motorola’s delivery of Lot 2? 

(c) Are these outcomes consistent with concerns about Motorola’s incentives 
and ability in relation to delivery of ESN? 

What might be expected from Motorola absent the dual role? 

5.87 In relation to the first question, absent the dual role, Motorola might reasonably be 
expected to be incentivised to deliver Lot 2 effectively and efficiently given that: 

(a) the revenues Motorola earns from ESN would be more than the revenues 
that Motorola earns as a subcontractor to Airwave (see Appendix F); and 

(b) delays to ESN would be likely to have a direct negative financial impact484 on 
Motorola.485 

5.88 Given its status and understanding of the nature of the challenge to deliver Lot 2, 
Motorola may reasonably be expected to have anticipated the need to do some, if 
not all, of the following: 

(a) Invest in infrastructure and capabilities which would allow it to deliver Lot 2 
effectively and efficiently; 

(b) recruit and invest in skilled personnel to ensure it had the right people at all 
levels to so deliver; 

 
 
482 See CC3 (Revised), paragraphs 10, 12. ‘Competition is a process of rivalry as firms seek to win 
customers’ business. It creates incentives for firms to meet the existing and future needs of customers as 
effectively and efficiently as possible – by cutting prices, increasing output, improving quality or variety, or 
introducing new and better products, often through innovation; supplying the products customers want 
rewards firms with a greater share of sales.’ … ‘Vigorous competition between firms also fosters economic 
growth, as firms respond to competitive pressure by striving for efficiency and directing their resources to 
customers’ priorities.’ 
483 CC3 (Revised), paragraph 127. As noted in the Markets Guidance, ‘prices and costs are not the sole 
indicators of the level of competition in a market. Poor quality, lack of innovation, or limited product ranges 
are prominent among other indicators of weak competition in a market. Evidence about this kind of indicator 
tends to be qualitative, coming particularly from surveys, questionnaires or discussions with customers, 
investors, or other market observers. In several past market investigations, such analysis has spotlighted 
various negative non-price factors as important indicators of weak competition.’ 
484 For example on 1 September 2017, Motorola was projecting a negative gross margin for the ESN 
contract, and noted that ‘each month of delay reduces GM by US$[]m’, Motorola presentation dated 1 
September 2017.  
485 For example, delayed revenue from future sales opportunities in relation to the Kodiak MCPTT 
application. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
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(c) try to address identified problems as impeding the progress of delivery or 
creating friction with the customer; 

(d) increase the effort required to make ESN work given: 

(i) its assessment that inherent issues and/or complexity was likely to have 
made ESN falter and this was a highly complex and first-of-its-kind 
programme; and 

(ii) its knowledge that contracts do not include exhaustive provisions for all 
relevant elements of project delivery, especially when products or 
services are complex. 

What are the observable outcomes? 

5.89 In relation to the observable outcomes, based on the multiple independent reviews 
that have been carried out (including by the IAP), it seems to us that the root 
causes of the overall delays to ESN are complex. It is likely to be a reasonable 
conclusion that the government’s own approach to the programme486 played a 
major part in the issues that have been experienced in its delivery since its 
inception. That is likely to be the case both in the government approach to 
procurement, and in setting an original deadline for ESN transition that, 
notwithstanding suppliers’ agreements to meet it, might now be seen as having 
been overly optimistic and as driven by the desire to end its reliance on the 
Airwave Network. 

(a) However, we note that various third-party experts who have reviewed the 
ESN programme have pointed out significant issues in the delivery of those 
parts for which Motorola is responsible, as summarised below. A more 
detailed summary of such expert reports is set out in Appendix F at 
paragraphs 89 to 127.487 

(b) Both the IBM and ITHC reports (commissioned by Motorola) identified 
serious issues with regard to Motorola’s ability to deliver software and 
infrastructure environments. They identified various serious security and 
software faults. IBM found that ‘delivery quality is not to the expected level’ 
and both ThoughtWorks and IBM identified a series of problems which could 
be ‘linked to a lack of automation practises and tooling’.488 This was 

 
 
486 ThoughtWorks Final Report and Recommendations, April 2021.  
487 In considering the evidence of third parties that have reviewed the programme, we are minded to place 
weight on the reviews carried out by third party IT experts for three main reasons: (i) each of the reports 
considered in Appendix F was commissioned by Motorola; (ii) the reviews involved experts experienced in 
reviewing complex IT projects; and (iii) the reports were not written with customer or public confidence in 
mind and, as such, are more likely to provide an unbiased description of events. 
488 ThoughtWorks Final Report and Recommendations, April 2021, page 8. ESMCP Programme IBM Review 
Summary, 3 May 2021.  



177 

consistent with observations made by a senior Motorola executive ([]) in 
2017 in his review of the delivery of the Wave 7000 application. 

(c) A need for Motorola to recruit and invest in skilled personnel to ensure it 
had the right people at all levels to deliver Lot 2 was also identified. IBM 
recommended that Motorola ‘inject additional skilled resources to implement 
the recovery actions’ and ‘identify skill gaps (eg performance test) and secure 
skilled resources to recover the delivery’. We also note that the IAP thought 
‘it is valid to ask whether Motorola were putting all their best people onto 
fixing programme issues, in contrast with EE’.489 

(d) Third-party experts have commented on the need for, and lack of, a 
partnership relationship between Motorola and Home Office. Some of 
them have also cited the need for the parties to establish more open 
communications. For example, the IAP’s 2019 recommendation490 of a 
collaborative and (if possible) co-located approach to testing echoed a similar 
2016 recommendation by the first remedial advisor (Actica). Both 
ThoughtWorks and IBM in 2021 also recommended implementing integrated 
organisation for testing and pointed to the need for joint Home 
Office/Motorola leadership. 

(e) The importance of transparency (openness) as a pre-requisite for the 
timely delivery of ESN has also been noted by various third-party experts. 
This was identified in 2016 by Actica and again, in 2021, by ThoughtWorks 
who noted the need for improvements in this area within two months, 
otherwise future delays would be inevitable. 

(f) Some third-party experts have commented on Motorola’s inertia to address 
issues as they arose. The IAP (2022) told us that it felt ‘the Home Office 
team was struggling to escalate resource and capability issues and get 
resolution, compared with EE.’491. IBM also considered that Motorola was 
demonstrating a lack of ownership and passive behaviour, citing ‘process 
rather than problem management’ and a ‘lack of ownership’ for problems.492 

5.90 We also note that there are areas where it is unclear from the view of third-party 
experts whether Motorola has the ability to address the identified issues. For 
example, ThoughtWorks noted that ‘the lack of demonstrable software 
development and delivery good practice by MSI will very likely result in ongoing 
problems when the platform does eventually go live’. It also noted that: ‘In the case 
of the Operations Support System (OSS), Business Support System (BSS) we 
would have expected these services to be the sole responsibility of EE, as it is a 

 
 
489 Comments from the IAP following the Hearing on 24 February 2022.  
490 IAP, ESMCP report, dated February 2019. 
491 Comments from the IAP following the Hearing on 24 February 2022. 
492 IBM, ESMCP Review summary, 3 May 2021. 
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clear divergence from MSI’s core Kodiak competencies and has resulted in 
various issues which could have been avoided had this not been the case’.493 

5.91 Third-party experts note that prior to 2019, there were multiple causes and 
sources of delays to ESN. This includes Actica in 2016 and the IAP (and the 
observations made in Motorola’s own review conducted by a senior Motorola 
executive ([]) in 2017 are to similar effect). However, since 2019 third-party 
experts have highlighted the role of Motorola’s performance in contributing to 
delays. For example, the IAP say that: ‘From 2019 onwards, performance issues 
have been largely associated with deviations from mutually agreed delivery plans. 
Those issues relate to the infrastructure and app that Motorola have to deliver. 
Infrastructure issues (ie the environments) are well documented and concern for 
example, the removal of the B+ reference environment, late delivery of the 
production mirror environment and the delays in BSS release 2. The app (Kodiak) 
is well regarded, but during testing (and inevitably) some of the ‘blue light features’ 
have been found not to work as intended/hoped for. Given that so much else on 
the programme has now been delivered, it is understandable that these issues are 
now in sharp focus.’494 

5.92 We note that Motorola has submitted that findings by the PAC and NAO show that 
the Home Office is responsible for delays to ESN. For the following reasons, we 
are not minded to consider that this evidence demonstrates, as claimed by 
Motorola, that the ‘latest National Audit Report (NAO) lays the blame for delays to 
the development of ESN squarely at the feet of the Home Office,495: 

(a) The NAO’s role is independently to examine public spending, overseen by 
the PAC. Its remit is to check whether government departments have used 
their resources effectively and efficiently. Its focus on that issue means its 
views do not necessarily provide a rounded assessment of the delivery of Lot 
2. It did not review Motorola’s delivery or that of other suppliers, or the 
approach to delivery (as carried out by IT experts) and relied on a much more 
limited range of evidence relating to the efficiency of the Home Office’s 
spending. 

(b) There is evidence that the Home Office took a ‘no blame approach’496 to 
replanning ESN in 2016 and 2018 and managed its communications with the 
parties and publicly with this in mind. The nature of the 2018/19 reset meant 
that the parties agreed to take a ‘clean slate’ approach.497 As such, the Home 
Office did not speak publicly about the challenges it was facing with 

 
 
493 ThoughtWorks Final Report and Recommendations, April 2021.  
494 Comments from the IAP following the Hearing on 24 February 2022.  
495 Motorola's response to the CMA’s proposal to make a market investigation reference, 18 August 2021, 
paragraph 24. 
496 ESMCP Programme Board Paper, 10 October 2016.  
497 Motorola internal document, 17 September 2018. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1027882/Motorola_1.pdf
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Motorola’s delivery. More generally, the Home Office has been concerned 
about not undermining customer confidence which is required for the 
effective transition to ESN. 

5.93 We have also considered two additional sources of information on causes of 
delays to ESN, our observations on which are summarised in the following 
paragraphs: 

(a) evidence from Simon Ricketts and the IAP; and 

(b) evidence from Motorola’s internal documents. 

Evidence from Simon Ricketts and the IAP 

5.94 We have considered Simon Ricketts’ assessment to the Parliamentary Under 
Secretary to the Home Office in October 2017. That assessment summarised a 
range of factors causing delays (including the alleged failure of KBR to deliver Lot 
1, the slower than anticipated mast deployment by EE and alleged failures in the 
Home Office’s procurement process). They also included Motorola’s ‘late 
mobilisation of UK resources and confusion around their undertakings.’ Mr 
Ricketts also said the following: 

‘Without doubt, the major set of supplier issues concern Motorola. The 
programme leadership team are spending hours trying to reconcile what 
ESMCP is expecting, what they believe they were promised in the supplier 
solution and what is actually being delivered in terms of functionality, 
practicality and quality. An important part of this is not just the Motorola 
solution for User Services but the interface specifications and 
architectures that others have to adhere to in order to integrate with the 
overall solution, and assumptions on testing. This is having knock on 
effects in planning, user acceptance, trust and ultimately confidence that 
Motorola can deliver.’498 

5.95 In this context, Mr Ricketts told us that ‘It is correct (at the time of writing [the 
report]) that the major set of supplier issues concern Motorola. The efforts being 
incurred by the [programme] leadership team to reconcile expectations and the 
comments concerning interface specifications and architectures relate mainly to 
the fact that changes had been made to Lot 3 content, and the final set of projects 
that the [Home Office] were to be accountable for. As a result, some of the 
assumptions concerning Motorola’s accountability were no longer valid.’499 In other 
words, Motorola’s role was, in Mr Rickett’s view, one of a range of relevant factors 

 
 
498 Emergency Services Mobile Communications Programme (ESMCP), Independent Review by Simon 
Ricketts – Advisor to Permanent Under Secretary (HO). 
499 Response to CMA putback request dated 22 September 2022.  
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in the period to 2017, not the factor exclusively responsible for the progress of the 
ESMCP. 

5.96 We asked the IAP to describe any issues that have delayed or otherwise 
hampered Motorola’s delivery of its ESN responsibilities since CAN 500 in 2019, 
and to distinguish (if possible) between: 

(a) Any such issues solely within Motorola’s control; and 

(b) any other issues, their cause and how they have contributed to delays. 

5.97 The IAP identified the following three issues that it considered were solely within 
Motorola’s control and others, described in the next paragraph, that were not: 

(a) The construction and delivery of Kodiak software releases: in relation to this, 
the IAP noted that there was considerable ‘heat’ between Motorola and the 
Home Office in relation to changes or addition of features to the software and 
the extent to which they represent a change of scope. The IAP said there 
were 40 such issues that caused delays because user representatives 
considered that ESN transition could not start until they were resolved and 
there was an ongoing commercial debate between Motorola and the Home 
Office concerning feasibility and whether the request was in scope. Motorola 
on the other hand was responsive to fixing obvious ‘bugs’. 

(b) Building and operation of hardware and software environments: The IAP said 
this area has at times been problematic. For example, the accidental removal 
of a reference environment in September 2020 caused a six-month delay,500 
and the current challenges to gain security approval for the ESN Beta 
production environment are causing delays of between nine and twelve 
months. More generally, the IAP said initiatives to automate software 
installation would have a material effect in reducing the length of time taken 
to promote new releases of Kodiak into the reference environment, thereby 
allowing earlier testing and facilitating more time to get changes into the next 
planned release. 

(c) Operating the environments to high levels of security and stability: The third 
issue identified by the IAP was that of Motorola experiencing challenges in 
meeting security accreditation. The IAP commented that ‘whilst this certainly 

 
 
500 Motorola strongly disagreed with this statement and was of the view that the only delay was the [] to 
[] weeks of downtime of the environment (Motorola ESN Hearing, 6 May 2022), ie it did not agree that this 
had had a knock-on effect on the rest of the programme. 
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needs to be a core competence before transition can be entertained, it is also 
important that the HO are clearer on precisely what needs to be achieved.’501 

5.98 In relation to other sources of delays, the IAP told us that certain other delays had 
an impact on the overall timescales of ESN and that Motorola was not responsible 
for these. It also noted that any impairment in the delivery of handsets, control 
room interfaces or vehicle devices affected the timing and success of the delivery 
of ESN too, and that these were also not in Motorola’s control.502 

Evidence from Motorola’s internal documents 

5.99 We have obtained and reviewed a number of contemporaneous emails and 
internal documents in some of which either Motorola admitted to having caused 
delays or others reported that it had acknowledged having caused delays. For 
example: 

(a) In February 2017, Motorola agreed to give a []% discount in respect of 
delayed regions, on the understanding that the DoR, which rests on delays 
caused by Motorola, would not be invoked for a period of six months. [] 
(Motorola []) stated at the time that Motorola’s own internal reviews ‘do not 
find that we have delayed ESN by [] months’.503 

(b) A draft internal note prepared by Motorola in September 2017 stated that 
‘MSUK would [] months of this delay as a result of some []’, referring to 
an overall [] months.504 

5.100 Simon Ricketts reported in October 2017 that: ‘There has rightly been much focus 
on Motorola and their performance, not least their late mobilisation of resource, 
poor UK leadership and very poor software quality, which has been acknowledged 
by their leadership team in Chicago.’505 

 
 
501 Competition and Markets Authority: Mobile Radio Network Services market investigation, Briefing on the 
Emergency Services Mobile Communications Programme (ESMCP) by the ESMCP Independent Assurance 
Panel (IAP) pages 22 to 23.  
502 Competition and Markets Authority: Mobile Radio Network Services market investigation, Briefing on the 
Emergency Services Mobile Communications Programme (ESMCP) by the ESMCP Independent Assurance 
Panel (IAP), page 23.  
503 Email from Motorola to the Home Office dated 7 February 20217. 
504 Motorola internal note dated 14 September 2017. 
505 Emergency Services Mobile Communications Programme (ESMCP), Independent Review by Simon 
Ricketts – Advisor to Permanent Under Secretary (HO). In a letter to the Home Office, 27 October 2017, 
Motorola denied having acknowledged that its software performed poorly in testing.   
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Are the identified outcomes consistent with concerns about Motorola’s incentives 
and ability in relation to delivery of ESN? 

5.101 Our provisional view is that the above evidence is consistent with our concerns 
about Motorola’s incentives and ability in relation to delivery of ESN. In particular, 
it appears to us that: 

(a) There is evidence of both poor performance and failure to address issues 
that are consistent with a company that is not as commercially incentivised, 
as it could be expected to be in the absence of its dual role, to deliver Lot 2 
effectively and efficiently; 

(b) Motorola’s behaviour appears to be consistent with the intent expressed, in a 
presentation for the [] of Motorola, by [] (Motorola []) in late 2017 that 
if the ESN timetable was delayed (as opposed to ESN being cancelled or 
ESN being rescoped to focus on data transmission) Motorola would ‘execute 
to the letter of the contract’.506 The presentation suggests that for the 
purposes of re-planning ESN timelines, Motorola preferred ‘Scenario 3’, 
which involves co-existence of Airwave and ESN to ‘Scenario 2’, which would 
have involved delays only. The presentation also demonstrates that, while 
Motorola refers to the impact of the DoR on its incentives, the only scenario 
in which ‘[]’ is if ‘[]’. On the other hand, even if the Home Office sued for 
breach and termination, in two of the three scenarios, ‘[]’. Given the 
context in which this presentation was prepared507, we are minded to regard 
its contents as probative of the distortive effects of the ownership of Airwave 
Solutions on Motorola’s commercial approach to the delivery of Lot 2; and 

(c) incidences of underperformance and failure to address issues can be split 
between two time periods: (i) the period up to 2019, and (ii) the period 
between 2019 and 2021. Whilst third party experts note that prior to 2019, 
there were multiple causes and sources of delays to ESN, since 2019 there 
has been greater focus on Motorola’s performance as a cause of delays. 

Provisional conclusions on observable outcomes 

5.102 Overall, we provisionally consider that the available evidence in relation to 
observable outcomes is consistent: (i) with Motorola not being commercially 
incentivised to deliver Lot 2 effectively and efficiently; and (ii) with its incentives 
and ability to prolong the operation of the Airwave Network. 

 
 
506 Attachment to Motorola internal email dated 7 December 2017. 
507 This presentation was prepared at the time when Motorola was preparing to negotiate with the Home 
Office in late 2017. 
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Provisional conclusions on Motorola’s dual role 

5.103 Our provisional assessment has focused on analysing Motorola’s incentives and 
ability to deliver Lot 2 effectively and efficiently. 

5.104 Our assessment has enabled us provisionally to identify Motorola’s incentives and 
ability to prioritise the continued operation of the Airwave Network for as long as 
possible over the effective and efficient delivery of Lot 2. We have also identified 
outcomes that are consistent with such incentives and ability. 

5.105 In particular, our provisional finding is that Motorola’s incentives to deliver ESN 
effectively and efficiently are dulled by the profits it makes from the continued 
operation of the Airwave Network; that it is able to act on such incentives by virtue 
of its central role in the delivery of ESN and the limited counter-incentives created 
by the effects of the DoR and the ESN contractual framework; and that observable 
outcomes in the delivery of ESN are consistent with such incentives and ability. 

5.106 We therefore provisionally conclude that Motorola’s dual role may strengthen, and 
has the potential to prolong, the unilateral market power of Motorola described in 
section 4 of this provisional decision report. 

Interworking 

5.107 In this subsection, we consider interworking. An interworking solution is required to 
enable the transition from the Airwave Network to ESN and Motorola has a key 
role in delivering it. 

5.108 We examine the current market situation to understand the extent to which the 
Home Office is dependent on Airwave Solutions, the incumbent supplier of 
communications network services for public safety. We consider specifically 
whether such dependency creates the potential for Airwave Solutions and 
Motorola, as its owner, to extract a supernormal profit for the interworking solution 
and/or delay or hamper its delivery, thereby prolonging the operation of the 
Airwave Network. The subsections below set out: 

(a) The purpose of interworking and its importance to enabling the transition 
from the Airwave Network to ESN; 

(b) a brief background on how the current interworking solution has developed 
over time and the roles of Motorola and Airwave Solutions in delivering it; and 

(c) our assessment of the current situation and the extent to which there is 
potential for Airwave Solutions and Motorola, as its owner, to extract a 
supernormal profit for an interworking solution and/or delay or hamper its 
delivery. 
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5.109 The provisional conclusions we reach in relation to interworking are: 

(a) If Kodiak is to be replaced with an alternative MCPTT application, an 
alternative interworking solution is required for the transition to ESN. 

(b) The Home Office is dependent on Airwave Solutions and, potentially 
Motorola, delivering and/or facilitating the development and delivery of an 
alternative interworking solution. Whilst Airwave Solutions is obligated to 
develop an alternative interworking solution if required to do so by the Home 
Office, the terms of this, including the price and timing, are not contractually 
specified. 

(c) As a result, key parameters are dependent on Airwave Solutions’ / Motorola’s 
incentives to deliver or facilitate an alternative interworking solution, which we 
provisionally consider are dulled by the profits Motorola derives from its 
position as the owner of Airwave Solutions, the monopoly incumbent for the 
provision of communications network services for public safety. 

(d) The likely need for an alternative interworking solution strengthens the 
market power of Airwave Solutions and Motorola as it enables them to delay 
or hamper and/or make more costly the transition of users from the Airwave 
Network to ESN. 

(e) Our provisional conclusions in relation to interworking are not dependent on 
Motorola’s role as a key supplier to ESN. In other words, we would have 
materially the same concerns even if Motorola had no such role in relation to 
ESN. 

The purpose of interworking 

5.110 Interworking is needed as part of the transition of users (ie phasing-out of the 
Airwave Network and the phasing-in of ESN). The interworking solution is intended 
to facilitate emergency communications between those regions which have 
migrated onto the new ESN and those which have not yet been migrated onto the 
new ESN during the transition period, to ensure public safety.508 

5.111 The Home Office and Motorola agree on the importance of interworking to 
emergency services users: 

(a) Motorola told us that ‘delivery of an interoperability solution will play a 
fundamental role in enabling users to transition safely with access to both 
communication platforms simultaneously’;509 and 

 
 
508 Motorola/Airwave, paragraph 30. 
509 Motorola’s response to the CMA’s market investigation reference, 15 November 2021, paragraph 77. 

https://assets.publishing.service.gov.uk/media/57adba6ce5274a0f6c00007e/motorola-airwave-decision.pdf
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(b) the Home Office has identified the strategic importance of interworking not 
just for transition, but in terms of determining whether alternative MCPTT 
applications can work with ESN.510 

5.112 An interworking solution can be delivered in a number of ways from a technical 
perspective:511 

(a) Standards-based, network-to-network level interworking: using international 
standards, once established, to interface between the Airwave Network and 
ESN; 

(b) Proprietary network-to-network level interworking: developed and owned by 
Motorola; and 

(c) Non-network interworking: not involving full interworking between the Airwave 
Network and ESN but instead interconnection of the relevant services, 
specifically connecting (‘patching’) the audio between selected group calls on 
Airwave and ESN within the user organisation.512 

5.113 The solution chosen by the Home Office in 2016 was a proprietary network-to-
network solution to be delivered by Airwave Solutions.513 It involves two interfaces, 
both of which are proprietary to Motorola. One interface is provided at the Airwave 
Network end and is required to support transition to ESN. The other interface is at 
the ESN end and is required to support the MCPTT application used within ESN, 
which is currently Motorola’s MCPTT application, Kodiak. 

The development of the interworking solution 

5.114 Motorola provided a detailed proposal for an interworking solution to the Home 
Office in early February 2016. This was incorporated into the HoTs (as Schedule 
4), with its implementation specified as being the responsibility of Airwave 
Solutions, contractually as a change to the PFI Agreement514 and subject to the 
DoR.515 

 
 
510 Home Office response to the Issues Statement, paragraph 26. 
511 Another option is for users and vehicles to have both ESN and Airwave capability during transition. This 
solution is not discussed further, due to its operational and cost drawbacks. 
512 This does not involve full interworking between the Airwave Network and ESN, but instead interconnects 
the relevant services, specifically connecting (‘patch’) the audio between selected group calls on the Airwave 
Network and ESN within the user organisation (Note on interworking provided to the CMA by an industry 
expert, May 2022).  
513 The interworking solution has variously been known as, or referred to as ‘Sitelink’, ‘Wave 7000’, 
‘interoperability’ and ‘Network Interworking’. 
514 This was under change control notice CCN171. 
515 Motorola internal email dated 1 March 2016. 

https://assets.publishing.service.gov.uk/media/6239d72c8fa8f540edba371d/Home_Office_response_to_IS.pdf
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5.115 The initial interworking solution was to be delivered to work with Motorola’s Wave 
7000 PTT solution.516 However, as part of the wider ESN reset in 2018/19, a 
decision was taken to move from Wave 7000 PTT to Motorola’s Kodiak PTT 
solution. This meant that it was necessary to further update the interworking 
solution so that it could operate in conjunction with the Kodiak MCPTT 
application.517 

5.116 This resulting updated interworking solution is considered by Motorola to be 
‘proprietary’ and can only be used with its Kodiak MCPTT application. As 
explained in a Motorola internal email: 

The [interworking] ce Radio Gateway). 
- The WRG communicates into Airwave via our []. 
- The WRG itself cannot exist without Kodiak. All management interfaces 
of the WRG ([]) are integral to Kodiak and it’s [sic] NNI subsystem. 
Without Kodiak & the NNI, the WRG would cease to function.518 
(emphasis in bold and underlined as per original.) 

The current situation 

5.117 In this subsection we consider the extent to which the current market situation 
where the Home Office is dependent on Airwave Solutions, the incumbent 
supplier, for the delivery of an interworking solution creates the potential for it and 
Motorola, as the owner of Airwave Solutions, to extract a supernormal profit for the 
solution and/or delay or hamper its delivery, thereby prolonging the operation of 
the Airwave Network. We begin by summarising relevant submissions before 
presenting our assessment. 

Parties’ submissions and internal documents 

5.118 Motorola told us that an interworking solution had been successfully delivered and 
that ‘the interworking technology, as demonstrated, was already live due to 
Motorola’s efforts’, noting that ‘by owning Airwave, Motorola directed Airwave’s 
activities towards ensuring that interworking was developed promptly, to facilitate 

 
 
516 This was set out in CCN171, signed in March 2016, under which Airwave Solutions is responsible for 
developing the Wave 7000 Solution which includes various elements, including the need to provide ‘Airwave 
enablement: in order to provide voice interoperability between the Airwave Dimetra system and ESN 
network, part of the Airwave Network must first be refreshed to Dimetra Generation 3 (Gen 3)’. The 
deliverables, set out in the Statement of Work (Appendix D) included: equipment; software and services; the 
software was to be delivered in three phases from 7 April 2017 to 18 August 2017 and there was a detailed 
implementation plan, including in relation to testing and acceptance. It was amended by subsequent 
CCNs177 and 183.  
517 CCN186, dated May 2019, facilitated this update, March 2016 CCN 171 (Wave 7000); 19 May 2017 CCN 
177 (Wave 7000); 15 December 2017 CCN 183 (Wave 7000); 14 May 2019 CCN 186 (Kodiak 
Interoperability). 
518 Motorola internal email dated 16 May 2021. 
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the switch to ESN.’519 The Home Office also confirmed that Motorola had delivered 
an interworking solution compatible with the Kodiak MCPTT application.520,521 

5.119 The Home Office has, however, told us that it is so concerned by Motorola’s 
delivery of the elements of ESN that it is responsible for (see the subsection above 
on Motorola’s dual role), that it intends to procure an alternative MCPTT 
application, which would require network access to, and a new interworking 
solution with, the Airwave Network. The Home Office said: 

As a result of Motorola’s delivery failures, resulting in substantial delay to 
ESN, the Home Office intends to procure an alternative MCPTT service 
(Alt-MCPTT). For all users to effectively transition from the Airwave 
Network to the ESN utilising an Alt-MCPTT, the Alt-MCPTT would require 
network access to and interworking with the Airwave Network on at least 
the same or on an as equivalently good basis as the access and 
interworking Motorola has developed between the Airwave Network and 
the ESN for the Kodiak MCPTT.522 

5.120 As discussed above, the evidence we have obtained shows that the interworking 
solution put in place by Motorola (and agreed by the Home Office), which is based 
on Motorola’s Kodiak/Wave Radio Gateway, is a proprietary network-to-network 
solution. This means it cannot be used without Motorola’s MCPTT application, 
Kodiak. As indicated above, the Home Office has expressed an intention to 
replace Kodiak with an alternative MCPTT solution but it is uncertain whether or 
when this might happen. To facilitate such a replacement and the transition from 
the Airwave Network to ESN in such circumstances, it would be necessary to 
develop an alternative interworking solution.523 

5.121 An internal Motorola email sets out a series of activities that would have to take 
place before a third party MCPTT solution can interwork with the Airwave 
interface: 

To interwork Airwave to a 3rd party MCX [MCPTT] solution would be to do 
so as per the standards track. To enable this, the following needs to occur: 

1) Airwave Enablement. Tetra-ISI (Inter System Interface) would need to 
be added to Airwave to create the standards-based presentation. Due to 

 
 
519 Motorola's response to Issues Statement, paragraph 70. 
520 Home Office Hearing with the CMA on 6 May 2022, page 5. 
521 The Home Office submitted on 16 September 2022 that, while Motorola has delivered the interworking 
solution, because neither the Prime or the Beta products have been delivered under Lot 2, the Home Office 
has not been able to verify all the expected functionalities from the interworking solution.  
522 Interworking submission on behalf of the Home Office, 28 April 2022, paragraphs 17 and 18. 
523 This would use international standards, once established, to interface between the Airwave Network and 
ESN. We note that, at present, there is no established standardised interworking function that works between 
TETRA and LTE, although work is under way under the European Telecommunication Standards Institute’s 
(ETSI) TETRA standards workstream (Note on interworking provided to the CMA by an industry expert, May 
2022).  

https://assets.publishing.service.gov.uk/media/6239d74e8fa8f540f21fddb7/Motorola_response_to_IS.pdf
https://assets.publishing.service.gov.uk/media/62820814e90e071f60c0e08c/Interworking_submission_on_behalf_of_the_HO.pdf
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the age and scale of Airwave, this is not as simple as adding ISI. The 
following prerequisites are required 

a) The [] Airwave switches running on the 10 year old legacy software 
need refreshing .... 

b) Tetra RD team would need to extend the maximum scale of a Dimetra 
system to enable an ISI subsystem to be added ... 

c) ... the entire nationwide system needs upgrading. (historically an [] 
month activity with all the testing and []) 

d) The system architecture then needs to be migrated to a new zoning 
plan to enable the addition of ISI. ... 

The above Airwave enablement steps are going to take until [] at the 
very earliest and would include assumptions that the Tetra RD was 
prioritized .... More realistically we would have to be guiding late [] as an 
optimistic but prehaps [sic] do-able date. 

2) Parallel to Airwave enablement, Motorola or another vendor would need 
to create the standards based LMR to MCX [MCPTT] interworking function 
to the required scale ...’524 

5.122 We note that the Home Office has a different view in terms of the cost and time it 
would take to develop an alternative interworking solution. It has suggested that by 
sharing details of its existing proprietary interworking technique, Motorola could 
facilitate alternative MCPTT application suppliers more rapidly and at lower cost 
than a standards-based approach could be implemented. As evidence of this, the 
Home Office explained that Motorola acquired and integrated Kodiak in a relatively 
short period of time and met the functional and performance requirements for 
transition, and that therefore this could be repeated for another MCPTT application 
supplier. The Home Office told us that: 

Our view is that Motorola have already built that interface and have the 
documentation and we've paid for it, and it wouldn’t take very much time. 
My view is that to provide any alternative to the current wave radio 
gateway approach, will take time and will cost money. 

We know that the Wave 7000 team developed against it. We know that 
the Kodiak team have developed against it. Therefore, it must be -- so it's 
tested, it's documented, and we've paid for it. I don’t believe other than 
tidying up the documentation and providing support to an alternative 
vendor during their development process -- there will be development to 
do on the alternative vendor side, definitely. They will need support and 

 
 
524 Motorola internal email dated 16 May 2021. 
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they will need to be able to test and they will -- and it will need supporting 
and operation. And all of those kind of things, but there's definitely cost 
there but in terms of development I believe it's an interface that exists.525 

5.123 We note that the cost of delivering an alternative interworking solution would 
depend on a number of factors, including the technical specifications of the 
interworking solution needed. The Home Office has told us that it would expect 
that the costs of delivering an alternative solution could be absorbed by Motorola 
within the £[] million,526 which Motorola is being paid for the original interworking 
solution – given that some of the investment and work already carried out would 
not need to be re-done. 

5.124 Motorola told us that (via Airwave Solutions) it is contractually obliged to facilitate 
an alternative interworking solution between the Airwave Network and any 
alternative third party MCPTT application that the Home Office chooses in place of 
Kodiak. It also told us that it is ‘committed to providing the required interfaces and 
updates to its Airwave infrastructure to enable the interworking service to operate 
with an alternative MCPTT application chosen by the Home Office.’527 Motorola 
told us that ‘as a direct result of the circa £[]m capital investment upgrade 
programme that Motorola is undertaking in respect of the Airwave Network, the 
facilitation of standards based integration with other MCPTT applications is now 
much more straightforward than was envisaged in 2018 when the contractual 
commitment was given.’528 

5.125 The Home Office told us that ‘The current contractual requirements on Airwave to 
provide interworking are limited and do not extend to Motorola; the requirements 
are set out in the 2018 Airwave Extension Term Sheet, at Schedule 1’.529 It 
submitted that, notwithstanding the contractual obligation, it is concerned that an 
effective interworking solution is dependent on Motorola and that ‘the need for 
interworking provides Motorola with a mechanism through which to delay 
transition, should Motorola so choose.’530 

Provisional assessment 

5.126 We note that there are two distinct scenarios: 

(a) There is currently a functioning interworking solution. Consequently, if Kodiak 
remains the MCPTT application employed on the ESN interface, Motorola 
has no apparent ability to delay transition from the Airwave Network to ESN 
by extracting a supernormal profit for an alternative interworking solution 

 
 
525 Home Office Hearing with the CMA on 6 May 2022, page 16. 
526 Home Office Hearing with the CMA on 6 May 2022, page 28. 
527 Motorola’s Response to the CMA’s Questions on Remedies, 4 March 2022. 
528 Motorola’s Supplementary Submission to the CMA on Kodiak, 6 April 2022, paragraph 14. 
529 Interworking submission on behalf of the Home Office, 28 April 2022, paragraph 21. 
530 Interworking submission on behalf of the Home Office, 28 April 2022, paragraph 2. 

https://assets.publishing.service.gov.uk/media/62820814e90e071f60c0e08c/Interworking_submission_on_behalf_of_the_HO.pdf
https://assets.publishing.service.gov.uk/media/62820814e90e071f60c0e08c/Interworking_submission_on_behalf_of_the_HO.pdf
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(because it is not required) or to delay or hamper the delivery of the existing 
interworking solution (because it has been developed). 

(b) However, to the extent that there is a need to develop an alternative 
interworking solution, the timely and effective development of an alternative 
interworking solution, and the terms on which this is provided, is likely to 
depend on Motorola’s incentives. If Airwave Solutions’ and/or Motorola’s 
cooperation is required to facilitate the development of an alternative 
interworking solution, this would provide them with an ability to extract a 
supernormal profit for an alternative solution and/or delay or hamper its 
delivery, thereby delaying the transition from the Airwave Network to ESN 
and prolonging the operation of the Airwave Network. 

5.127 We firstly assess the extent to which the timely and effective development of an 
alternative interworking solution, and the terms on which this is provided, are likely 
to depend on Motorola’s incentives. We then consider how Motorola’s incentives 
are likely impacted by its position as owner of Airwave Solutions, the current 
monopolist incumbent, and its dual role as a key supplier of ESN and owner of 
Airwave Solutions. 

5.128 Our first observation is that an interworking solution is critical for enabling the 
emergency services to progressively move their operations to ESN whilst not 
losing the ability to communicate with colleagues still using the Airwave Network. 
The Home Office has told us that an interworking solution is critical to managing 
the transition period.531 A Motorola internal document also notes that ‘[].532 It 
follows that any deficiencies or delays in the delivery of an effective interworking 
solution would have an impact on the success of the transition to ESN and the 
length of time the Airwave Network is required. 

5.129 Relatedly, as the current ultimate owner of the Airwave Network, Motorola controls 
access to the interworking capability at the Airwave interface and, from a technical 
perspective, it plays a key role in ensuring interworking between the Airwave 
Network and potential new suppliers of MCPTT applications. The available 
evidence shows that the development of an interworking solution relies 
significantly on the active cooperation of Airwave Solutions. For instance: 

 
 
531 Home Office Hearing with the CMA on 6 May 2022. 
532 Motorola internal presentation dated 14 June 2018. 
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(a) Motorola’s internal documents show that it considers its internal sitelink 
protocol to be [] and [].533 This suggests that any alternative interworking 
solution would need Motorola’s cooperation to be developed.534 

(b) In an internal email,535 Airwave Solutions estimated that to prepare Airwave 
Solutions to support standards-based interworking could take several years 
(and not be completed before at least []) and take several technical steps. 
This highlights that the successful and timely delivery of an effective 
alternative interworking solution is likely to be challenging and will require 
significant effort on the part of Airwave Solutions. 

5.130 For a more detailed analysis of Motorola’s ability to delay transition from the 
Airwave Network to ESN through its approach to delivery of an alternative 
interworking solution, see Appendix F, paragraphs 130 to 137. 

5.131 We have considered Motorola’s submission that it is (via Airwave Solutions) 
contractually obliged to deliver interworking. From the contractual documents we 
have reviewed, our provisional view is that whilst Airwave Solutions has an 
obligation to facilitate an alternative interworking solution between the Airwave 
Network and an alternative third party MCPTT application of the Home Office’s 
choice, the contracts do not specify the terms for this, including the price and 
timing, and therefore this commitment would be difficult, if not impossible, to 
enforce. The 2018 Airwave Terms Sheet and UCCN2 specify Motorola’s 
obligations as owner of Airwave Solutions as follows: 

[];536 

5.132 Based on our review of the 2018 Airwave Term Sheet and UCCN2, our provisional 
view is that neither the price, nor the timing for the implementation of this 
obligation are contractually specified. 

5.133 Real Wireless has told us that the contractual obligation placed on Airwave 
Solutions to provide an interworking solution (as reproduced above) was 
‘inadequately specified to assure Lot 2 replacement’.537 Simply delivering a 
solution ‘to link the Airwave Network’ would not ensure that an alternative supplier 
could develop and support ongoing MCPTT functionality either during transition or 
beyond. Similarly, a solution could be entirely compliant with the reference 
standards without providing the required set of features and performance to satisfy 

 
 
533 Motorola internal email dated 16 May 2021. 
534 Consistent with this, Motorola has previously invoked its intellectual property rights as a reason to refuse 
access to certain aspects of the ESN project to ThoughtWorks when the latter acted as a remedial advisor. 
In its report, ThoughtWorks outlined that it did not agree with this justification for refusing access (see in 
Appendix F). 
535 Motorola internal email dated 13 May 2021.  
536 Blue Lights Contracts Umbrella CCN2, Annex 3, Part 1, paragraph 6.  
537 Note on interworking provided to the CMA by an industry expert, May 2022.  
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the user needs. Given also that standards on their own are generally insufficient to 
ensure interworking, a solution ‘to link’ the Airwave Network may not achieve the 
goals of ensuring the required level of interworking. This assessment further 
highlights the limitations of the existing contractual obligations and reinforces the 
fact that the development of an effective alternative interworking solution is likely 
to be impacted by Motorola’s incentives. 

5.134 It is our provisional view, based on the evidence set out above, that the Home 
Office is dependent on Airwave Solutions, and potentially Motorola, delivering 
and/or facilitating the development and delivery of an alternative interworking 
solution to facilitate a replacement of Kodiak with an alternative MCPTT solution. 

5.135 The terms for the provision of such an alternative interworking solution have not 
yet been agreed and there are no alternatives available to the Home Office. We 
consider that this is likely to give Airwave Solutions and Motorola significant power 
to dictate the terms of such a solution, including price, and exercise control over 
aspects such as its timing. In other words, it creates the potential for them to 
extract a supernormal profit for the solution and/or delay or hamper its delivery, 
thereby prolonging the operation of the Airwave Network. 

5.136 In this respect we note that Motorola has submitted that its successful delivery of 
the current interworking solution should be taken into account. However, our 
provisional assessment is that the incentives that Motorola had in 2016 to deliver 
an interworking solution (in particular, its desire to acquire Airwave Solutions) do 
not necessarily apply today (see paragraph 129 in Appendix F). 

5.137 In light of the above dependency, we have considered how Motorola’s incentives 
to deliver or facilitate an alternative interworking solution in a timely and efficient 
way, and the terms on which this is provided, might be impacted by the fact that it 
owns Airwave Solutions, the current monopoly provider of communications 
network services for public safety. 

5.138 As set out in paragraph 5.34 above in the context of Motorola’s dual role, our 
analysis shows that Airwave Solutions’ profits (~£[] billion) are expected to be 
more than ten times the size of its Lot 2 profits (~£[] million). If, as may be the 
case, Motorola ceases to have any involvement in the delivery of ESN, the 
financial incentive would be even greater. Accordingly, we provisionally conclude 
that Motorola has a direct financial incentive to keep the Airwave Network 
operational for as long as possible given its profitability and that consequently its 
incentives to deliver its ESN commitments is dulled by the profits it derives from 
the continued operation of the Airwave Network. 

5.139 It is our provisional assessment that these profits are also liable to impact 
Motorola’s approach to the delivery or facilitation of an alternative interworking 
solution required to facilitate the transition of users from the Airwave Network to 
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ESN. While Motorola may derive some profit from the development of an 
alternative solution, any such profit would constitute only a small fraction of the 
profits Motorola stands to make from the continued operation of the Airwave 
Network. 

5.140 The provisional conclusions we reach in relation to interworking are therefore that: 

(a) If Kodiak is to be replaced with an alternative MCPTT application, an 
alternative interworking solution is required for the transition to ESN. 

(b) The Home Office is dependent on Airwave Solutions, and potentially 
Motorola, delivering and/or facilitating the development and delivery of such 
an alternative solution. Whilst Motorola (via Airwave Solutions) is obligated to 
develop an alternative interworking solution if required by the Home Office, 
the terms of this, including the price and timing, are not contractually 
specified. 

(c) As a result, these key parameters are dependent on Airwave Solutions’ / 
Motorola’s incentives to deliver or facilitate an alternative interworking 
solution, which we provisionally consider are dulled by the profits Motorola 
derives from its position as the owner of Airwave Solutions, the monopoly 
incumbent for the provision of communications network services for public 
safety. 

(d) The likely need for an alternative interworking solution strengthens the 
market power of Airwave Solutions and Motorola as it enables them to delay 
or hamper and/or make more costly the transition of users from the Airwave 
Network to ESN. 

(e) Our provisional conclusions in relation to interworking are not dependent on 
Motorola’s role as a key supplier to ESN. In other words, we would have 
materially the same concerns even if Motorola had no such role in relation to 
ESN (since Airwave Solutions / Motorola would still have the incentives and 
ability to delay, hamper or make more costly the development of an 
alternative interworking solution in order to prolong the super-profitable 
monopoly position in relation to the Airwave Network). 

Provisional conclusion on interworking 

5.141 Accordingly, we provisionally conclude that the position in relation to interworking 
is liable to strengthen and has the potential to prolong the unilateral market power 
of Airwave Solutions and Motorola described in section 4 of this provisional 
decision report by enabling them to delay or hamper and/or make more costly the 
transition of users from the Airwave Network to ESN. 
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6. OUTCOMES: PROFITABILITY ANALYSIS 

Introduction 

6.1 Evaluating outcomes of the competitive process in their different forms in a market 
– eg prices and profitability, levels of innovation, product range and quality – helps 
the CMA determine whether there are competition issues and, if so, the extent to 
which customers may be harmed by them. Prices and profits are among the more 
observable and measurable outcomes and an analysis of these may be useful in 
quantifying the extent and nature of competition and can be helpful in measuring 
potential customer detriment. 

6.2 The purpose of conducting profitability analysis is to understand whether the levels 
of profitability (and therefore prices) achieved are consistent with the levels we 
might expect in a competitive market. If supernormal profits (ie profits above the 
levels that we would expect in a competitive market) have been sustained over a 
sufficiently long period of time, this could indicate limitations in competition. 

6.3 The extent to which the results of profitability analysis indicate limitations in the 
competitive process may depend on both the size of the gap between the level of 
profitability and the cost of capital, and the length of the period over which the gap 
persists. The appropriate time period over which to examine the persistence of the 
gap between profitability and the cost of capital may therefore vary according to 
the specific market. 

Approach to profitability analysis 

Overarching conceptual approach 

6.4 The analysis of profitability as a means of understanding competitive conditions in 
a market is based on the premise that in a competitive market firms would 
generally earn no more than a ‘normal’ rate of profit. Our Guidance538 defines a 
‘normal’ level of profit as: 

…the minimum level of profits required to keep the factors of production in 
their current use in the long run, ie the rate of return on capital employed 
for a particular business activity would be equal to the opportunity cost of 
capital for that activity. 

6.5 The opportunity cost of capital is the weighted average cost of capital (WACC), 
which investors expect for providing capital to firms undertaking the activities 

 
 
538 CC3 (Revised), paragraph 116. 



195 

under investigation. This can be thought of as a market-based return on 
investment, to compensate investors for providing money to firms in the market. 

6.6 The rationale for benchmarking return on capital with the opportunity cost of 
capital is that, in a competitive market, if firms persistently earned in excess of the 
return required to compensate investors for the risks taken, we would expect entry 
and/or expansion. This entry/expansion would serve to compete away profits in 
excess of the cost of capital up until the point where firms cover their total costs, 
including a market-based cost of capital and no more. Where firms persistently 
earn in excess of a normal return, this therefore signals that there may be 
limitations in the competitive process. 

6.7 Our Guidance, therefore, refers to the rate of return on capital as a means of 
measuring profitability. Return on capital can be based on cash flows (internal rate 
of return (IRR)) or profits (return on capital employed (ROCE)). In this case, we 
have adopted the discounted cashflow approach over a given segment of an 
activity’s lifespan,539 given its strong theoretical basis, including that it reflects the 
economic principle of the time value of money.540  

6.8 We have calculated supernormal profits, ie the profits left over, after the providers 
of capital have been paid a market-based return on their investment.541 This is 
calculated as the net present value (NPV) of profits when the IRR is set equal to 
the WACC. We calculated supernormal profits because their extent (and, 
consequently, any detriment to customers) is not immediately clear from a 
percentage gap between IRR and WACC. 

6.9 We also compare the IRR, where possible to calculate, to the relevant WACC.542 
Our provisional assessment of the relevant WACC for Airwave Solutions is set out 
in Appendix G. 

Practical application of approach 

6.10 We determine the TIRR and/or NPV by using cash inflows and outflows relating to 
operating activities, and the value of assets at the beginning and end of the 
relevant period(s). We then compare the IRR to the relevant WACC. The general 
principle is that all cash inflows and outflows and assets relating to the operation of 

 
 
539 A discounted cashflow approach over a given segment of an activity’s lifespan is also called a truncated 
IRR, or TIRR. 
540 Due to data limitations, the CMA often uses ROCE analysis for its assessment of profitability. Provided 
that analysis is undertaken carefully, with various adjustments made, it is equivalent to an IRR assessment 
and is also, therefore, conceptually robust. See (1987), Edwards, J, Kay, JA, Mayer, CP (1987), The 
Economic Analysis of Accounting Profitability for a fuller discussion of the conditions under which the ROCE 
and IRR approaches are equivalent. 
541 Supernormal profits are also called economic profits. 
542 Calculation of an IRR requires an initial cash outflow. In circumstances where there is no initial cash 
outflow, calculation of an IRR is not possible.  
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the business to supply the activities under investigation should be included. In 
practice this means that financing costs, including any cash held for financing 
purposes, should be excluded. 

6.11 When estimating IRR and/or NPV, our approach is to start with accounting figures 
from the profit and loss account and balance sheet of the relevant activities, and 
then make adjustments to arrive at an economically meaningful measure of 
profitability. Deriving an economically meaningful measure of profitability from 
accounting data, in practice, usually requires adjustments to the following areas: 

(a) Identification and valuation of the capital employed by investors at the 
beginning and end of the relevant period(s): an assessment of economic 
profitability requires an estimate of the value of the capital employed by 
investors at the beginning and end of the relevant period(s) in order to 
estimate a cash outflow at the beginning of the relevant period(s) and a cash 
inflow at the end of the relevant period(s). In order to estimate the value of 
capital employed by investors, we look to ensure that all assets owned by the 
business have been identified and valued according to the current 
opportunity cost of owning the asset or the value to the business (VTB). This 
ordinarily requires an adjustment to one or more balance sheet values, as 
explained below. 

(b) Common cost and asset allocations: where a firm undertakes other business 
activities, in addition to those which we are reviewing in the market 
investigation, and/or where there are material intercompany transactions, all 
costs should be recorded on an objectively justifiable basis that reflects the 
arm’s-length value of such costs. We note that Airwave Solutions is a 
subsidiary of a significantly larger group, the ultimate parent company of 
which is Motorola Solutions, Inc., and that there are significant 
intercompany/intragroup transactions. As set out in paragraphs 6.89 to 6.125 
below, we have reviewed a range of intragroup transactions – both operating 
and capital costs – and made adjustments where we have provisionally found 
that these have not been recorded on an arm’s-length basis. We have also 
excluded some activities which take place within Airwave Solutions but which 
are not core to the Airwave Network (see paragraphs 6.14 to 6.35). 

6.12 We set out in Appendix G further detail on the various adjustments that we have 
made to arrive at an economically meaningful measure of profitability based on 
Airwave Solutions’ accounting profits. 

6.13 In response to our Profitability Methodology Working Paper,543 Motorola stated544 
that it generally agreed with the use of IRR measures to establish profitability 

 
 
543 Profitability Methodology Working Paper (publishing.service.gov.uk) 
544 Motorola’s response to the profitability methodology working paper, 10 January 2022, paragraph 22. 

https://assets.publishing.service.gov.uk/media/61b73279e90e07043c35f589/Profitability_methodology_approach_working_paper--MRN.pdf
https://assets.publishing.service.gov.uk/media/6239d764e90e0779a18d3f71/Motorola_s_Response_to_Profitability_WP.pdf


197 

instead of the ROCE approach used by the CMA in its consultation on the 
proposal to make a market investigation reference relating to the Airwave Network. 
However, it rejected the use of the truncated analysis, which it said was not 
justified in this case for the reasons set out in the section on time period under 
consideration (see paragraphs 6.36 to 6.54). 

Scope of profitability analysis 

Business activities 

6.14 LMR network services for public safety are defined in our terms of reference545 as 
follows: 

services provided through a secure private communications network, 
based on land mobile radio technology, that is used by personnel involved 
in public safety (namely the police, emergency and fire services, and 
those who need to communicate with such services) when in the field. 

6.15 And ancillary services are defined in our terms of reference as follows: 

services that are interlinked with the provision of LMR network services for 
public safety and for which customers have limited alternative suppliers 
including for example services such as those provided at the testing 
facilities for radio terminals used by LMR network public safety users. 

6.16 The only supplier of these services in Great Britain is Airwave Solutions, and thus 
our profitability assessment focused on this company only. We initially assumed 
that all its revenue streams were linked to the provision of LMR services for public 
safety (including all ancillary services). 

6.17 We needed to make sure that the revenues and costs contained in the starting 
operating profit figure only related to the provision of Airwave Network services, 
relevant ancillary services and nothing else. Airwave Solutions’ statutory financial 
statements include the results for all services supplied under the Airwave contracts 
(the PFI Agreement and Police Service Contracts, the Ambulance Contract, and 
the Firelink Project Agreement), as well as from contracts with the Sharer 
organisations. 

6.18 These financial statements also include the results for the other services to 
emergency services and other organisations/firms which are provided outside the 
Airwave contracts, namely certain data solutions provided under separate 
business lines (Pronto and CCCRS) and consultancy services leveraging Airwave 

 
 
545 Terms of Reference, 25 October 2021. 

https://assets.publishing.service.gov.uk/media/617289fce90e071976488fda/Terms_of_Reference.pdf
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Solutions’ expertise in rolling out and running TETRA networks for emergency 
communications. 

6.19 In considering which activities should be excluded, our focus has been on Pronto, 
CCCRS, Ambulance Bundle 2 and interworking: 

(a) Pronto is a suite of applications and CCCRS is a control room solution; 

(b) Ambulance Bundle 2 is the supply of control room services and devices to 
ambulance services (procured as a separate lot from the network service) 
and currently outsourced to Capita;546 

(c) interworking is the solution for connecting users of the Airwave Network and 
ESN during the transition period from the Airwave Network to ESN, 
commissioned by the Home Office as part of the agreement reflected in the 
Heads of Terms agreed on 17 February 2016.547 

6.20 The costs and revenues for these four activities are also included in Airwave 
Solutions’ statutory financial statements. 

6.21 The following paragraphs set out Motorola’s and the Home Office’s submissions 
and our provisional assessment of which business activities should be included 
and which business activities should be excluded from our profitability analysis. 

Parties’ submissions 

6.22 Motorola and the Home Office each made submissions, on both whether certain 
activities that took place within Airwave Solutions should be included in our 
profitability analysis and, to the extent that they were excluded, the basis on which 
common costs should be allocated within service lines. 

6.23 Motorola told us that we were correct to focus on Airwave Solutions’ business 
activity, and that some parts of Airwave Solutions’ activities went beyond the 
provision of LMR network services; specifically, the two software business lines 
(Pronto and CCCRS) were not integral to the provision of LMR network services; 
they were run separately by a different leadership team and their costs and 
revenues were also tracked separately.548 Motorola told us that it had already 
made adjustments to exclude these costs and revenues from the internal rate of 
return (IRR) model submitted to us in August 2021 (the August Model). 

 
 
546 See Appendix C, Key Airwave Solutions contracts. 
547 See Section 5 and Appendix F, and Appendix C, Key Airwave Solutions contracts. 
548 Motorola’s response to the profitability methodology working paper, 10 January 2022, paragraph 11. 
Pronto is a data solution offered to police services, while CCCRS is a command central control room solution 
offered to police services. See Airwave Solutions Pronto brochure and Motorola’s response to the Financial 
RFI dated 16 February 2022. 

https://assets.publishing.service.gov.uk/media/6239d764e90e0779a18d3f71/Motorola_s_Response_to_Profitability_WP.pdf
https://www.airwavesolutions.co.uk/fileadmin/user_upload/Pronto_Brochure2017.pdf
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6.24 The Home Office told us that it agreed with the exclusion of the two software 
business lines if it could be done in a robust manner – that is, both revenues and 
equivalent costs (including a share of common costs) should be removed. 

6.25 We asked Motorola to explain whether the business activities of Ambulance 
Bundle 2 and interworking were related to the provision of the Airwave Network. 

(a) For Ambulance Bundle 2, Motorola told us549 that the contract covered the 
provision of control room services and terminals (including terminal support) 
and was outsourced.550 Motorola told us that the line of revenue was not 
related to the Airwave Network and could be provided by various suppliers as 
evident from the DoH’s decision to award elements of the Bundle 2 contract 
to Frequentis and Terrafix. 

(b) For interworking, Motorola told us that interworking was the provision of a 
bridge service which allowed the Airwave and ESN networks to be linked. 
Motorola stated551 that interworking ‘arguably should not be excluded as 
being able to support the transition to ESN is part of the core Airwave service 
going forward’ and noted that the provision of interworking was [] in any 
case. 

6.26 The Home Office told us552 that the Ambulance Bundle 2 services were provided 
together with the core Airwave Network services, and that it did not consider that 
outsourcing a contract was a sufficient justification for excluding it from the scope 
of the analysis: it stated that it had a contract with Motorola to deliver these 
services and it was Motorola’s choice whether to deliver these services with its 
own resources or to outsource them. 

6.27 In respect of interworking, the Home Office told us553 that there was no conceptual 
basis to exclude interworking activities. It stated that the ownership of Airwave 
Solutions provided Motorola with market power in terms of the provision of 
interworking services – nobody else had control and direct access to the Airwave 
Network infrastructure, and therefore nobody else could provide the interworking 
service. It stated that Motorola’s ownership of Airwave Solutions was, therefore, 
likely to have enabled it to charge a disproportionally high price for the 

 
 
549 Motorola’s response to the profitability methodology working paper, 10 January 2022, paragraph 11. 
550 The provision of these services is outsourced to Capita, which itself (alongside other providers) offers 
such services directly to Airwave Solutions customers. Motorola told us that the DoH had split the 
Ambulance Bundle 2 requirements and awarded contracts to Frequentis (control room services) in 2016, 
Terrafix (mobile data services) in 2019, and Exponential E (service partner) in 2021, and was looking to 
tender for LTE devices. The Ambulance Bundle 2 contract with Airwave Solutions is set to roll off in 2022-
2023 once the new providers go live. 
551 Motorola’s Response to the CMA’s Working Papers on Profitability and the Cost of Capital, 20 May 2022, 
paragraph 42. 
552 Home Office submission and response to working papers, 24 May 2022, paragraph 34. 
553 Home Office submission and response to working papers, 24 May 2022, paragraph 36. 

https://assets.publishing.service.gov.uk/media/6239d764e90e0779a18d3f71/Motorola_s_Response_to_Profitability_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a173e90e0765d41c5325/Motorola_response_to_profitability_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a1c9e90e0765d6e8263d/Home_Office_Submission_and_Response_to_Working_Papers.pdf
https://assets.publishing.service.gov.uk/media/62b9a1c9e90e0765d6e8263d/Home_Office_Submission_and_Response_to_Working_Papers.pdf
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interworking service compared to the costs needed to deliver the service. 
Therefore, to fully understand the extent to which Motorola has market power over 
the Home Office, it was relevant to include revenues and costs associated with 
interworking in the profitability analysis. It also stated that the provisions to provide 
interworking (ie originally the SiteLink provisions) have been added to the core 
services of the PFI Agreement (see Appendix C).  

6.28 In our profitability working paper554 we had excluded revenues and costs relating 
to Ambulance Bundle 2 and interworking, as well as Pronto and CCCRS. Motorola 
had been able to identify revenues and costs of sales relating to these two 
activities (Ambulance Bundle 2 and interworking), but not administrative expenses. 
We estimated an amount by allocating administrative expenses between Airwave 
Solutions’ various business lines on the basis of revenues. Therefore, we 
calculated the proportions of Ambulance Bundle 2 and interworking turnover to 
total turnover, applied these proportions to the total administrative expense, and 
removed those estimates of administrative expense. 

6.29 Motorola told us555 that it took issue with our calculation of administrative costs 
associated with Ambulance Bundle 2 and interworking. It told us that Ambulance 
Bundle 2 was mostly outsourced and therefore administrative costs associated 
with the provision of this service were minimal; similarly, interworking was a 
service with minimal administrative costs. Therefore, taking out administrative 
costs based on an attribution of revenue significantly overstated the cost of these 
two services. Motorola did not, however, suggest an alternative basis on which to 
allocate administrative costs, or provide an estimate. 

6.30 The Home Office told us556 that the Ambulance Bundle 2 services were provided 
together with the core Airwave Network services, there was a significant proportion 
of common costs between the Ambulance Bundle 2 contract and other services 
offered by Airwave Solutions to the Home Office, and identifying all the relevant 
costs could be challenging. As such, it considered that it would be more robust to 
include both revenues and costs associated with the Ambulance Bundle 2. 

6.31 The Home Office also told us557 that attempting to exclude interworking may result 
in errors. While the Home Office understood that the CMA had made some 
adjustments for the costs of delivering the interworking service, it was possible that 
not all costs relating to interworking arrangements had been removed. 
Interworking costs were part of the core operating costs of the Airwave Network 
and shared common overheads; for example, there was no separate division 

 
 
554 Profitability modelling and results (publishing.service.gov.uk). 6 May 2022. 
555 Motorola’s Response to the CMA’s Working Papers on Profitability and the Cost of Capital, 20 May 2022, 
paragraph 43. 
556 Home Office submission and response to working papers, 24 May 2022, paragraph 34. 
557 Home Office submission and response to working papers, 24 May 2022, paragraph 37. 

https://assets.publishing.service.gov.uk/media/6273eb0a8fa8f5206b4cd26c/Profitability_and_modelling_results_WP_.pdf
https://assets.publishing.service.gov.uk/media/62b9a173e90e0765d41c5325/Motorola_response_to_profitability_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a1c9e90e0765d6e8263d/Home_Office_Submission_and_Response_to_Working_Papers.pdf
https://assets.publishing.service.gov.uk/media/62b9a1c9e90e0765d6e8263d/Home_Office_Submission_and_Response_to_Working_Papers.pdf
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delivering the interworking services, and it was delivered by the same people who 
delivered the remaining services to the Home Office. Identifying a fair allocation of 
staff costs between interworking services and other Airwave Network services, 
might not be straightforward, and if only some costs were removed, but all 
revenues, this would understate Motorola’s true profitability of operating the 
Airwave Network. For these reasons, the Home Office requested that the CMA 
included interworking in the analysis. 

Provisional assessment 

6.32 We noted broad agreement with our proposal to exclude Pronto and CCRS from 
our profitability analysis given both the contestable nature of these services and 
the existence of separate cost recording for them. Therefore, we have excluded 
these services for the purposes of our provisional assessment. 

6.33 We considered whether the Ambulance Bundle 2 and interworking activities 
should be included in our analysis. 

(a) For Ambulance Bundle 2, we are not minded to treat the outsourcing of a 
contract as sufficient reason to exclude it, and consider that the common 
costs showed that it was not a separate activity. Therefore, we have included 
it in our provisional analysis. We also noted the potential complications of 
allocating common overhead costs between these services and those of the 
core network. 

(b) Interworking is integral to the transition away from the Airwave Network at the 
end of its useful life and could only be provided by Airwave Solutions to the 
Home Office at the point at which this addition was agreed. This is reflected 
in the fact that it has been added to the core services of the PFI Agreement. 
We have therefore also included it in our provisional analysis. 

6.34 We therefore did not make any adjustment for costs for these revenue streams (ie 
Ambulance Bundle 2 and interworking), so the issue we noted of making a robust 
or accurate estimate for the concomitant amount of administrative expenses to 
exclude is no longer relevant. We note that the inclusion of these services does 
not have a material impact on measured profitability. 

6.35 We call the resulting scope of business activities which we analyse for the 
purposes of profitability analysis: Airwave Network Services. 

Time period under consideration 

6.36 We aim to examine profitability over a time period that is sufficiently long to 
provide a representative picture of profitability and that is not unduly distorted by 
unusual macroeconomic conditions or one-off events. Our Guidance recognises 
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that the appropriate time period may vary depending on the specific market under 
consideration.558 

6.37 The PFI Agreement was executed on 29 February 2000 (see Appendix B) and the 
Airwave Network switch-off date is now set at 31 December 2026, albeit there is 
the possibility that it will be extended beyond that date. This gives, in theory, a 26-
year time period over which one could analyse the profitability of the Airwave 
Network. 

6.38 In our profitability working paper, we set out our emerging view that the most 
relevant and informative time period to consider for the purposes of our analysis 
was the ‘extension’ period, ie the period from 2020 to 2026, although we also 
analysed the profitability of Airwave over the 2001 to 2019 period (separately). We 
explained that this was because: 

(a) The purpose of profitability analysis is to understand outcomes in the market, 
which may give insight into competitive conditions. 

(b) We are primarily interested in recent and current competitive conditions in the 
market, rather than those which may have been present more than twenty 
years ago. 

(c) The terms governing the original PFI period, ie the period to 2019 were 
negotiated and agreed at the start of that period, with further, separate 
negotiations taking place following Motorola’s acquisition of Airwave 
Solutions in 2016 and determining the financial performance of the business 
from 2020 onwards. 

(d) A backward-looking profitability analysis for the original 2001-2019 time 
period would not necessarily provide a good indicator of potential market 
power and potential to extract supernormal profits at the time that the 
extension was agreed. 

(e) Similarly, assessing the profitability of the business over the whole 2001 to 
2026 period would mix the picture from across the PFI and post-PFI periods 
and would risk masking the degree of profitability / market power enjoyed 
post-extension.559 

6.39 We set out in detail the representations made by Motorola and the Home Office 
relating to the appropriate time period to use in this case in the following 
paragraphs. In summary, Motorola submitted that the appropriate time period to 
analyse the profitability of the Airwave Network ran from 2001 to 2026, because 
extensions had been integral to the original PFI Agreement, Motorola never had 

 
 
558 CC3 (Revised), paragraph 121. 
559 Profitability modelling and results, paragraphs 19 to 21. 

https://assets.publishing.service.gov.uk/media/6273eb0a8fa8f5206b4cd26c/Profitability_and_modelling_results_WP_.pdf
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the ability to ‘walk away’ in 2019, and the shutdown of the Airwave Network was 
now fixed at 2026. The Home Office, on the other hand, considered that the 
profitability analysis should focus on the extension period (ie from 2020), as it 
reflected the outcome of negotiations that had taken place since Motorola had 
completed the acquisition of Airwave Solutions. 

Motorola’s submissions on time period 

6.40 Motorola submitted560 that it was artificial and not appropriate to split the original 
PFI Agreement period (2001-2019) from the extension period to look at 
profitability, ie the profitability of the Airwave Network should be assessed over the 
whole of the 2001 to 2026 period. In particular, Motorola submitted that: 

(a) The contract was never structured as an initial period of 2001-2019, at which 
point there was a full re-negotiation for the ‘extension’ period; any notional 
‘extension period’ (a concept Motorola disagreed with) must have been set in 
2016 when Motorola acquired Airwave Solutions; 

(b) the terms on which the Home Office would require continued provision of 
service up to a National Shutdown Date were fully agreed in 2016 when 
Motorola acquired Airwave Solutions; at this point the Home Office did not 
specify an end date and so Motorola took on the entire risk associated with 
the uncertain duration over which Motorola would be required to provide the 
Airwave Network, including making all requisite investments to ensure that 
the Airwave Network remained fit for purpose; 

(c) in economic or competition terms 2019 had no economic or competition 
relevance; 

(d) Motorola never had the ability to walk away in 2019; 

(e) Motorola stated that ‘well-advised parties had agreed contractual terms with 
reference to an agreed fair internal rate of return (IRR) for the life of Airwave, 
[Motorola emphasis] whatever that would be;561 

(f) Airwave Solutions was a project company whose economic life was tied to 
the period for which the Airwave Network was required; the investments 

 
 
560 Motorola’s response to the profitability methodology working paper, 10 January 2022, paragraphs 12-18. 
561 A financial model was created by BT which set out the anticipated cashflows in relation to the Airwave 
Network at the inception of the PFI agreement (the PFI Model). Motorola told us that a copy of the model 
was originally placed in escrow with a third party and transferred to another third party in late 2000 / early 
2001. Although this third party was unable to locate the original model, Motorola provided us with a copy of 
the model which had been sent to Airwave Solutions in 2009 from the National Policing Improvement Agency 
(NPIA). Motorola told us it had no reason to believe that the model provided to the CMA was in any way 
different from the copy placed in escrow. 

https://assets.publishing.service.gov.uk/media/6239d764e90e0779a18d3f71/Motorola_s_Response_to_Profitability_WP.pdf
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made by Airwave Solutions and the costs incurred over this period must be 
set against the revenues earned; and 

(g) regarding any potential extension beyond 2026, []562 []; for this reason, 
Motorola told us that it considered it unnecessary to assess any longer 
duration [], subject to any further changes requested by the Home Office. 
Motorola also stated that further changes created additional risks for 
Motorola that would need to be taken into account. 

6.41 In its response to our working paper on profitability,563 it further submitted that: 

(a) There were never any negotiations over an extension period and the notion 
of an extension period was entirely the CMA’s construct; 

(b) the Home Office negotiated and obtained in 2016 simply the unilateral right to 
require the provision of Airwave Network services beyond 2019 if this should 
be required because of the replacement solution – ESN – being delayed; 

(c) there was never, in 2016, any negotiation of or agreement to any specific 
extension period beyond 2019; 

(d) the Home Office did not, at any time, ask Airwave Solutions or Motorola, or 
any other prospective supplier, to quote for the provision of LMR services 
from 2020 to 2026; 

(e) the Home Office essentially obtained insurance against potential delays in 
the deployment of ESN and that there was no commitment to use the 
Airwave Network beyond a National Shutdown Target Date that was initially 
set to be the end of 2019; however the fact that we know now that the 
Airwave Network will be required to provide mission-critical communication 
services for the emergency services until 2026 must not be misconstrued as 
there having been negotiations for an extension period of 2020 to 2026 at 
any point in time; 

(f) as a matter of contractual fact there was never intended to be, nor was there, 
certainty as to the National Shutdown Date until the Home Office []. The 
National Shutdown Date was, at that moment, set at 31 December 2026 and 
the contractual obligation for Airwave Solutions to target switch-off of the 
Airwave Network nationally on that date crystallised. Prior to that point no 
such contractual obligation or certainty existed; and 

 
 
562 Motorola’s response to the profitability methodology working paper, 10 January 2022, paragraph 21. 
563 Motorola’s response to the CMA’s working papers on Profitability and the Cost of Capital, 20 May 2022, 
paragraphs 10-18. 

https://assets.publishing.service.gov.uk/media/6239d764e90e0779a18d3f71/Motorola_s_Response_to_Profitability_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a173e90e0765d41c5325/Motorola_response_to_profitability_WP.pdf
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(g) the closest that the parties came to contracting a more certain outcome was 
when, in April 2018, the Home Office asked for a 10-year term with break 
points, in response to which Airwave offered discounts on its charges. 

6.42 Motorola also stated564 that it was an ‘inconvenient truth ... that Airwave has made 
lower returns than anticipated, overall, and it is extraordinary poor competition 
policy to create artificial temporal constructs to try to show excess profits of a sub-
period in which Airwave Solutions could only provide the services because it had 
made substantial investments into its network’; and that the ‘CMA’s evident desire 
to find excess profits cannot be allowed to be a substitute for good decision-
making.’ 

6.43 Finally, Motorola noted that the CMA initially stated that it would consider 
profitability over the period from 2000 to 2026 as a whole and that it had not 
explained its reasonings for not publishing its findings on ‘lifetime IRR’.565 

Home Office submissions on time period 

6.44 The Home Office told us566 that it considered it key to assess the profitability of the 
extension period (from 2020) to understand the extent to which Motorola had had 
a position of unilateral market power since its acquisition of Airwave Solutions in 
2016. This was because the contract terms of this period reflected the outcome of 
negotiations since Motorola completed the acquisition of Airwave Solutions and 
therefore inform as to whether, from this date, it held a position of unilateral market 
power: in other words, if Airwave Solutions were earning excess profits over this 
extension period, it could reflect its market power in contract negotiations for the 
extension. 

Provisional assessment 

6.45 We have considered the submissions by Motorola and the Home Office. In line 
with our assessment at working paper stage, our provisional conclusion is that it is 
appropriate to split the lifetime of the Airwave Network between an original ‘PFI 
period’ and an extension period when conducting profitability analysis for 
competition purposes for the reasons set out in paragraph 6.38 and discussed in 
more detail below. In particular, we note the following points in response to 
Motorola’s submissions: 

 
 
564 Motorola’s response to the CMA’s working papers on Profitability and the Cost of Capital, 20 May 2022, 
paragraph 15. 
565 Motorola’s response to the CMA’s working papers on Profitability and the Cost of Capital, 20 May 2022, 
paragraphs 7 and 8. 
566 Home Office’s response submission to the CMA’s profitability methodology working paper, 11 January 
2022, paragraphs 2 and 11. 

https://assets.publishing.service.gov.uk/media/62b9a173e90e0765d41c5325/Motorola_response_to_profitability_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a173e90e0765d41c5325/Motorola_response_to_profitability_WP.pdf
https://assets.publishing.service.gov.uk/media/6239d71e8fa8f540eea34bcb/HO_Response_to_Profitability_WP.pdf


206 

(a) Whenever and however the terms were agreed, the lifetime of the Airwave 
Network has been extended beyond that originally envisaged when the PFI 
Agreement was signed. Absent such later agreement, either side could, 
indeed, contractually have ‘walked away’ in 2019; 

(b) There are good reasons provisionally to conclude that conditions of 
competition are likely to have been different when the extension was 
negotiated than when the original PFI Agreement was negotiated due to, 
inter alia, the incumbency of the Airwave Network and the limited expected 
further time requirement for use of the Network given the development of 
ESN; 

(c) The uncertainty over how long the Airwave Network will be required is not 
relevant to the question of whether there has been an extension; and 

(d) The risks and costs of the uncertainty over the length of the extension are 
reflected in our analysis in both the WACC used and the operating and 
capital costs of Airwave Solutions. That is to say, we consider that the full 
costs of the ‘insurance’ Motorola submits was provided by Airwave Solutions 
to the Home Office is reflected in our analysis. 

6.46 We provide further analysis of these specific points in the following paragraphs. 

6.47 The evidence that we have obtained supports the provisional view that any 
extension that has been negotiated since 2016 should not be regarded as integral 
to the original PFI Agreement for the following reasons: 

(a) The OJEC notice of 23 January 1996 (see paragraph 2.53) did not provide 
for the possibility of the PFI Agreement to be extended beyond the 15-year 
term of the services contracts. Internal documents obtained from the Home 
Office demonstrate that the Home Office considered that there was 
significant risk that an extension of its contract with Airwave Solutions would 
be open to legal challenge under the Public Contracts Regulations 2015 and 
this was one of the reasons why it could not entertain the price offers made 
by Airwave Solutions in 2010 when under Macquarie ownership in exchange 
for an extension to 2035.567 

(b) The original PFI Agreement was priced and negotiated on the premise that 
the Airwave Network would be terminated around the end of 2019 or early 
2020 and the Home Office’s original intention was, as Motorola 
acknowledged, to shut down the Airwave Network at the end of 2019. The 
PFI Model, the economic model in relation to the Airwave Network only 

 
 
567 Permanent Secretary Challenge Session on the Emergency Services Mobile Communications 
Programme (undated) and internal Home Office email dated 26 October 2016.   
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covered the period 2001 to 2019/2020. The PFI Model also showed that the 
assets would be written off by the end of the 19-year period.568 

(c) The 2002 NAO report and subsequent PAC hearings show that the 
expectation was that the contract would end by 2019: it was expected that 
the network would be operating for 15 years, with two years for 
decommissioning at the end. 

(d) There was an original period over which Airwave Solutions contracted with 
the various emergency services, which did not have a single end date but 
instead a ‘ragged edge’ of contract expiries between 2016 and early 2020.569 
In 2016, towards the end of the original period, as the contract expiries with 
the various emergency services were approaching, Airwave Solutions and 
the Home Office negotiated terms on which those contracts would be 
aligned, with most being extended beyond their original expiry dates. Any 
extension to the contracts had to be negotiated and agreed and were not 
automatic under the PFI Agreement. Absent this further negotiation, either 
party, Airwave Solutions or the Home Office could, in theory,570 have ceased 
to trade with one another after early 2020 and neither side would have had 
any basis to seek compensation from the other for such a course of action 
since there would have been no contractual commitment in place. 

(e) The PFI Agreement makes provision for the transfer of assets to the Home 
Office or an alternative service provider at the end of the contract (with 
Airwave Solutions being required under the PFI Agreement to prepare a 
Service Transfer Plan) at fair market value; and under the Public Contracts 
Regulations 2015, the underlying assumption is that such a contract would 
be competed at the end of the term, unless exemptions applied (ie not simply 
extended as a matter of course). 

6.48 We consider that Motorola’s submission that Airwave Solutions could not ‘walk 
away’ in 2019 potentially reflects a misunderstanding of the purpose of the 
profitability analysis. One issue that we have been considering is whether charges 
– including those agreed in the 2016 negotiations – are the outcome of a 
negotiations process in which competition may have been restricted, distorted or 
prevented by features of the market. In that context, where the question is whether 
the Home Office was able to negotiate charges which were at or around the 

 
 
568 The contracts specify that any assets transferred at the end of the original term should be paid for at fair 
market value. See section 4, and below in this section from paragraph 6.55  
569 []. 
570 We note, as a matter of practicality, that the Home Office / emergency services in Great Britain were not 
able to ‘walk away’ at the end of the original PFI Agreement period due to their critical need for a 
communication solution. However, that need was practical, not contractual. Were an alternative system to 
have been available, the Home Office and emergency services could have ceased to use the Airwave 
network as the various contracts came to an end from 2016 to early 2020 without providing Airwave 
Solutions/Motorola with any compensation. 
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competitive level, the relevant question is not whether Airwave Solutions could 
‘walk away’ from the existing contract but rather whether it could ‘walk away’ from 
negotiating prices for an extension, and what would be the consequences of doing 
so. In this case, its ‘outside option’ was the default price agreed in 2016 (see 
section 4). 

6.49 In light of the available evidence, our provisional view is that any continuation after 
late 2019 / early 2020 was an extension to the original fixed 19 year PFI 
Agreement period, and that separate profitability analyses of the pre- and post-
extension time periods is informative in assessing the competitive conditions in 
which Airwave Solutions operated over these time periods. 

6.50 The purpose of profitability analysis is to understand outcomes in the market, 
which may give insight into competitive conditions. In this context, the specific date 
on which various terms were negotiated is not relevant: our main concern is to 
identify the time period over which the results of those negotiations can be 
observed in profitability. Our provisional view is that this can most reliably be done 
from 2020 onwards. 

6.51 We are primarily interested in recent and current competitive conditions in the 
market, rather than those which may have been present more than twenty years 
ago. A backward-looking profitability analysis for the original 2001-2019 time 
period does not necessarily provide a good indicator of potential market power and 
potential to extract supernormal profits at the time that the extension was agreed. 
Similarly, the profitability of the business over the whole 2001 to 2026 period 
would mix the picture from across the PFI and post-PFI periods and would risk 
masking the degree of profitability and market power enjoyed post-extension. 
That, it appears to us, would not provide insight into conditions of competition 
either during the original PFI period or during the extension period. Therefore, we 
are not minded to pursue this analysis further. 

6.52 For the above reasons, we have provisionally concluded that we will: 

(a) Divide our profitability analysis into two separate time periods: 2001 to 2019, 
and 2020 to 2026; 

(b) focus on 2020 onwards; and 

(c) not analyse the profitability of the business over the whole 2001 to 2026 
period. 

6.53 We note that, although the Airwave Network switch-off date is now set at 31 
December 2026, if there is a delay to the beginning of the transition of users from 
the Airwave Network to ESN or the transition itself takes longer than currently 
expected by the Home Office, the Airwave Network switch-off date will be likely 
delayed beyond 31 December 2026. The HoTs set out that where National 
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Shutdown Notice has been issued but the schedule needs to change because 
other customers subsequently need to defer the National Shutdown Target Date, 
the Home Office can issue a deferred National Shutdown Notice.571 We set out the 
effect of this on profitability at paragraph 6.135. 

6.54 Motorola stated that572 a key challenge when using the truncated IRR 
methodology was to establish the correct opening and closing values of assets for 
the specific period under investigation; and that there was a critical need to ensure 
the correct opening asset value since the notional extension period IRR was 
extremely sensitive to the change in this opening asset value. We discuss the 
opening and closing values of assets in the next section on valuation of assets and 
carry out a sensitivity analysis. 

Valuation of assets 

Introduction 

6.55 The provision of Airwave Network Services relies on a dedicated infrastructure 
comprising the transmission network, regional switching centres, 3,800 radio 
transmitters (also known as base stations) providing the TETRA radio voice and 
data coverage, as well as various network management centres, control systems 
and specialist technologies (see section 2). The valuation of such assets is 
therefore critical to the calculation of economic profits in this case. For this 
purpose, the assets should be recognised at their value-to-the-business (VTB) at 
the start and end of any assessment periods. Figure 1 sets out how the VTB is 
established. 

 
 
571 Heads of Terms, clause 2.8. See paragraph 147 of Appendix C. 
572 Motorola’s response to the profitability methodology working paper, 10 January 2022, paragraphs 19 and 
20. 

https://assets.publishing.service.gov.uk/media/6239d764e90e0779a18d3f71/Motorola_s_Response_to_Profitability_WP.pdf
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Figure 6.1: Establishing which valuation basis for an asset gives its value to the business 

 

6.56 In our profitability working paper, we set out the emerging view that, in a well-
functioning market, the value to the business of Airwave’s assets at the end of the 
original PFI period and the start of the extension period would reflect their 
recoverable amount (specifically, the net realisable value (NRV)) rather than their 
(new) replacement cost, as the former would be lower than the latter. Therefore, in 
our analysis, our base case profitability estimates were based on this NRV, which 
Motorola had estimated at £[] million. However, we also considered a sensitivity 
based on the assets’ (depreciated) replacement cost, which we based on the 
Deloitte Report573 and adjusted for subsequent capex and depreciation to give a 
valuation of £[] million. 

6.57 In coming to that emerging view, we considered the following points to be of 
particular relevance: 

(a) The natural monopoly nature of the Airwave Network and the fact that it was 
provided under a PFI Agreement made following a procurement exercise, 
which provided guaranteed revenues set at a level to allow the supplier of 
these services to cover its investment in the network and operating costs, as 
well as to earn a reasonable return, over the period to 2019; 

(b) the natural corollary to the significant level of protection offered to the 
supplier of LMR network services (in the form of guaranteed revenues) in a 
well-functioning market would be material protection offered to customers in 
the case of an ongoing need for the network beyond its original end date. In 
the case of the Airwave Network, this was intended to be provided by the 
contractual provisions relating to asset transfer at the end of the original fixed 
period of the PFI Agreement, which indicated that the value of the Airwave 
Network assets should be limited to their ‘fair market value’; and 

 
 
573 Expert report prepared by Deloitte for Motorola dated 3 August 2016 on the fair market value of Airwave’s 
assets. 
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(c) as highlighted in the Byatt Report, the value of existing assets to a business 
should be equal to the amount a competitor would be prepared to pay for 
them in a competitive market. We considered this referred to what a 
competitor would pay for such assets in a situation in which the market for 
LMR services was competitive. 

6.58 In this context, we had the view that the sunk costs of the network, which have 
already been paid for by customers, should not influence pricing during an 
extension period that was not planned for.574 Put another way, we were not 
minded to consider that in a well-functioning market customers would, in effect, 
pay twice for the same assets if the life of the network were extended beyond the 
term originally envisaged when the LMR network was commissioned. We noted 
that the (new) replacement cost approach, which Motorola put forward as the 
appropriate benchmark, would result in such an outcome.575 

6.59 In the remainder of this section, we first summarise Motorola’s conceptual 
objections to the approach adopted in our profitability working paper, as well as 
the Home Office’s submissions on the same. We then consider those matters in 
detail in the context of the well-functioning market benchmark. We consider 
Motorola’s and the Home Office’s submissions on the specific figures used in our 
analysis in detail in Appendix G. We summarise our provisional findings from 
paragraph 6.129. 

Motorola’s submissions 

6.60 Notwithstanding Motorola’s views on the appropriateness of splitting the financial 
performance of Airwave Network Services into sub-periods and calculating 
profitability separately for these sub-periods (as set out above), it submitted that 
the key to obtaining any rational result under such an approach would be the 
correct calculation of the closing value of assets at the end of the first sub-period, 
which would then determine the opening value of assets at the beginning of the 
second sub-period. In this context, Motorola noted that it would be incorrect to take 
the net book value (NBV) of the assets – calculated as the difference between 
accumulated capex and accumulated accounting depreciation between 2002 and 
2019 – stating that it was not the case that the NBV of the assets provided a 
‘reasonable estimate of the value to the business’, and that the results obtained 
from using NBV as a measure of VTB would be meaningless.576 

6.61 Motorola told us that the most meaningful approach to establishing the 
replacement value of Airwave’s assets on a Modern Equivalent Asset (MEA) basis 

 
 
574 Beyond that NRV of the assets, which Airwave Solutions could realise either via a sale to the Home Office 
or other authorities under the terms of the original contracts, or on the open market. 
575 See paragraph 6.60 onwards. 
576 Motorola’s response to the profitability methodology working paper, 10 January 2022, paragraphs 6 and 
7. 

https://assets.publishing.service.gov.uk/media/6239d764e90e0779a18d3f71/Motorola_s_Response_to_Profitability_WP.pdf
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would be to calculate the cost of a replacement TETRA network, potentially 
combined with a new core network, as this would be consistent with the MEA 
providing the same services and with not requiring users to replace their terminal 
equipment. In this context, Motorola pointed out that other European countries are 
still deploying and upgrading TETRA for LMR for public safety. Motorola 
highlighted that valuing assets on an MEA basis introduces further complications. 
Specifically, if the services were provided over an optimally configured 
replacement TETRA network, much of the forecast capital expenditure needed to 
keep the actual Airwave Network operational and to maintain the level of service 
would not be necessary. 

6.62 At the same time, Motorola submitted that operating expenditure would be 
different, without it being clear whether it would be higher or lower than forecast. 
For example, operating expenditure may be lower if replacement components 
were more energy efficient, but on the other hand, the MEA design may involve a 
greater degree of sourcing of services from third parties (eg buying connectivity 
instead of constructing own network assets or renting tower space from 
established tower companies rather than constructing new towers). Overall, this 
means that in addition to establishing the opening value of assets on an MEA 
basis, one would also have to estimate future cash flows that are consistent with 
using the MEA replacement in the provision of services. Motorola submitted that 
this is not a straightforward task. 

6.63 Finally, Motorola noted that this exercise effectively amounted to asking at what 
price a competing supplier, building a complete replacement for the Airwave 
Network from scratch, might be able to supply the Airwave service from 1 January 
2020 to 31 December 2026. In Motorola’s view, one should be able to conclude 
without much detailed analysis that this price would be substantially higher than 
the price the Home Office pays for the Airwave service given that it would need to 
permit the competitor to recover the considerable investments in an alternative, 
equivalent network over a short period of time. By implication, Motorola submitted, 
the CMA’s truncated IRR analysis, using a correct approach for establishing the 
opening value of assets, cannot find any excessive profitability. Motorola believed 
that the replacement cost of assets at the beginning of the extension period 
considered by the CMA would be substantially higher than the NPV of cash flows, 
which Motorola submitted would be confirmation according to the 2003 Oxera 
paper commissioned by the OFT that Airwave Solutions was not earning 
excessive profits.577 

 
 
577 Motorola’s response to the CMA’s working papers on Profitability and the Cost of Capital, 20 May 2022, 
paragraphs 29 to 33. 

https://assets.publishing.service.gov.uk/media/62b9a173e90e0765d41c5325/Motorola_response_to_profitability_WP.pdf
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6.64 Following publication of our profitability methodology working paper, Motorola 
commissioned an expert report dated 28 February 2022 from Analysys Mason,578 
which estimated the total replacement cost of the Airwave Network to be £[] 
million as of 1 January 2020, comprising £[] million of capex and £[] million of 
(preparatory) opex, ie opex required in the couple of years prior to the start of the 
period while the network was being built. 

6.65 In response to our profitability working paper, Motorola submitted that if one 
wanted to look at the terms that might hypothetically have been agreed for a 
defined extension period, any notion of competition in a well-functioning market 
must reflect the way in which LMR services needed to be provided. Motorola noted 
the CMA’s reference to the Byatt Report and stated that it was important to 
consider how the threat of free entry from prospective providers would have 
played out if negotiations for an extension period had taken place at some point in 
time. In particular, Motorola submitted that the competitive benchmark price was 
given by the level of remuneration required by an alternative supplier to permit 
recovery of the investments required to provide the services needed. These 
investments were considerable and were set out in detail in the work undertaken 
by Analysys Mason. Motorola emphasised that: 

(a) It is this level of remuneration that defines the constraint on the terms that the 
Home Office could obtain from Airwave Solutions in a competitive, well-
functioning market with the threat of free entry; and 

(b) it is this level of investment required by such an alternative provider that also 
defines the economic value of Airwave Solutions’ network assets at the start 
of such an extension period, making appropriate adjustments for the fact that 
unlike a completely new network the Airwave Network required ongoing 
maintenance capex. The amount a competitor in a free-entry scenario would 
be prepared to pay for the Airwave Network is equal to the investment in an 
alternative network net of the additional cost that have to be incurred as a 
result of the Airwave Network being old rather than new.579 

6.66 On this basis, Motorola submitted that the revenues that any prospective supplier 
in a market with free entry would have required to provide the services supplied by 
Airwave Solutions over the extension period were in fact comparable to those 
earned by Airwave Solutions and that this demonstrated that a competitive, well-
functioning market for the provision of services over the so-called extension period 
– if it could ever have existed – would have produced outcomes that were 
indistinguishable from those we observe in reality. 

 
 
578 Report prepared for Airwave Solutions Limited by Analysys Mason entitled Modern Equivalent Asset 
Valuation of the Airwave Network, dated 28 February 2022. 
579 Motorola’s response to the CMA’s working papers on Profitability and the Cost of Capital, 20 May 2022, 
paragraphs 19 to 20. 

https://assets.publishing.service.gov.uk/media/62b9a173e90e0765d41c5325/Motorola_response_to_profitability_WP.pdf
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6.67 Motorola told us that, in our profitability working paper, we had not, therefore, used 
the Analysys Mason work in the correct manner, which would have been to look at 
the IRR of a new entrant supplier who would be providing a comparable service 
using a network that is new and does therefore not require ongoing maintenance 
capex at the prices charged by Airwave Solutions. Motorola stated that the CMA 
instead dismissed Analysys Mason’s work because ‘[r]eplacing … actual / forecast 
cash flows predicated on the existing worn and aged asset base with hypothetical 
cash flows which might be incurred if the asset base were different results in IRR 
estimates that do not correspond with the returns actually being earned by the 
business.’ Motorola considered this to be a fallacious argument.580 

6.68 Motorola noted that the CMA’s main reason for rejecting the work commissioned 
from Analysys Mason in order to establish replacement costs of the Airwave 
Network on an MEA basis appeared to be that the resulting network would be new 
and not require maintenance capex, unlike Motorola’s ageing network that needs 
significant investment to be capable of providing the service until the end of 2026. 
In doing so, Motorola submitted that the CMA: 

(a) Mistakenly assumes that the Analysys Mason report was aimed at 
establishing the fair value of the Airwave Network. Motorola told us that this 
was clearly not the case, and nowhere had it made such a claim; and 

(b) claims, without any justification, that the analysis of the profitability of service 
provision over a replacement does not provide much insight as it involves 
hypothetical cash flows that might result in IRR estimates that are different 
from the returns actually earned by the business.581 

6.69 Further, Motorola told us582 that the approach of using NRV was in contrast to the 
recommendations in a paper written by Oxera,583 which stated the following (at 
paragraph 1.15): 

For the assessment of excessively high profits, assets should be valued 
on an MEA basis. 

6.70 Motorola told us584 that the Oxera paper did not provide any further discussion of 
this sentence, as that was not needed as the economic logic was obvious: 
because in the case of suspected excessive profitability, future earnings would 

 
 
580 Motorola’s response to the CMA’s working papers on Profitability and the Cost of Capital, 20 May 2022, 
paragraphs 21 and 22. 
581 Motorola’s response to the CMA’s working papers on Profitability and the Cost of Capital, 20 May 2022, 
paragraph 27. 
582 Motorola’s response to the CMA’s working papers on Profitability and the Cost of Capital, 20 May 2022, 
paragraph 25. 
583 Assessing profitability in competition policy analysis, July 2003 
584 Motorola’s response to the CMA’s working papers on Profitability and the Cost of Capital, 20 May 2022, 
paragraph 26. 

https://assets.publishing.service.gov.uk/media/62b9a173e90e0765d41c5325/Motorola_response_to_profitability_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a173e90e0765d41c5325/Motorola_response_to_profitability_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a173e90e0765d41c5325/Motorola_response_to_profitability_WP.pdf
https://www.oxera.com/wp-content/uploads/2018/03/OFT-Assessing-profitability-1.pdf
https://assets.publishing.service.gov.uk/media/62b9a173e90e0765d41c5325/Motorola_response_to_profitability_WP.pdf
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always exceed NRV and might include economic rents, and therefore replacement 
costs would provide an appropriate ceiling on asset values. 

6.71 Separately, Motorola submitted that in 2018, ie two years before the ‘extension 
period,’ it offered the Home Office [] that, had the Home Office chosen to take it, 
would have yielded [] for the Home Office to the end of 2026/27. Motorola told 
us that the Home Office therefore had options and this was precisely what a well-
functioning market looked like, noting that the fact the Home Office chose the ‘pay 
as you go’ option which with hindsight turned out to have been the more expensive 
option reflected the uncertain nature of contracting and nothing more.585 We have 
considered and assessed the implications of the parties’ negotiations and choices 
in sections 3 and 4. We do not consider them further here. 

The Home Office’s submissions 

6.72 In addition to the standard profitability analysis, the Home Office proposed that the 
CMA undertake a supplementary piece of analysis, examining the expected 
profitability of the acquisition of Airwave Solutions by Motorola in 2016. The Home 
Office submitted that understanding the return that Motorola expected to make in 
2016 would provide insights into its assumptions at the time on how long the 
contract would be extended. In other words, this would allow the CMA to assess 
whether Motorola expected to achieve an IRR higher than the benchmark WACC 
by the end of the original PFI contract period, or whether this depended on the 
terms under which it would agree extensions to the Airwave Network. The Home 
Office submitted that this can provide indications of Motorola’s ability to exploit its 
position as monopoly supplier of critical infrastructure to extract supra-competitive 
rents during the extension periods. The Home Office explained that for this 
analysis, the CMA would need to look at the purchase price paid by Motorola in 
2016 and estimates of financial forecasts for the years from 2016 onwards, and 
partition the analysis between the period of 2016–2019, 2020–2026, and such 
additional periods the CMA considers necessary.586 We note that the purchase 
price paid for Airwave Solutions in 2016 can provide an upper bound estimate of 
the VTB of its assets at that date and that such an analysis can, therefore, be 
informative in the context of our profitability analysis. We have, therefore, carried 
out this analysis, as set out in Appendix I and we note that it supports the 
provisional conclusions that we reach on asset valuations as set out from 
paragraph 6.86 below. 

 
 
585 Motorola’s Response: Reimagining the Well-Functioning Market: the CMA’s construction of a market that 
never existed, 20 May 2022, paragraph 5. 
586 Home Office’s response submission to the CMA’s profitability methodology working paper, 11 January 
2022, paragraph 18. 

https://assets.publishing.service.gov.uk/media/62b9a125d3bf7f0af3a2833f/Motorola_submission_on_well_functioning_market.pdf
https://assets.publishing.service.gov.uk/media/62b9a125d3bf7f0af3a2833f/Motorola_submission_on_well_functioning_market.pdf
https://assets.publishing.service.gov.uk/media/6239d71e8fa8f540eea34bcb/HO_Response_to_Profitability_WP.pdf
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6.73 In response to our profitability working paper, the Home Office noted that it 
considered the CMA’s principles in valuing Airwave’s assets to be sound and that 
we have followed those principles ‘thoroughly, albeit conservatively’.587 

Provisional assessment 

6.74 Motorola’s submission on our approach to valuing Airwave Solutions’ assets turns 
on its view of the well-functioning market benchmark and the competitive price 
associated with that situation. In effect, Motorola submits that the ‘competitive 
price’ is that which would be sufficient to incentivise a new entrant with a new 
network into the market to provide these services for the limited remaining period 
over which the Home Office requires them.588 For the reasons set out in our 
profitability working paper and reiterated below, we are not minded to agree that 
such a price represents the outcome of a well-functioning market in the particular 
circumstances of the Airwave Network since it implies that customers should have 
both guaranteed revenues to cover the original risks associated with investing in 
the network, and then pay again (effectively twice) for the use of the LMR assets 
employed by Airwave Solutions simply because the life of the network was 
extended beyond that originally envisaged. 

6.75 The characteristics of LMR networks – in particular, the very large, sunk costs 
associated with the development of such networks – are such that there is likely to 
be a single supplier and one or a small number of purchasers (who may group 
together).589 We would not expect to see LMR networks being developed 
speculatively but rather the main purchaser(s) effectively commissioning a supplier 
to develop and operate a network. 

6.76 In return, the purchaser would provide a high level of security to the supplier in 
terms of demand / remuneration for the services provided. Indeed, this was the 
case with the Airwave Network where PITO signed a long term agreement with 
Airwave Solutions for the provision of services, under which revenues were largely 
guaranteed.590 

 
 
587 Home Office submission and response to working papers, 24 May 2022, paragraph 38. 
588 Motorola submission, Reimagining the well-functioning market: the CMA’s construction of a market that 
never existed, 20 May 2022, paragraph 14. 
589 Although Airwave Solutions provides services to a couple of hundred organisations, ie the emergency 
services plus various Sharer organisations, we note that only a small number of customers are of a sufficient 
scale to make it economic for them to commission this type of service. The other Sharer organisations could 
be expected to find an alternative solution in the absence of an existing LMR network. 
590 The core service charge for the original PFI Agreement was based on a baseline figure and adjusted 
each year to take account of indexation. The core service charge did not vary by volume once all the police 
forces were in receipt of the service, save for service charge credits which were applied, and in 2016 and 
2018 the outcome of the negotiations was that revenue would be maintained until closure of the network, 
even as individual Police Forces moved over to ESN. Menu charges do have a volume element in that they 
are levied on individual police forces depending on the level of coverage required locally. However, we 
understand that this coverage requirement does not vary materially from year to year. 

https://assets.publishing.service.gov.uk/media/62b9a1c9e90e0765d6e8263d/Home_Office_Submission_and_Response_to_Working_Papers.pdf
https://assets.publishing.service.gov.uk/media/62b9a125d3bf7f0af3a2833f/Motorola_submission_on_well_functioning_market.pdf
https://assets.publishing.service.gov.uk/media/62b9a125d3bf7f0af3a2833f/Motorola_submission_on_well_functioning_market.pdf
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6.77 Our provisional assessment is that, in a well-functioning market, in the situation 
where a supplier is provided with a guaranteed level of revenues to ensure it is 
able to recoup the significant outlay required to develop a network, we would 
expect customers to enjoy material protection with respect to the pricing of LMR 
services in the event of requiring an extension of services beyond the period 
originally envisaged. 

6.78 Specifically, we would expect pricing during such an extension period to be 
constrained at a level at which the supplier was, broadly, only able to recover the 
incremental investment in the network required to extend its life, its (efficient) 
operating expenses, and a reasonable return on its capital, taking into account the 
risks assumed by the supplier over the extension period.591 This result could be 
achieved via different mechanisms, including, for example the contract providing 
effectively for the transfer of the network assets at the end of the contract period. 
This would allow for the re-tendering of the provision of services using that already 
built-and-paid-for network.592 

6.79 We note that rather than being ‘fictitious’, as Motorola has asserted, this well-
functioning market benchmark closely mirrors the contractual provisions and 
expectations at the time that the original PFI Agreement was signed, although we 
observe that some of these provisions have not been effective (see section 4). For 
example, we note statements made by Motorola during our site visit about the 
original pricing of the network and the assets employed therein: 

[] The original PFI contract will have assumed the shutdown at 2019 
and then network decommissioning taking place thereafter? The pricing 
for that contract will have built in that assumption? 

[] Yes. 

[] So, it will have assumed a complete amortised cost of everything by 
the end of the PFI contract? 

[] Yes.593 

6.80 We also note two pieces of evidence that we consider relevant to this question: 

 
 
591 We note that this constraint could be provided either by an effective contract, or by competition among 
several potential LMR network suppliers which were already operating in the market, ie who had already 
incurred the sunk costs of constructing a network. 
592 See section 4 for our further consideration of the well-functioning market. A different alternative could be 
for the contract to require that the original supplier reduce prices during any extension period to reflect the 
fact that the network assets had already been ‘paid’ for over the original contract term. 
593 Site visit. We note also the following in a written response from the Home Office to the Public Accounts 
Committee: ‘The Airwave contract payments are spread over 15 years for each force starting at the Ready 
for Service date. There was a planned progressive roll out starting in 2001 and the total life of the 
programme, including the roll-out and decommissioning phases, will be 19 years.’ Committee of Public 
Accounts (2002), Public Private Partnerships: Airwave (HC783). 

https://publications.parliament.uk/pa/cm200102/cmselect/cmpubacc/783/783.pdf?msclkid=4d116729c16b11ec95a130387eabf0bd
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(a) First, the PFI Model, which was submitted to us as providing the basis on 
which PITO and BT originally contracted in the PFI Agreement, []. This 
suggests that the original pricing agreed between PITO and BT was 
considered sufficient to fully compensate BT/Airwave Solutions for its 
investment in the network; and 

(b) second, the main contracts between Airwave Solutions and the emergency 
services contain provisions for the Home Office (having taken over from 
PITO) or the relevant authority to acquire network assets at their fair market 
value if they wish to take control of them at the end of the original contract 
period: 

(i) The PFI Agreement states that: ‘If the AUTHORITY exercises such 
option [to purchase the assets of the network on termination or expiry of 
the agreement], the AUTHORITY or an Alternative Service Provider 
shall, within 30 days of the exercise of the option, pay to the 
CONTRACTOR the agreed fair market value of such assets and 
contracts as are transferred to the AUTHORITY or an Alternative 
Service Provider. The CONTRACTOR shall not give any warranty 
whatsoever relating to the quality or fitness for purpose of the 
Transferable Assets and the fair market value shall be calculated 
accordingly.’594 

(ii) The Firelink Project Agreement states that: ‘In consideration for the 
transfers provided for under Paragraph 5, the Authority shall, subject to 
Clause 6.2, pay the Contractor a sum equal to the Total Fair Market 
Value less (in the case of any termination of this Agreement pursuant to 
Clause 34.2 (Voluntary Termination) or Clause 28.4 (Termination for 
prolonged Force Majeure) the amount of any sums payable by the 
Authority to the Contractor pursuant to Paragraph 4 of Schedule 10 
(Reimbursement of Termination).  For these purposes the Total Fair 
Market Value is aggregate of the Fair Market Value of all Transferring 
Assets shown in the Asset Register…’595 

(iii) The Ambulance Contract states that: ‘Upon Termination or Expiry or 
any other Service Transfer… the Authority (or its nominee) or the 
Replacement Supplier shall be entitled to acquire, at its option, and the 
Contractor shall, if so requested by the Authority, transfer to the 
Authority (or its nominee) or the Replacement Supplier, any one (1) or 
more of the Transferable Assets, and any such transfer shall… be 
made at no cost to the Authority (or its nominee): (i) if the Transferable 

 
 
594 PFI Framework Arrangement for the Public Safety Radio Communications Service dated 29 February 
2000 between Police Information Technology Organisation and British Telecommunications plc. 
595 Firelink Project Agreement dated 29 March 2006, []. 
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Assets are transferred to the Authority on Expiry; or (ii) upon 
Termination, if the Authority has already fully paid for those 
Transferable Assets through the Charges or any compensation paid 
pursuant to subclause 42.1, otherwise, the price payable by the 
Authority for such transfer shall be the lower of Net Book Value (as 
specified in the Register and calculated in accordance with the 
Financial Model) and Fair Market Value, less any amount that has been 
paid by the Authority for those Transferable Assets through the Charges 
and any compensation paid pursuant to subclause 42.1.’596 

6.81 These contract terms suggest that, at the end of the original agreements, the 
Home Office and other relevant authorities should have the opportunity to 
purchase the Airwave Network at its residual value. We note that such a value – 
described as ‘fair market value’ – is that of the assets on the open market absent 
the contract with the Home Office. To ascribe a higher value to them, as Motorola 
seeks to do, would in our provisional view allow it to capitalise the value of its 
incumbent position in serving the Home Office and other relevant authorities, in 
effect charging its customer twice for the Airwave Network due to the need for an 
unexpected extension. 

6.82 In this context, we are not minded to agree with Motorola’s submissions on both 
the Oxera paper and the Byatt Report.597 The former constitutes general guidance 
which is not tailored to the specific circumstances of this (or any other particular) 
case. As Motorola acknowledges, the report does not provide any further 
discussion of its recommendation to use the MEA basis. We agree that, in most 
competition cases, the MEA will be the appropriate basis but not, in our provisional 
assessment, in the circumstances of this case for the reasons set out in paragraph 
6.57 above. Our provisional view is that, in a well-functioning market, a customer 
should not be required to pay twice for the same assets, in particular, where that 
customer originally committed to a long term contract which provided a guaranteed 
level of revenue to cover the cost of investing in those assets in the first place. 

6.83 The key insight, it appears to us, from the quoted section of the Byatt Report is 
that assets should be valued at the level at which they would be traded in the 

 
 
596 Project Agreement for the provision of radio-based voice and data communication services for Ambulance 
Trusts in England dated 19 July 2005. 
597 In our Profitability modelling and results working paper, we highlighted paragraphs 51 to 53 of the Byatt 
Report (‘Accounting for economic costs and changing prices: a report to HM Treasury, 1986’), which state: 
‘In measuring the continuing costs of supply the relevant prices are those that would be paid for resources 
purchased now in the normal course of business in competitive markets. Such competitive market conditions 
may result from the actual existence of competing producers or, more generally, from the threat of 
competition from potential producers entering the market. Even where competitive markets do not exist, it is 
necessary to estimate the effects that competition would have in order to measure the value of the resources 
used.’ The assumption of free entry into a market defines the level of profit required to cover the cost of 
capital, since no-one will enter unless they expect to recover this cost. The assumption of free entry also 
defines the value of existing assets to a business as equal to the amount a competitor would be prepared to 
pay for them in a competitive market.’ 

https://assets.publishing.service.gov.uk/media/6273eb0a8fa8f5206b4cd26c/Profitability_and_modelling_results_WP_.pdf
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absence of the existence of market power for any party which controls those 
assets. We note that this would be the fair market value of the assets employed by 
the Airwave Network in their state as of the end of 2019, ie their scrap value. The 
use of (an undepreciated) MEA as the benchmark in this case would seem to us to 
allow Motorola to capitalise on its incumbent position as owner of Airwave 
Solutions to realise a windfall gain on the value of its assets (the windfall being the 
difference between the scrap value of the assets which it would have recovered in 
the absence of the contract extension and their replacement value). As set out 
above, we are minded to regard the approach set out in the Byatt Report as more 
appropriate given the circumstances of this case. 

6.84 In its response to our working papers on profitability and the cost of capital, 
Motorola stated598 that we had ignored the fact that Airwave Solutions’ assets 
were not fully written down by the end of 2019 and that the cost had therefore not 
been fully recovered. It cited our model from the first profitability working paper599 
which showed that accumulated depreciation fell short of the accumulated capex 
at the end of 2019 by £240m.600 

6.85 As to that submission, we note four points: 

(a) First, the NBV of Airwave Solutions’ assets as of the end of 2019 was, in fact, 
only £170 million in its statutory accounts, rather than £240 million. The 
higher figure was the product of retrospective changes made to Airwave 
Solutions’ depreciation policy in the August Model submitted to the CMA. 

(b) Second, this change in depreciation policy was made to reflect the longer 
expected useful life of the Airwave Network assets as the result of the 
extension. In other words, in the expectation that they would be used beyond 
the end of 2019. 

(c) Third, it is likely that a large amount of capex spent in the final years of the 
PFI Agreement period was actually with a view to ensuring the longevity of 
the network for the extension period, and therefore it would not have been 
written off by the end of 2019 because it was expected to be ‘paid for’ via 
revenues collected during the 2020 to 2026 period. 

(d) Finally, we note that the PFI Agreement was priced using an IRR/cash flow 
model. In such a model, the depreciation policy chosen has no influence on 
estimated returns because depreciation is not a cash flow item. Hence, 
whether or not Airwave Solutions had chosen a depreciation policy that fully 

 
 
598 Motorola’s response to the CMA’s working papers on Profitability and the Cost of Capital, 20 May 2022, 
paragraph 38. 
599 Profitability modelling and results (publishing.service.gov.uk). 6 May 2022. 
600 £240 million was the figure contained in the financial forecasts Motorola provided in August 2021, 
however we noted that the relevant figure calculated directly from the figures contained in Airwave Solutions’ 
accounts was £170 million. 

https://assets.publishing.service.gov.uk/media/62b9a173e90e0765d41c5325/Motorola_response_to_profitability_WP.pdf
https://assets.publishing.service.gov.uk/media/6273eb0a8fa8f5206b4cd26c/Profitability_and_modelling_results_WP_.pdf
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wrote off the assets it invested in by 2019 is not in our provisional 
assessment relevant to the question of whether the original price agreed 
allowed the business to fully recover those costs. 

Provisional conclusions – valuation of assets 

6.86 Our provisional conclusion therefore is that in a well-functioning market, the value 
to the business of Airwave Solutions’ assets would reflect their net realisable value 
(NRV) rather than their (new) replacement cost. The NRV reflects the value to 
Airwave Solutions of the assets in the absence of the market power which it may 
derive from its position as incumbent supplier of the Airwave Network to the 
emergency services in Great Britain. As set out in Appendix I, the NRV of the 
Airwave Network as estimated by Motorola was £[] million. 

6.87 We note that the analysis we carried out in Appendix I, using the purchase price of 
Airwave Solutions in 2016 as a proxy for the VTB of the business’ assets as of that 
date, indicates that Motorola had recovered the large majority of its investment in 
Airwave Solutions (plus a reasonable return) by the end of 2019 (a shortfall of c.£ 
[] million to £[] million) and had more than recovered its investment plus a 
reasonable return by the end of 2020. We note that this is consistent with a 
minimal asset value as of the end of 2019. 

6.88 We also note that, even if it were appropriate to adopt the replacement cost 
approach, the most reliable approach in our provisional view would be to use the 
replacement cost of the existing assets in their current condition, ie the 
depreciated replacement cost (DRC) together with existing opex and capex 
forecasts, since this most closely reflects the performance of the existing Airwave 
Solutions business, ie the actual timing of cash flows into and out of the business 
(which is essential for a meaningful IRR estimate). As set out in Appendix I, we are 
minded to consider that the most reliable estimate of the DRC of the Airwave 
Network is approximately £[] million, a figure taken from the Deloitte (2016) 
Report prepared for Motorola on acquisition of Airwave Solutions and adjusted by 
us to reflect subsequent capex and depreciation of the assets. 

Adjustments to costs – transfer charging issues 

6.89 Airwave Solutions is not a standalone firm transacting exclusively with third 
parties, rather it is part of the Motorola group of companies and it transacts 
extensively with other businesses within that corporate group. Airwave Solutions 
therefore utilises both resources external to Motorola and resources that have 
been provided internally.601 

 
 
601 For this purpose costs that Airwave Solutions incurs by contracting with third parties (which would include 
its staff costs) are counted as external costs. 
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6.90 For externally provided resources we note that Motorola, in common with the 
previous owners of Airwave Solutions, would have had the incentive to select 
suppliers in a way that minimises its overall cost base. Therefore, the costs 
reported for these items are likely to reflect reasonably efficient choices at the time 
Motorola committed to deploy those resources. The default assumption is 
therefore the costs of utilising these resources would have been measured on an 
economic basis. 

6.91 For internally provided resources, however, it is not clear whether resources 
costed in line with the transfer charging practices of a corporate group would, 
necessarily, reflect economic costs. In the case of Motorola, we observe that its 
transfer pricing policy document appears to have been devised primarily for tax 
planning and compliance purposes.602 We note that Motorola may also have an 
additional interest in reducing the apparent profitability of Airwave Solutions in the 
context of its ongoing negotiations with the Home Office. 

6.92 We have, therefore, undertaken a detailed review of Airwave Solutions’ 
transactions with the rest of Motorola that relate to Airwave Network Services. We 
identified five areas for further scrutiny as follows: 

(a) The provision of a parent company guarantee (PCG) by Motorola Solutions 
Inc (MSI); 

(b) the provision of strategic support; 

(c) the provision of ‘MSI field engineers’; 

(d) the recharge of shared selling, general and administration (SG&A) items 
incurred elsewhere within Motorola; and 

(e) the purchase of capital equipment. 

6.93 We summarise our provisional findings in each of these areas below. Full details 
of our analysis are set out in Appendix H. 

Parent company guarantee 

6.94 This relates to the transfer charges from Motorola Solutions, Inc. (MSI)603 to 
Airwave Solutions in relation to a guarantee that Motorola provides to the Home 
Office that, were Airwave Solutions to get into financial difficulty, then it would both 
ensure the performance of the Airwave contracts and financially underwrite 
Airwave Solutions up to a value of £[] million (indexed up each year by RPI 

 
 
602 Motorola’s response to Q1 to RFI 2 dated 9 July 2021, attachment titled ‘. This document indicates that 
transfer pricing policy is owned by Motorola’s Corporate Tax department. 
603 The ultimate parent company for the Motorola group of companies. 
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inflation). The Home Office re-set the level of the requirement for a guarantee from 
the ultimate parent company of Airwave Solutions in light of the negotiations with 
Motorola when it acquired Airwave Solutions in 2016. 

6.95 In 2020 Motorola commissioned KPMG to estimate a range for the annual charge 
that a third party would incur for the provision of such a guarantee. KPMG arrived 
at a range for the charge between US$ [0.5 to 1.0 million] [] million (£ [0.3 to 0.8 
million]) [] million) and US$ [9.0 to 10.0 million] [] million (£ [6.8 to 7.7 million]) 
[] million) per year dependent on whether one took into account the probability 
of Airwave Solutions defaulting or Motorola defaulting. KPMG used the credit 
ratings of Airwave Solutions and Motorola respectively to estimate these 
probabilities, with both businesses having strong credit ratings but that of Airwave 
Solutions being significantly stronger than that of Motorola (suggesting that 
Motorola had a higher probability of default than Airwave Solutions). 

6.96 Our provisional assessment is that the US$[9.0 to 10.0 million]) [] million per 
year estimate is an inappropriate basis for assessing the value of this guarantee 
since the guarantee’s primary purpose is to provide protection (from Motorola to 
customers) in the case in which Airwave Solutions were to default. We note the 
PCG does not provide protection against a default by Motorola itself and that, if 
Motorola were to default, then the guarantee would be worthless. We therefore 
consider an internal charge set at a level which takes into account the probability 
of Airwave Solutions defaulting to be appropriate. 

6.97 We are minded to regard KPMG’s estimate based on Airwave Solutions’ 
probability of defaulting as setting an upper limit for the appropriate charge. It is an 
upper limit because KPMG’s estimate for the charge based on Airwave Solutions 
probability of defaulting is computed on the basis that, should Airwave Solutions 
default, Motorola would be required to fund £[] million to Airwave Solutions. The 
amount Motorola would in fact be required to fund, however, would depend on 
how much money Airwave Solutions actually needed in order to operate until the 
transition to ESN was completed. It may well be the case that Airwave Solutions 
would require a sum less than the £[] million cap in order to meet its ongoing 
operational and financial obligations. 

6.98 In our provisional analysis, we have taken a conservative approach, ie assumed 
the upper bound is appropriate, and used a PCG cost of £[0.3 to 0.8 million] [] 
million per year. 

Strategic support 

6.99 Motorola told us that, as of 2019, it had introduced a strategic management fee of 
around £[] million a year in order to compensate the rest of Motorola for: 

(a) ongoing supply of know-how; 
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(b) commitment to provide TETRA technology advances and fixes as needed; 

(c) management commitment to the customer at the highest levels within MSI; 

(d) guarantees of system operation; and 

(e) ensuring the coordination for ESN transition.604 

6.100 In 2020 Motorola commissioned KPMG to estimate a range for the annual charge 
that a third party would incur for the provision of such services as set out in 
paragraph 6.99. In arriving at a suggested range for this charge, between 3% and 
7% of revenues, KPMG benchmarked Motorola strategic support against a 
franchisor / franchisee model whereby the franchisee pays the franchisor a royalty 
fee. Motorola adopted a figure towards the lower end of the range, ie []%, to 
calculate the level of the internal charge to Airwave Solutions. 

6.101 We are concerned, however, that the approach adopted by Motorola with respect 
to charging for strategic support is inappropriate for two key reasons. First, our 
provisional assessment is that it is likely to result in the double counting of costs. 
We would expect many, if not all, of the know-how and support services set out in 
paragraph 6.99 to be covered by other pre-existing transfer charges within 
Airwave Solutions’ financial statements such as the normal provision of 
management services (see SG&A support below), the charges for field engineers, 
hardware and software support (‘MSI field engineers’) and charges for Motorola-
branded equipment, on which Motorola charges a significant mark-up on sale to 
Airwave Solutions. As set out in further detail in Appendix E, the descriptions and 
explanations of the strategic support services provided by Motorola have not, in 
our provisional view, identified different and additional services provided to 
Airwave Solutions that have not been remunerated via these other intragroup 
transfers. 

6.102 Second, we are not minded to regard the relationship between the rest of Motorola 
and Airwave Solutions as analogous to that between a franchisor and a 
franchisee. In this context, we note that Airwave Solutions supplied LMR network 
services to emergency services in Great Britain for 15 years prior to Motorola’s 
acquisition of the business and we have not observed any material change to the 
nature or quality of those services in the period since 2016. As a result, our further 
provisional assessment is that a royalty fee is not an appropriate basis for setting 
an internal charge in this case. 

6.103 In a genuine franchisor / franchisee relationship there is a strong interdependency 
of the performance of the franchisor and the performance of the franchisee. In that 
circumstance it would make sense for commercial arrangements between the two 

 
 
604 Motorola's response to the FQ1 (24/01/22), paragraph 32. 
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(which may well include a royalty fee payable by the franchisee to the franchisor) 
to be such that they seek to optimise their joint performance. But we do not see 
that interdependency in this case. Airwave Solutions is able to optimise its own 
performance with the aid of inputs from Motorola such as ‘MSI Engineers’ and 
equipment for which there are already separate transfer charges. 

6.104 For the above reasons, therefore, we have provisionally set the level of this 
internal fee to be zero for the purposes of the profitability analysis. 

‘MSI field engineers’ 

6.105 We noted a charge for ‘MSI field engineers’ shown within the August Model – 
there was a doubling of the internal charge to profit and loss account from around 
£[] million per year in years 2016 to 2019 to £[] million in 2020. 

6.106 We learned that in fact ‘MSI field engineers’ referred not just to field engineers but 
also, and more significantly, a contract for hardware and software support that had 
been renegotiated between Airwave Solutions and MSUK in 2020.605 That contract 
for hardware and software support had previously been negotiated in 2014 when 
Airwave Solutions was owned by Macquarie. Motorola told us that the 2014 
agreement was out of date and it had undertaken an extensive piece of work in 
order to ascertain what would be an appropriate software support charge for what 
had become an increasingly aging asset. 

6.107 We asked Motorola to give us a year-by-year analysis of internal charges for 
maintenance on two bases: one based on transfer charges and the other based on 
the costs attributed to maintenance as reported within Motorola’s management 
accounts for the Airwave Business Unit (ABU). The costs in the management 
accounts are reported on the basis of the ‘actual expense incurred (labour and 
repairs)’. We summarise that analysis in the table below.   

 
 
605 See Appendix H. 
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Table 6.1: Internal charges for maintenance costs 2016 to 2021, £ million 

 per Airwave Solutions transfer charges basis  per Airwave Business Unit basis 

Contract negotiated 
with 

Macquarie (see Note)  Motorola  Macquarie  Motorola  

 12 months to       12 months to      

Categories 2016 2017 2018 2019  2020 2021  2016 2017 2018 2019  2020 2021 

“MSI field engineers” []  []  []  []   []  []   []  []  []  []  []  []  

Software & 
hardware support []  []  []  []   []  []   []  []  []  []   []  []  

                

Total []  []  []  []    []  []   []  []  [] []    [] []  

Note: The contract with Macquarie is dated December 2013 and covers the period from 1 January 2015 to 30 June 2017. The parties to 
the contract, Airwave Solutions and Motorola, then agreed on 30 June 2017 to extend the duration of the contract to December 2019. 
 

6.108 Motorola explained that, in contrast to the approach taken within the management 
accounts for the ABU, Airwave Solutions’ financial statements also reflected a 
large component of cost attributable to software licensing and support. That, 
Motorola explained, covered the upfront costs for software development, labs, 
testing etc, and all the support that comes with the right to use Motorola software 
such as software updates, patches, security updates and engineering support on 
various levels for troubleshooting, defect resolution and maintenance. Those costs 
were not, Motorola explained, allocated to the ABU but attributed centrally to 
Motorola’s R&D departments. 

6.109 Motorola also told us that prices charged from 2014 to 2019 were below fair 
market price because of a pricing concession offered to Airwave Solutions in 2014 
that should have been reversed much earlier. 

6.110 The documentation created at the time of the renegotiation that Motorola provided 
us did not, in our assessment, provide evidence of increased activity levels which 
would justify the higher level of charge. We gave Motorola an opportunity to make 
further submissions presenting any additional evidence or analysis that supported 
the higher level of internal charging. We received no response. 

6.111 We do not consider that Motorola has submitted evidence sufficient to support its 
submission that the prices charged from 2014 to 2019 reflected below fair market 
prices. In our provisional view, the level of charge reflected the outcome of a 
negotiated bargain between two large and well-informed firms covering the period 
from 2014 to 2019 inclusive, Macquarie and Motorola respectively. We also note 
that the sharp increase in charges for software and hardware charges from 2020 
(see Table 6.1) appear to reflect an increased recovery for software overheads, 
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rather than any change in levels of activity or costs of provision (noting that ABU’s 
total costs do not appear to have changed). 

6.112 In the absence of evidence for increased support activity on the ground, or that 
previous prices were below the market level, our provisional assessment is that 
the level of the economic costs should be set at the previous level ie at 
approximately £[] million per year for the purposes of the profitability analysis. 

Selling, General & Administration (SG&A) 

6.113 This area covers the routine provision of sales, marketing, distribution and 
administrative/management services to Airwave Solutions which are centrally 
provided by Motorola, either regionally through regional hubs or from head office. 
Such services relate to management, IT, marketing, legal, treasury and cash 
management, HR, tax, training, procurement, accounting and finance. 

6.114 Motorola told us that it used a variety of allocation keys (such as sales or 
headcount) to attribute these costs to the relevant legal entities, including Airwave 
Solutions, generally with a []% mark-up. 

6.115 We have not seen any evidence to suggest that these transfer charges have not 
been determined on an objective and arm’s length basis. Therefore, we do not 
propose to make any changes to the figures for Airwave Solutions that Motorola 
has given us for the purposes of the profitability analysis. 

Equipment 

6.116 In any one year Airwave Solutions sources up to half its expenditure on 
equipment606 (ie items which are all capitalised in its financial statements) from the 
rest of the Motorola group. We would expect the internal charges levied on 
Airwave Solutions to be consistent with those prices payable by independent third 
parties. 

6.117 The internal charges the rest of Motorola levies to Airwave Solutions for such 
equipment are based on either: 

(a) An agreement made in 2012 between Airwave Solutions, then owned by 
Macquarie and Motorola as set out in the 2012 Price Book; or 

(b) for items not appearing in that price book, the mark-ups on labour and 
materials costs reflected in Motorola’s costings for its interworking proposal 
to the Home Office in 2015. In other words, if the item of equipment does not 

 
 
606 In this context ‘equipment’ includes not only the equipment itself but any associated labour needed to 
bring that equipment into use. 
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appear in that price book, the internal charge is based on cost mark-ups that 
were reflected in a proposal to the Home Office. 

6.118 We note that the Analysys Mason and Deloitte reports indicate that the costs of 
TETRA (ie LMR) equipment has declined significantly in the last two decades. We 
are therefore concerned that the use of outdated price books may result in a 
higher price than justified by market conditions. Furthermore, we observed that the 
mark-ups proposed to the Home Office on an interworking solution which it could 
not procure from another source (than Airwave Solutions) might not reflect the 
competitive level one might expect to see where a purchaser had a choice of 
suppliers. 

6.119 We therefore sought to compare the level of the internal charges for equipment 
levied on Airwave Solutions with those payable by independent third parties. We 
were only able to do this at an aggregate level because the detailed specification 
of the equipment Airwave Solutions procures from the rest of Motorola differs from 
that of other LMR customers. 

6.120 We therefore asked Motorola to provide us with the mark-up on costs it achieves 
on its global sales of equipment to third parties in order to compare those with the 
mark-up on costs it told us it is reflecting within the internal charges to Airwave 
Solutions for equipment. A comparison of those mark-ups would test whether, as a 
whole, prices on sales to third parties are lower or higher, when compared to 
costs, than those for internal charges. 

6.121 Motorola provided us with mark-ups analysed for a single bundle of LMR 
equipment and services.607 That analysis showed that mark-ups on costs on third 
party sales were as a whole generally significantly lower than those markups that 
Motorola told us were being reflected in the internal charges for equipment – see 
paragraph 6.117 above for an explanation of the basis of those internal charges. 

6.122 In order to give ourselves an indication of the magnitude of the difference in the 
level of charges that would be levied if the level of charging to third parties as a 
whole were reflected within internal charging, we performed an indicative 
calculation. We took the materials and labour costs associated with all the internal 
equipment purchases that Motorola was planning for the Airwave Network over the 
period 2021 to 2026 (ie a six-year period) as part of the Airwave Network refresh 
programme and applied to this sum the average mark-up achieved in 2021 by 
Motorola on sales to third parties of [150 to 200] []%.608 Total charges on this 
basis would come to around £[] million over the period. We then compared this 

 
 
607 As a result, what Motorola provided us did not isolate third party equipment sales. It also included 
services which utilised that equipment. An example of the latter would be the Airwave contract itself – that is 
a service which utilises LMR equipment in order to provide the contracted-for service. See Appendix H. 
608 We simply added the figures we had been provided with across the years 2021 to 2026, ie we did not 
discount figures that related to later years back to 2021 cash values. 
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£[] million to the sum of internal charges that Motorola plans to charge for this 
equipment over the same period. That figure is around £[] million. So, on this 
basis, the level of charging over a six-year period was roughly £30 million higher 
than it would be if based on the ‘average’ level of charging to third parties. This 
difference equates to roughly £5 million a year. 

6.123 It therefore appears to us that the mark-ups charged by Motorola to Airwave 
Solutions may be higher than one would expect on a purely arm’s-length basis. 
However, we recognise that our analysis is only indicative given the difficulties in 
benchmarking the specific equipment provided to Airwave Solutions that we are 
interested in against the bundle of equipment and services sold by Motorola 
globally. Therefore, we have not sought to make any adjustment to Motorola’s 
internal charges for capital equipment. (However, in coming to a provisional 
conclusion on the level of forecast capex, we have reviewed Airwave Solutions’ 
proposed capex programme and made some adjustments. These are discussed in 
detail in Appendix G.) 

Summary of adjustments 

6.124 The sum of our analysis in the preceding paragraphs is that we have, 
provisionally, made the following adjustments to the operating expenditure for 
Airwave Network Services: 

(a) Reduced the charge for the PCG from £[6.8 to 7.7 million]) [] million to 
£[0.3 to 0.8 million] [] million per year from 2019 onwards; 

(b) reduced the charge for strategic support from £[] million to zero per year 
from 2019 onwards; and 

(c) reduced the charge for ‘MSI field engineers’ from £[] million to £[] million 
per year [ie roughly by half] from 2019 onwards. 

6.125 We have, provisionally, not made any adjustments to the charges for SG&A or to 
the internal charges for equipment reflected within outturn or forecasts for the 
Airwave Network refresh programme. 

WACC 

6.126 Consistent with our approach to the calculation of profits achieved from the 
operation of the Airwave Network (see paragraph 6.45 onwards), we have 
estimated the cost of capital for two separate time periods: 

(a) At the start of the ‘historical’ or ‘PFI’ period, ie around 1 April 2001; and 

(b) as of late 2019/early 2020, ie after the original fixed period of the PFI 
Agreement and at the start of the ‘extension’ period. This is the cost of capital 
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that in our provisional view is of primary relevance to our profitability analysis 
since it provides the benchmark for the ‘extension’ period. 

6.127 The detail of our calculations is set out in Appendix J, where we also discuss 
whether, in light of the risks associated with constructing and operating the 
Airwave Network, it is appropriate to uplift a WACC to reflect a ‘hurdle rate’ or the 
risk of loss from an innovative/uncertain investment. 

6.128 We summarise the results of our provisional analysis set out in Appendix J in 
Table 6.2 below. 

 

Table 6.2: Estimates of nominal pre-tax WACC 

 % 

  
Mid-point of estimate for ‘PFI’ period 

(as of April 2001) 

Mid-point of estimate for ‘extension’ period 

(as of late 2019 /early 2020) 

   

WACC 8.6 5.5 

Source: CMA analysis 

Results 

6.129 We set out the calculations underlying the results in Appendix G. 

6.130 We set out the results for our base case asset value, ie an asset value of 
£[] million, as of the end of 2019. We have also considered a sensitivity 
profitability analysis using a higher 2019 asset value of £[] million. However, as 
explained above, we do not propose to treat this depreciated replacement cost as 
the appropriate value on which to base our assessment. Our analysis assumes 
that the Airwave Network is switched off, as announced by the Home Office in 
April 2021, at the end of 2026.609 

6.131 As stated in paragraph 6.8 above, we made a provisional calculation of 
supernormal profits,610 which are the profits left over after the providers of capital 
have been paid a market-based return on their investment. This is calculated as 
the NPV of profits when the IRR is set equal to the WACC. We calculated 
supernormal profits because their extent (and, consequently, any detriment to 

 
 
609 Letter from Matthew Rycroft, Permanent Secretary to Meg Hillier MP, Chair, Public Accounts Committee, 
6 April 2021; Public Accounts Committee evidence session, 7 June 2021. 
610 Economic profits are also called supernormal profits. 

https://committees.parliament.uk/publications/5467/documents/54615/default/
https://committees.parliament.uk/oralevidence/2309/default/
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customers) is not immediately clear from a percentage gap between IRR and 
WACC. 

6.132 We also compare the IRR, where possible to calculate, to the relevant WACC.611 
Our provisional assessment of the relevant WACC for Airwave Solutions is set out 
in Appendix G. 

6.133 As set out from paragraph 6.7 above, we have also provisionally calculated the 
IRR, where possible to calculate, based on cash flows and truncated over a 
segment of an activity’s lifespan, which reflects the economic principle of the time 
value of money. The IRR is expressed as a percentage and is then compared to 
the relevant WACC. 

Table 6.3: IRR results 2020-2026, % / £m 

Results   Base case Sensitivity 

NPV £m   £1,135m £969m 

IRR %  n/a 137% 

Source: CMA analysis 

6.134 If there were a delay to the beginning of the transition of users from the Airwave 
Network to ESN or the transition itself took longer than currently expected by the 
Home Office, then the Airwave Network switch-off date may be delayed beyond 
that date. We have therefore also provisionally calculated the annual supernormal 
profits that Airwave Solutions would achieve under this scenario. 

6.135 Based on our calculations, we estimate that any additional year of delay of 
transition to ESN would result in approximately £159 million of supernormal profits 
for each year.612 

6.136 For completeness, we also calculated the profits achieved from operating the 
Airwave Network in the period from 2001 to 2019 and estimated that the IRR was 
between 10.6% and 11.1%.613 

Provisional conclusions 

6.137 We therefore provisionally conclude that Motorola is likely to derive supernormal 
profits in relation to the supply of LMR network services for public safety following 

 
 
611 Calculation of an IRR requires an initial cash outflow. In circumstances where there is no initial cash 
outflow, calculation of an IRR is not possible.  
612 Calculated as the average annual NPV of operating cashflows (ie not including beginning and end lump 
sums) over the period 2020-2026 totalling £[] billion. 
613 The range is driven by the range of closing asset values as at 31 December 2019. 
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the end of the original fixed period of the PFI Agreement, ie for the period from 
2020 onwards. 
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7. PROVISIONAL DECISIONS ON AEC 

7.1 Under section 134(1) of the Act we are required to decide whether ‘any feature, or 
combination of features, of each relevant market prevents, restricts or distorts 
competition in connection with the supply or acquisition of any goods or services in 
the United Kingdom or a part of the United Kingdom’. A feature for the purposes of 
section 134(1) of the Act can take the form of the structure of the market and/or 
the conduct of any of the participants in the market, including customers.614 We 
can consider either individual features or a combination of features of a market. 
‘Conduct’ includes any failure to act (whether or not intentional) and any other 
unintentional conduct.615 

7.2 The framework for our analysis of the product market definition is explained in the 
final part of section 3 of this report. We have provisionally defined the product 
market as the supply of communications network services for public safety and 
ancillary services. 

7.3 The framework for our analysis of geographic markets is also explained in the final 
part of section 3 and we have provisionally found that the relevant geographic 
market is Great Britain. 

7.4 We refer to the defined market in this provisional decision report as ‘the market for 
the supply of communications network services for public safety’. 

7.5 In the following paragraphs we first provide an overview of our competitive 
assessment, which is described more fully in section 4 of this provisional decision 
report. We then set out the features which, in our provisional judgement, give rise 
to an AEC in this market and estimate the level of customer detriment resulting 
from it. 

Overview of the competitive assessment 

7.6 We set out below our provisional views on the way the market for the supply of 
communications network services for public safety operates and the aspects of 
this market that do not work well, based on the evidence that we have assessed. 

7.7 At the centre of our provisional findings is the unique nature of the communication 
needs of Great Britain’s emergency services. It was decided by the government 
nearly 30 years ago that, at that time, the emergency services’ needs would be 
best met through the provision of a highly resilient network covering Great Britain, 
that would require its own dedicated infrastructure of base stations and specialist 
hardware, and dedicated support teams to ensure 24/7 support and rapid recovery 

 
 
614 EA02, section 131(2) and CC3 (Revised), paragraph 155. 
615 EA02, section 131(3). 

https://www.legislation.gov.uk/ukpga/2002/40/contents
https://www.legislation.gov.uk/ukpga/2002/40/section/131
https://www.gov.uk/government/publications/market-investigations-guidelines
https://www.legislation.gov.uk/ukpga/2002/40/contents
http://www.legislation.gov.uk/ukpga/2002/40/section/131


234 

from any technical failures. Initially, that network would serve police forces, with 
fire and ambulance services joining later. Once in place, this network would 
provide essential services which all organisations (and a total of around 300,000 
staff) involved in emergency situations would rely on to save lives. It would 
therefore become a critical piece of infrastructure on which the emergency 
services in Great Britain, and ultimately lives, depend. 

7.8 The decision to build a network of the kind described meant that a single supplier 
would be best placed to provide for the emergency services’ needs under long 
term contracts including, the government decided, a PFI Agreement. Under these 
contracts, the large upfront investment necessary for the building of the underlying 
bespoke telecoms infrastructure could be recouped, and an estimated rate of 
return earned, by the supplier over the life of the contracts. 

7.9 An important source of competitive constraints on suppliers in this market,616 
therefore, is competition for the market, when long term contracts are first 
tendered and when they expire (or, more specifically, in anticipation of their expiry 
when a replacement network is competed for). 

7.10 The terms of the PFI Agreement under which the Airwave Network is provided 
resulted from a process – tendering under public procurement rules – that can 
broadly be characterised as such competition for the market. We have therefore 
not focused our competitive assessment on the original period of the PFI 
Agreement. 

7.11 It appears to us that, in that original period, the Home Office had the opportunity to 
run an open competition for a supplier and, as a result, to agree terms that 
constrained the price of the provision of the network.617 In such a competition, the 
winning supplier would reasonably have been expected to set the price at a level 
that would enable it to cover its expected costs and earn a reasonable return for 
the period of the contract. There was inevitably uncertainty upfront for the supplier 
as to whether it would be able to cover its costs and make a sufficient profit 
margin. However, that was a risk it was reasonably expected to bear, in the same 
way that it was reasonably entitled to retain any extra profits gained if it delivered 
its obligations below the expected cost during the original period of the agreement. 

7.12 The PFI Agreement was for a fixed term ending in 2019.618 It provided for a 
contract price designed to recoup the investment required to build the network and 
offer the possibility of an estimated rate of return over that period, but not beyond. 
It contained provisions which sought to deal with the end of the contract and the 
transfer of assets, with no terms relating to or contemplating its extension. These 

 
 
616 But not the only one – see section 3. 
617 Although, as described in Appendix B, there were some limitations on the extent of the competition that 
applied and the National Audit Office reported on these. 
618 Once all related contract end dates were aligned. 
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appear to us to be consistent with terms we might find in a well-functioning market 
(up to 2019). 

7.13 In particular, in a well-functioning market, we might expect that the arrangements 
made under the PFI Agreement would be replaced, on the expiry of its original 
fixed term, by: (i) a competitively priced continuation of the operation of the 
existing network infrastructure (for example, under a retendering process 
facilitated by the transfer of the assets to the Home Office or the threat of such a 
process); or (ii) a competitively priced replacement network offering enhanced 
functionality (for example, one tendered under a new process). The terms of the 
PFI Agreement were consistent with the former possibility; the Home Office’s 
procurement of ESN with the latter. 

7.14 The position now that the original period of the PFI Agreement has ended, 
however, is, in our provisional assessment, materially different from that in the 
earlier period. The key question is whether the terms that continue to apply after 
2019 can be regarded as the result of a competitive process and consistent with 
what we would expect to see in a well-functioning market. 

7.15 In our provisional view, the terms on which the Airwave Network is provided after 
2019 are better characterised as reflecting a virtually unconstrained monopoly 
position on the supplier’s part rather than the result of a competitive process. 
Prices are established through bilateral negotiations between Airwave Solutions 
and its owner, Motorola (the monopoly supplier) and the Home Office (acting on 
behalf of all emergency services) in which the Home Office has no meaningful 
alternative option in terms of its choice of supplier. 

7.16 It is noteworthy, in our provisional view, that the terms on which the network is 
supplied, particularly the price, have not materially changed as we would expect in 
a competitive market to reflect that: (i) the original fixed period of the PFI 
Agreement has ended; and (ii) the incremental cost of providing the Airwave 
Network will have fallen significantly compared with the previous period where the 
supplier had to incur the substantial set-up costs of building the network.619 This is 
despite: 

(a) The original terms of the PFI Agreement not contemplating their continued 
application after 2019; 

(b) the expectation that the supplier’s capital expenditure associated with the 
provision of the network and services to the end of 2019 should have been 
fully accounted for in its successful bid for the original contract; and 

 
 
619 We have noted and considered in section 4 of this provisional decision report the []. 
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(c) the risk borne by the supplier being much reduced after 2019 because the 
network is built and is operating as a reliable income stream. 

In other words, the terms of the PFI Agreement do not appear reliably to constrain 
the price at which the Airwave Network is provided after 2019 and do not result in 
a price or a level of profitability that would be expected in a well-functioning 
market. 

7.17 Key reasons for the present position, in our provisional view, are that: 

(a) The contractual provisions put in place under the PFI Agreement to enable 
competition for the provision of services using the underlying infrastructure at 
the end of the original fixed period of that agreement have not resulted in the 
transfer of network assets to the Home Office and Airwave Solutions 
continues to own them; and 

(b) the fact that the government’s chosen replacement for the Airwave Network, 
ESN, is taking considerably longer to implement than was contemplated: (i) 
when it was procured; and (ii) in 2016 when the parties negotiated terms that 
relate to the provision of the Airwave Network after 2019. 

7.18 The Home Office and the emergency services in Great Britain appear to be ‘locked 
in’ with a monopoly provider, Airwave Solutions, well beyond the duration originally 
set under the PFI Agreement, and have no other choice but to use the Airwave 
Network for their key communications needs in critical situations. This situation is 
likely to continue until at least 2026 and [] possibly for a [] period beyond. 

7.19 It is our provisional view that Airwave Solutions and its owner, Motorola, now have 
considerable market power in this market. The available evidence indicates that in 
the negotiations between Airwave Solutions and the Home Office relating to the 
continued provision of the Airwave Network beyond 2019, the Home Office is in a 
particularly weak bargaining position. That weakness results primarily from the 
absence of any alternative option at the Home Office’s disposal for as long as ESN 
is not operational. 

7.20 There are also additional factors that in our provisional assessment reinforce 
Airwave Solutions’ and Motorola’s market power and the weakness of the Home 
Office’s bargaining position: 

(a) The criticality of the service provided and concerns about the impact of any 
service disruption on the emergency services; 

(b) the likely ineffectiveness of the original contractual provisions relating to 
benchmarking (and the lack of reliable comparators that make any 
benchmarking exercise practically very difficult (if possible at all)); and 
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(c) the asymmetry of information between the parties. 

7.21 The first of those additional factors means that the Home Office and emergency 
services users are dependent on the continued provision of the network, without 
disruption or degradation. Moreover, it appears to us that the risks to public safety 
in the event of reduced or discontinuous network service are so serious that this is 
likely to limit very substantially the Home Office’s ability to challenge the terms 
Airwave Solutions / Motorola propose. 

7.22 The other two affect the Home Office’s ability to assess the profitability to Motorola 
of any price offer made and to limit further its scope to challenge the 
reasonableness of such offers. As a result, in our provisional assessment, not only 
does the Home Office lack bargaining power in the negotiations, but it is not in a 
position reliably to determine whether Airwave Solutions is charging (or seeking to 
charge) prices that result in supernormal returns. 

7.23 Two further issues relating to Airwave Solutions’ and Motorola’s roles in the 
delivery of ESN and the transition to it from the Airwave Network are also relevant. 
Our provisional assessment is that these add to the competitive distortions in the 
market. 

7.24 The first of those further issues is Motorola’s dual role as both one of the key 
suppliers involved in the roll-out of ESN and, from 2016, the owner of Airwave 
Solutions. This means it has controlled both the Airwave Network (the current 
network) and key aspects of the delivery of ESN (the replacement network) since 
2016 and it continues to do so.620 

7.25 Delivering ESN is a complex project involving a number of parties and inter-
dependencies, and a range of factors affect its timing. Several factors have been 
assessed, including by the National Audit Office, as hampering its progress, 
particularly in the early days of its development. They include: contractual 
ambiguities leading to disputes between Motorola and the Home Office; limits to 
contract sizes imposed by the Cabinet Office resulting in the delivery of ESN being 
packaged into a number of different ‘Lots’; the replacement of KBR as the supplier 
of ESN Lot 1; and the impact of the replanning process that took place in 2018 and 
2019. We also note that the Home Office, in consultation with its key suppliers, set 
an ambitious timetable for ESN’s delivery in 2019. 

7.26 Nonetheless, our provisional view is that Motorola’s dual role as the owner of 
Airwave Solutions and a key supplier of ESN give it the incentive and the ability to 
delay the delivery of the latter and thereby prolong the highly profitable monopoly 
position of Airwave Solutions. 

 
 
620 We have noted and considered in section 5 of this provisional decision report in particular []. 
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7.27 In particular, our analysis indicates that the profits Motorola derives from the 
Airwave Network significantly outweigh any profits it can expect to derive from the 
delivery of its ESN obligations, directly or indirectly, and can be expected to dull its 
incentive to deliver those obligations in a timely and efficient manner. Motorola’s 
central role in delivering ESN, and the limited effectiveness of the means for 
addressing any sub-optimal performance (including in the DoR), also appear to us 
to mean that it is capable of delaying the delivery of ESN and prolonging its 
position in relation to the Airwave Network. 

7.28 We cannot, in a project of the complexity of ESN, readily identify the precise 
impact of every party’s actions (or inaction) on the timing of the project’s overall 
delivery. We have, however, observed outcomes relating to the delivery of ESN – 
including its timing – that are consistent with Motorola having the incentives and 
ability we have identified. 

7.29 The second of the further issues that adds to the competitive distortions (in our 
provisional view) is that during the period (estimated to be at least 27 months) in 
which the transition between them will gradually occur, the Airwave Network and 
ESN will need to be linked.621 This will occur through interworking, which will 
support communications between various user groups as they switch networks at 
different times. The current interworking solution that Airwave Solutions / Motorola 
have developed involves proprietary interfaces and the Home Office has indicated 
that it is contemplating changes to ESN which would require the development of 
an alternative interworking solution. 

7.30 The development of any such alternative interworking solution appears to rely on 
the active cooperation of Airwave Solutions and, potentially, Motorola. 
Consequently, in our provisional assessment, they have an ability to delay, 
hamper and/or make more costly the development of any such solution and the 
transition process, if they choose. Further, it appears to us that the competition 
issues described in paragraphs 7.7 to 7.18 above in particular, and the related 
high profits to be made by them if the transition from the Airwave Network is 
delayed, may dull their incentives effectively and efficiently to deliver an alternative 
interworking solution that works with a replacement MCPTT application, were the 
Home Office to seek to replace Motorola’s Kodiak application at the end of the 
current contract in 2024 (or sooner).622 

7.31 It therefore appears to us that the current situation, in which charges for the 
provision of LMR network services for public safety by Airwave Solutions are not 

 
 
621 Because of the critical nature of network communication services for public safety and the length of the 
transition period. 
622 We have also noted and considered in section 5 of this report that []. 
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subject to meaningful constraints, is the result of a market that is not functioning 
well. 

AEC in the market for the supply of communications network services 
for public safety and ancillary services in Great Britain 

7.32 Based on our analysis of the market, we provisionally find that features of the 
market for the supply of communications network services for public safety, 
individually or in combination, prevent, restrict or distort competition in connection 
with the supply of LMR network services for public safety in Great Britain. 

7.33 In particular, the following features mean Airwave Solutions, and its owner, 
Motorola, have unilateral market power and are able, as described further below, 
to charge prices above the level we might expect in a competitive market and to 
make supernormal profits: 

(a) The Airwave Network is a critical piece of infrastructure on which the 
emergency services in Great Britain, and ultimately lives, depend. 

(b) The Airwave Network is the only network of its kind in Great Britain and is 
provided by a monopolist. No other such networks exist nor are they likely to 
be constructed and ready for use before ESN is able to replace it. 

(c) The Airwave Network assets have not transferred to the Home Office under 
the terms of the PFI Agreement, Airwave Solutions still owns them (and the 
related business) and the Home Office cannot retender or realistically 
threaten to retender their provision. 

(d) The longer than anticipated lead time for the delivery of ESN and its 
replacement of the Airwave Network: it will not be ready to replace the 
Airwave Network until at least 2026 and [] possibly [] later. 

(e) The Home Office and the emergency services in Great Britain are locked in 
with the incumbent supplier of communications network services – Airwave 
Solutions (and Motorola) – beyond the period over which its prices were, or 
should have been, constrained by the terms of the PFI Agreement (and 
Airwave Solutions should have recouped its investment and a reasonable 
return). 

(f) The Home Office has very weak bargaining power. 

(g) The asymmetry of information between the parties. 

(h) The lack of effective constraints provided by the terms of the PFI Agreement 
on the price of the provision of the network after 2019, including the 
benchmarking provisions which are likely to be ineffective. 
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7.34 In addition, two further features strengthen and have the potential to prolong the 
unilateral market power described above: 

(a) The dual role of Motorola which dulls its incentive to deliver ESN Lot 2 
effectively and efficiently, and which gives Motorola the ability to prolong the 
operation of the Airwave Network by delaying the delivery of ESN. 

(b) The role of interworking in strengthening Airwave Solutions’ and Motorola’s 
market power, by enabling them to delay, hamper and/or make more costly 
the transition of users from the Airwave Network to ESN. 

7.35 In our provisional assessment, these two additional features add to the AEC we 
have provisionally found but are not determinative of it. In other words, we would 
be minded to find an AEC even in the absence of these two additional features. 

Customer detriment 

7.36 We have considered the nature and potential scale of the customer detriment 
arising from the AEC we are minded to find in the market for the supply of 
communications network services for public safety.623 

7.37 A detrimental effect on customers is defined as one taking the form of:624 

(a) Higher prices, lower quality, or less choice of goods or services in any market 
in the UK (whether or not the market to which the feature or features 
concerned relate); or 

(b) less innovation in relation to such goods and services. 

7.38 Our provisional view is that the AEC we have provisionally identified is likely to 
result in material customer detriment in the market for the supply of 
communications network services for public safety. That judgement is based on 
our reasoned provisional estimation of the supernormal profits that Airwave 
Solutions (and Motorola) can be expected to make until the Airwave Network is 
switched off at an uncertain point in the future. 

7.39 We have estimated that, if the Airwave Network is switched off by 31 December 
2026, between January 2020 and that date Airwave Solutions and Motorola can 
be expected to make total supernormal profits from the operation of the network of 
approximately £1.1 billion. For each additional year of operation beyond 2026 – if 
the delivery of ESN is further delayed – we estimate that they can be expected to 
make around another £160 million of such supernormal profits. Supernormal 

 
 
623 EA02, section 134(4). 
624 EA02, section 134(5). 

https://www.legislation.gov.uk/ukpga/2002/40/contents
https://www.legislation.gov.uk/ukpga/2002/40/section/134
https://www.legislation.gov.uk/ukpga/2002/40/contents
https://www.legislation.gov.uk/ukpga/2002/40/section/134
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profits the firms would be able to generate by making interworking more costly 
would be additional to this. 

7.40 We are minded to regard these supernormal profits as: 

(a) A reflection of Airwave Solutions’ and Motorola’s ability to set prices very 
substantially above the competitive level such that the Home Office and the 
emergency services in Great Britain are paying a much higher price than they 
should for the provision of the relevant services; and 

(b) a reasonable measure of the transfer of welfare from the emergency 
services, and therefore from taxpayers who fund these services, to Motorola 
shareholders that can be expected to result from the AEC we have 
provisionally identified. 

7.41 As such, they amount to a considerable level of customer detriment, particularly 
considering that these supernormal profits are accruing to a single supplier over a 
condensed period of time. 
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8. PROPOSED REMEDIES 

8.1 This section sets out our provisional assessment of the remedies that would be 
appropriate to address the AEC we have provisionally identified in the market for 
the supply of communications network services for public safety. The section 
begins with a description of the framework we apply when assessing potential 
remedies. The remainder is then divided into three parts. 

8.2 The first part sets out the package of remedies that we propose to introduce given 
the AEC we have provisionally found, after providing a summary of the 
submissions we have received in relation to those remedy options, and our 
provisional assessment of the issues raised in those submissions. 

8.3 The primary remedy we are proposing is a charge control to mitigate the principal 
detrimental effect of the AEC we have provisionally identified on customers, 
namely Airwave Solutions’ (and its owner, Motorola’s) ability to price above levels 
we would expect to prevail in a competitive market (the ‘charge control remedy’). 
This remedy would also require Airwave Solutions to provide certain information to 
support the operation of the charge control. 

8.4 Alongside this, we are proposing to: 

(a) Recommend to the Home Office that it should, as soon as possible, 
implement a plan to ensure that the supply of communications network 
services for public safety is subject to competitive pricing arrangements, or 
measures to similar effect, by not later than the end of 2029; and 

(b) require Airwave Solutions and Motorola to deliver, and/or facilitate the 
development and delivery of, an alternative interworking solution in a timely 
and effective manner, if requested to do so by the Home Office (the 
‘interworking remedy’). The interworking remedy would require that services 
associated with the development and use of the alternative interworking 
solution be provided on a cost-plus basis and would set out how that 
requirement should be interpreted. 

8.5 The second part of this section provides our provisional assessment of other 
remedies we have considered but are not proposing to take forward, including 
structural remedies. 

8.6 The third part provides our provisional assessment of the effectiveness and 
proportionality of the proposed remedies package. This draws on the analysis set 
out in Appendix K, which provides our provisional assessment of how the charge 
control should be applied and, in particular, sets out our provisional views on: 

(a) Charge control design: including the scope, form and duration of the 
proposed charge control, and the associated review arrangements. 
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(b) Charge control calibration: that is, the levels at which charge control 
allowances should be set. 

(c) Reporting and assurance requirements. 

8.7 Finally, at the end of the section, we set out our provisional decision on remedies. 

Framework for our assessment of potential remedies 

8.8 As set out in the Act and in Guidance, where we identify an AEC we are required 
to determine: 

● Whether we should take action ourselves, or whether we should recommend 
the taking of actions by others for the purpose of remedying, mitigating or 
preventing the AEC concerned or any detrimental effect on customers so far 
as it has resulted from, or may be expected to result from, the AEC; 

● where we consider that we should take action ourselves, whether that should 
be through exercising our order-making powers or through accepting 
undertakings from parties or, where we recommend that others take action, 
what they should do; and 

● whether a single remedy or a package of two or more remedies is 
required.625 

8.9 In coming to a view on potential remedies, the Act requires us to ‘in particular have 
regard to the need to achieve as comprehensive a solution as is reasonable and 
practicable to the adverse effect on competition and any detrimental effects on 
customers so far as resulting from the adverse effect on competition’.626 

8.10 Remedies can remedy, mitigate or prevent the AEC or its detrimental effects on 
customers. Our clear preference is to deal comprehensively with the cause or 
causes of AECs wherever possible, and by this means significantly increase 
competitive pressures in a market within a reasonable period of time.627 However, 
while generally preferring to address the causes of AECs, we will consider 
introducing measures which mitigate the harm to customers created by 
competition problems, for example if other measures are not available, or as an 
interim solution while other measures take effect.628 

 
 
625 CC3 (Revised), paragraphs 325 to 328. Section 134(4) of the Act. 
626 Section 134(6) of the Act. 
627 CC3 (Revised), paragraph 330. 
628 CC3 (Revised), paragraph 333. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
https://www.legislation.gov.uk/ukpga/2002/40/section/134
https://www.legislation.gov.uk/ukpga/2002/40/section/134
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
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8.11 In assessing various potential remedy options, we consider their effectiveness and 
proportionality. In relation to each of those principles, a number of factors are 
relevant. 

8.12 With respect to effectiveness, in line with our Supplemental Guidance,629 we 
highlight that: 

● We assess the extent to which different remedy options are likely to be 
effective in achieving their aims, including their practicability. 

● We consider the risks associated with different remedy options and will tend 
to favour remedies that have a higher likelihood of achieving their intended 
effect. 

● A remedy should be capable of effective implementation, monitoring and 
enforcement. To facilitate this, the operation and implications of the remedy 
need to be clear to the persons to whom it is directed and also to other 
interested persons, such as customers, other businesses that may be 
affected by the remedy, sectoral regulators, and/or any other body which has 
responsibility for monitoring compliance. 

● We will generally look for remedies that prevent an AEC by extinguishing its 
causes, or that can otherwise be sustained for as long as the AEC is 
expected to endure. 

● We will also tend to favour remedies that can be expected to show results 
within a relatively short time. 

● When designing remedies we will consider whether to specify a finite 
duration – for example, by means of a long-stop date in a ‘sunset clause’ – 
as part of the design of individual measures. This is a material consideration 
in relation to behavioural remedies, such as charge controls, in particular, 
because those remedies are designed to have ongoing effects on business 
conduct throughout the period they are in force. 

● A sunset clause will generally specify when individual measures cease to 
have effect, whether by reference to a specific date or a clearly defined future 
event. A number of considerations may be relevant to our decision whether 
to specify a finite duration for a measure and the duration of any such ‘sunset 
clause’, including: (i) the length of time over which the AEC is expected to 
persist; (ii) the role that the measure is expected to play in tackling the AEC 
and/or resulting customer detriment; and (iii) the extent to which the measure 
is expected to become obsolete over time. Whether to include a sunset 

 
 
629 CMA3, paragraphs 4.15-4.24. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/624706/cma3-markets-supplemental-guidance-updated-june-2017.pdf
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clause and any sunset date will therefore depend on the circumstances of the 
case. 

● The duration of an AEC in the absence of an effective intervention by the 
CMA cannot always be predicted and there will similarly be some uncertainty 
about the precise timescale over which remedies will be effective. We may 
nonetheless be able to identify a date or event beyond which we consider it 
would not be necessary and appropriate to retain a remedy in force and, in 
these circumstances, we would typically expect to adopt a sunset clause as 
part of the design of the remedy. 

● Consistent with our objective to avoid retaining remedies in force when they 
are no longer necessary and appropriate, the CMA will also often consider 
whether remedies should be subject to reviews after certain periods. 

● Remedies may need to take account of existing laws and regulations and 
those which are expected to come into force in the near future. 

● Where more than one measure is being introduced as part of a remedy 
package, we will consider the way in which the measures are expected to 
interact with each other. 

8.13 In making an assessment of proportionality, we are guided by the following 
principles. A proportionate remedy is one that: 

● Is effective in achieving its legitimate aim; 

● is no more onerous than needed to achieve its aim; 

● is the least onerous if there is a choice between several effective measures; 
and 

● does not produce disadvantages which are disproportionate to the aim.630 

8.14 Applying these principles in any case usually involves considering different remedy 
options relative to one another and relative to the possibility of taking no action. 
We will also apply the principles to the individual measures within a package of 
remedies as well as to the package as a whole.631 

8.15 In reaching a judgement about whether to proceed with a particular remedy, we 
will consider its potential effects – both positive and negative – on those persons 
most likely to be affected by it. We will have particular regard to the impact of 
remedies on customers, as well as on those businesses subject to them. 

 
 
630 CC3 (Revised), paragraph 344. 
631 CC3 (Revised), paragraphs 345 and 346. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
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8.16 Beneficial effects might include lower prices, higher quality products/services 
and/or greater innovation. The potential negative effects of a remedy may arise in 
various forms, for example: 

(a) Unintended distortions to market outcomes, which may reduce economic 
efficiency (including dynamic incentives to invest and innovate) and 
adversely affect the economic interests of customers over the longer term, as 
well as unintended effects on other interests that may be relevant in this 
case, such as public safety; 

(b) implementation costs, ongoing compliance costs, and monitoring costs (for 
example, the costs to the CMA or other agencies in monitoring compliance); 
and 

(c) if remedies extinguish relevant customer benefits (RCBs), the amount of 
RCBs foregone may be considered to be a relevant cost of the remedy.632 

8.17 There can be cases where the desirable features of a remedy may be in tension 
with one another. For example, it is beneficial for a remedy to be certain and 
specific, but the precise period for which it may be required may be uncertain and 
the greater the specificity of a remedy the bigger the risk of it becoming obsolete 
(each of which points might suggest that remedies can benefit from a degree of 
flexibility). We will therefore make a judgement in the round about the effective and 
proportionate remedy or package of remedies that appropriately responds to the 
findings in an investigation. 

8.18 We highlight, however, that where businesses have been found to be making 
profits persistently in excess of their cost of capital as a direct result of one or 
more features of the market, and are likely to continue to do so in the absence of 
intervention, we will not usually give any significant weight to the anticipated 
reduction of such profits as a negative effect of a remedy.633 

8.19 The remedies we impose could involve taking action ourselves and / or 
recommendations to other bodies that they act. We may make such 
recommendations where it is more practicable, or otherwise preferable, to 
implement a remedy by that means. That could include where we consider that the 
legal framework or regulatory arrangements that apply in a market should be 
changed, and that a recommendation to the government to that effect would be 
appropriate.634 

8.20 In evaluating the effectiveness of a recommendation as a potential remedy, we will 
form a view on the likelihood that the recommendation will be acted on and the 

 
 
632 CC3 (Revised), paragraph 351-352. 
633 CC3 (Revised), paragraph 353. 
634 CC3 (Revised), paragraph 379 and Annex B paragraph 94. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
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timescale over which this might be expected to occur. In considering the form a 
recommendation may take, we will normally consider a range of factors including 
how any necessary change might be best achieved by the party to which the 
recommendation is addressed.635 

Our proposed remedies 

8.21 In our December 2021 issues statement,636 we described – and sought views on – 
three broad categories of remedies we had identified as potentially relevant in this 
case, given the nature of the theories of harm under investigation: 

● Price/charge controls: Airwave Solutions could be required to satisfy 
specified requirements in relation to the terms upon which it makes services 
available to users.637 

● Information transparency remedies: Airwave Solutions could be required to 
disclose cost and accompanying operational information to its customers 
and/or a regulatory body. 

● Structural separation remedies: for example, Motorola could be required to 
divest either Airwave Solutions or other activities it carries out that relate to 
the roll-out of ESN. 

8.22 We considered these broad categories of remedies further in our May 2022 
potential remedies working paper, in which we sought views on our emerging 
thinking on the likely effectiveness and proportionality of different potential 
approaches, and on whether there were other remedy options that it may be 
appropriate to consider.638 We have also considered the submissions of Motorola, 
the Home Office and other interested parties with respect to potential remedies. 

8.23 Our provisional view now is that the following package of remedies should be 
introduced, given the AEC we have provisionally found: 

(a) A charge control remedy to limit what Airwave Solutions is allowed to charge 
its customers for most of the services it provides.639 

(b) Alongside the charge control remedy, a recommendation to the Home Office 
to implement, as soon as possible, a plan to ensure that the supply of 
communications network services for public safety is subject to competitive 

 
 
635 CC3 (Revised), Annex B paragraphs 98 and 100. 
636 Issues statement (publishing.service.gov.uk) 
637 We use the term ‘charge control’ in this document – rather than ‘price control – as that terminology 
appears to better reflect the lump sum nature of most of the relevant payments made in relation to Airwave 
Network services. 
638 Potential remedies (publishing.service.gov.uk). 
639 The services that the proposed charge control would apply to are set out in Appendix K. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
https://assets.publishing.service.gov.uk/media/61b7266e8fa8f5037b09c7bc/Issues_Statement_Final_MRN--.pdf
https://assets.publishing.service.gov.uk/media/628207fc8fa8f55623a58a7e/Remedies_WP.pdf
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pricing arrangements, or measures to similar effect, by no later than the end 
of 2029. 

(c) An interworking remedy to set requirements on Airwave Solutions and 
Motorola relating to the development, delivery, use and price of an alternative 
interworking solution, if such a solution is requested by the Home Office. 

8.24 For each of these remedies, we provide a summary of the submissions we have 
received in relation to the remedy option, and our provisional assessment of the 
issues raised in those submissions, before setting out our proposed approach. Our 
provisional assessment of the effectiveness and proportionality of our proposed 
remedy package is set out in paragraphs 8.110 to 8.167. 

The charge control remedy 

8.25 A charge control remedy would limit what Airwave Solutions is allowed to charge 
its customers for those services included within the scope of the control. 

Parties’ submissions640 

Motorola views 

8.26 Motorola said that imposing a charge control regime of the kind envisaged in the 
potential remedies working paper would involve the Airwave service being 
provided under fundamentally different conditions, and would put at risk service 
quality and ultimately lives.641 In explaining this view, Motorola said it would be 
highly regrettable if it were unable to concentrate on making necessary mission-
critical network changes no matter the cost, and to have to engage in a pre-
approval process with the Home Office.642 Motorola said that its experience from 
ESN is such that it could not undertake critical investments ‘on risk’ in the hope 
that the Home Office might at some point agree to cover the costs. Motorola said 
that in that scenario – which it said was eminently foreseeable – the CMA’s 
intervention could cost lives by taking key operational decisions out of the hands of 
Airwave Solutions and putting them in the hands of the Home Office.643 

8.27 Motorola also emphasised the need to consider the risks of a charge control being 
set too tightly, and said that could put at risk necessary investments in the 
network.644 [].645 [].646 Motorola said that the risk associated with this type of 

 
 
640 We provide our provisional assessment of issues raised in parties’ submissions that relate to how a 
charge control might be applied in Appendix K. 
641 Motorola’s Response to the CMA’s working paper on Potential Remedies, 30 May 2022, paragraphs 4-5. 
642 Motorola’s Response to the CMA’s working paper on Potential Remedies, 30 May 2022, paragraph 5. 
643 Motorola’s Response to the CMA’s working paper on Potential Remedies, 30 May 2022, paragraph 5. 
644 Motorola’s Response to the CMA’s working paper on Potential Remedies, 30 May 2022, paragraph 12. 
645 Motorola’s Response to the CMA’s working paper on Potential Remedies, 30 May 2022, paragraph 13. 
646 Motorola’s Response to the CMA’s working paper on Potential Remedies, 30 May 2022, paragraph 13. 

https://assets.publishing.service.gov.uk/media/62b9a184e90e0765d091f2fd/Motorola_response_to_potential_remedies_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a184e90e0765d091f2fd/Motorola_response_to_potential_remedies_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a184e90e0765d091f2fd/Motorola_response_to_potential_remedies_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a184e90e0765d091f2fd/Motorola_response_to_potential_remedies_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a184e90e0765d091f2fd/Motorola_response_to_potential_remedies_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a184e90e0765d091f2fd/Motorola_response_to_potential_remedies_WP.pdf
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eventuality is already allocated in the Airwave Solutions contract, to the effect that 
Motorola simply has to ‘get it done’, ‘no matter the cost’, but that the imposition of 
a charge control would fundamentally change that.647 

8.28 Motorola further said that a charge control would be disproportionate including 
because:648 

● Forcing Airwave Solutions to reduce the contractually agreed price for the 
last few years of a now-fixed 26-year contract would severely damage trust in 
contractual agreements with the UK Government. 

● Implementing a charge control properly is burdensome and difficult for all 
parties, involving (among other things) a careful assessment of the 
competitive price level, of the impact of imposing controls that are too tight, 
and of the safety margin that should be built into the control. 

● Benchmarking provisions have been agreed between the parties from the 
outset and it would be disproportionate to ignore these. 

8.29 Motorola said that a proportionate remedy, if one were to be required, would 
recognise that 31 December 2026 represents the contractually determined end of 
the Airwave Network service, and would provide a backstop if the Home Office 
wanted to continue with the Airwave Network beyond the end of 2026 and the 
parties could not reach agreement.649 

Home Office views 

8.30 In its main hearing before us, the Home Office said it would be desirable if a 
charge control was introduced which included a margin set by the CMA.650 The 
Home Office said that a charge control would provide an effective remedy to 
control the current pricing harm to customers and to mitigate the risks of pricing 
harm until the Airwave Network is replaced.651 The Home Office also said that the 
scale of its financial outlay meant that it needed some ability to control the costs 
that are included in charges, and ‘to be able to do something about it’ if cost were 
identified as unreasonable.652 The Home Office provided a detailed submission on 
how a charge control could be applied (in response to our potential remedies 
working paper) which is considered in Appendix K in the context of charge control 
design issues. 

 
 
647 Motorola’s Response to the CMA’s working paper on Potential Remedies, 30 May 2022, paragraph 13. 
648 Motorola’s response to Q1a of the Remedies questions dated 18 February 2022.  
649 Motorola’s Response to the CMA’s working paper on Potential Remedies, 30 May 2022, paragraph 17. 
650 Home Office Hearing with the CMA on 2 March 2022.  
651 Home Office’s submission and response to the CMA’s working paper on Potential Remedies, 31 May 
2022, paragraph 2. 
652 Home Office Hearing with the CMA on 2 March 2022.  

https://assets.publishing.service.gov.uk/media/62b9a184e90e0765d091f2fd/Motorola_response_to_potential_remedies_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a184e90e0765d091f2fd/Motorola_response_to_potential_remedies_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a1b6d3bf7f0afadd9fc2/Home_Office_response_to_potential_remedies_WP.pdf
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Provisional assessment of issues raised in the parties’ submissions 

8.31 We note Motorola’s submission that imposing a charge control regime of the kind 
envisaged in our potential remedies working paper would put at risk service quality 
and ultimately lives by taking key operational decisions out of the hands of 
Airwave Solutions and putting them in the Home Office’s.653 We take seriously and 
have considered carefully the risk that remedies that address any competition 
concerns have unintended consequences, including on the quality of service and 
safety. Those aspects of the provision of the Airwave Network are not in issue and 
in assessing possible remedies for the competition concerns we provisionally 
identify, relating for example to price, maintaining quality and safety are key. 

8.32 We understand Motorola’s submission to relate to a scenario where the design of 
a charge control meant that Airwave Solutions’ ability to recover future capex was 
dependent on Home Office approval. We understand Motorola to be saying that 
the introduction of this dependency would diminish the effectiveness and 
timeliness of its ability to respond to relevant changes in circumstances. 

8.33 Motorola’s comments also appear to be directed at the statement in our potential 
remedies working paper that we were considering a number of different conditions 
that it may be appropriate to include as part of a charge control to determine 
whether costs should be treated as eligible for recovery through charges. In 
particular, we said that the eligibility of costs for inclusion within the charge control 
calculation could be made conditional on Airwave Solutions having met some 
defined information provision and engagement requirements. We noted that this 
might include requirements on engagement with the Home Office on material 
changes to capex plans. 

8.34 As set out in paragraph 8.44 and Appendix K, our provisional view is that 
requirements related to Airwave Solutions’ provision of information to the Home 
Office, Airwave Network users and the CMA on the evolution of its capex plans 
and spend should be included within the proposed charge control arrangements. 
However, this would not introduce a new requirement for Home Office approval of 
changes to capex plans. Given the above points, we are not minded to treat 
Motorola’s stated concerns with respect to Home Office decision making as having 
a material bearing on our proposed approach. 

8.35 We also note Motorola’s submission that if a charge control was set too tightly it 
could put at risk necessary investments in the network. Our provisional 
assessment of how the proposed charge control should be calibrated is set out in 
Appendix K. To support our assessment, we have obtained a significant amount of 
information from Motorola on its views with respect to the likely level of relevant 
costs over time, and the assumptions which underpin those views. We have taken 

 
 

653 Motorola’s Response to the CMA’s working paper on Potential Remedies, 30 May 2022, paragraph 5. 

https://assets.publishing.service.gov.uk/media/62b9a184e90e0765d091f2fd/Motorola_response_to_potential_remedies_WP.pdf
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evidence of Airwave Solutions’ outturn costs, and Motorola’s own forecasts of 
relevant costs over time, as our starting point, and made adjustments to Motorola’s 
views of relevant costs only where we consider there to be a strong case for doing 
so on the balance of available evidence. Our provisional view (as set out more 
fully in Appendix K) is that this approach provides a robust basis for guarding 
against the risk of the proposed charge control being set too tightly (where ‘too 
tightly’ here would mean that the charge control would not allow Motorola – if 
operating efficiently – to be able to expect to earn a normal return from the 
provision of the relevant services). 

8.36 With respect to Motorola’s comment that necessary investments in the network 
could be put at risk if a charge control were set too tightly, we observe that 
Airwave Solutions would continue to be subject to the existing service standard 
requirements after the proposed charge control was introduced, and that it would 
be for Motorola to determine what investments were necessary in order to meet 
those service standard requirements. Nevertheless, we consider Motorola’s 
comments to be consistent with Home Office concerns with respect to asset 
stewardship risks under charge cap arrangements, and – as set out further in 
Appendix K – those concerns have informed our provisional view that the 
proposed charge control should include information provision requirements in 
relation to the evolution of Airwave Solutions’ capex plans and spending levels. 

8.37 As a more general provisional observation, we note that maintaining service 
quality and safety should not, in a well-functioning market, be dependent on a 
supplier having the ability to set prices above the competitive level. Where we 
provisionally find that features of the market give Airwave Solutions / Motorola 
unilateral market power and the ability to charge such prices, a remedy that 
addresses those effects will not necessarily reduce quality and safety. 

8.38 We consider that Motorola’s submission about the possibility of []654 highlights 
the potential for some exogenous changes to have a material bearing on cost 
requirements. Our provisional view is that the inclusion of a charge control review 
in 2026 provides an appropriate means of taking account of the risks associated 
with such changes. In Appendix K, we set out our provisional views on how we 
would expect exogenous changes in circumstances to be taken into account in the 
proposed 2026 charge control review. 

8.39 We have considered Motorola’s submission that intervening in the pricing of 
Airwave Solutions’ services would undermine trust in contracting with the UK 
Government. This outcome according to Motorola would, if realised, potentially 
impose various costs (monetary and non-monetary) across British society. 

 
 
654 Motorola’s Response to the CMA’s working paper on Potential Remedies, 30 May 2022, paragraph 13, 
and Email from Winston & Strawn to CMA, 6 June 2022.  

https://assets.publishing.service.gov.uk/media/62b9a184e90e0765d091f2fd/Motorola_response_to_potential_remedies_WP.pdf
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8.40 We observe that the original PFI Agreement and the subsequent contracts, all 
envisaged the end of the operation of the Airwave Network as of late 2019 / early 
2020. Indeed, this remained the case following Motorola’s acquisition of the 
network in 2016, at which time the ’ragged edge’ of contracts were aligned to 31 
December 2019. The government provided no guarantees of further revenues 
beyond that point and, had ESN been delivered and the transition between 
networks completed on time, there would likely have been no such further 
revenues for Airwave Solutions. In these circumstances, we do not consider that 
our proposed intervention to limit the prices charged during an (unforeseen) 
extension period, to address (only) the supernormal element of Airwave Solutions / 
Motorola’s profits and leaving the terms of the original contracts unchanged, would 
be likely to undermine trust in contracting with the UK Government. 

8.41 We note Motorola’s submission that benchmarking provisions have been agreed 
between the parties from the outset and that it would be disproportionate to ignore 
these. Our provisional views on why we do not consider that the benchmarking 
arrangements within the existing Airwave contracts would be likely to provide an 
effective constraint on prices, so as to address an identified AEC, are set out in 
paragraph 4.213 in section 4 of this provisional decision report. 

8.42 We also note Motorola’s comments on the difficulties of implementing a charge 
control properly. Our provisional views on charge control design and calibration in 
Appendix K take account of a range of potential disadvantages that might be 
associated with specific choices we might make in formulating that remedy. 

The proposed charge control remedy 

8.43 Our provisional view is that a charge control should be introduced to mitigate the 
detrimental effect on customers of Airwave Solutions pricing above competitive 
levels. We recognise that a charge control would not address the underlying cause 
of the AEC we have provisionally identified, but it would mitigate the customer 
detriment arising from that AEC.655 

8.44 In line with our provisional assessment, in Appendix K, of charge control design 
and calibration issues, the proposed charge control would: 

(a) Take effect from the commencement date of a Remedies Order, which we 
expect to be in the first half of 2023, and remain in force until the end of 
2029, with a review to be undertaken in 2026 (other than where the shutdown 
of the Airwave Network made such a review and/or the continued operation 
of the charge control no longer necessary). 

 
 
655 CC3 (Revised), Annex B, paragraph 86. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
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(b) Apply to the products and services provided by all Airwave Solutions’ 
business lines, with the exception of: Ambulance Bundle 2; Pronto; the 
CCCRS; Radio terminals (except where part of a managed service); and 
services associated with the development and provision of a new alternative 
interworking solution. 

(c) Specify an overall revenue allowance for each year of the control that would 
limit the level at which charges for services within the scope of the control 
could be set, subject to CPIH indexation of the identified opex component 
and the relevant identified asset value,656 and to adjustments as a result of 
the cost sharing mechanism described below. 

(d) Include a cost sharing mechanism that applied to capex on external (ie non-
Motorola sourced) equipment such that Airwave Solutions would retain 75% 
of savings achieved relative to a pre-determined target level for the given 
year (with the other 25% subsequently returned to customers), and Motorola 
would bear 75% of any over-spend relative to the target level (with the other 
25% passed on to customers).657 

(e) Require Airwave Solutions to provide information to the Home Office, 
Airwave Network users and the CMA concerning the evolution of capex plans 
and spend over time.658 These requirements would include an obligation to 
respond in full, and in a clear and timely manner, to Home Office, user and 
CMA queries and requests for further clarification and substantiation with 
respect to the information provided. 

(f) Specify reporting and assurance requirements. 

8.45 Our provisional assessment of the revenue allowances that should be provided for 
under the proposed charge control is summarised in Table 8.1, and the basis upon 
which this provisional assessment was made is set out in Appendix K. The figures 
in Table 8.1 include opex allowances that are in 2021 prices, and that would – on 
the basis of our proposed approach – be adjusted each year to reflect movements 
in the CPIH inflation measure.659 

8.46 We note that when this CPIH indexation is taken into account, the introduction of 
the proposed charge control would be expected to result in Airwave Solutions’ 
allowed revenue in 2023 being around £225 million,660 which is around £[] 

 
 
656 The proposed indexation arrangements are set out in Appendix K. 
657 The proposed charge control would include a specified basis for determining what adjustments should be 
made to overall revenue allowances in subsequent years in order to implement the outcome of this cost 
sharing mechanism. 
658 Further detail on these proposed information requirements is set out in Appendix K. 
659 Our provisional assessment of appropriate indexation arrangements is set out in Appendix K. 
660 Our estimate of the effect of applying the proposed CPIH indexation arrangements set out in Appendix K, 
assuming annual CPIH increases of 8.2% (this being the identified increase in CPIH between June 2021 and 
June 2022: Consumer price inflation, UK - Office for National Statistics). 

https://www.ons.gov.uk/economy/inflationandpriceindices/bulletins/consumerpriceinflation/latest
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million ([>40] []%)661 lower than the level forecast by Motorola for that year for 
the services included with the scope of the proposed charge control (which was 
around £[] million).662 

Table 8.1: Provisional view of revenue allowances under the proposed charge control (subject to 
indexation arrangements)663 

£million 

 2023 2024 2025 2026 2027 2028 2029 

Allowed revenue  199 197 196 194 192 189 187 
Source: CMA analysis 
Notes: The Opex component of the allowed revenue figures shown in the table is in 2021 CPIH prices. The depreciation and return on 
capital components of the allowed revenue figures to be updated in line with CPIH indexation of the Regulatory Asset Base from the 
beginning of 2023.664 

The proposed recommendation remedy 

8.47 Our charge control remedy would not address at source the AEC we have 
provisionally found to arise from Airwave’s Solutions’ / Motorola’s unilateral market 
power and the other features we have identified. As set out in paragraphs 8.114 to 
8.116, our provisional assessment is that, given the nature of the market and the 
current circumstances, our remedy-making powers do not enable us to do that. 

8.48 A charge control is, we provisionally conclude, the effective remedial mechanism 
available to us to mitigate the detrimental effects of the AEC we provisionally find. 
Such a remedy can be time constrained rather than permanent, and allow for an 
enduring solution to be put in place by the end of the period for which it is set.665 In 
this case, we are minded to regard a charge control in place until the end of 2029 
as effective and proportionate on the basis of the evidence before us, subject to a 
review in 2026. Such a time period would, in our provisional view, give the Home 
Office the opportunity to put in place alternative arrangements to ensure that the 
supply of communications network services for public safety is subject to 
competitive pricing, or measures to similar effect. 

8.49 In forming that view, we have taken into account that the Home Office is the key 
customer in the relevant market and the government department responsible for 
procuring the replacement network and / or establishing the arrangements under 

 
 
661 We note that the size of this reduction exceeds the estimate of supernormal profits identified in our 
profitability analysis, because that analysis adopted a more conservative approach to the assessment of 
opex requirements (including, for example, in its use of Airwave Solutions’ indexation assumptions), and 
assumed that relevant capex would be recovered within the 2020-2026 period.   
662 Revenue forecast calculated by deducting forecast revenues for PRONTO, CCCRS and Ambulance 
Bundle 2 from Motorola’s forecast of Airwave Solutions’ 2023 turnover (based on Motorola response to Q20 
of CMA RFI dated 16 December 2021). 
663 A breakdown of how these proposed revenue allowances have been arrived at, and of proposed 
indexation arrangements, is provided in Appendix K. 
664 The proposed indexation arrangements are set out in Appendix K. 
665 CMA3, paragraph 4.20(c). 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/624706/cma3-markets-supplemental-guidance-updated-june-2017.pdf
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which a relevant network is provided. It should be in a position in the longer term 
to resolve the AEC we have provisionally identified (for example, by ensuring that 
an alternative communications network is put in place), or to safeguard against the 
risk of anti-competitive outcomes arising by taking other measures available to it 
over this timescale (for example, putting in place a regulatory function). Setting a 
charge control until 2029 would reflect the period over which we have financial 
data to inform our assessment and takes account of the evidence we have heard 
relating to the possible timetable for the replacement of the Airwave Network. It 
would also give the Home Office the opportunity to make and execute an effective 
plan, including the appropriate resourcing and programme management 
processes. 

8.50 Accordingly, alongside the charge control remedy, we have provisionally 
concluded that we should make a recommendation to the Home Office that it 
should, as soon as possible, implement a plan to ensure that the supply of 
communications network services for public safety is subject to competitive pricing 
arrangements, or measures to similar effect, by not later than the end of 2029. At 
that time our charge control remedy would cease to have effect. 

The interworking remedy 

8.51 An interworking remedy would require Airwave Solutions and Motorola to take 
steps related to the development, delivery and use of an alternative interworking 
solution, if requested to do so by the Home Office. 

Parties’ submissions 

Motorola views 

8.52 As we noted in paragraph 5.124, Motorola told us that it is (via Airwave Solutions) 
[], and that it is committed to providing the required interfaces and updates to 
Airwave Network infrastructure to enable this. As noted in paragraph 5.118, 
Motorola told us that a (proprietary) interworking solution had been successfully 
delivered to facilitate the switch to ESN. 

Home Office views 

8.53 The Home Office told us that it wanted there to be a public (instead of the current, 
proprietary Motorola) interworking interface so that other suppliers could ‘plug in’ 
(such that the market could be opened up).666 The Home Office said that to enable 
effective competition and the effective transition of users from the Airwave 

 
 
666 Home Office Hearing with the CMA on 2 March 2022.  
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Network to ESN, an interworking remedy should be introduced which included the 
following obligations being put on Motorola and/or Airwave Solutions:667 

(a) To negotiate and provide an interworking solution to an access seeker (which 
may include the Home Office) on reasonable request, within a reasonable 
period of time (and in any event no longer than a defined number of months 
that the CMA considered appropriate), on: (i) fair, reasonable and non-
discriminatory terms; or (ii) on such terms as the CMA directs from time to 
time. 

(b) To provide or publish, upon reasonable request by an access seeker, and 
within a reasonable period of time, such information as may be reasonably 
required to enable that access seeker to make a request for and negotiate 
interworking, interconnection and network access. The Home Office said that 
this should include the provision of all such information in relation to 
interworking, interconnection and network access as provided by Airwave 
Solutions to Motorola and/or Kodiak, including the technical specification of 
the Airwave Network to Kodiak interworking solution. 

(c) To not unduly discriminate against any access seeker in relation to the 
provision of interworking, interconnection and network access (including by 
reference to relevant activities carried out by Motorola). 

(d) To provide such associated facilities and services as may be required to 
ensure or support the delivery of an effective interworking solution. 

8.54 The Home Office said we should consider the extent to which specific and detailed 
interworking remedies or directions were required covering issues such as: (i) the 
provision of high level and detailed designs; (ii) deliverables, milestones and 
statements of work; (iii) security; (iv) data sharing; (v) outline and detailed 
implementation plans; and (vi) testing, verification and acceptance.668 

EE views 

8.55 EE said that, at a minimum, the introduction of an effective interworking remedy 
was critical to ensure that Kodiak or any other MCPTT application could be 
adopted for ESN.669 EE said it believed that interworking services would require 
careful definition to ensure they enabled interworking access from the Airwave 
Network to the ESN solution, unfettered by technical, commercial, security, 
operational or other limitations, and without delay.670 

 
 
667 Home Office submission on interworking, 29 April 2022, paragraph 22. 
668 Home Office submission on interworking, 29 April 2022, paragraph 23. 
669 EE response to Potential Remedies working paper, 30 May 2022, page 2. 
670 EE response to Potential Remedies working paper, 30 May 2022, page 2. 

https://assets.publishing.service.gov.uk/media/62820814e90e071f60c0e08c/Interworking_submission_on_behalf_of_the_HO.pdf
https://assets.publishing.service.gov.uk/media/62820814e90e071f60c0e08c/Interworking_submission_on_behalf_of_the_HO.pdf
https://assets.publishing.service.gov.uk/media/62b9a1d8d3bf7f0af9463550/EE_response_to_potential_remedies_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a1d8d3bf7f0af9463550/EE_response_to_potential_remedies_WP.pdf
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8.56 EE also said that in broad principle it endorsed the Home Office’s interworking 
submission (as published with redactions) dated 29 April 2022.671 EE said that for 
Motorola to withdraw from ESN without material cost and delay, continued 
provision of Kodiak would need to be required on a ‘deconflicted’ basis.672 EE 
submitted that this could only be achieved by a remedy that the Kodiak software 
source code be provided to the ESN programme along with all appropriate 
documentation and knowledge transfer, so that the programme could continue to 
develop a separate code branch to deliver the software required to make ESN 
successful.673 EE said that this type of arrangement is routinely envisaged when 
escrow agreements are made with software providers.674 

Provisional assessment of issues raised in the parties’ submissions 

8.57 We note Motorola’s submission that it is subject to an existing contractual 
obligation to facilitate a standards-based interworking solution between the 
Airwave Network and any alternative third party MCPTT application that the Home 
Office chooses in place of Kodiak. 

8.58 As summarised in paragraph 5.134, we have provisionally concluded that if Kodiak 
is to be replaced with an alternative MCPTT application, an alternative 
interworking solution is required for the transition to ESN and that the Home Office 
is dependent on Airwave Solutions’, and potentially Motorola’s, cooperation for the 
provision of such a solution. 

8.59 In paragraph 5.132 we note that, while Airwave Solutions / Motorola are obliged to 
facilitate the development of an alternative interworking solution if required to do 
so by the Home Office, the terms of this (including the price and timing) are not 
contractually specified. Our provisional assessment is that this commitment would 
therefore be difficult if not impossible to enforce without a mechanism to determine 
any matters not already agreed between the parties (such as a binding arbitration 
mechanism).675 

8.60 As a result, key parameters are dependent on Airwave Solutions’ / Motorola’s 
incentives to deliver or facilitate an alternative interworking solution, which we 
have provisionally found to be dulled by Motorola’s position as the owner of 
Airwave Solutions (see paragraphs 5.136 to 5.139). 

8.61 We note that the Home Office said we should consider the extent to which specific 
and detailed interworking remedies or directions were required, including project 

 
 
671 EE response to Potential Remedies working paper, 30 May 2022, page 2. 
672 EE response to Potential Remedies working paper, 30 May 2022, page 2. 
673 EE response to Potential Remedies working paper, 30 May 2022, page 2. 
674 EE response to Potential Remedies working paper, 30 May 2022, page 2. 
675 Scope for arbitration of disputes (by the regulator) is used to make this type of remedy effective in the 
regulation of electronic communications, for example. 

https://assets.publishing.service.gov.uk/media/62b9a1d8d3bf7f0af9463550/EE_response_to_potential_remedies_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a1d8d3bf7f0af9463550/EE_response_to_potential_remedies_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a1d8d3bf7f0af9463550/EE_response_to_potential_remedies_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a1d8d3bf7f0af9463550/EE_response_to_potential_remedies_WP.pdf
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milestones and detailed implementation plans.676 Our provisional view is that the 
development of detailed interworking directions related to these kinds of specific 
matters would not be likely to provide for an effective remedy. We do not consider 
that we would be well placed to specify directions in relation to these kinds of 
detailed requirements, particularly in a context where we understand the specific 
form of alternative interworking solution that the Home Office may want remains, 
as yet, not settled. 

8.62 We also note the set of interworking obligations proposed by the Home Office, and 
EE’s endorsement of the Home Office’s interworking submission (as redacted) in 
broad principle. We consider these obligations to be concerned with two related 
issues: 

(a) Reliance on Motorola for the timely and effective delivery of an alternative 
interworking solution; and 

(b) the level of charges that Motorola should be allowed to apply for the provision 
of services relevant to the delivery and use of such an interworking solution. 

8.63 Our provisional view is that the first of these issues would be best addressed 
through the introduction of an obligation on Airwave Solutions and Motorola to 
deliver, and/or facilitate the development and delivery of, an alternative 
interworking solution in a timely and effective manner, and in line with 
requirements identified by the Home Office, if requested to do so by it. This 
obligation would focus attention on the primary outcome that would need to be 
achieved – the delivery of such an interworking solution, in a timely manner, in the 
form identified as required by the Home Office. 

8.64 The specification of the obligation recognises that Airwave Solutions’ and 
Motorola’s role in that process would vary, depending on the extent to which the 
Home Office had contracted with other parties to deliver the alternative solution, 
such that Airwave Solutions and Motorola would need to provide the access and 
support necessary for the development of the solution by one or more other party, 
rather than having primary responsibility for that development. We set out further 
provisional views on how this obligation should be interpreted in paragraphs 8.70 
to 8.73. 

8.65 Considering also the second issue in paragraph 8.62, we note that the Home 
Office proposed the introduction of a ‘fair, reasonable and non-discriminatory’ 
(FRAND) terms requirement in relation to the provision of an alternative 
interworking solution. We have assessed the possible effectiveness and 
proportionality of such a requirement in this market. 

 
 
676 See paragraph 8.54. 
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8.66 As to effectiveness, we observe that FRAND requirements are imposed on 
regulated entities in some sectors, such as telecommunications, where there is a 
statutory regulator in place to play a backstop enforcement role. Our provisional 
assessment is that the broadly defined nature of this form of requirement could 
make it difficult to interpret in the present context, especially in the absence of 
such a backstop regulator. Those points could materially undermine the likely 
effectiveness of adopting such an approach in this case. 

8.67 With regard to the proportionality of a broad FRAND requirement to the outcome 
that needed to be achieved, our provisional view is that in this case a more 
narrowly defined obligation, requiring Airwave Solutions and Motorola to provide 
the services associated with the development and use of an alternative 
interworking solution on a cost-plus basis, would suffice. The measure could 
specify how that requirement should be interpreted by reference to the proposed 
charge control (and we set out further provisional views on how this requirement 
should be interpreted in paragraph 8.74). 

8.68 Our further provisional view is that the sorts of additional requirements proposed 
by EE (including in relation to the Kodiak software source code), go beyond what 
would be required to provide an effective remedy to the AEC we have provisionally 
identified. 

The proposed interworking remedy 

8.69 The interworking remedy we propose has two parts: 

(a) An obligation on Airwave Solutions and Motorola to deliver, and/or facilitate 
the development and delivery of, an alternative interworking solution in a 
timely and effective manner, and in line with requirements identified by the 
Home Office, if requested to do so by it; and 

(b) a requirement to provide the services involved in the development and use of 
the alternative interworking solution on a cost-plus basis. 

8.70 The proposed obligation in the first part of the remedy would cover both the 
delivery of an alternative interworking solution by Airwave Solutions and Motorola, 
and circumstances in which the alternative interworking solution was to be 
developed – in whole or in part – by a third party, with the relevance of these 
circumstances depending on the requirements identified by the Home Office. The 
second part would cover the price Airwave Solutions and Motorola could charge in 
either case. 

8.71 We invite views on how ‘timely’ and ‘effective’ should be interpreted in the context 
of the first part of our proposal: 
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(a) ‘Timely’ could be defined as meaning, for example, that the alternative 
interworking solution was in place such as to enable the switch to ESN, but 
could also be defined in a way that included a specific time period within 
which an alternative interworking solution should be delivered following a 
Home Office request. We seek comments on the appropriateness of 
specifying a time period within which an alternative interworking solution 
should be delivered, and on what an appropriate time period might be. 

(b) We note that ‘effective’ could be defined by reference to the desired outcome 
(for example, as meaning that the alternative interworking solution should 
deliver the function of connecting the Airwave Network and ESN and 
enabling the transition between networks). The definition of the term could 
also, however, include some more specific provisions. 

8.72 Our provisional view is that the obligation should be treated as obliging Airwave 
Solutions and Motorola to take all steps necessary to facilitate the delivery of a 
solution, including deploying resources, making key personnel available, and 
incurring costs associated with the provision (or facilitating the provision) of the 
solution, within such timetable as the Home Office reasonably requests. The 
reasonableness of such a request could take into account the timing required to 
enable the switch from the Airwave Network to the replacement network and the 
nature and complexity of the required solution. 

8.73 If the solution were to be provided by a third party, our provisional assessment is 
that the obligation should require Airwave Solutions and Motorola to cooperate 
with that party as necessary regarding the relevant interfaces and connectivity 
within the same timetable. For example, by making key personnel available and/or 
through the sharing of information (including through non-disclosure agreements 
(on reasonable terms) if necessary). Our provisional view is that the obligation 
would be unlikely to be satisfied if they did not take necessary steps because, for 
example, they chose not to incur the associated costs, or did not share required 
information (eg source code) under a non-disclosure agreement if required. 

8.74 As to the proposed requirement to provide the services associated with the 
development and use of the alternative interworking solution on a cost-plus basis, 
our provisional view is that it should be interpreted in line with the following: 

(a) The Airwave Solutions and / or Motorola costs identified as associated with 
the development, delivery and/or use of an alternative interworking solution, 
should only cover activities and cost items that are incremental to those 
required for the provision of services covered by the proposed charge control 
described in paragraphs 8.43 to 8.46 above (including the existing, 
proprietary interworking solution). 
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(b) Where services and/or equipment are sourced from other parts of Motorola, 
the associated charges (that are identified as costs of providing relevant 
interworking services) should be consistent with those that would be 
expected in arms-length transactions, and should be consistent with the 
provisional transfer charging assessments set out in Appendix H. 

(c) The return on capital assumed when the costs of interworking services are 
being assessed should be consistent with that used in the proposed charge 
control described above: that is, a CPIH deflated pre-tax return of 2.9%. 

8.75 Our further provisional view is that, to assure compliance with the interworking 
remedy, Airwave Solutions and Motorola should be subject to the following 
reporting requirements (to the extent that they have provided services related to 
the development, delivery or use of an alternative interworking solution, having 
been requested to do so by the Home Office). In particular, requirements to 
provide an annual report including: 

(a) Details of any request received from the Home Office in relation to an 
alternative interworking solution, the actions they have taken or propose to 
take to ensure the timely and effective delivery of related services and a 
timeline of such actions. 

(b) The revenue they earned from the provision of relevant interworking services, 
with a breakdown showing the charges that were applied to the provision of 
all different relevant services, and the revenues associated with those 
different services. 

(c) Details of how the charges that were applied to the provision of the services 
identified under (b) were determined, showing a breakdown of how the 
determination of charge levels was consistent with the requirement to apply a 
cost plus approach. This should include the identification for each relevant 
charge of: 

(i) The provision made for: 

– Opex 

– Deprecation 

– Return on capital 

(ii) Details of the assumptions and calculations that underpinned the 
determination of those allowances. 

(d) Details of how the charge level calculations provided under (c) are consistent 
with the provisions set out in paragraph 8.74 (in relation to the inclusion of 
only incremental costs, consistency with the transfer charging approaches 
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used in the determination of the proposed charge control, and application of 
the allowed return used in the proposed charge controls), and of the steps 
that were taken to ensure such consistency. 

8.76 We invite views on whether the cost-plus and reporting requirements set out 
above would be appropriate, and if not, on what requirements – and what 
alternative or additional guidance and/or constraints – it would be appropriate to 
introduce in support of the proposed interworking remedy. 

Remedies we do not propose to take forward 

8.77 This sub-section provides our assessment of remedy options that we are not 
proposing to take forward and explains the reasoning that underpins these 
provisional decisions. 

Other remedies proposed by the parties 

Divestiture of the Command Central Control Room Solution (CCCRS) 

8.78 In its response to our potential remedies working paper, the Home Office said it 
believes that Motorola is [] control rooms, and that this could potentially be 
addressed through Motorola being required to divest its CCCRS and associated 
businesses.677 Motorola said it has committed to enhancing its control room 
solution product to include ESN functionality, through direct contracts with user 
organisations, as opposed to with [].678 EE said that we should consider how the 
timely development of control room software could be guaranteed, to ensure that 
there is not a barrier to user organisations adopting ESN.679 We invite further 
views, and evidence, on the extent to which Motorola has the ability and incentive 
to delay necessary control room upgrades, and will consider the need for any 
additional potential remedy options in the light of responses. 

 
 
677 Home Office submission and response to CMA Working Papers, 24 May 2022, paragraph 225.  
678 Motorola’s responses to the Home Office’s responses to the CMA Working Papers, 4 July 2022, page 4.  
679 EE response to Potential Remedies working paper, 30 May 2022, page 3. 

https://assets.publishing.service.gov.uk/media/62b9a1c9e90e0765d6e8263d/Home_Office_Submission_and_Response_to_Working_Papers.pdf
https://assets.publishing.service.gov.uk/media/62b9a1d8d3bf7f0af9463550/EE_response_to_potential_remedies_WP.pdf


263 

Other remedies that we do not propose to take forward 

Structural separation 

Parties’ submissions 

Motorola views 

8.79 Motorola said that it owned Airwave Solutions but was merely one of a number of 
current suppliers to ESN, so the proportionate response to any hypothetical 
concern surrounding participation in both ESN and the Airwave Network would be 
to require cessation of participation in ESN.680 Motorola said that such a remedy 
[].681 

8.80 Motorola also said that a divestiture process would inevitably take significant time 
to carry out, and would be ‘hugely distracting’ and apt to cause disruption during 
the Airwave Network’s final years of operation, even if a willing buyer could be 
found, given the expected short life and attendant regulatory uncertainty.682 

8.81 Motorola further submitted that it seemed obvious that structural separation would 
not address any hypothetical concern with prices charged by Airwave Solutions, 
unless the CMA’s view was that, absent Motorola’s participation in ESN, the 
Airwave Network would be switched off more quickly.683 Motorola said that [] in 
any event, which addressed any such hypothetical concern.684 It said imposing an 
Airwave divestiture remedy [].685 

8.82 Motorola’s most recent submissions have updated its view, stating that it is in 
discussions with the Home Office []. It said it, ‘ … therefore fully expects to [] 
before the [], aside from [] as required by the Home Office…’ It described the 
discussions as a [] that ‘…may be expected to [] of Motorola.’686 

Home Office views 

8.83 The Home Office said that requiring Motorola to divest Airwave Solutions or other 
activities it carries out related to the roll-out of ESN could provide an effective 
remedy if an AEC were found in relation to Motorola’s ability and incentive to 
hamper the roll-out of ESN.687 However, the Home Office said that before 

 
 
680 Motorola response to the Remedies questions dated 18 February 2022, paragraph 26.  
681 Motorola response to the Remedies questions dated 18 February 2022, paragraph 27.  
682 Motorola response to the Remedies questions dated 18 February 2022, paragraph 27.  
683 Motorola response to the Remedies questions dated 18 February 2022, paragraph 33.  
684 Motorola response to the Remedies questions dated 18 February 2022, paragraph 33.  
685 Motorola response to the Remedies questions dated 18 February 2022, paragraph 34.  
686 Motorola ESN and Airwave Update, 7 September 2022.  
687 Home Office submission and response to CMA Working Papers, 24 May 2022, paragraph 222.  

https://assets.publishing.service.gov.uk/media/62b9a1c9e90e0765d6e8263d/Home_Office_Submission_and_Response_to_Working_Papers.pdf
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imposing a remedy that required Motorola to divest Airwave Solutions, it would 
encourage the CMA to investigate and consider potential risks that may arise as a 
result of such divestiture, and in particular any risks that may erode or diminish the 
quality of service provided by the Airwave Network.688 

EE views 

8.84 EE said that it seemed reasonable to suppose that Motorola would not propose 
the divestment of its contribution to ESN if the benefits of ESN outweighed its 
interests in prolonging the operation of the Airwave Network subject to a charge 
control, and yet Motorola has raised the possibility of ESN divestment.689 EE also 
said that some form of ESN divestment remedy is necessary and that it should be 
designed in a way which provides for interworking and delivers ESN as soon and 
as effectively as possible.690 

Provisional assessment 

8.85 We have considered the potential for a structural remedy to address the AEC we 
have provisionally found, in a context where – as the period over which the 
Airwave Network will operate remains uncertain – there is a risk that any 
behavioural remedy that was put in place may need to endure for a significant 
period. However, for the reasons set out below, we have not identified a structural 
remedy that would effectively address the AEC we have provisionally found in a 
proportionate manner. 

Requiring a divestiture of Airwave Solutions 

8.86 Requiring Motorola to divest Airwave Solutions would not be expected – in and of 
itself – to provide an effective means of addressing the unilateral market power of 
Airwave Solutions (and that of Motorola as its owner). Rather, divestiture might be 
expected to displace rather than solve the problem, with the acquirer of the 
Airwave Network having market power just as Airwave Solutions and Motorola do. 
A number of the features of the market that we provisionally identify would still 
exist, such as the Home Office’s reliance on the provision of a critical network by a 
single provider. Such divestiture could also crystallise the financial benefit 
associated with that market power in the sale price. Accordingly, our provisional 
view is that this measure would not result in an effective solution to the AEC we 
have provisionally identified or the detriment resulting from it. 

8.87 We observe that requiring a divestiture of Airwave Solutions would be expected to 
remove Motorola’s incentive to delay or hamper the roll-out of ESN, by removing 

 
 
688 Home Office submission and response to CMA Working Papers, 24 May 2022, paragraph 223.  
689 EE response to Potential Remedies working paper, 30 May 2022, page 1. 
690 EE response to Potential Remedies working paper, 30 May 2022, page 1. 

https://assets.publishing.service.gov.uk/media/62b9a1c9e90e0765d6e8263d/Home_Office_Submission_and_Response_to_Working_Papers.pdf
https://assets.publishing.service.gov.uk/media/62b9a1d8d3bf7f0af9463550/EE_response_to_potential_remedies_WP.pdf
https://assets.publishing.service.gov.uk/media/62b9a1d8d3bf7f0af9463550/EE_response_to_potential_remedies_WP.pdf
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Motorola’s dual role ([]). The remedy would therefore address this feature of the 
market at source (but not any of the others that individually or in combination give 
rise to the AEC we have provisionally identified in this report). 

8.88 We have considered whether it would be proportionate to require the divestiture of 
Airwave Solutions within our package of remedies to address (just) the dual role 
feature at source. We note in particular, however, that: 

● The introduction of a charge control could be expected to dampen incentives 
to delay associated with Motorola’s dual role to a material degree. A 
divestiture of Airwave Solutions is therefore unlikely to be necessary to 
achieve that aim. 

● As highlighted further in paragraph 8.93, there may be material transition 
risks associated with requiring a change in the ownership of the Airwave 
Solutions. Those include that the performance of an alternative owner may 
be subject to material ongoing dependencies on Motorola. They would be 
liable to cause disadvantages that may be disproportionate to the aim of 
dampening Motorola’s incentives (especially where those may be addressed 
by means of a charge control). 

8.89 Our provisional view therefore, taking all these factors into account, is that 
including a requirement for the divestiture of Airwave Solutions, in addition to the 
package of remedies we have provisionally identified, would not be effective and 
proportionate. 

Enabling competition to operate and maintain the Airwave Network 

8.90 As we describe in section 4, the PFI Agreement includes service transfer 
arrangements which contemplated the handover of the responsibility for the 
provision of network services from Airwave Solutions to the Home Office, the 
individual customers or to a replacement contractor or contractors in the event of 
the termination or expiry of that agreement. In principle, this kind of service 
transfer arrangement could be used to support the introduction of a new 
competitive process to determine the terms upon which services would continue to 
be provided using the existing network infrastructure after a defined future date. 

8.91 An alternative form of structural remedy could involve specifying obligations in 
relation to the transfer process (including the basis upon which Motorola would be 
compensated should transfer be required),691 in order to enable such a new 
competitive process to take place. However, for the reasons set out below, our 
provisional view is that taking actions aimed at enabling this kind of new 

 
 
691 Asset valuation issues are considered in Appendix K. 
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competitive process would not provide an effective remedy to the AEC we have 
provisionally identified. 

8.92 The effectiveness of any such remedy in the present circumstances would be 
heavily dependent on both the likely attractiveness to the Home Office of seeking 
to use such transfer arrangements, and the likely intensity of competition that 
might be expected if the Home Office were to seek bids from alternative potential 
operators of the Airwave Network at this late stage in its life and with the 
replacement network on the horizon. Our provisional judgement is that both of 
these factors make it unlikely that efforts now to facilitate competition to operate 
the Airwave Network would provide an effective remedy to the AEC we have 
provisionally identified. 

8.93 In forming that view we note, in particular, that: 

(a) There may be significant perceived technical and operational risks 
associated with a process of transferring Airwave Network services to a new 
operator. This could be expected to provide material incumbency advantages 
in any relevant competitive process. We observe that the Home Office told us 
it had considered the possibility of taking control of the Airwave Network 
assets at various relatively late stages in the original fixed period of the PFI 
Agreement (including in 2014 and 2018; and it also considered doing so in 
2021), but that on each occasion the option was discarded because it was 
considered that the likely costs and risks to the continuity and security of 
mission-critical services far outweighed any benefits that might have been 
secured.692 The Home Office said that the cost and risk factors it took into 
account included, among other things, people retention and availability of 
necessary expertise, continued dependency on Motorola, and the life-cycle of 
the TETRA technology.693 

(b) The effectiveness of competitive pressure from alternative potential operators 
would be heavily dependent on their ability to make credible financial 
commitments concerning the basis upon which services would continue to be 
provided. However, a potential competitor is likely to be at a material 
informational disadvantage (relative to Airwave Solutions / Motorola) in 
relation to both the current condition of the network, and the risks associated 
with alternative potential capex programmes (which would be expected to 
depend in part on compatibility with existing network conditions). 

(c) The performance of an alternative operator may be subject to material 
ongoing dependencies in relation to Motorola, both because of the risks that 
may be associated with the transition process of moving to a new operator, 

 
 
692 Home Office response to the Service Transfer Plan questions dated 18 May 2022, paragraph 28.  
693 Home Office response to the Service Transfer Plan questions dated 18 May 2022, paragraph 28.  
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and because of the extent to which the Airwave Network currently makes use 
of Motorola-sourced inputs. 

8.94 Uncertainty over the time period for which a new operator might be required to 
manage the Airwave Network is a highly relevant factor in this context. There is 
uncertain, but likely limited, scope for an alternative operator to be able to recoup 
the investments that may be required to overcome the incumbency advantages 
liable to stem from the points highlighted in the previous paragraph. 

8.95 Our provisional view therefore is that requiring changes to the service transfer 
arrangements, in order to provide for competition to operate the Airwave Network, 
would be unlikely in the current circumstances to provide an effective remedy to 
the AEC we have provisionally found. 

Requiring divestiture or prohibition of Motorola’s interests in ESN 

8.96 An alternative potential structural remedy would be to require the divestiture of 
Motorola’s interests in ESN. This would directly remove Motorola’s ability to 
prolong the operation of the Airwave Network as a result of its dual role. That is, it 
would address the dual role feature at source. 

8.97 An important contextual factor here is that the contractual arrangements through 
which Motorola provides ESN services end in 2024 (although it has indicated its 
intention to terminate them earlier). This raises the question of whether Motorola 
should be permitted to provide ESN services after that point in time. A remedy 
could prohibit Motorola from bidding for a new contract relating to ESN beyond 
2024, as well as requiring Motorola to cease its role in ESN ahead of that time 
(noting that, notwithstanding its stated intentions, Motorola remains under 
contractual obligations with regard to ESN for the time being). 

8.98 Our provisional view is that neither of these remedy possibilities would be an 
effective and proportionate response for us to impose to address the AEC we have 
provisionally identified. 

8.99 With regard to the possibility of requiring Motorola to cease providing ESN 
services ahead of the end of the existing contractual period in 2024, we note that, 
in the period before contract expiry, the introduction of a charge control could be 
expected to reduce incentives associated with Motorola’s dual role. Also, we note 
that one effect of introducing an expedited divestment requirement would be to 
lessen the lead time available to the Home Office to seek to develop effective 
arrangements for the tendering of ESN service provision contracts beyond 
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2024.694 These assessments affect the likely proportionality of this remedy in 
particular. 

8.100 With respect to a prohibition on Motorola bidding for a new contract beyond 2024, 
we note the following: 

(a) If there were a limited number of credible bidders to deliver the services 
currently covered by Motorola’s ESN contracts beyond 2024, then prohibiting 
Motorola from participating in relevant tenders might diminish the Home 
Office’s ability to run an effective tender. 

(b) If the Home Office was able to secure other competitive bids for the relevant 
services, then a prohibition on Motorola’s participation would not be expected 
to have any positive material effect (in a context where Motorola’s presence 
in the bidding process could add to the competitive intensity and the Home 
Office could take risks related to Motorola having an ongoing dual role into 
account in relevant evaluation processes). 

(c) If Motorola was not intending to bid for the ongoing provision of ESN services 
(which, as noted in paragraph 8.82, is Motorola’s current stated position), 
then the prohibition would have no effect. 

8.101 Given these issues, our prohibiting Motorola from participating in tenders to 
provide ESN services beyond 2024 would, at best, be likely to have a neutral 
effect on competition for the provision of ESN services, and may have an adverse 
effect by removing Motorola as a potential competitor for these tenders without 
otherwise increasing competitive pressure. In other words, this would be unlikely 
to be an effective remedy for us to impose.695 

Information transparency requirements (as a separate, stand-alone remedy) 

8.102 As set out in Appendix K, as part of specifying the charge control, we have 
proposed requirements on Motorola to provide information in order to support the 
effective operation of that remedy. We have separately also considered whether 
introducing broader transparency requirements would be sufficient in itself to 
remedy the AEC we provisionally find and the resulting customer detriment. 

 
 
694 We also note that in any event, according to its latest submission, Motorola ‘fully expects’ to have [].  
695 We also note, furthermore, that if the Home Office found that it had no feasible options other than to 
continue to secure some relevant ESN services from Motorola beyond 2024, then prohibiting Motorola from 
taking part in ESN may not be sustainable (ie if introduced, it is likely it would then need to be varied to 
reflect the constraints the Home Office faced). 
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Parties’ submissions 

Motorola views 

8.103 In relation to the period up to 2026, Motorola submitted that a financial 
transparency remedy would be irrelevant (and therefore irrational) as Airwave 
Solutions’ prices had already been set (and so detailed cost information was not 
required for the performance of the contract).696 Motorola said that if the current 
Airwave Network service price were set aside to facilitate a further negotiation in 
light of financial transparency, it was not clear how there would be any benefit over 
the existing benchmarking arrangements.697 Motorola also said that a financial 
transparency remedy would not be required if the CMA were to reset the price, but 
noted that detailed information may need to be collected and evaluated by 
whoever would be responsible for setting a revised price.698 

8.104 Motorola additionally said that there may be a natural evolution to other forms of 
contracting in the period after 2026, given current UK contracting principles, and 
that it would welcome a discussion of what might be a proportionate financial 
transparency remedy in those circumstances.699 Motorola submitted that a model 
like the US Government contracting model might in principle be an appropriate 
solution for any future contract, recognising, however, that the required cost 
accounting imposes an additional burden on suppliers.700 

Home Office views 

8.105 The Home Office said that while information transparency requirements might 
enable it to negotiate on the basis of some additional knowledge, it considered that 
the benefits associated with this would be marginal.701 It said that information 
transparency remedies – viewed on a stand-alone basis – would not provide an 
effective means of addressing the harm caused by AECs, but that information 
transparency would be required to support a charge control.702 In relation to a 
charge control, the Home Office said it would be desirable for a requirement for 
transparency to be introduced that went ‘well beyond’ the current arrangements.703 

 
 
696 Motorola response to the Remedies questions dated 18 February 2022, paragraph 19.  
697 Motorola response to the Remedies questions dated 18 February 2022, paragraph 20.  
698 Motorola response to the Remedies questions dated 18 February 2022, paragraph 19.  
699 Motorola response to the Remedies questions dated 18 February 2022, paragraph 21.  
700 Motorola also stated that, as the US Government Accountability Office (GAO) website noted, there had 
been concerns from Congress and others that the burden imposed on suppliers may deter companies from 
competing for federal contracts and that, to work efficiently, such a contractual arrangement must prevent 
continuous discussions about whether specific cost components are justified and whether costs are correctly 
measured; in Motorola’s view, such ongoing discussions are characteristic of how the Home Office dealt with 
the ESN contract and were to a large extent responsible for the delays of the programme (Motorola response 
to the Remedies questions dated 18 February 2022, paragraph 24).  
701 Home Office submission and response to CMA Working Papers, 24 May 2022, paragraph 220.  
702 Home Office submission and response to CMA Working Papers, 24 May 2022, paragraph 220.  
703 Home Office Hearing with the CMA on 2 March 2022.  

https://assets.publishing.service.gov.uk/media/62b9a1c9e90e0765d6e8263d/Home_Office_Submission_and_Response_to_Working_Papers.pdf
https://assets.publishing.service.gov.uk/media/62b9a1c9e90e0765d6e8263d/Home_Office_Submission_and_Response_to_Working_Papers.pdf
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It told us that transparency was important to provide assurance that network 
capabilities were being preserved, and that Airwave Solutions was actually 
spending the capex required to sustain the network.704 

Provisional assessment 

8.106 Our provisional view is that broader information transparency remedies – when 
viewed on a stand-alone basis – would not provide an effective means of 
addressing the AEC we have provisionally found. In particular, while information 
transparency requirements may facilitate some degree of improvement in 
outcomes by better equipping the Home Office to seek more competitive prices in 
future negotiations, they would only be expected to materially address one of the 
features (asymmetry of information) we provisionally find give rise to an AEC in the 
market. The other features we have identified would continue to exist, including 
the Home Office’s very weak bargaining power resulting from its lack of outside 
options, and the criticality of the Airwave Network to its users. In line with this, our 
provisional assessment is that standalone transparency requirements would not 
provide an effective alternative remedy to the introduction of charge control 
arrangements. 

8.107 As set out in Appendix K, we propose that an information provision requirement 
should be introduced in order to support the operation of the charge control 
arrangements we are minded to impose. Our provisional view is that the 
introduction of such requirements would be necessary to enable the effective 
monitoring and ongoing review of the proposed charge control. We set out our 
provisional assessment of how these requirements could be specified in Appendix 
K. 

Improvements to benchmarking arrangements 

8.108 We have noted Motorola’s submission that existing benchmarking provisions have 
been agreed between Airwave Solutions and its customers and that it would be 
disproportionate to ignore these. As set out in paragraph 4.213, our provisional 
view is that these provisions are likely to be ineffective in constraining Airwave 
Solutions’ pricing for Airwave Network services to a level we might expect in a 
competitive market. Efforts could be made to improve the existing arrangements. 
However, in line with our assessment in section 4, which observes that the 
arrangements are subject to inherent weaknesses such as the difficulties 
associated with identifying appropriate comparators, our provisional view is that 
the use of a benchmarking approach would not provide an effective remedy to the 
AEC we have provisionally identified. 

 
 
704 Home Office Hearing with the CMA on 2 March 2022.  
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Other potential remedies 

8.109 We have not identified any other available types of remedy that we would expect 
to be effective. 

Effectiveness and proportionality of our proposed remedies package 

8.110 This sub-section considers the effectiveness and proportionality of our proposed 
remedies: the introduction of a charge control, of a recommendation to the Home 
Office and of an interworking remedy. We begin by making some preliminary 
observations. These draw on some elements of the analysis in the paragraphs 
above and they inform our specific assessment of the proposed remedies. We 
then set out that specific assessment. 

Preliminary observations 

8.111 The purpose of any remedies we propose is to address the problem we have 
provisionally identified – to remedy, mitigate or prevent the AEC or its detrimental 
effects on customers. The assessment of their effectiveness and proportionality is 
designed to help us identify interventions that are likely to: 

(a) Achieve that effect; and 

(b) do no more than is required to achieve it. 

8.112 We use the framework we described in paragraphs 8.8 to 8.20 above to assist us 
in making our assessment. 

8.113 The nature of the services and the features of the market, and the nature and size 
of any competition problem and its detrimental effects, that we provisionally find 
are key considerations in our assessment. They shape the remedies we are likely 
to regard as effective and proportionate. 

8.114 In this case certain of the features we provisionally identify as giving rise to the 
AEC are likely, given the nature of the relevant services and of the market, to 
endure. For example, until ESN, or any alternative network or competitive 
arrangements, replace the Airwave Network it will continue to be provided by a 
single supplier and the Home Office will be dependent on it for critical services 
without alternative options. In that context, and as we describe in paragraphs 8.85 
to 8.101 above, remedies aiming to affect the structure of the market and 
extinguish the AEC, such as the divestiture of Airwave Solutions, are unlikely to be 
effective in the short term. 

8.115 Our main focus instead is on remedies that mitigate the detrimental effects of the 
provisional AEC. In particular, the effects of the market power that we are minded 
to regard Airwave Solutions / Motorola as having as a result of the features we 
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identify. Behavioural remedies that limit their ability to charge prices above 
competitive levels and their ability and incentive to hinder and make more costly 
the transition between networks given their role in interworking are most likely to 
be appropriate. 

8.116 In considering those sorts of remedies, both the nature and the scale of those 
detrimental effects, and the features that cause them, are important. They draw 
us, in the first place, to the provisional conclusion that we describe in paragraph 
8.106 above, that information transparency remedies alone, for example, would 
not be effective. Such remedies would not remove the Home Office’s dependence 
on the Airwave Network and its very weak bargaining position resulting from its 
lack of alternative options. Airwave Solutions / Motorola would still be able to 
charge prices above competitive levels. Instead, we are drawn to the provisional 
view that a remedy controlling the outcome – the price charged – would be 
effective. 

8.117 As to the form any such remedy may take, we observe that the scale of the 
detrimental effects that we provisionally identify is vast. Our assessment is that 
Airwave Solutions is able to set a price very substantially in excess of the 
competitive level, reflected in its generation of supernormal profits of around £1.1 
billion from the operation of the Airwave Network between January 2020 and 31 
December 2026 (and of around £160 million) in each year after that). Any 
supernormal profits generated by making interworking more costly would be 
additional to this. An effective charge control remedy would, in our provisional 
assessment, be proportionate where it is correspondingly substantial. That is, 
where it limits prices to a level we might expect in competitive market and 
constrains the scope for Airwave Solutions / Motorola to earn these supernormal 
profits. 

8.118 An additional consideration is whether a charge control alone would be sufficient 
to remedy, mitigate or prevent the provisional AEC or its detrimental effects. To 
the extent that it would not be sufficient, additional remedies would be required to 
address the shortfall, in order to comprise an effective and proportionate package 
of remedies, likely to be equal to the matters it seeks to address. 

8.119 These fundamental points as to the nature and scale of the likely effective 
remedies run through our assessment of the effectiveness and proportionality of 
our proposed remedies package. We set out that assessment more specifically, 
and by reference to the framework we have outlined, below. 

Effectiveness 

8.120 This sub-section considers the effectiveness of our proposed remedies in 
addressing the features of the provisional AEC and the resulting customer 
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detriment. In particular, drawing on the framework for assessment described in 
paragraph 8.12 above, it considers: 

● How the proposed remedies would contribute to addressing the provisional 
AEC and/or the resulting customer detriment; 

● implementation, monitoring and enforcement issues; 

● the timescales over which the proposed remedies would take and have 
effect; 

● consistency with existing and expected laws and regulations; and 

● interactions between the proposed remedies. 

How the proposed remedies would contribute to addressing the provisional AEC 
and the resulting customer detriment 

8.121 A charge control, which would relate to the provision of Airwave Network services, 
would not address the underlying cause of the AEC we have provisionally 
identified, but it would mitigate the customer detriment arising from it. In particular, 
it would mitigate the detrimental effect on customers of Airwave Solutions pricing 
above competitive levels. It would do this by directly limiting the amounts that 
Airwave Solutions is allowed to charge its customers for the services. We set out 
in Appendix K the specific ways in which we are proposing that the charge control 
should limit relevant charges. Not imposing that remedy would, in the absence of 
effective alternatives, mean that the detriment resulting from the provisional AEC 
would remain unaddressed. 

8.122 We have additionally provisionally found, as set out in section 5, that Motorola’s 
dual role as the owner of Airwave Solutions and a key supplier to ESN give it both 
the incentives and the ability to delay the latter’s delivery and to prolong the highly 
profitable monopoly position of Airwave Solutions. We have also provisionally 
found that Airwave Solutions and Motorola have incentives and ability to delay or 
hamper and/or make more costly the development of an alternative interworking 
solution (see section 5). 

8.123 The introduction of the proposed charge control would be expected to reduce 
Airwave Solutions’ and Motorola’s incentives to prolong the operational life of the 
Airwave Network in two ways. In particular, as set out in Appendix K: 

(a) The proposed charge control would be expected to reduce Airwave 
Solutions’ relevant revenue by around [>40] []% in 2023 (were it to apply 
for the full year, and pro-rata if not). 
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(b) The proposed charge control has been structured such that Airwave 
Solutions’ ability to recover allowances related to past investments would not 
be dependent on the time period over which the Airwave Network remains 
operational,705 such that the scope for incremental financial benefit from the 
Airwave Network continuing to operate beyond the end of 2026 should be 
further reduced. 

8.124 Those points made, however, our further provisional view is also that the proposed 
charge control (relating to the Airwave Network services) would not be sufficient by 
itself to address fully the incentives Airwave Solutions and Motorola have 
effectively and efficiently to deliver an alternative interworking solution that works 
with a replacement MCPTT application, such that the Home Office would be able 
to replace Motorola’s Kodiak application. Also, the scope of the proposed charge 
control includes only existing Airwave Solutions’ services, and so would not 
address the impact of Airwave Solutions’ / Motorola’s unilateral market power on 
the provision of an alternative interworking solution (which, as we note in section 
5, appears to require the active cooperation of Airwave Solutions and potentially of 
Motorola). 

8.125 The proposed interworking remedy would therefore further mitigate the customer 
detriment that may be associated with these two features of the provisional AEC 
by introducing an obligation on Airwave Solutions and Motorola to: 

● Deliver, and/or facilitate the delivery of, an alternative interworking solution in 
a timely and effective manner, if requested to do so by the Home Office; and 

● provide the services associated with the development and use of the 
alternative interworking solution on a cost-plus basis, in line with criteria that 
would set out how that should be applied. 

8.126 Finally, the recommendation to the Home Office – that it should, as soon as 
possible, implement a plan to ensure that the supply of communications network 
services for public safety is subject to competitive pricing arrangements, or 
measures to similar effect, by not later than the end of 2029 – would also in our 
provisional assessment help address the AEC and resulting customer detriment. 
That would address the features of the market relating to the delayed replacement 
of the Airwave Network by ESN (or any alternative network) and the Home Office’s 
dependence on the Airwave Network and its provision by Airwave Solutions / 
Motorola which, alone or in combination with the other features identified, give rise 
to the AEC we have provisionally found. 

 
 
705 As set out in Appendix K, the proposed charge control includes final reconciliation arrangements to 
provide for recovery of the relevant net asset value. 
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Implementation, monitoring and enforcement 

8.127 We have taken into account that remedies should be capable of effective 
implementation, monitoring and enforcement. Their operation and implications 
should be clear to those to whom they are directed and to others, such as 
customers, regulators, and any other body which has responsibility for monitoring 
compliance. We have also taken into account that behavioural remedies that 
control outcomes, like charge controls, can require costly and intrusive monitoring 
and enforcement. 

8.128 We have considered how issues relating to the implementation, monitoring and 
enforcement of our proposed charge control, and the possible attendant risks, 
should be addressed: 

(a) We set out our provisional views on how the proposed charge control should 
be designed and calibrated in paragraphs 8.43 to 8.46 and in Appendix K, 
and set out our provisional views on how the proposed interworking remedy 
should be specified in paragraphs 8.69 to 8.74 above]. The setting of those 
parameters would make clear what the remedies require and how they are to 
be complied with. 

(b) We set out our provisional views on the reporting and assurance 
requirements to which Airwave Solutions / Motorola should be subject in 
order to demonstrate compliance with the charge control in Appendix K, and 
with the interworking remedy in paragraph 8.75 above. These reporting and 
assurance requirements would provide the basis for monitoring compliance 
and – where relevant – enforcement. 

8.129 Our provisional assessment is that the proposed remedies are capable of effective 
implementation, monitoring and enforcement. 

The timescales over which the remedies would take effect 

8.130 We have also considered when the proposed charge control should come into 
force and for how long it should apply. We have taken into account that it would 
have ongoing effects on Airwave Solutions’ / Motorola’s conduct throughout the 
period it is in force. We have had regard to: (i) the length of time over which the 
provisional AEC and resulting customer detriment is expected to persist; (ii) the 
role the charge control is expected to play in tackling that detriment; (iii) the extent 
to which the measure is expected to become obsolete over time; and (iv) the 
appropriateness of setting a sunset date and what any such date should be. 

8.131 We observe that the duration of an AEC and the resulting customer detriment can 
be subject to some uncertainty. We also observe, however, amongst other things 
that, in this case: 
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(a) The customer detriment is ongoing and likely to persist until the Airwave 
Network is replaced by ESN or an alternative network, or until alternative 
competitive arrangements, or measures to similar effect, replace the current 
arrangements for its provision; and 

(b) we have evidence, including from the Home Office and financial data from 
Motorola, which suggests they both consider the end of 2029 as a point to 
which the Airwave Network may continue to operate. 

8.132 Our provisional views on how the proposed charge control should be applied, 
taking account of the points in the previous paragraph, are set out in Appendix K. 
Our assessment is that the proposed charge control could take effect from the 
commencement date of any Remedies Order, which we expect to be in the first 
half of 2023. As set out in Appendix K, our provisional view is that the charge 
control should terminate at the end of 2029, or earlier if the Airwave Network 
ceases to be operational prior to that date. It would also be subject to a review in 
2026. Those timings would, in our provisional assessment, ensure that an effective 
remedy is in place for the period it is required. 

8.133 Such a time period for the charge control would also give the Home Office the 
opportunity to implement a plan to ensure that the supply of communications 
network services for public safety is subject to competitive pricing arrangements, 
or measures to similar effect, by not later than the end of 2029. Our 
recommendation to the Home Office would support this. It would serve to mitigate 
the risk that Airwave Solutions / Motorola will retain unilateral market power 
beyond 2029 and should result in an enduring means of addressing the AEC we 
have provisionally found. 

8.134 Our provisional view is that the same timings should also apply to the proposed 
interworking remedy, but that the ongoing relevance and need for the different 
parts of that remedy should be assessed in any review of the charge control in 
2026. In particular, we note that while – if requested by the Home Office – the 
delivery of an alternative interworking solution may be required within the early 
part of the 2023-29 period, the basis upon which the use of that interworking 
solution is charged for may continue to be a relevant issue while the Airwave 
Network remains operational. 

Consistency with existing and expected laws and regulations 

8.135 We have not identified any existing or expected laws or regulations that would be 
expected to impact on the effectiveness of our proposed remedies. 
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Interactions between the proposed remedies 

8.136 The charge control, interworking and recommendation remedies would, in our 
provisional judgement, work effectively together. The charge control is the primary 
remedy aimed at mitigating the customer detriment arising from the provisional 
AEC. The interworking remedy would further mitigate the provisional AEC, by 
tackling two specific features that contribute to it and by reducing the incentives 
and ability of Motorola to prolong the detrimental effects by delaying the 
introduction of a successor to the Airwave Network. Finally, the recommendation 
would seek to address Airwave Solution’s / Motorola’s market power over the 
longer term by ensuring an effective alternative communications network replaces 
the Airwave Network, or the current arrangements for the network’s provision are 
replaced with competitive alternative arrangements (or measures to similar effect), 
by the end of 2029. 

Provisional conclusion on effectiveness 

8.137 Our provisional view is accordingly that the proposed package of remedies would 
be effective in achieving their aim of mitigating the customer detriment arising from 
the provisional AEC. They would also, by way of the recommendation, be effective 
in addressing the source of market power or its effects in the longer run. 

Proportionality 

8.138 This sub-section considers the proportionality of our proposed remedies in 
addressing the provisional AEC and the resulting customer detriment. As set out in 
paragraph 8.13 above, we consider a proportionate remedy to be one that: 

● Is effective in achieving its legitimate aim; 

● is no more onerous that needed to achieve its aim; 

● is the least onerous if there is a choice between several effective measures; 
and, 

● does not produce disadvantages which are disproportionate to the aim. 

8.139 We provide our provisional assessment of our proposed remedies in relation to 
these criteria below. 

Is effective in achieving its legitimate aim 

8.140 As described in paragraph 8.115 above, our main focus in this case is in mitigating 
the detrimental effects of the provisional AEC. We have considered whether our 
proposed remedies would achieve that. 
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8.141 A key part of mitigating the relevant detrimental effects is limiting Airwave 
Solutions’ ability to price above levels we would expect in a competitive market. In 
line with the comments in paragraphs 8.120 to 8.137 above, our provisional view is 
that a charge control can be developed that would be effective in achieving this 
aim. We have assessed how an appropriate price level might be established, as 
we explain further in our provisional views on charge control design and calibration 
in Appendix K, and the proposed charge control would limit the prices that can be 
charged accordingly. 

8.142 We contrast the position in the previous paragraph with our provisional 
assessment of other remedies which would not achieve the same aim, such as 
standalone information transparency requirements, improvements to 
benchmarking arrangements or divestiture of Airwave Solutions. For the reasons 
described in paragraphs 8.85 to 8.101 and 8.106 to 8.108 above, none of these 
would limit the relevant prices: the first because it would not give the Home Office 
countervailing buyer power, the second because of the inherent difficulties 
involved in benchmarking (such as identifying appropriate comparators) and the 
third because it would simply transfer market power to another supplier (as well as 
being a more intrusive remedy in that it would require divestiture). In that context, 
not imposing the charge control would mean that detriment from the provisional 
AEC would continue. 

8.143 However, we also provisionally assess that the proposed charge control alone 
would not be sufficient to mitigate all the relevant detrimental effects. In particular, 
as set out in paragraph 8.124, while the proposed charge control would be 
expected to reduce Airwave Solutions’ and Motorola’s incentives to prolong the 
operational life of the Airwave Network, it would not itself address fully their 
incentives and ability in relation to the effective and efficient delivery of an 
alternative interworking solution. 

8.144 It is necessary therefore, in our provisional view, to consider other ways to mitigate 
the effects of the incentives and ability relating to interworking. Our provisional 
assessment, described in in paragraphs 8.57 to 8.76 and 8.125 above, is that the 
introduction of an obligation on Airwave Solutions and Motorola to deliver, and/or 
facilitate the delivery of, an alternative interworking solution in a timely and 
effective manner, if requested to do so by the Home Office, would provide an 
effective means of meeting that aim. 

8.145 We also take into account that services associated with the development and use 
of a new interworking solution are not included within the scope of the proposed 
charge control, as the costs that may be associated with such a solution (and the 
characteristics that the solution may have) are currently unclear. Given this, the 
proposed charge control would also not provide a means of mitigating the effects 
that Airwave Solutions’ / Motorola’s unilateral market power may have on the level 
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of charges, and the associated profitability, for the provision of an alternative 
interworking solution. 

8.146 For the reasons set out above, our provisional view is that the introduction of the 
proposed requirement to provide the services involved in the development and use 
of an alternative interworking solution – if such a solution is requested by the 
Home Office – on a cost-plus basis, would be an effective way of mitigating the 
risk of detrimental effects arising as a result of this feature. It would achieve the 
legitimate aim of limiting the relevant price to a level we would expect in a 
competitive market. 

8.147 As explained in paragraph 8.136, the recommendation to the Home Office is 
designed to work alongside the charge control remedy. It would help ensure that, 
in the longer run, Airwave Solutions’ / Motorola’s market power is addressed either 
at source (for example, by the introduction of an alternative communications 
network operating on appropriately competitive terms and in appropriately 
competitive circumstances), or from the Home Office taking other measures 
available to it to similar effect (for example, putting in place a regulatory function). 
That, in our provisional view, is a further legitimate aim and one that would not be 
achieved by our other proposed remedies alone. 

Is no more onerous than needed to achieve its aim 

8.148 We recognise that charge controls are intrusive remedies that require careful 
design to ensure their effectiveness and proportionality. We have had regard to a 
number of considerations in that connection. 

8.149 We have considered whether less onerous remedies could achieve the same aim. 
That is, whether less intrusive or burdensome remedies could limit prices to a 
competitive level. We have provisionally assessed, as we note in paragraphs 
8.106 to 8.108, that such remedies, like standalone information transparency 
measures or improvements to benchmarking arrangements, are unlikely to do so. 
We also observe that other remedies, like divestiture of either Airwave Solutions or 
Motorola’s interests in ESN, would not address the ability to set prices above the 
competitive level (see paragraphs 8.85 to 8.101). 

8.150 Our focus on a charge control is the result of that assessment. As set out above, 
our provisional view is that a charge control is required to mitigate the detriment to 
customers that would otherwise be expected to arise as a result of Airwave 
Solutions’ / Motorola’s unilateral market power, given the absence of credible 
alternatives. 

8.151 In forming our provisional views on the design and calibration of our proposed 
remedy we have considered the onerousness of different potential approaches 
(see Appendix K). We note again that Airwave Solutions is able to price 



280 

substantially above the competitive level. In Appendix K we explain our provisional 
assessment of the charge control that would limit prices to a level we might expect 
in a competitive market. In other words, a charge control that would be equal to 
the detriment it seeks to mitigate. Our provisional view is that a charge control of 
the form and magnitude proposed is required to meet that legitimate aim. Different 
approaches, resulting in smaller reductions of the price level, would not do so. 

8.152 We have also considered whether the additional remedies we are minded to 
impose do no more than is necessary to address the detrimental effects of the 
provisional AEC. Our provisional assessment is that they are no more onerous 
than is required. 

8.153 As to the proposed interworking remedy, our provisional view, described in 
paragraph 8.125, is that the remedy is necessary. Airwave Solutions / Motorola 
are obliged to develop an alternative interworking solution if required to do so by 
the Home Office, but the terms on which they must do so (including the price and 
timing) are not contractually specified, and these key parameters may be affected 
by their incentives to deliver an alternative solution. The proposed charge control, 
because of the limits on its scope and effects, would not in our assessment be 
expected to fully address this issue (as set out in paragraph 8.124) or the impact 
of Airwave Solutions’ / Motorola’s unilateral market power on the provision of any 
such solution). 

8.154 In developing our proposed interworking remedy we have considered the different 
ways of addressing the competition concerns (as set out in paragraphs 8.57 to 
8.68). We provisionally assess that the remedy would impose obligations 
necessary, but not going beyond those necessary, to address the shortcomings in 
the parties’ contractual arrangements and to address the relevant incentives and 
market power. 

8.155 In making that assessment, we have had regard to the following points: 

(a) We considered the Home Office’s proposal for the introduction of a FRAND 
terms requirement in relation to the provision of an alternative interworking 
solution. Our provisional view, however, as described in paragraphs 8.66 and 
8.67, is that a more narrowly defined set of obligations could address the 
shortcomings in the parties’ existing arrangements and the effects of Airwave 
Solutions’ and Motorola’s incentives and market power. 

(b) We also considered the use of detailed interworking directions related to a 
number of matters highlighted by the Home Office (such as detailed 
implementation plans). For the reasons referred to in paragraph 8.61, we 
have provisionally found that imposing these kinds of additional requirements 
would be unlikely to result in an effective remedy. 



281 

(c) We have considered whether the aims of the proposed cost-plus requirement 
in relation to the alternative interworking solution could be achieved in other 
ways. We have not, however, identified alternative remedy options that would 
be likely to be effective in limiting the price that may be charged to a level we 
might expect in competitive circumstances. 

8.156 Our further provisional assessment is that, in the longer term, there is scope for 
the Home Office effectively to mitigate Airwave Solutions’ / Motorola’s unilateral 
market power by ensuring that the supply of communications network services for 
public safety is subject to competitive pricing arrangements or measures to similar 
effect. We are therefore proposing to limit the duration of the charge control to the 
period until 2029, and recommending that the Home Office implement a plan to 
ensure that outcome is achieved by no later than that date. That proposal takes 
account of the evidence we have seen about the possible timing of the 
replacement. It would ensure that the charge control remedy is not in place for any 
longer than is required. 

Is the least onerous if there is a choice between several effective measures 

8.157 Our provisional view is that, in the circumstances, there are no remedies available 
to us that would remedy the provisional AEC in its entirety prior to 2029. We are 
minded to regard a charge control that limits the price charged for the Airwave 
Network services as the only effective means of mitigating the main customer 
detriment (prices above the competitive level) liable to result from that AEC over 
the period to 2029. We note again our provisional assessments of the likely 
ineffectiveness of remedies: (i) providing for information transparency (see 
paragraph 8.106); (ii) seeking to improve the existing benchmarking arrangements 
(see paragraph 8.108); or (iii) involving divestiture (see paragraph 8.85). 

8.158 The Home Office, as the key customer of the Airwave Network and the 
government department responsible for procuring the replacement network, 
should by 2029 be in a position to address the AEC we have provisionally 
identified at source (for example, by ensuring that an alternative communications 
network is put in place), or to safeguard against the risk of anti-competitive 
outcomes resulting from a continuing monopoly position in the provision of all or 
part of the Airwave Network by taking other measures available to it (for example, 
putting in place a regulatory function). 

8.159 As far as the proposed interworking remedy is concerned, we have not identified 
other effective, but less onerous, measures that we could impose. 

Does not produce disadvantages which are disproportionate to the aim 

8.160 The possible trade-offs that can exist between different aspects of a remedy and 
the consequences – the benefits and disadvantages – it may produce, are an 
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important part of our assessment. Having regard to them helps us to make a 
judgement in the round about the effective and proportionate remedy or package 
of remedies we should propose. 

8.161 Our provisional view is that a charge control can be developed and applied that 
would not produce disadvantages which were disproportionate to its aim. Our 
assessment in that regard can be summarised as follows. 

8.162 We have estimated that – absent intervention – Airwave Solutions is able to price 
the Airwave Network services substantially above the competitive level such that it 
and its parent company, Motorola, could be expected to have made supernormal 
profits of around £1.1 billion between the beginning of 2020 and the end of 2026, 
and around £160 million of supernormal profits annually thereafter if the delivery of 
ESN is further delayed.706 The introduction of a charge control substantially 
mitigating this detriment could therefore produce correspondingly substantial 
benefits. 

8.163 We have weighed potential disadvantages against the substantial benefit the 
proposed charge control could produce. Our provisional views on charge control 
design and calibration in Appendix K take account of a range of potential 
disadvantages that might be associated with specific choices we might make. We 
note that Motorola’s submissions raise the prospect of the introduction of a charge 
control giving rise to unintended distortions to market outcomes which could 
adversely affect the economic and safety interests of customers over the longer-
term, and we set out our provisional views on those submissions in paragraphs 
8.31 to 8.40 (and Appendix K). Our provisional assessment is that the potential 
disadvantages can be mitigated by the choices we are minded to make in the 
design and calibration of the proposed remedy. 

8.164 As to the proposed interworking remedy, we have noted in Section 5 that both 
Motorola and the Home Office agree on the importance of interworking to 
emergency services users. An interworking solution is required as part of the 
transition of users from the Airwave Network onto the replacement network in 
order to ensure public safety. The availability of appropriate interworking 
arrangements is therefore necessary to deliver the benefits associated with the 
transition between networks. Delays to the availability of such arrangements could 
be expected to result in delays to the securing of benefits from the use of the 
replacement network. 

8.165 In that context, our provisional judgement is that the proposed interworking 
remedy would provide a proportionate means of mitigating the risk that flows from 
Airwave Solutions’ / Motorola’s dulled incentives effectively and efficiently to 
deliver an alternative interworking solution (even with the introduction of the 

 
 
706 See Appendix G. 
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proposed charge control). We have not identified unintended adverse 
consequences which would outweigh that benefit. 

8.166 We have not identified any disadvantages associated with our proposed 
recommendation that would be disproportionate to its aim of ensuring that the 
supply of communications network services for public safety is subject to 
competitive pricing arrangements or measures to similar effect by no later than the 
end of 2029. 

Provisional conclusion on proportionality 

8.167 In light of the above, our provisional view is that the introduction of a suitably 
designed and calibrated charge control (as described in Appendix K), combined 
with a recommendation to the Home Office to implement a plan to ensure that the 
supply of communications network services for public safety is subject to 
competitive pricing arrangements, or measures to similar effect, by not later than 
the end of 2029, and a targeted remedy to support effective interworking, would 
provide a proportionate response to the provisional AEC we have found. 

Relevant customer benefits 

8.168 We have not identified, nor has any party suggested to us, any RCBs resulting 
from the features we have found. Therefore, we have not considered RCBs in 
designing our remedies package. 

Provisional conclusion on remedies 

8.169 Given the AEC we have provisionally found, our provisional conclusion is that the 
following package of remedies should be introduced: 

(a) A charge control to mitigate the principal detrimental effect on customers of 
the AEC we have provisionally identified, namely Airwave Solutions’ (and its 
owner, Motorola’s) ability to price above levels we would expect to in a 
competitive market. This remedy would include information provision 
requirements to support the operation of the charge control. We set out 
further detail on our provisional views on how the charge control should be 
designed and calibrated in Appendix K. 

(b) A recommendation to the Home Office that it should, as soon as possible, 
implement a plan to ensure that the supply of communications network 
services for public safety is subject to competitive pricing arrangements, or 
measures to similar effect, by not later than the end of 2029. 

(c) An obligation on Motorola to deliver, and/or facilitate the delivery of, an 
alternative interworking solution in a timely and effective manner, if requested 
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to do so by the Home Office. This remedy would include a requirement to 
provide the services associated with the development and use of the 
alternative interworking solution on a cost-plus basis, and would set out how 
that requirement should be interpreted. 
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