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	Site visit made on 2 August 2022

	by Mrs A Behn Dip MS MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 22 August 2022



	Order Ref: ROW/3242081

	This Order is made under Section 53(2) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the North Somerset District Council (Upgrading of Footpath AX30/60 and Part of Footpath AX30/10 to Bridleways at Havyatt Common Burrington) Definitive Map and Statement Modification Order No 4 2018.

	The Order is dated 13 April 2018 and proposes to modify the Definitive Map and Statement for the area by upgrading Footpath AX30/60 and part of Footpath AX30/10 to Bridleway at Havyatt Common, as shown on the Order Map and described in the Order Schedule.

	There was 1 objection outstanding when North Somerset District Council (NSDC) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	
Summary of Decision: The Order is confirmed.
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Procedural Matters
I made an unaccompanied site inspection on 2 August 2022 when I was able to view both Order routes. There was temporary fencing in situ across footpath AX30/60 (route C-D), however I was able to view the route clearly from both ends of the path and also from the A38 road. The section of footpath AX30/10 (route A-B) to which the order also refers was open and able to be walked easily to its northern termination point with a five-bar gate.
In writing this decision I have found it convenient to refer to points marked on the Order Map.
The Main Issues
The Order has been made under section 53(2) of the 1981 Act in consequence of the discovery of evidence as provided in section 53(3)(c)(ii) of that Act. The requirement of this legislation and what I need to consider is whether the evidence discovered by the surveying authority, when considered with all other relevant evidence available, shows that on the balance of probabilities, a right of way that is shown on the definitive map and statement as a highway of a particular description ought to be there shown as a highway of a different description. 
An application to upgrade the order routes, situate on Havyatt Common in the parish of Wrington, was made in July 2004 on behalf of the Woodspring Bridleways Association. In that application, it was contended that available documentary evidence demonstrated that the two routes in question were historically subject to public equestrian rights and should be amended on the definitive map and statement to show bridleway status. No user evidence was received, and the claim is solely based on historical documentation.
As regards the documentary evidence adduced, section 32 of the Highways Act 1980 requires that I take into consideration any map, plan or history of the locality, or other relevant document provided as evidence, giving it such weight as is appropriate, before determining whether a way has been dedicated a highway. There are several records before me, as evidence discovered by NSDC, and in making my decision I have considered them below.
Reasons
Wrington Tithe Map and Apportionment 1840
Tithe records were originally produced to establish areas subject to tithes, liability for the tithe and how much was payable. These maps can be helpful in sometimes showing roads, paths, bridleways, and tracks but caution should be exercised as the records were not produced to demonstrate rights of way and were of varying quality. Notated on the map and described in the apportionment as ‘Havyat Green’, the Tithe Map and Apportionment (1840) show the land where the routes are situated but do not indicate the existence of the routes. Consequently, this document is of no help in establishing the status of the routes under consideration.
Burrington and Wrington Enclosure Award 1913
Enclosure Awards were legal documents created to record the organisation and distribution of land, providing lawful proof of historical ownership and boundaries. The awards often included details of roads and rights of way. 
The Burrington and Wrington Enclosure Award was written and signed by George Pemberton Leach, Barrister at Law on 31 December 1913. The document covered lands known as Burrington Ham, Blackdown, Langford Green and Havyat Green.
This document and the accompanying relevant map explicitly represent the paths AX30/10 (part) and AX30/60 denoted as public roads or bridleways; the relevant provisions are copied below.
		‘AND WHEREAS Inquiry has been made of the persons interested in the said commons and the Parish Councils of Burrington and Blagdon and the Axbridge Union Rural District Council the Highway Authority for the District have been consulted as to the existing public roads and bridleways on or over the said Commons and all such public roads and bridleways as upon the information so obtained appear to exist on or over the said Commons are delineated on the Map hereunto annexed and are thereon coloured brown;’
‘NOW KNOW YE that in pursuance of the provisions of the said Acts and by virtue of the powers and authorities in me vested, I the said George Pemberton Leach do make and declare this to be my Award in the matter of the said Regulation and I have annexed hereto a Map (hereinafter referred to as ‘the said Map’) as required by the said Acts on which the said Commons are respectively delineated by tints and edgings of Green and Dark Green respectively the public roads and bridleways on or over the same being coloured Brown as hereinbefore recited.’
		‘AND I DECLARE …a right of free access at all times to the Common and a privilege of recreation by walking and enjoying air and exercise thereon provided that no person while exercising such privilege shall be accompanied by a dog unless under control and that no person shall ride over or upon any part of the Commons other than a carriage road or bridleway;’
The Enclosure Award has formal legal standing and clearly shows the routes in question as being public roads or bridleways at the time of the award. Of particular note is that consultation was held with the parish councils, the highway authority for the area, and other interested parties. I therefore give this document significant evidential weight of the ways being pre-existing highways of at least bridleway status in 1913.
Handover Map 1930
As a result of the Local Government Act 1929, rural district councils were required to compile maps of highway maintainable roads for handover to the county councils. Both routes are recorded on the Handover Map as dashed lines. AX30/60 is denoted FP. The AX30/10 extenuation of the path, not at issue denotes FP also, albeit not the dashed section to which this order relates. It should be noted that the maps were intended to record public responsibilities, not record rights and as such provides limited weight in demonstrating the public rights of the routes in question.  
The Definitive Map 1956
As part of the process of preparing the first definitive map, parish surveys were undertaken. The walking survey cards for AX30/10 and AX30/60 are both notated FP, although the card for AX30/60 (route C-D) was notated FP and BR, with the BR being crossed out.
Draft maps, draft modification maps and provisional maps were then produced with consultation periods inviting objection or amendment. There is no record of any objections being made to the status of these routes. Subsequently the Definitive Map and Statement were produced in 1956 with both paths marked as footpaths. It is evident from this process that the routes were deemed to be footpaths at that time, although the struck through BR notation suggests that there may have been some uncertainty about the status of AX30/60 (route C-D).  
Other Evidence
The objector to the order has resided in the immediate vicinity for over 70 years and farms the local area. He stated that he has never seen a cyclist or equestrian use either route and also asserted that his father who lived at Havyatt Green from 1916 had never spoken of use of the routes by horses. When addressing the  NSDC Public Rights of Way Sub-Committee in November 2017 he advised that AX30/10 was formerly a cart track although no further comment was noted in the minutes.
I do not doubt the evidence of the objector to be true during the time frame stated, in fact it is supported by the physical evidence and also that the routes in question were documented as footpaths by the Definitive Map and Statement process that took place in the 1950’s.
[bookmark: _Hlk111532059]Although there is no evidence of equestrian or cycle use of the routes in recent years, this does not mean that it was always the case. The land is flat, open, and easily rideable. If the routes were ever public bridleways in the past and have not subsequently been formally stopped up or downgraded, they remain a highway of that status. No evidence of the routes having been stopped up or downgraded has been discovered. 
A copy of the Bye Laws and Regulations in respect of Burrington Commons, comprising Burrington Ham, Blackdown and Langford Green and Havyat Green were submitted to the NSDC PROW Sub Committee on 15 November 2017. The document is dated 14 December 1981 and confirmed by the Secretary of State on 12 May 1982. The document provides for management and control of the said commons. Bye Law 21a and 21b reference that no horses or other animal can be broken in or exercised on the commons, other than on the carriageways and bridleways. This is consistent with the Burrington and Wrington Enclosure Award of 1913 albeit neutral as it does not specifically list the carriageways and bridleways on each common.
Other Matters
The objector raised the matter of his right to erect temporary electric fencing on the common to protect his stock, when exercising his right of common to pasture. I understand the practicality of the point raised but as the routes in question are currently public footpaths, this situation is already in existence. The issue to be determined is whether higher historical rights exist over the routes.
The objector was concerned that both footpaths are close to and terminate on the A38 which he feels is a busy and dangerous road, and with Copthorn Lane being an area where horses are often ‘spooked’. Whilst I recognise this as a genuine concern, the legal basis on which I must reach my decision does not encompass consideration of such matters relating to safety, security, and desirability. These are factors therefore, that I cannot take into account in reaching my decision. 
The objector also stated that the upgrading of footpath AX30/10 (route A-B) would result in a needless bridleway although this objection was not expanded upon. I do understand that upgrading this footpath to a bridleway would result in a dead-end route for equestrians, however I am restricted to the criteria as to whether this route exists in law as a bridleway, not the suitability of the route in question.  
Conclusions
The available evidence is to some extent, at odds with historical use in the early twentieth century and current use and designation. The Order routes were not mentioned in the1840 Tithe Map and apportionment, but it should be noted that these documents were not compiled with the intention to detail rights of way. The Enclosure Award then clearly shows the routes as pre-existing bridleways or carriage roads in 1913, following which, use in this way seems to have declined in use, as supported by the statement from the objector.
The Handover Map of 1930 shows the routes as footpaths, but these maps were relating to maintenance responsibilities, not the recording of specific rights.
In the 1950’s the parish survey cards clearly described AX30/10 (route A-B) as a footpath although the AX30/60 (route C-D) was seemingly less clear as evidenced by BR being written on the form and then crossed through. The Definitive Map designation of footpaths appeared to receive no objection despite there being opportunity to object.
It is unknown as to whether the Enclosure Award was considered by the order making authority in the definitive map process. However, it does appear that the designations for the paths in question were made on current use and did not take into account historical evidence. 
With this in mind, the fundamental principle of ‘once a highway, always a highway’ must prevail in the absence of any legal undertaking to amend or downgrade documented rights, even should the highway and adjacent highways no longer seem suitable.
Accordingly, it is my view that on the balance of probabilities, the available evidence does indicate that the Definitive Map and Statement should be amended, to show the AX30/60 and that part of the AX30/10 as having bridleway status.
Having regard to these and all other matters raised in the written representations, I conclude that the Order should be confirmed.
Formal Decision
I confirm the Order.
Mrs A Behn		
Inspector
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