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EMPLOYMENT TRIBUNALS (SCOTLAND)
Case Number: 4103197/2020

Employment Judge D Hoey

Mr Jordan Kirk Claimant

Central Building Contractors (Glasgow) Ltd Respondent
(in administration)

JUDGMENT

Rule 21 of the Employment Tribunal Rules of Procedure 2013

No response has been presented to this claim and an Employment Judge has

decided to issue the following judgment on the available material under rule 21:

1. In respect of the claimant (whois an affected employee), the Tribunal makes

the following declaration:

a. The respondent was proposing to dismiss as redundant 149
employees at one establishment (its entire business unit) within 90
days and failed to elect employee representatives in breach of section
188A of the Trade Union and Labour Relations (Consolidation) Act

1992,

b. The first respondent failedto consult about the dismissals in breach of

section 188 (1A), section 188(2) and section 188(4).

2. The claimant is entitted to a protective award against the respondent, the
protected period being 90 days from 29 April 2020, the date of the first

dismissal.
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3.

The Employment Protection (Recoupment of Benefit) Regulations 1996 apply

to this award.

REASONS

The claimant raised a claim for a protective award. He alleged that there were
over 140 employees who were dismissed as redundant on 29 April 2020

without any procedure having been carried out.

The respondent submitted no response. The joint administrators stated, by
email, that they would not be entering any appearance. They confirmed by
email that 149 employees had been dismissed ‘“immediately”, in other words,
with no process having been followed. It was accepted that there was no
recognised trade union or elected representative and that no steps were taken
to elect any such representatives nor to consult in relation to the dismissals

(or otherwise).

It was not disputed therefore that the respondent dismissed, as redundant, 20
or more employees, atthe same establishment within a period of 90 days with
no consultation or election in respect of the dismissals. While the
administrators  stated that “it was not possible for the company to trade in
administration” no explanation was given for the failure to elect any

representatives  or consult in any way.

The law

Section 188 (1) of Trade Union and Labour Relations (Consolidation) Act
1992 states: Where an employer is proposing to dismiss as redundant 20 or
more employees at one establishment within a period of 90 days or less, the
employer shall consult about the dismissals all the persons who are
appropriate representatives of any of the employees who may be affected by
the proposed dismissals or may be affected by measures taken in connection

with those dismissals.
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5. Section 188 (1A) states: The consultation shall begin in good time and in any
event — (a)where the employer is proposing to dismiss 100 or more
employees as mentioned in subsection (1), at least, and (b) otherwise, at least

30 days, before the first of the dismissals takes effect...

6. Section 188(2) provides: the consultation shall include consultation about
ways of— avoiding the dismissals, reducing the numbers of employees to be
dismissed, and mitigating the consequences of the dismissals, and shall be
undertaken by the employer with a view to reaching agreement with the

appropriate representatives...

7. Section 188(4) states that for the purposes of the consultation the employer
shall disclose in writing to the appropriate representatives (a) the reasons for
his proposals, (b) the numbers and descriptions of employees whom it is
proposed to dismiss as redundant, (c) the total number of employees of any
such description employed by the employer at the establishment in question,
(d) the proposed method of selecting the employees who may be
dismissed, (e) the proposed method of carrying out the dismissals, with due
regard to any agreed procedure, including the period over which the
dismissals are to take effect, (f) the proposed method of calculating the
amount of any redundancy payments to be made (otherwise than in
compliance with an obligation imposed by or by virtue of any enactment) to
employees who may be dismissed, (g) the number of agency workers working
temporarily for and under the supervision and direction of the employer, (h)
the parts of the employer's undertaking in which those agency workers are

working, and (i) the type of work those agency workers are carrying out.

8. Section 188A provides for the election of representatives as follows: The
requirements for the election of employee representatives under section

188(1 B)(b)(ii) are that-

(a) the employer shall make such arrangements as are

reasonably practical to ensure that the election is fair;

(b) the  employer shall  determine the  number of

representatives to be elected so that there are sufficient
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representatives  to represent the interests of all the
affected employees having regard to the number and

classes of those employees;

the employer shall determine whether the affected
employees should be  represented either by
representatives  of all the affected employees or by

representatives of particular classes of those employees;

before the election the employer shall determine the term
of office as employee representatives so that it is of
sufficient length to enable information to be given and

consultations under section 188 to be completed;

the candidates for election as employee representatives

are affected employees on the date of the election;

no affected employee is unreasonably excluded from

standing for election;

all affected employees on the date of the election are

entitted to vote for employee representatives;

the employees entitted to vote may vote for as many
candidates as there are representatives to be elected to
represent them or, if there are to be representatives for
particular classes of employees, may vote for as many
candidates as there are representatives to be elected to

represent their particular class of employee;

the election is conducted so as to secure that- so far as is
reasonably practicable, those voting do so in secret, and

(i) the votes given at the election are accurately counted.

Section 189(1) provides: Where an employer has failed to comply with a

requirement of section 188 or section 188A, a complaint may be presented to

an employment tribunal on that ground- in the case of a failure relating to the
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10.

11.

election of employee representatives, by any of the affected employees or by
any of the employees who have been dismissed as redundant; in the case of
any other failurerelating to employee representatives, by any of the employee

representatives to whom the failure related, in the case of failure relating to
representatives  of a trade union, by the trade union, and in any other case,
by any of the affected employees or by any of the employees who have been

dismissed as redundant.

Any protective period should commence on the first day of the dismissals in
terms of section 189(4) which states that the protected period begins with the
date on which the first of the dismissals to which the complaint relates takes
effect, or the date of the award, whichever is the earlier, and is of such length
as the tribunal determines to be just and equitable in all the circumstances

having regard to the seriousness of the employer's default in complying with

any requirement of section 188 but shall not exceed 90 days.

Peter Gibson LJ in the Court of Appeal in Susie Radin Ltd v GMB and others
[2004] IRLR 400 CA (paragraph 45) said:

‘| suggest that ETs, in deciding in the exercise of their discretion
whether to make a protective award and for what period, should have

the following matters in mind:

(1) The purpose of the award is to provide a sanction for breach
by the employer of the obligations in s. 188: it is not to
compensate the employees for loss which they have suffered

in consequence of the breach.

(2) The ET have a wide discretion to do what is just and equitable
in all the circumstances, but the focus should be on the

seriousness of the employer's default.

(3) The default may vary in seriousness from the technical to a
complete failure to provide any of the required information

and to consult.
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(4) The deliberateness of the failure may be relevant, as may the
availability to the employer of legal advice about his

obligations under s. 188.

(5) How the ET assesses the length of the protected period is a
matter for the ET, but a proper approach in a case where
there has been no consultation is to start with the maximum
period and reduce it only if there are mitigating circumstances
justifying a reduction to an extent which the ET consider

appropriate.”

Decision and reasons

12.

13.

14.

15.

16.

| am satisfied that the respondent was under a duty to comply with the

requirements of section 188 and that it failed to do so.

There were 20 or more staff employed at the same establishment in respect
of whom the respondent proposed to dismiss as redundant. The claimant was

an affected employee.

The requirements of the legislation had not been followed as no consultation
took place with any elected representative and no steps were taken to do so.
No reasons were given for such a failure. The explanation of being unable to

trade during administration does not explain why the rules were not followed.
The claimant is entitled to a protective award.

| conclude that it is just and equitable to make an award for a protected period
of 90 days in line with the authorities set out above. There was no mitigation

or reason forthe failure. It is just and equitable to make this award.
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17. The rules with regard to recoupment apply to this award and the parties

should consider those rules carefully.

Employment Judge: D Hoey
Date of Judgment: 18 December 2020
Entered in register: 07 January 2021

and copied to parties



