Consultation on proposals to issue
statutory guidance on matters relating
to the operation of the Pubs Code:
Response Document

Closing date for responses: 10 December 2021



The consultation document is available online.
Please return completed forms to:

Email to: office@pubscodeadjudicator.gov.uk

Write to:

Office of the Pubs Code Adjudicator
4th Floor

23 Stephenson Street

Birmingham

B2 4BJ

When responding, please state whether you are responding as an individual or representing
the views of an organisation.

Your response will be most useful if it is framed in direct response to the questions posed,
though further comments and evidence are also welcome.

Confidentiality and data protection

Information you provide in response to this consultation, including personal information, may
be disclosed in accordance with UK legislation (the Freedom of Information Act 2000, the UK
General Data Protection Regulation, the Data Protection Act 2018 and the Environmental
Information Regulations 2004).

Please note that the Pubs Code Adjudicator intends to publish all responses to this
consultation subject to any redactions we may make for legal reasons. If you want the
information that you provide to be treated as confidential please tell us, preferably giving
reasons, but be aware that we cannot guarantee confidentiality in all circumstances.

If we receive a request for disclosure of the information, we shall take full account of your
explanation, but we cannot give an assurance that confidentiality can be maintained in all
circumstances. An automatic confidentiality disclaimer generated by your IT system will not
be regarded by us as a confidentiality request.

We will process your personal data in accordance with all applicable data protection laws.
See our privacy policy.

We will publish all responses, subject to any redactions made for legal reasons, together
with a summary on GOV.UK. The published information will include a list of business names
or organisations that responded, but not people’s personal names, addresses or other
contact details.

I want my response to be treated as confidential I

Comments:



Details
Name: I

Organisation: Marston’s PLC

Position: |G

Postal address: Marston’s House, Brewery Road, Wolverhampton, WV1 4JT

Email:

Tied Pub Tenant

Non-tied tenants (please indicate if you have previously been
a tied tenant and when)

X Pub owning business with 500 or more tied pubs in England and Wales

Other pub owning business (please describe, including number of tied
pubs in England and Wales)

Tenant representative group

Trade association

Consumer group

Business representative organisation/trade body

Charity or social enterprise

Individual

Legal representative

Consultant/adviser

Trade union or staff association

Surveyor

Other (please describe)




Chapter 1: Proposals of rent in the MRO process

Questions

1

Would an obligation to provide transparent information in
support of a proposed MRO rent offer be useful to TPTs in
understanding and/or negotiating the proposed rent in an
informed manner? Would this better facilitate the progression of
the MRO procedure?

Response:

Yes - transparent and consistent information would help to
encourage TPTs understanding, meaningful negotiations and
build confidence in the MRO process.

The content must be meaningful and relevant, as overloading
information will cause confusion for TPTs in the MRO
procedure.

Does the above represent useful and appropriate information
needed to understand how a proposed MRO rent has been
calculated and so enable a TPT to better understand and/or
negotiate the proposed MRO rent?

Response:

We already provide a proportion of the information suggested
and would be able to send some of the other information
suggested if appropriate but some would present challenges.

4.1 & 4.2 - Providing evidence of the tied pub’s level of trading
in the last 3 years would be difficult to obtain, as a Pub Owning
Business would only have access to tied wet purchases and not
full accounts or other income streams. This is the TPT’s
business, they are self-employed we do not have access to all
the income streams of the trading business. Forecasting would
present the same challenge.

4.3 - this is not relevant to send with the MRO offer as SCORFA
benefits are only applicable to tied tenants

4.7 — Comparable evidence is provided where appropriate but
there is also GDPR issues to consider.

One concern is the volume of information that a TPT would
receive in one bundle, the TPT already has a large amount of
information sent to them to process and may feel we are




purposely trying to confuse them with large amounts of
information.

3

Would any other supporting information be considered helpful
and, if so, what?

Response:

No

Chapter 2: Removing uncertainty of potential financial barriers in the
MRO procedure

Rent payments/ rental deposit

Questions

1

Where an increase in deposit and/or rent in advance terms are
reasonable, would an incremental approach to reaching that
increased rent deposit and/or rent in advance, other than in
exceptional circumstances, provide stability for the POB in the
management of its estate?

Response:

This approach is not appropriate for all TPT’s, an incremental
approach to deposits and rent terms are looked at on an
individual basis and are agreed by parties during negotiation
where circumstances require it.

Is a period of not less than a year appropriate as a reasonable
transition period for the build-up of rent deposit and/or rent in
advance payments? Otherwise, what minimum period may be
appropriate?




Response:

We offer deposit builders up to a maximum period of 12 months.
We believe this period of time helps the TPT’s with future
cashflow.

A period of not less than a year is inappropriate where the
increase in deposit is not great enough to warrant such a long
period for the build-up. Each TPTs affordability will be assessed
on a case by case basis, it is not a one size fits all approach.

Would such an approach provide clarity for a TPT on what to
expect from the MRO procedure and afford them better access
to the MRO option?

Response:

This is dependent on each case once circumstances have been
considered. Each party has a better idea of affordability once
negotiations have started.

As part of our full response an offer letter is issued to the TPT
which details the level of security deposit that is required to
take an MRO lease and we inform the TPT we will consider a
transitional build-up if requested. Until the rent has been
assessed this information can’t be provided and providing it in
the full response gives as much clarity as possible for the TPT
to be able to negotiate.

4

Are there other considerations the PCA should take into
account in considering this issue?

Response:

Every case will be different, but as a POB we cannot mould an
offer to suit every Tenant, without having regard to the impact
on our business and the wider commercial property market. The
terms in an MRO agreement should not be personal as they are
assessed for the premises, assuming the TPT is a reasonably
efficient operator.




Dilapidations

Questions
1 Are there any reasons why the PCA should not, other than in
exceptional circumstances, prohibit as unreasonable terminal
dilapidations during the MRO procedure and/or prohibit the
requirement of completion or agreement to completion of
statutory compliance as a condition of entry into a MRO
tenancy?
Response:

We do not insist on completion of terminal dilapidations as a
condition of entry into an MRO tenancy.

We currently prepare a Schedule of Dilapidations to assess any
statutory compliance issues which are to be completed in an
agreed time.

However, the option should be there to be able to make it a
condition of completion where there are serious compliance
issues (ie safety issues) that need to be remedied irrespective
of the type of agreement that is being entered into.

Chapter 3: Transparency and fair dealing with decisions in respect of the
Landlord and Tenant Act 1954 in connection with the MRO process

Questions
1 Would these proposed requirements for recording of decisions
and BDM conversations on taking back provide greater
assurance for TPTs in considering whether to seek the MRO
option?
Response:
The requirement to record these conversations with BDM’s is
already covered by Regulation 41.




As a business we already document conversations that have
taken place, to provide transparent evidence and to confirm the
basis of those discussions.

The L&T Act is a separate piece of primary legislation which
contains a long established process, where agreements are
coming to an end contractually and can be renewed or renewal
opposed. The rights of any property owning business cannot be
frustrated when decisions need to be taken regarding assets
and where they sit within an estate portfolio, careful guidance
will be needed here not to interfere with this process.

2 Are there any other potential transparency requirements that
would provide greater assurance for TPTs in considering
whether to instigate the MRO process?

Response:

No

Chapter 4: MRO rent — considering disregards for tenant’s

Improvements
Questions
1 Would requiring a POB to be clear as to how it is treating

tenants’ improvements in any MRO rent proposal assist in TPT
understanding and in reducing undue delay and potential
uncertainty in the MRO process?

Response:

At the start of the MRO process and at the first meeting with the
Estates Managers the position on tenants’ improvements is
made clear to the TPT in relation to the rental value.




2

Should the POB’s position in respect of tenants’ improvements
be made clear to the IA where a referral to the IA is made?

Response:

The IA would look to the Pubs Code on the issue of any tenant’s
improvements and how they should be regarded. The Estates
Managers or their appointed representative would set out the
position to the IA.

Are there circumstances in which it would be appropriate to not
disregard the value attributable to relevant tenant improvements
in respect of a proposed MRO rent?

Response:

No - to list circumstances would result in an inconsistent
approach.






