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The consultation document is available online.
Please return completed forms to:

Email to: office@pubscodeadjudicator.gov.uk

Write to:

Office of the Pubs Code Adjudicator
4th Floor

23 Stephenson Street

Birmingham

B2 4BJ

When responding, please state whether you are responding as an individual or representing
the views of an organisation.

Your response will be most useful if it is framed in direct response to the questions posed,
though further comments and evidence are also welcome.

Confidentiality and data protection

Information you provide in response to this consultation, including personal information, may
be disclosed in accordance with UK legislation (the Freedom of Information Act 2000, the UK
General Data Protection Regulation, the Data Protection Act 2018 and the Environmental
Information Regulations 2004).

Please note that the Pubs Code Adjudicator intends to publish all responses to this
consultation subject to any redactions we may make for legal reasons. If you want the
information that you provide to be treated as confidential please tell us, preferably giving
reasons, but be aware that we cannot guarantee confidentiality in all circumstances.

If we receive a request for disclosure of the information, we shall take full account of your
explanation, but we cannot give an assurance that confidentiality can be maintained in all
circumstances. An automatic confidentiality disclaimer generated by your IT system will not
be regarded by us as a confidentiality request.

We will process your personal data in accordance with all applicable data protection laws.
See our privacy policy.

We will publish all responses, subject to any redactions made for legal reasons, together
with a summary on GOV.UK. The published information will include a list of business names
or organisations that responded, but not people’s personal names, addresses or other
contact details.

I want my response to be treated as confidential (I

Comments:



Details
Name: GG

Organisation: Pubs Advisory Service

Position: N

Postal address: |G
Email: I

Tied Pub Tenant

Non-tied tenants (please indicate if you have previously been
a tied tenant and when)

Pub owning business with 500 or more tied pubs in England and Wales

Other pub owning business (please describe, including number of tied
pubs in England and Wales)

Tenant representative group

Trade association

Consumer group

X Business representative organisation/trade body

Charity or social enterprise

Individual

Legal representative

Consultant/adviser

Trade union or staff association

Surveyor

Other (please describe)




Chapter 1: Proposals of rent in the MRO process

Questions

1

Would an obligation to provide transparent information in
support of a proposed MRO rent offer be useful to TPTs in
understanding and/or negotiating the proposed rent in an
informed manner? Would this better facilitate the progression of
the MRO procedure?

Response:

Yes, it would be useful to supply a detailed FMT / Profit and Loss
breakdown of the MRO rent but in proposing the question you are
simply asking if tenants would like PRA but in a different way and the
answer is yes they would and would have liked that from 2016.

It makes no difference if the pub company supplies the data in two
different offers weeks apart, but it needs to be capable of side-by-
side comparison as envisaged by a PRA.

Does the above represent useful and appropriate information
needed to understand how a proposed MRO rent has been
calculated and so enable a TPT to better understand and/or
negotiate the proposed MRO rent?

Response:

Yes we have been asking for it since before the code came in.

3

Would any other supporting information be considered helpful
and, if so, what?

Response:

Yes, all the assumptions, the gross profit, a list of the brands, the
sales mix and the selling prices which support the drink sales
proposed by the POB in its MRO offer, it is well known that pub
companies inflate the GP achievable without a tie. In the past they
even increased the total sales — proving that the tie holds pubs back.




Chapter 2: Removing uncertainty of potential financial barriers in the
MRO procedure

Rent payments/ rental deposit

Questions

1

Where an increase in deposit and/or rent in advance terms are
reasonable, would an incremental approach to reaching that
increased rent deposit and/or rent in advance, other than in
exceptional circumstances, provide stability for the POB in the
management of its estate?

Response:

The landlord adding or changing terms such as described and
imposing them via PCA arbitration means you are missing the point
of the legislation. Once the tied terms are severed

the landlord remains unfettered and free to offer other terms they
would like to change BUT crucially the tenant has right to refuse
them and stick with severing only the tied terms — this is lawful with
the code and consistent with the existing clause in the tied
agreement that is currently only capable of being exercised by

the landlord - i.e to drop the tie in exchange for a open market rent
review. The tenant seeks nothing other than parity with this

clause everything else is superfluous. To allow the practice of a
landlord imposing terms unrelated to severing of the tie to continue is
simply ensuring that there is no arm’s length transaction and the final
leases under MRO are anti-competitive.

Is a period of not less than a year appropriate as a reasonable
transition period for the build-up of rent deposit and/or rent in
advance payments? Otherwise, what minimum period may be
appropriate?

Response:

The landlord adding or changing terms such as described and
imposing them via PCA arbitration means you are missing the point
of the legislation. Once the tied terms are severed

the landlord remains unfettered and free to offer other terms they
would like to change BUT crucially the tenant has right to refuse
them and stick with severing only the tied terms — this is lawful with
the code and consistent with the existing clause in the tied
agreement that is currently only capable of being exercised by




the landlord - i.e to drop the tie in exchange for a open market rent
review. The tenant seeks nothing other than parity with this

clause everything else is superfluous. To allow the practice of a
landlord imposing terms unrelated to severing of the tie to continue is
simply ensuring that there is no arm’s length transaction and the final
leases under MRO are anti-competitive.

Would such an approach provide clarity for a TPT on what to
expect from the MRO procedure and afford them better access
to the MRO option?

Response:

The landlord adding or changing terms such as described and
imposing them via PCA arbitration means you are missing the point
of the legislation. Once the tied terms are severed

the landlord remains unfettered and free to offer other terms they
would like to change BUT crucially the tenant has right to refuse
them and stick with severing only the tied terms — this is lawful with
the code and consistent with the existing clause in the tied
agreement that is currently only capable of being exercised by

the landlord - i.e to drop the tie in exchange for a open market rent
review. The tenant seeks nothing other than parity with this

clause everything else is superfluous. To allow the practice of a
landlord imposing terms unrelated to severing of the tie to continue is
simply ensuring that there is no arm’s length transaction and the final
leases under MRO are anti-competitive.

4

Are there other considerations the PCA should take into
account in considering this issue?

Response:

The landlord adding or changing terms such as described and
imposing them via PCA arbitration means you are missing the point
of the legislation. Once the tied terms are severed

the landlord remains unfettered and free to offer other terms they
would like to change BUT crucially the tenant has right to refuse
them and stick with severing only the tied terms — this is lawful with




the code and consistent with the existing clause in the tied
agreement that is currently only capable of being exercised by

the landlord - i.e to drop the tie in exchange for a open market rent
review. The tenant seeks nothing other than parity with this

clause everything else is superfluous. To allow the practice of a
landlord imposing terms unrelated to severing of the tie to continue is
simply ensuring that there is no arm’s length transaction and the final
leases under MRO are anti-competitive.

Dilapidations
Questions
1 Are there any reasons why the PCA should not, other than in
exceptional circumstances, prohibit as unreasonable terminal
dilapidations during the MRO procedure and/or prohibit the
requirement of completion or agreement to completion of
statutory compliance as a condition of entry into a MRO
tenancy?
Response:

These terms only exist at the end of a tenancy, there is no reason to
impose a new agreement or change vehicle in order to go free of tie
mid-term. So when looking at DOV vs new agreement costs - This is
a well worn question which you are still seeking answers to years on.
To simplify the issue consider the circumstances if you needed new
tyres for your car. Your car is perfectly normal and no additional
modifications are needed to fit new tyres. The garage is saying that
new cars are fitted with new tyres so you need a new car. Putting this
in to context, a tied lease has terms which require the tenant to
comply with tie related terms, if these alone were removed by DOV
the cost would be nominal, as compared with the process of
surrendering the lease in exchange for an entirely new agreement.
POB's are maintaining that they can implement any terms they wish
on a MRO agreement as long as those terms are common in the
market place regardless of the fact that all terms of the existing lease
(tie related terms removed) are in themselves common as well. If
permitted (as you have allowed in PCA arbitrations) this enables
POB's to pick and choose more onerous terms, which effectively
penalise the tenant, building an almost impenetrable barrier to MRO.
The direct and associated costs of a new lease, or a DOV with
unnecessary modifications not required by the legislation, is
considerably more (thousands) than a straightforward DOV simply
removing the tie related terms (hundreds).

The landlord action such as described and imposed via PCA
arbitration means you are missing the point of the legislation. Once
the tied terms are severed the landlord remains unfettered and free




to offer other terms they would like to change (including a new
agreement) BUT crucially the tenant has right to refuse them and
stick with severing only the tied terms — this is lawful with the code
and consistent with the existing clause in the tied agreement that
is currently only capable of being exercised by the landlord - i.e to
drop the tie in exchange for a open market rent review. The tenant
seeks nothing other than parity with this clause everything else

is superfluous. To allow the practice of a landlord imposing terms
unrelated to severing of the tie to continue is simply ensuring that
there is no arm’s length transaction and the final leases under MRO
are anti-competitive.

Chapter 3: Transparency and fair dealing with decisions in respect of the
Landlord and Tenant Act 1954 in connection with the MRO process

Questions
1 Would these proposed requirements for recording of decisions
and BDM conversations on taking back provide greater
assurance for TPTs in considering whether to seek the MRO
option?
Response:
Yes
2 Are there any other potential transparency requirements that
would provide greater assurance for TPTs in considering
whether to instigate the MRO process?
Response:

Yes, a list of centrally held free of tie commercial leases from other
(non-POB non brewery) landlords i.e. councils so tenants can see
the whole of the market not just 100 POB created FOT agreements.




Chapter 4: MRO rent — considering disregards for tenant’s

improvements
Questions
1 Would requiring a POB to be clear as to how it is treating

tenants’ improvements in any MRO rent proposal assist in TPT
understanding and in reducing undue delay and potential
uncertainty in the MRO process?

Response:

Yes, as MRO is set by s43 (10) SBEE act which is silent on the issue
and it is being gamed by the POBs, it is a clear inconsistency when
looking at s34 L&T Act

2

Should the POB’s position in respect of tenants’ improvements
be made clear to the IA where a referral to the IA is made?

Response:

This is not understood, as it stands legally the IA can only refer to the
SBEE Act and the lease terms in front of them, unless you change
the SBEE Act inconsistency (see answer above) and IA cannot
deviate from the Act or they are exposing themselves and or their
award to appeals and or legal claims.

Are there circumstances in which it would be appropriate to not
disregard the value attributable to relevant tenant improvements
in respect of a proposed MRO rent?

Response:

All of this can be avoided by allowing Tenants a minimum only DOV
on demand i.e., to sever tied terms only and stop POB’s making
additions or deletion of improvements and other terms etc etc. The
answer is staring you in the face.









