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Chapter 1: Proposals of rent in the MRO process

Questions

1

Would an obligation to provide transparent information in
support of a proposed MRO rent offer be useful to TPTs in
understanding and/or negotiating the proposed rent in an
informed manner? Would this better facilitate the progression of
the MRO procedure?

Response:

Yes. It is a weakness in the (flawed) process, that transparency is
not prescribed and mandatory. This links to the concept of the
Parallel Rent Assessment (PRA), which was proposed as part of the
original legislation. A PRA would deliver the necessary comparison
between a free-of-tie and a tied deal. Such a comparison should be
available in all cases. The fact that the POBs are so reluctant to offer
any such (honest) comparisons shows how keen they are to continue
to hide how much they profiteer through the tied model.

Even more important, however, is the failure of the Pubs Code to
deliver its most fundamental objective in most cases, which is for
tenants to be able to easily access a fair and genuine Market Rent
Only option, as voted for by Parliament and as promised by the UK
Government. By genuine we mean the right to go free of tie, on an
independently assessed market rent, with all other terms remaining
the same. The so-called ‘MRO offer’ that tenants initially receive is
nothing of the sort; it is an opaque (invariably vastly inflated) free-of-
tie rent proposed by the POB, usually accompanied by new
detrimental terms, which is of course a very different thing. Such
offers are not made in good faith, meaning that the subsequent
negotiations cannot be conducted in good faith either.

So whilst the PCA can’t change the legislation, it is important to
understand that we do not have the simple, clear right to a genuine
MRO agreement as was promised.

Does the above represent useful and appropriate information
needed to understand how a proposed MRO rent has been
calculated and so enable a TPT to better understand and/or
negotiate the proposed MRO rent?

Response:

Yes, as long the PRA is genuinely transparent and includes all
aspects of the tied arrangement, and lays bare all the ways the pub
owning body currently profits from it, versus a free-of-tie or an MRO
lease.

Would any other supporting information be considered helpful
and, if so, what?




Response:

Yes, including the basis of all calculations and prices. There must
also be clear instruction to provide accurate and honest information
(and indeed this should be mandatory and with fines for failing to do
s0) as some POBs have a history of providing misleading
information, especially regarding beer pricing.

The so called POB ‘wholesale price’ is both a false and a dishonest
concept (as are ‘discounts’ off it) as it is actually the inflated tied price
that POBs impose on tenants, and bears absolutely no relation to
genuine wholesale/brewery prices in the wider industry.

POBs should also be forced to disclose how much they pay for beers
they do not brew, as at the same time as charging inflated tied prices
to their own tenants, they also pay unreasonably low prices to small
breweries, especially microbreweries. Consequently, the amount of
extra profit made by the POB is even greater that the difference
between the normal brewery price (that a freehouse would pay) and
the inflated tied prices the tenant is compelled to pay. This
profiteering, which is at the heart of the discredited pubco tied and
leased model, must be exposed and stopped, as it is bad for tenants,
bad for independent breweries and bad for consumers. It is time that
the PCA investigated this and took action.

It is also vital that POBs are prevented from imposing detrimental
terms, and other unwanted (and unnecessary) changes to leases,
where a tenant is considering the FOT/MRO route. Otherwise these
will continue to be used cynically to try to deter tenants from pursuing
their legal right to a free of tie deal.

Chapter 2: Removing uncertainty of potential financial barriers in the
MRO procedure

Rent payments/ rental deposit

Questions
1 Where an increase in deposit and/or rent in advance terms are
reasonable, would an incremental approach to reaching that
increased rent deposit and/or rent in advance, other than in
exceptional circumstances, provide stability for the POB in the
management of its estate?
Response: | There should be no increase in deposit nor changes to how rent is

paid (other than the total for the rent itself). Any such changes are
clearly ‘detrimental terms’ and breach the legislation and Pubs Code.
The previous PCA, Paul Newby, failed tenants very badly by not
stopping this. We hope the current PCA may show more courage




and more integrity, by stamping out the imposition of changes such
as advance rent payments, increased deposits etc that are clearly
imposed to try to make going FOT unattractive or in many cases,
actually unaffordable.

2 Is a period of not less than a year appropriate as a reasonable
transition period for the build-up of rent deposit and/or rent in
advance payments? Otherwise, what minimum period may be
appropriate?

Response: | We refer to our answer above to 1. We want to see proper action on
this to implement MRO as prescribed.

3 Would such an approach provide clarity for a TPT on what to
expect from the MRO procedure and afford them better access
to the MRO option?

Response: | We refer to our answer above to 1.

4 Are there other considerations the PCA should take into
account in considering this issue?

Response: | Simply to start abiding by the intent of the legislation — which means

to stop POBs imposing any additional terms that the tenant does not
accept or want.

As above, MRO must mean (and the legislation/Code makes this
clear by outlawing detrimental treatment) the right to go free of tie,
with all other terms remaining the same unless both parties agree.
POBs must be stopped from imposing any such changes.

Dilapidations

Questions

1

Are there any reasons why the PCA should not, other than in
exceptional circumstances, prohibit as unreasonable terminal
dilapidations during the MRO procedure and/or prohibit the
requirement of completion or agreement to completion of
statutory compliance as a condition of entry into a MRO
tenancy?

Response:

For the same reasons as above, the PCA must stop any imposition
and alteration to dilapidations. This should play no part at all in the
MRO process and it was never envisaged that it would. This is a
clear and deliberate abuse by POBs and an attempt to scare tenants
from going FOT. As it is, it is well known that dilapidations are
routinely abused and impose unjustifiable costs on tenants that are




either leaving their pub or attempting to negotiate a renewal. This is
one of the many disgraceful forms of exploitation and control in the
pubco tied model. So the PCA must be firm on this and stop any
changes to, or abuse of, dilapidations.

Chapter 3: Transparency and fair dealing with decisions in respect of the
Landlord and Tenant Act 1954 in connection with the MRO process

Questions

1

Would these proposed requirements for recording of decisions
and BDM conversations on taking back provide greater
assurance for TPTs in considering whether to seek the MRO
option?

Response:

Yes. We still receive frequent reports of BDMs effectively threatening
tenants that if they go MRO they will ruin the relationship, lose all
support and have other unreasonably and clearly detrimental terms
imposed upon them.

Are there any other potential transparency requirements that
would provide greater assurance for TPTs in considering
whether to instigate the MRO process?

Response:

Yes, tenants would benefit from a simple, low cost way of
determining whether any new MRO lease they may be offered is in
keeping with the wider commercial lease market and does not
contain uncommon or detrimental terms.

We would also note that many tenants have reported threats of
Section 25 notices as a deterrent to pursuing MRO, and have also
reported interference with attempts to assign leases mid-term
whereby potential assignees have been put off by the POB revealing
to them that they do not intend to renew the lease they are
considering purchasing.

This is not fair dealing, and it must be made clear that any such
revelations are prohibited, and that all conversations with potential
assignees must be recorded with complete transparency.

This has something in common with cases where hostile Section 2
notices are served without a genuine firm and settled intention. The
TPT may technically have recourse to a legal remedy, but without a
complete record of the POBs misbehaviour, made under conditions
of full transparency, the risks and burden of proof are simply too
great. The imbalance of resource, sophistication, risk and relative




power has always been a problem for TPTs, and was much of the
reason they needed the protection of the Code in the first place.

The PCA should investigate these issues, and it is our view that the
PCA should take a special interest in the use and abuse of Section
25 notices. Paul Newby acknowledged that S25’s were an issue of
great concern early in his tenure, yet precisely zero action has
resulted and TPTs continue to be driven out of their pubs at renewal,
often to be replaced with quasi tenants, on tenuous “management”
agreements. Such agreements seldom seem to genuinely fulfil the
criteria of the POBs own management or occupation, and instead
look very much like tenuous Code avoidance/gaming measures. The
PCA should take a keen interest and investigate these models,
demanding full transparency.

Chapter 4: MRO rent — considering disregards for tenant’s
improvements

Questions

1

Would requiring a POB to be clear as to how it is treating
tenants’ improvements in any MRO rent proposal assistin TPT
understanding and in reducing undue delay and potential
uncertainty in the MRO process?

Response:

Yes. Tenants improvements should excluded from rent assessments
in line with the L&T Act. It is reasonable to regard the L&T Act as
sovereign in this respect.

2

Should the POB’s position in respect of tenants’ improvements
be made clear to the IA where a referral to the IA is made?

Response:

Yes. And it should be as above.
Where it is not for any reason one would expect the |IA to reimpose
fairness by adhering to the L&T Act norm.

Are there circumstances in which it would be appropriate to not
disregard the value attributable to relevant tenant improvements
in respect of a proposed MRO rent?

Response:

No.

But anyway, if it was not possible for POBs to impose detrimental
new terms, and if MRO was simply delivered via a simple DOV to an
existing L&T lease, then this would remain a requirement anyway.

Additional Comments

The current legislation and Code has not protected tied tenants or the nation’s pub
heritage and buildings as intended and, partly due to the weak way the PCA and




office have interpreted it (and failed to uphold it), it has failed to deliver the two key
principles on which the legislation was based.

There is a continuing refusal of Government and the PCA to acknowledge the truth:
that tenants do not have what they were promised and what Parliament voted
for. We will continue to campaign for the simple rights promised to tenants, including
a genuine Market Rent Only option (that PCA Fiona Dickie, when Deputy PCA,
admitted in person to some of us, that tenants do not have).

The tie (which means tenants being forced to buy only from the pub-owner at inflated
above market prices) can only ever be justified if the rent is commensurately lower
than the market rent to compensate, and if genuine support, with a real, quantifiable
monetary value, is delivered to the tenant. Nothing else can deliver the principle that
the tied tenant should not be worse off that the free-of-tie tenant.

So we call for a genuine Market Rent Only option as well as legislation to
deliver what was promised to tenants and campaigners - this means a simple
right to all tenants covered by the Pubs Code to an independent assessment of their
market rent and the right to pay this with no product and supply ties, within 90 days
and with no other changes to the lease, nor with any ability for the pub-owning
company to thwart or delay this.

We also call upon the PCA to be much clearer and stronger in upholding the Pubs
Code, as tenants simply have not been able to have confidence in successive PCAs
due to weak and questionable decisions, an overly close relationship to the POBs
and a refusal to deal properly with independent tenant organisations and only deal
routinely with those organisations funded by POBs or with actual pubco employees.

We also equally strongly believe that the clear discrimination against tenants on
MRO agreements during the Covid-19 pandemic shows that ALL tenants of the
larger companies must be protected under the Pubs Code, and indeed all tenants of
any pub should be given some protection from such discrimination and exploitation.

Otherwise the ongoing existence of the tie cannot be justified and must be reviewed.





