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Email to: office@pubscodeadjudicator.gov.uk

Write to:

Office of the Pubs Code Adjudicator
4th Floor

23 Stephenson Street
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When responding, please state whether you are responding as an individual or representing
the views of an organisation.

Your response will be most useful if it is framed in direct response to the questions posed,
though further comments and evidence are also welcome.

Confidentiality and data protection

Information you provide in response to this consultation, including personal information, may
be disclosed in accordance with UK legislation (the Freedom of Information Act 2000, the UK
General Data Protection Regulation, the Data Protection Act 2018 and the Environmental
Information Regulations 2004).

Please note that the Pubs Code Adjudicator intends to publish all responses to this
consultation subject to any redactions we may make for legal reasons. If you want the
information that you provide to be treated as confidential please tell us, preferably giving
reasons, but be aware that we cannot guarantee confidentiality in all circumstances.

If we receive a request for disclosure of the information, we shall take full account of your
explanation, but we cannot give an assurance that confidentiality can be maintained in all
circumstances. An automatic confidentiality disclaimer generated by your IT system will not
be regarded by us as a confidentiality request.

We will process your personal data in accordance with all applicable data protection laws.
See our privacy policy.

We will publish all responses, subject to any redactions made for legal reasons, together
with a summary on GOV.UK. The published information will include a list of business names
or organisations that responded, but not people’s personal names, addresses or other
contact details.
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Tied Pub Tenant

Non-tied tenants (please indicate if you have previously been

a tied tenant and when)

Pub owning business with 500 or more tied pubs in England and Wales

Other pub owning business (please describe, including number of tied
pubs in England and Wales)

Tenant representative group

Trade association

Consumer group

Business representative organisation/trade body

Charity or social enterprise

Individual

Legal representative

Consultant/adviser

Trade union or staff association

X Surveyor

X Arbitrator




Chapter 1: Proposals of rent in the MRO process

Questions

1

Would an obligation to provide transparent information in
support of a proposed MRO rent offer be useful to TPTs in
understanding and/or negotiating the proposed rent in an
informed manner? Would this better facilitate the progression of
the MRO procedure?

Response:

YES in answer to both questions

However, it is critical that the POB in providing the information that it
is complete and correctly reflects the evidence it is promoted as
representing.

As an example, comparable evidence should be provided and in
doing so the analysis should be signed off by the original parties to
the comparable transaction and provide full details of the agreement
including all incentives and terms of the lease with a specific mention
of any terms that differ from usual market terms.

The reference to uncommon terms found against common terms
normally found in the market has become a matter of concern as the
POBs have dictated lease terms regardless of market sentiment to
create terms that are common but not fair to the TFT. Having
become common terms and no longer uncommon the TPT is forced
to accept a term that is unfair.

Does the above represent useful and appropriate information
needed to understand how a proposed MRO rent has been
calculated and so enable a TPT to better understand and/or
negotiate the proposed MRO rent?

Response:

YES - provided documentary evidence/proof is available from the
POB in putting forward their proposals for an MRO compliant lease
and the reasoning behind specific lease terms and the Market Rent
to reflect those specific lease terms

Would any other supporting information be considered helpful
and, if so, what?




Response:

1. Comparable evidence and reasons for its relevance to the
subject property

2. Reasoning for the terms of the new lease/tenancy and why
they are relevant to the subject

3. Lease terms come first followed by relevant evidence and
then the Market rent for the subject based on these two
criteria

Chapter 2: Removing uncertainty of potential financial barriers in the
MRO procedure

Rent payments/ rental deposit

Questions

1

Where an increase in deposit and/or rent in advance terms are
reasonable, would an incremental approach to reaching that
increased rent deposit and/or rent in advance, other than in
exceptional circumstances, provide stability for the POB in the
management of its estate?

Response:

NO — The rent and deposit must be a day one rent that is appropriate
for the market as at that date. The future cannot be predicted, with
incremental arrangements likely to distort true market rents and
complicate analysis and application of such arrangements as
comparables used in other negotiations. Further such incremental
arrangements will increase opaqueness of the transaction rather
than improve transparency and give greater uncertainty as to the
future, especially for the TPT who may be encouraged to enter what
appears to be a discounted position at first instance but then
becomes a costly future commitment that the business may not be
able to support.

Is a period of not less than a year appropriate as a reasonable
transition period for the build-up of rent deposit and/or rent in




advance payments? Otherwise, what minimum period may be
appropriate?

Response:

IT WILL DEPEDND ON THE CIRCUMSTANCES

1. If there is to be a build-up period a year should be sufficient.
However, what happens if the TPT fails in providing the
deposit after a year when they have already made other
investments in the business.

2. The preference should be for day one deposits

3. However, given the usual benchmark is for a business to take
3 years to establish its presence there is a strong argument
for deposits and rent in advance payments to be phased over
3 years.

4. The caution is that the build-up of rents in advance over a 3
year period is likely to distort Market Rents, possibly to the
detriment of the TPT as it allows for greater profitability based
on T/O assessments and calculations.

5. Market rents should be payable monthly in advance with the 3
month rental in advance payments often discarded in the
wider market especially where there is a rent deposit and
suitable guarantees in place.

6. Although there is a technical discount in the Market Value to
the POB for one month in advance rent payments this is a one
off reduction and is usually very small.

Would such an approach provide clarity for a TPT on what to
expect from the MRO procedure and afford them better access
to the MRO option?

Response:

Such an approach may be possible on a turnover basis of rent
agreement but otherwise such an approach may distort true market
rents in favour of the POB and impact adversely on other TPTs

4

Are there other considerations the PCA should take into
account in considering this issue?

Response:

YES




-_

. Is the approach to rely on Market Rents? If yes, then it must
be day one as at the date of valuation which cannot be a date
in the future but must be a concurrent date or a date in the
past. Reason — no one can predict the future and Market
Rents in the future cannot be predicted.

2. If there is to be transition period and Market Rents are to be
adopted, it will require a separate assessment of what the
Market rent is at day one and day one plus one year.

3. If the approach is to move away from Market rents to business
performance, then T/O rents must be considered or
Benchmark business T/O in identifying a specific market Rent.
However, this cannot be predicted but can only be determined
after 1 year of turnover.

4. A 3 year period may be a better benchmark of annual T/O if
the option in 3 above is to be adopted.

5. The general relationship between the tied pubs level of trading
and the market Rent is not well understood and is open to
misinterpretation and manipulation by both the POB and TPT

6. There is considerable mistrust between POBs and TPTs on
the level of trading figures held

7. The performance of a TPTs business and the relationship it
has to the establishment of a Market Rent has become
uncertain and open to different interpretations which in term
has an adverse impact on the level of Market Rent to be paid.

8. Poor TPTs depress performance and Market rents penalising
the POB whereas good TPTs increase Market rents but can
result in their efforts being penalised by unsustainable Market
Rents that the hypothetical tenant can support

9. The position between the actual tenant in terms of business

performance, turnover and profitability has muddied the

waters for the assessment of a Market Rent that the
hypothetical tenant would pay in the market.

Dilapidations

Questions

1

Are there any reasons why the PCA should not, other than in
exceptional circumstances, prohibit as unreasonable terminal
dilapidations during the MRO procedure and/or prohibit the




requirement of completion or agreement to completion of
statutory compliance as a condition of entry into a MRO
tenancy?

Response: | NO but see below

1. Alandlord has a right to assume the tenant will comply with
repairing covenants with considerable case law already
decided on the issue of dilapidations, liability and value issues
including the limits relating to loss of value to the Landlords
Reversion.

2. However, the position on Dilapidations, wants of repair under
the lease and “waste” needs to be better understood by
tenants

3. There should be a requirement for the POB to prepare a
schedule of condition at the commencement of the lease term
to be agreed with the tenant and attached to the lease so as
to benchmark what repairs are appropriate during a lease and
at the end of the term.

4. Any improvements by a tenant must be registered with the L/L
but the process of doing so should be simplified in favour of
the TPT.

5. However, despite the above provided the tenant is to stay in
occupation and renew the lease the dilapidations can be
agreed and scheduled over a period of time which should
result in improved cash flow to the tenant and no loss to the
landlord’s reversion.

Chapter 3: Transparency and fair dealing with decisions in respect of the
Landlord and Tenant Act 1954 in connection with the MRO process

Questions

1 Would these proposed requirements for recording of decisions
and BDM conversations on taking back provide greater
assurance for TPTs in considering whether to seek the MRO
option?

Response: | Possibly but not a guarantee




Are there any other potential transparency requirements that
would provide greater assurance for TPTs in considering
whether to instigate the MRO process?

Response:

1.

TPTs do need to be better educated on what Market rents are,
how they are established, and the processes involved in
setting them in the first instance and what happens to their
reassessment in the future

This is really about better education of tenants, so they are
better placed to understand their obligations, the strength of
landlords in certain areas and the strengths they have in other
areas.

In addition, TPTs must appreciate that there is a need for
them to be consider if when and how to secure professional
advice. After all it is clear under s.43(10) of the SBE&E Act
2015 that both parties are assumed to have acted
knowledgeably and prudently. TPTs must be educated to
understand what this means.

If my recommendations on transparency as stated above are
followed, then the above 3 points should be sufficient for
transparency purposes and to give the TPT a much better
understanding of the MRO process and its potential outcome
and what it means for the TPTs occupation and business.

Chapter 4: MRO rent — considering disregards for tenant’s

improvements
Questions
1 Would requiring a POB to be clear as to how it is treating

tenants’ improvements in any MRO rent proposal assist in TPT
understanding and in reducing undue delay and potential
uncertainty in the MRO process?




Response:

Essential — A significant area requiring improvement and open
dealings by POBs — see my recommendations in respect of
Schedule of Condition, repairing liabilities and “proper improvements”
Improvements must be caligned to the arrangements as stated under
the L/L&T Act 1927 and as amended by later legislation..

2 Should the POB’s position in respect of tenants’ improvements
be made clear to the IA where a referral to the IA is made?
Response: | YES - Essential
3 Are there circumstances in which it would be appropriate to not
disregard the value attributable to relevant tenant improvements
in respect of a proposed MRO rent?
Response: | YES - if they are not proper improvements that have been

registered/scheduled/recorded or have been effectively paid for by
the landlord either through a subsidised Market rent, rent free period
or other consideration.




