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CAMRA response to Pubs Code Adjudicator consultation on statutory guidance

Executive summary
Thank you for the opportunity to respond to this consultation.

CAMRA would welcome changes to statutory guidance relating to the operation of
the Pubs Code that would:

¢ Obligate Pub Owning Businesses (POBs) to provide transparent information
to a Tied Pub Tenant (TPT) in support of a proposed Market Rent Only(MRO)
offer.

¢ Introduce transitional payment arrangements in MRO cases where an
increased deposit or a change to rent in advance is considered reasonable.

¢ Prohibit as unreasonable terminal dilapidations during the MRO procedure
and prohibit the requirement of completion, or agreement to completion, of
statutory compliance as a condition of entry into an MRO tenancy.

¢ Introduce transparency requirements for recording of decisions and BDM
conversations on taking back.

o Require a POB to make clear to both TPTs and Independent Assessors (IAs)
how they are treating tenants’ improvements in relation to a MRO proposal.

We have conducted our own evidence gathering exercise to collect views from pub
tenants who have used, or considered using, the MRO process. The results of that
exercise are presented below.

CAMRA evidence gathering and results

We are aware that the PCA has previously struggled to identify, or access for the
purposes of feedback gathering, a) all tied tenants under the scope of the Code, and
b) tenants that have completed the MRO process.

CAMRA has therefore sought to collect evidence relating to the PCA consultation
questions from both tied and free of tie tenants of regulated POBs by distributing a
survey by email and social media. We hope that the results gathered will be of
assistance to the PCA.

We received 104 responses from tenants of regulated POBs in England and Wales.
However, numbers that have engaged with the MRO process were lower, resulting in
very small sample sizes for some questions.

A full script of questions relevant to the PCA’s consultation can be found at Appendix

1. Responses to multiple choice questions are detailed below. Optional free text
comments received are listed in full at Appendix 2.
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Breakdown of respondents

Of the 104 respondents who indicated that they were the tenant of a regulated POB,
the breakdown between TPTs and FOT tenants was:

Free of Tie
20

84

Figure 1: regulated POB tenants by contract type

Free of tie tenants were then asked if they had used the Market Rent Only process to
go free of tie:

Blank response
1

Figure 2: FOT tenants of regulated POBs based on use of MRO option
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TPTs — MRO use

TPTs were then asked if they have ever used the MRO option:

Yes - to get a free of tie contract

Yes - to renegatiate tied contract

Mo - but considered it

Mo - have not tried to use it

Do not know what MRO option is

40

Figure 3: TPTs response to use of MRO option

The number of TPTs reporting that they do not know what the MRO option is
concerning.

TPTs who considered using the MRO option but decided against it

When asked about the reasons that they decided against using the MRO process,
the responses given were:

Too expensive

Too complicated

Concerned that rent would go up dramatically

Concerned about large terminal dilaps

Concerned about future treatment by POB

Concerned about eviction by POB

Figure 4: TPT reasons for deciding against using the MRO option
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Free text comments for ‘Other’ were:
We started the process, but our pub company said we ran out of time!!

The Pubs Code needs to be simplified. If | want to go MRO what is the rent?
Simple question that requires a simple answer. Just this takes about 3 weeks.
The pub co knows how much revenue they want from the site.

it would have been financially more expensive

Respondents were then asked if any of a list of measures being in place would have
changed their mind about using the MRO option. The responses given were:

Requiring the POB to provide information on MRO rent calculation

Requiring POB to allow transiticnal arragements for increased deposit and/or rent

Requiring POBs to keep records of decisions on opposing lease renewal

Requiring POBs to be clear about treatment of tenant impravements

Something else

o

5 0 15

Figure 5: measures that may have changes TPTs minds about using the MRO option

TPTs who tried to use the MRO option to go free of tie

4 respondents fell into this category.

Page |4



CAMRA response to Pubs Code Adjudicator consultation on statutory guidance

When asked if any of a list of measures being in place would have helped improve
the MRO process for them, or changed the outcome for them, the responses given
were:

Requiring the POB to provide information an MRO rent calculation

Requiring POB to allow transitional arragements for increased deposit and/or rent

Requiring POBs to keep records of decisions on opposing lease renewal

Requiring POBs to be clear about treatment of tenant impravernents

Something else

o
L8]
i

Free text comments for ‘something else’ said:
Having honest and ethical PubCo employees would be a good starting point.

Making MRO available to any tenant in any negotiation. Also make pubcos
list and price SCORFA benefits

The PCA being truly independent.

TPTs who tried to use the MRO option to renegotiate their tied contract

8 respondents fell into this category.

None of them said that they achieved their desired outcome from using the MRO
process.

None of the respondents answered questions about how the process could be
improved.
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Free of tie tenants who used the MRO option

6 respondents fell into this category.

When asked if any of a list of measures being in place would have helped improve
the MRO process for them, the responses given were:

Requiring the POB to provide information on MRO rent calculation

Requiring POB to allow transitional arragements for increased deposit and/or rent

Requiring POBs to keep records of decisions on opposing lease renewal

Requiring POBs to be clear about treatment of tenant improvements

Something else

Figure 7: measures that may have improved MRO process for now FOT tenants
Free text comments for ‘something else’ said:

The dilapidations process is flawed.

Responses to consultation questions

Proposals of rent in the MRO process

1. Would an obligation to provide transparent information in support of a
proposed MRO rent offer be useful to TPTs in understanding and/or
negotiating the proposed rent in an informed manner? Would this better
facilitate the progression of the MRO procedure?

2. Does the above represent useful and appropriate information needed to
understand how a proposed MRO rent has been calculated and so enable a
TPT to better understand and/or negotiate the proposed MRO rent?

3. Would any other supporting information be considered helpful and, if so,
what?
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An obligation to provide transparent information in support of a proposed MRO rent
offer would be useful for TPTs using the MRO process. It is concerning that not all
POBs are providing this as a matter of course.

Since the early years of the Code’s operation, CAMRA has advocated for greater
levels of information to be provided by POBs to TPTs, to help level the unequal
situation that arises where a POB has access to all previous MRO and Code
adjudications relating to their pub estate, whereas a TPT may only have information
relating to the facts of their own case.

Basic information on the calculation method of proposed MRO rent will allow a TPT
to better understand and scrutinise the offer from the outset of the MRO process, as
well as helping to expedite the process as such information will not need to be
queried before the TPT can respond.

The list of suggested information provided in the consultation document is
satisfactory. However, on special commercial or financial advantages provided to the
TPT, we would suggest that further guidance is developed and issued by the PCA on
how this should be calculated and reflected in an MRO rent proposal.

Removing uncertainty of potential financial barriers in the MRO procedure — rent
payments/rental deposit

1. Where an increase in deposit and/or rent in advance terms are reasonable,
would an incremental approach to reaching that increased rent deposit and/or
rent in advance, other than in exceptional circumstances, provide stability for
the POB in the management of its estate?

2. Is a period of not less than a year appropriate as a reasonable transition
period for the build-up of rent deposit and/or rent in advance payments?
Otherwise, what might be appropriate?

3. Would such an approach provide clarity for a TPT on what to expect from the
MRO procedure and afford them better access to the MRO option?

4. Are there other issues that the PCA should take into account when
considering this issue?

We are pleased that the PCA is addressing financial barriers posed by MRO and
agree that consistency in approach between POBs is vital for TPTs.

In MRO cases where an increased deposit or a change to rent in advance is
considered reasonable, we are supportive of a transitional payment period of at least
one year.

Unfortunately, issues remain with the appeal mechanism associated with the Code,
and specifically the prohibitive costs for a TPT to appeal a decision to the High Court,
which may set important precedents and make interpretations relevant to the MRO
process. While we understand that this is not within the remit of the PCA and this
consultation, we would urge the PCA to press the Department for Business, Energy,
and Industrial Strategy to progress work on alternative appeal routes, as mentioned
in their response to their recent consultation on proposed changes to the Code.
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Removing uncertainty of potential financial barriers in the MRO procedure —
dilapidations

1. Are there any reasons why the PCA should not, other than in exceptional
circumstances, prohibit as unreasonable terminal dilapidations during the
MRO procedure and/or prohibit the requirement of completion or agreement
to completion of statutory compliance as a condition of entry into an MRO
tenancy?

Dilapidations remain a contentious area covered by the Code and are a key financial
lever through which a POB can exert influence over a TPT.

From the early days of the Code, we have been concerned about the approach that
POBs have taken in relation to dilapidations once a TPT starts the MRO process.
Specifically, we were concerned that POBs were enforcing dilapidations to deter a
tenant from pursuing an MRO tenancy. We are concerned to hear that current
practice in relation to MRO is still not consistent across the industry and welcome the
PCA’s move to standardise this to ensure equal treatment of TPTs.

We are pleased to see this proposal and strongly support changes to prohibit as
unreasonable terminal dilapidations during the MRO procedure and prohibit the
requirement of completion, or agreement to completion, of statutory compliance as a
condition of entry into an MRO tenancy.

In 2019 the first Adjudicator established a task group to look at the issue of
dilapidations, but we are not aware of the results of that exercise being reported or
published. We would welcome either the publication of the outcomes, or an update
on the work of that group, so that TPTs can understand any changes that POBs
should be making to dealing with dilapidations, over and above the proposed
changes to statutory guidance in this consultation.

Transparency and fair dealing with decisions in respect of the Landlord and
Tenant Act 1954 in connection with the MRO process

1. Would these proposed requirements for recording of decisions and BDM
conversations on taking back provide greater assurance for TPTs in
considering whether to seek the MRO option?

2. Are there any other potential transparency requirements that would provide
greater assurance for TPTs in considering whether to investigate the MRO
process?

We would welcome the proposed requirements as an addition to the statutory
guidance. However, these changes alone will not assure TPTs that they can use the
MRO process without fear of unfair treatment by their POB.

The relationship between POBs and TPTs remains fundamentally imbalanced as
POBs retain a large amount of influence over a TPT through their greater financial
and legal resources, greater access to information on Pubs Code cases, as well as
their status as landlord.

While not in the scope of this consultation, a widening in the circumstances when a
TPT can request the MRO option would help to rebalance the relationship between
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POBs and TPTs, as the POBs will be better incentivised to treat the TPT fairly and
ensure that the business relationship is balanced and equitable for both parties.

We would also like to express concern at the increasing number of tied houses
POBS are converting to franchise style agreements, thus making them ineligible for
MRO. This is despite the premises owned by a regulated POB, the operators being
self-employed and the agreement having a full tie. While we know that PCA
considers these agreements to be outside of the scope of MRO in the Code as
currently written, we would urge both the Department for Business Energy and
Industrial Strategy and the PCA to use the upcoming second Statutory Review to
consider whether Code and MRO rights should be extended to these types of
agreements.

MRO rent — considering disregards for tenant’s improvements

1. Would requiring a POB to be clear as to how it is treating tenants’
improvements in any MRO rent proposal assist in TPT understanding and in
reducing undue delay and potential uncertainty in the MRO process?

2. Should POBs position in respect of tenants’ improvements be made clear to
the IA where a referral to the IA is made?

3. Are there circumstances in which it would be appropriate to not disregard the
value attributable to relevant tenant improvements in respect of the proposed
MRO rent?

We agree with the assertion that ‘a comparison between tied rent which disregards
the value of the tenants’ improvements with a MRO rent which includes value
attributable to improvements carried out by the tenant does not appear to be a fair
comparison’. We would strongly support changes to the Code so that the definition of
a Market Rent in relation to the MRO option should be more closely aligned with the
Landlord and Tenant Act 1954 and disregard tenants’ improvements. We would urge
the PCA to request that this is pursued next year as part of the second statutory
review of the Code.

In the intervening period, we support the suggested changes to the statutory
guidance to require a POB to make clear to both TPTs and |As how they are treating
tenants’ improvements in relation to a MRO proposal. This will provide more
information that the TPT can use to assess the offer, and potentially speed up the
MRO process at both the initial consideration and |IA stage (where needed).

It should also be made clear to the TPT why the information is being presented, with

specific reference to the disparity between the definition of Market Rent within the
Code and the Landlord and Tenant Act.
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Contact

Please get in touch if you have any questions about our submission.
Appendix 1 - CAMRA survey script

CAMRA ran a ‘Pub and Club Pulse Survey’ between 19 November and 30 November
2021. This covered multiple topics that CAMRA campaigns on. We have provided
the full script for questions that were used to collect data presented in our
consultation response.

[UNIVERSAL]
Where in the UK is your pub/club/taproom?
¢ In England or Wales
¢ In Scotland
¢ In Northern Ireland

[ENGLAND AND WALES]
Is your venue:
e Tied — pub company/brewery regulated by the Pubs Code
Free of tie — pub company/brewery regulated by the Pubs Code
Tied — pub company/brewery not regulated by the Pubs Code

Free of tie - pub company/brewery not regulated by the Pubs
Code

Part tied

Managed

Free house

A taproom

Other, please specify

[Fully tied — pub company/brewery regulated by the Pubs Code]

The Pubs Code Adjudicator is currently running a consultation on changes to
legally enforceable guidance on the operation of the Pubs Code, and
specifically the Market Rent Only Option. You can view and respond to

the consultation here: https://www.gov.uk/government/consultations/proposal
s-to-issue-quidance-about-the-application-of-the-market-rent-only-option

Have you tried to use the Market Rent Only (MRO) option within the Pubs
Code? Select the option that best fits.

e Yes —to move to a free of tie contract

o Yes — to renegotiate my tied contract

¢ No - but I have considered it

e No - | have not tried to use it
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¢ | do not know what the Market Rent Only option is
[if yes]

Did you achieve your desired outcome as a result of using the MRO
process?

o Yes

e No

What was your experience of going through the MRO process? This
could be anything from what is cost, any professional advice that you
sought, how long it took, how the Independent Assessor (if used)
handled rent calculation, if it had an impact on your personal
wellbeing, to if it changed your relationship with your pub company.
[free text box]

Do you think that any of the following would have helped improve the
MRO process, or changed the outcome of that process for you?
Please select as many as apply.
¢ Requiring your pub company to provide information on how
they calculated the proposed rent in the MRO proposal
e Requiring your pub company to allow transitional
arrangements for paying an increased deposit and/or rent in
advance in connection with the MRO proposal
¢ Requiring pub companies to keep records of decisions relating
to opposing lease renewal.
¢ Requiring pub companies to be clear about how they are
treating tenants' improvements in the MRO rent proposal
e Something else [free text option]

Do you have anything else that you would like to tell us about your
experience of the MRO process, or how you think that it could be
improved? [free text option]

[if no but have considered]

Why did you decide not to use the Market Rent Only option in the
end? Select any that apply:
o Too expensive to use the process
o Too complicated to use the process
e | was concerned that my rent would go up dramatically
e | was concerned that | would get a large terminal dilapidations
bill
e | was concerned that it would cause my pub company to treat
me unfairly in future
e | was concerned that my pub company would try to evict me
for it
e Something else [free texi]

Do you think that any of the following being in place would have

changed your mind about using the MRO option?? Please select as
many as apply.
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¢ Requiring your pub company to provide information on how
they calculated the proposed rent in the MRO proposal

e Requiring your pub company to allow transitional
arrangements for paying an increased deposit and/or rent in
advance in connection with the MRO proposal

¢ Requiring pub companies to keep records of decisions relating
to opposing lease renewal.

e Requiring pub companies to be clear about how they are
treating tenants' improvements in the MRO rent proposal

o Something else [free text option]

Do you have anything else that you would like to tell us about why you
decided not to use the MRO option, or how you think the process
could be improved? [free text option]

[Free of tie — pub company/brewery regulated by the Pubs Code]

The Pubs Code Adjudicator is currently running a consultation on changes to
legally enforceable guidance on the operation of the Pubs Code, and
specifically the Market Rent Only Option. You can view and respond to the
consultation here: https://www.gov.uk/government/consultations/proposals-to-
issue-guidance-about-the-application-of-the-market-rent-only-option

Have you used the Market Rent Only (MRO) option within the Pubs Code to
obtain a free of tie contract with your pub company?

e Yes

e No

[if yes]

What was your experience of going through the MRO process? This
could be anything from what is cost, any professional advice that you
sought, how long it took, if it had an impact on your personal
wellbeing, to if it changed your relationship with your pub company.
[free text box]

Do you think that any of the following would have helped improve the
MRO process for you? Please select as many as apply.
e Requiring your pub company to provide information on how
they calculated the proposed rent in the MRO proposal
e Requiring your pub company to allow transitional
arrangements for paying an increased deposit and/or rent in
advance in connection with the MRO proposal
¢ Requiring pub companies to keep records of decisions relating
to opposing lease renewal.
¢ Requiring pub companies to be clear about how they are
treating tenants' improvements in the MRO rent proposal
e Something else [free text option]

Do you have anything else that you would like to tell us about your

experience of the MRO process, or how you think that it could be
improved? [free text option]
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Appendix 2 — Optional free text comment responses to CAMRA survey
CAMRA has presented these comments without judgment and to help inform the
PCA. We have not attempted to verify accuracy of claims and do not necessarily
endorse comments presented here.

Tranche 1 - Tied tenants who have used the Pubs Code to attempt to go free of tie

Question: ‘What was your experience of going through the MRO process? This could
be anything from what is cost, any professional advice that you sought, how long it
took, how the Independent Assessor (if used) handled rent calculation, if it had an
impact on your personal wellbeing, to if it changed your relationship with your pub
company.’

We were blatantly lied to by the PubCo rep about the process, resulting in
them dismissing our application outright.

Paid the fee but never even got past the application phase. Conditions for
making a valid (in the PCA's eyes) application where just too confusing and
the PCA did nothing to assist, in fact | would go so far as to say that they
were purposefully obstructive - further proof of them being in the PubCo's
pocket. Application was just repeatedly stonewalled until it timed out & they
could reject it (keeping the fee paid though - nothing but crooks).

Frustrating. Pubcos wiggling out of fair and lawful dealing on technicalities
Question: ‘Do you have anything else that you would like to tell us about your
experience of the MRO process, or how you think that it could be improved?’

The PCA could be more proactive in the way they represent and advise their
members.

Just felt like a complete waste of time & left a bad taste.
| have been denied it

Tranche 2 - Tied tenants who have used the Pubs Code to renegotiate their tied
contract

Question: ‘What was your experience of going through the MRO process? This could
be anything from what is cost, any professional advice that you sought, how long it
took, how the Independent Assessor (if used) handled rent calculation, if it had an
impact on your personal wellbeing, to if it changed your relationship with your pub
company.’

| used the MRO as threat to negotiate my rent and the Pubco seemed to want
to listen more but if it was effective I'm not sure

Tranche 3 - Tied tenants who considered using the MRO option
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Question: Do you have anything else that you would like to tell us about why you
decided not to use the MRO option, or how you think the process could be
improved?

We were told we were out of time, when initially we thought we had started
the ball rolling (Honesty ?7?7?)

For me the timing was not right as increased rent in the current trade would
not make good business sense. My rent review took place during lockdown. |
will pursue next time doing if the process has been simplified.

It seems complicated - a simple guide so that we can understand the
differences both financially and contact

The pubco would have put my rent up so high it made it impossible to stay
it would not save money as any losses from our pub company from rent only

would be placed on new rent

Tranche 4 - Free of tie tenants who have used the MRO process

Question: ‘What was your experience of going through the MRO process? This could
be anything from what is cost, any professional advice that you sought, how long it
took, if it had an impact on your personal wellbeing, to if it changed your relationship
with your pub company.’

Couldn't have done it without expert help who got me FOT and a rent
reduction

The advice | received was very much pro Heineken. | paid a "professional”
who did not fight my cause or challenge the pubco as he should. The
process took 3 long years part due to Covid.

Length of time is disproportionate. Took me 1.5 yrs to go through MRO
process for no apparent reason. Pub Co's delay as long as possible as there
are no penalties for delaying and they still have the beer tie for the whole
time. They benefit from delaying as long as they can

ok
Question: Do you have anything else that you would like to tell us about your
experience of the MRO process, or how you think that it could be improved?
For all parties to be reasonable and fair. We should be challenging, if

necessary and appropriate, rent proposals and dilapidations. But, it took 3
years without that additional process.
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