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Chapter 1: Proposals of rent in the MRO process

The Stonegate Group remain committed to the successful implementation of the Pubs Code.
We believe that regulation should always remain evidence-based, not create duplication and be
proportionate to the concerns of all stakeholders.

Jonathan Van Tam, England’s Deputy Chief Medical Officer, said on 3 November 2021
regarding the Covid pandemic: “7 personally feel there are some hard months to come in the
winter and it’s not over.” The pub industry is still in the process of recovery from the past
stages of the Covid pandemic and associated lockdowns, as acknowledged by the Chancellor
of the Exchequer in the recent budget. You have acknowledged in your consultation document
the work done, and the vital support provided by, the pub-owning businesses to their tied
tenants, which continues to be the case.

In terms of the evidence base for further Statutory Guidance, we note that since the consultation
was issued there has been the Government’s proposals for amendment of the Code and the
results of the latest tenants’ survey. We believe these two developments should be reflected in
any further guidance issued.

In particular, we believe that the PCA should reinstate the 3-month initial stay offer, given the
report in the survey that “7PTs in interviews often felt that the legislated timescales under the
Code were in favour of the POB given that POBs often did not provide their offers until the
deadline date. At this point the TPTs felt they needed more time to review and analyse the offers
than is allowed for under the Code”. 1t is also worth noting that this provides a similar
negotiation period as anticipated by the Government reforms to the Code published recently.
Lastly, we should state that we do not recognise the description on page 9 of the same issues
being challenged by different tenants within successive arbitrations, save that some unqualified
and unaccredited representatives continue to take points which have been arbitrated upon and
found against previously. We considerate it would serve better look at the information given to
tenants on the professional qualifications and indemnity insurance of their representatives and
welcome the move towards recommendations of independent, professional and qualified
advisors for tied pub tenants. We further note that the survey results also point to one of the

biggest issues with the MRO process as being whether the tenant received professional advice.

Questions

1 Would an obligation to provide transparent information in
support of a proposed MRO rent offer be useful to TPTs in
understanding and/or negotiating the proposed rent in an




informed manner? Would this better facilitate the progression of
the MRO procedure?

Response:

The rent offer we send with our MRO proposal is prepared on the same
template as the rent assessment and rent proposals. Therefore, the information
provided covers items 4.1, 4.2, 4.4 and 4.6 on page 15 of the consultation.

We would be very concerned as to the cost and administrative burden of
having to provide a different, bespoke document in relation to MRO rent
offers, that went beyond the requirements for rent and rent assessment

proposals.

Does the above represent useful and appropriate information
needed to understand how a proposed MRO rent has been
calculated and so enable a TPT to better understand and/or
negotiate the proposed MRO rent?

Response:

Items 4.1, 4.2, 4.4 and 4.6 are already provided as referred to above.

In relation to the other headings:

4.3 It 1s appreciated that paragraph 4 of Schedule 3 of the Pubs Code
mentions the provision of information about special commercial or
financial advantages (‘SCORFA”) to the TPTs under the terms of the
tenancy or licence. However, there are no SCORFA benefits to a free
of tie lease. The word “advantage” in SCORFA relates to the
advantages TPTs have over free of tie tenants.

4.5  The assumed barrelage figures are always based on the valuer’s
assessment of fair maintainable trade for a reasonably efficient
operator. This i1s a well-established valuation methodology in
assessing the rental value for trade related properties such as pubs as
set out in the RICS Guidance Note GN67/2010 - The capital and rental
valuation of public houses, bars, restaurants and nightclubs in.
England and Wales. Further the TPTs are not usually tied for all
goods, so there is a gap in our knowledge of the actual volume
dispensed. Without full disclosure from TPTs, which we note is not
proposed, we cannot carry out a reasonable analysis of the differences.

4.7  Comparable information is subject to confidentiality and GDPR

obligations to the source of that information. It is therefore not




“reasonably available” unless the TPT agrees not to disclose the same

to third parties.
3 Would any other supporting information be considered helpful
and, if so, what?
Response: | We are content to provide the same information as is required under Schedule

2 of the Pubs Code save for the observations above.

Chapter 2: Removing uncertainty of potential financial barriers in the
MRO procedure

Rent payments/ rental deposit

Questions

1

Where an increase in deposit and/or rent in advance terms are
reasonable, would an incremental approach to reaching that
increased rent deposit and/or rent in advance, other than in
exceptional circumstances, provide stability for the POB in the
management of its estate?

Response:

These provisions would be better suited for inclusion in the MRO chapter of
the Regulatory Compliance Handbook (‘the Handbook’) as statutory advice.
The problem with issuing them as guidance 1s that it invites dispute as to what
1s or i1s not “exceptional circumstances”. Further, if there needs to be an
adjustment to the approach, due to how it works in practice, it is easier to
change the Handbook than Statutory Guidance.

Where an increased deposit is required, we will look to give time to build up
that deposit based on the circumstances of the case.

In addition, where the rent payment frequency is moving to quarterly in
advance, we will give time to build up to those payments based on the

circumstances of the case.

Is a period of not less than a year appropriate as a reasonable
transition period for the build-up of rent deposit and/or rent in
advance payments? Otherwise, what minimum period may be
appropriate?




Response: | A period of 6 months would be reasonable in some circumstances. The
amount involved may be relatively small. An extended period of build-up can
be disruptive where there is a renewal or an assignment in prospect.

3 Would such an approach provide clarity for a TPT on what to
expect from the MRO procedure and afford them better access
to the MRO option?

Response: | The definition of “exceptional circumstances” would create confusion. It
would also be clearer if all the advice on MRO responses was in one place,
1.e. the Handbook.

4 Are there other considerations the PCA should take into
account in considering this issue?

Response: | No.

Dilapidations
Questions

1 Are there any reasons why the PCA should not, other than in
exceptional circumstances, prohibit as unreasonable terminal
dilapidations during the MRO procedure and/or prohibit the
requirement of completion or agreement to completion of
statutory compliance as a condition of entry into a MRO
tenancy?

Response: | We do not insist on the completion of dilapidations as a condition of granting

the MRO lease, however, it is important that the condition of the premises
and the associated liabilities in breach of the existing agreement are
acknowledged by both parties. In addition all dilapidations surveys are
undertaken by independent third-party dilapidation surveyors to provide an
impartial view of any existing liabilities under the terms of the agreement as
well as all rental valuations providing an annual financial allowance for a
publican to address their ongoing repair obligation throughout their tenure in
the property.

In relation to statutory compliance (and arguably any works presenting a risk

to safety), the proposed guidance would be unreasonable:




a) The TPT should always have up to date Health & Safety documenta-
tion as part of their lease/tenancy responsibilities.

b) The TPT is best placed to get such documents as they are in control
of the premises and our rights of access do not always cover such
works.

c) The former PCA on the George, Eton case found “The general asser-
tion that it is unreasonable to produce statutory compliance certifica-
tion and that these are not necessary for a deed of variation is not
sufficient to make out the Claimant's case. In any event, compliance
with statutory requirements to ensure health and safety are not likely
to be costs which could objectively be considered unreasonable.”

d) There has been no recent challenge by a TPT to the requirement for
statutory compliance and we note there is no evidence cited that this
requirement is a barrier.

e) There is the potential for us to be found criminally liable under Health
& Safety legislation, such as The Gas Safety (Installation and Use)
Regulations 1988, if we grant a tenancy (or enter a substantive deed

of variation) of a property that is not compliant with statute.

Chapter 3: Transparency and fair dealing with decisions in respect of the
Landlord and Tenant Act 1954 in connection with the MRO process

It must firstly be noted that matters relating to the Landlord and Tenant Act 1954 (‘the 1954
Act’) are the jurisdiction of the High Court or the County Court (5.63(2) of the 1954 Act).
Under s.61(3) of the 2015 Act which the Adjudicator may publish guidance about—

(@) the application of any provision of the Pubs Code;

(b) steps that pub-owning businesses need to take in order to comply with the Pubs Code;
(© any other matter relating to the Pubs Code.

The service of s.25 notices and the justification of grounds of objection under s.30(1) of the
1954 Act do not fall under any of the above categories and is matter for the relevant courts as
above. The 2015 Act and the Pubs Code could have included such matters but did not do so, it

must be assumed that was deliberate.



The Civil Procedure Rules (‘CPR”) and the Pubs Code make clear the 1954 Act opposed
renewal and MRO are separate procedures:
a) When the renewal is unopposed, the CPR 56PD 3.26 provides that the 1954 Act process
is stayed pending the outcome of the MRO process; and
b) When the renewal is opposed, Regulation 29 of the Pubs Code provides that the MRO

process is stayed pending the outcome of the 1954 Act process.

Under the CPR (including the pre-action protocol) and under court orders in a case, there are
detailed provisions for disclosure of such documents relating to grounds of objection.
There is no requirement in the 2015 Act or the Pubs Code to provide such documents to the
tenant or the PCA.
Paragraph 12.1 seemingly describes new powers for the PCA to collect 1954 Act decision
information, which is not part of the powers under Part 2 of Schedule 1 of the 2015 Act or the
Pubs Code.
Paragraph 12.2 is effectively attempting to rewrite Regulation 41(4)(a) of the Pubs Code by
including ‘lease renewals’ in the list of matters on which records must be kept and shared.
Whereas our meeting minutes will usually record such discussions under the banner of current
or future business plans, one cannot escape the fact that the drafting of Regulation 41 is a
matter for the Secretary of State not the PCA.
Paragraphs 12.1 and 12.2 go far beyond guidance as to “steps that pub-owning businesses need
to take in order to comply with the Pubs Code”. The proposals would impose an obligation
upon POB’s in every case of an objection, to prepare a document to show that we are not
subjecting the tenant to detriment as a result of the service of an MRO notice, whether or not
the tenant has actually served or attempted to serve an MRO notice.
These proposals would amount to a legislative act to impose new obligations in an area which
is the province of the County Court.
Secondly, it is our view that the proposals are disproportionate. The sole justification in the
consultation for the PCA’s intervention in this area is the risk of a tenant perceiving, rightly or
wrongly, that they may have been subjected to detriment under Regulation 50 as a result of
serving an MRO notice. However:

1. No evidence is cited for that perceived risk or of it having any substance in reality.

2. The only reference to the service of .25 notices in the latest tenant survey is on page

17 where the tenant of one pub felt it may have impacted a decision on a separate pub,

but the survey confirms “we cannot objectively verify any such perceived link”.



3. There has been no arbitration case that we are aware of, where the POB has been found
to have served an opposed s.25 (or counter-notice to a s.26 notice) as a result of an
MRO notice having been served.

4. As made clear by the PCA’s figures, only 10% or so of MRO events lead to an MRO
notice, but the proposal would appear to apply to all opposed renewals, including those
where no MRO notice has been served and no Regulation 50 issue could arise; and

5. Thereis already a clear route of complaint available to TPTs who believe that they may
have been subjected to detriment in breach of Regulation 50.

Lastly, it is our belief that the proposals are unreasonable. Paragraph 12.1:

a) Requires the creation of a new type of document that would not be normally produced.
An intention to occupy for own use, for instance, is usually proven by a combination of
a wide range of documents produced over a period of time, showing the evolution of
the decision. It is simplistic to say that the intention to manage/operate under own use
is made on a singular and particular date. What is proposed appears to more closely
resemble a witness statement akin to what we would prepare for a senior employee for
use in the court proceedings. It would create a substantial administrative and bureau-
cratic burden.

b) Refers to the new document being evidence for the court, whereas the “best evidence”
rule means that such a document would be of far less evidential value than board
minutes, emails and other documents created as part of the formulation of the intention,
rather than at the end of it. This creates unnecessary and disproportionate duplication.

c) Appears to apply in all cases, including those where no MRO notice has been served
and no Regulation 50 issue could have arisen.

d) Contains an adverse inference provision which would reverse the burden of proof, so
that in the event the new document had not been correctly completed, we would have
to demonstrate that the opposition to renewal was not caused by the MRO notice. Such
a provision would contradict the existing process for Regulation 50 claims and be un-

reasonably oppressive.

The fixing in stone of the new document required by 12.1 and what can be said to tenants in
meetings is arguably perverse. The provision would essentially treat the new document as a
script which must be recited. It is inevitable in any conversion that there will be further
information (such as planning permission or licensing approval or conditions, design drawings,

contractor timings etc) which becomes available as the matter evolves, which this provision



would bar the BDM from sharing with the TPT. Further, as a matter of law, the date for us to

prove our intention is the hearing date of the 1954 Act renewal case. The provision may mislead

a tenant into thinking that such evolutions of the plan give them a defence to the objection.

The proposals are, therefore, ultra vires, disproportionate and unreasonable.

Questions

1

Would these proposed requirements for recording of decisions
and BDM conversations on taking back provide greater
assurance for TPTs in considering whether to seek the MRO
option?

Response:

Under the wording of para 12.1 the sharing of the record of 1954 Act
decisions 1s with the PCA, rather than the TPT. It 1s therefore unclear how the
TPT would be assured. If a TPT wishes to clarify the intentions of the POB
they already have the ability to action this under their LTS rights for serving

a s.26 notice.

Are there any other potential transparency requirements that
would provide greater assurance for TPTs in considering
whether to instigate the MRO process?

Response:

These would be matters for the Secretary of State to consider in his review of

the Pubs Code of which we have not seen any amendments recommended.

Chapter 4: MRO rent — considering disregards for tenant’s

improvements
Questions
1 Would requiring a POB to be clear as to how it is treating

tenants’ improvements in any MRO rent proposal assist in TPT
understanding and in reducing undue delay and potential
uncertainty in the MRO process?

Response:

As the PCA says, this issue 1s before the Secretary of State. It 1s unsatisfactory
to have duplicate processes and we consider it would be best to wait for the
outcome of the Secretary of State’s considerations.

The market rent definition in the 2015 Act is an established formula for
assessing rent. It is based on that from the Red Book, the RICS manual for

valuers, which states:




“The open market value ("OMV") is the best price obtainable in a transaction
completed on the valuation date based upon the following assumptions:

Q) a willing seller (a hypothetical owner who is neither eager nor
reluctant i.e. not forced but not at a price which suits only him/her).

(i) prior to the valuation, a reasonable period to market the property and
complete all the necessary legal formalities was available.

(ii1)  during this period, the state of the market was the same as at the date
of valuation.

(iv)  any bid from a special purchaser is excluded.

(V) all parties acted knowledgeably, prudently and without compulsion.
The 2015 Act could have used a more detailed set of assumptions and
disregards, such as from s.34 of the 1954 Act or from precedent leases but
chose not to. It is not clear why they did not, but it must be assumed to have
been intentional.

The specific drafting of the disregard is important as there are issues
regarding the formulation of a disregard of tenants’ improvements:

a) What works are classed as “improvements”?
b) Does it include fitting out, which is usually dealt with separately?
c) Does it apply to improvements carried out by a previous tenant?

d) Does it apply to unauthorised improvements as well as authorised

ones?
e) Does it apply to improvements carried out pursuant to an obligation?

f) How far back does the disregard go? In the 1954 Act it is 21 years
(subject to some detailed conditions as to continuity of protected sta-
tus), whereas in leases it is usually improvements done during the

term of the present lease.

In terms of comparing tied and free of tie rent offers, there are assumptions
and disregards in tied leases, which are not expressly present in the definition
of market rent in the 2015 Act, including:-




e An assumption that the property is in repair in accordance with the

TPT’s lease obligations.
e A disregard of inducements.

e An assumption that the property is ready to trade.

Therefore, any review of the definition of market rent in the 2015 Act would
have to address all those items.

It 1s presently clear that improvements are not disregarded on the MRO rent.
To change the definition of market rent under the 2015 Act would need
legislation. We do not believe that the PCA can, through s.61 Guidance,
rewrite the 2015 Act.

To have different interpretations of what is a “market rent” under the 2015

Act would lead to delay and uncertainty.

2 Should the POB’s position in respect of tenants’ improvements

be made clear to the IA where a referral to the IA is made?
Response: | This is effectively an attempt to amend the provisions of Schedule 3 of the
Pubs Code, which we do not believe to be within the powers of the PCA.

3 Are there circumstances in which it would be appropriate to not
disregard the value attributable to relevant tenant improvements
in respect of a proposed MRO rent?

Response: | Defining “relevant” improvements is not straightforward for the reasons

stated above.

Until the legislation is changed, the IA is required to review the rent in
accordance with the 2015 Act. There must be certainty, any further ambiguity
as to the criteria for assessing the market rent will only lead to an increase in

confusion and dispute.






