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Chapter 1: Proposals of rent in the MRO process

1. Would an obligation to provide transparent information in support of a
proposed MRO rent offer be useful to TPTs in understanding and/or
negotiating the proposed rent in an informed manner? Would this
better facilitate the progression of the MRO procedure?

It is self-evident that transparency is important to tenants in allowing for a
greater understanding of the information and consequently allowing for a
more informed negotiating position. To make this transparency obligatory is
an obvious move in the right direction in ensuring a compliant proposal.

The need for transparency is most acute when looking at the market rent
offer (MRO) provided by the POB and this has rightly been highlighted. There
is a need to create a consistency through a minimum level of information
provided with MRO proposal provided by the POB. It seems bizarre to us that
a level of disclosure given to the tenant is not that given to the Independent
Assessor and we can only assume this is to either delay the negotiation or to
obfuscate. The tenant should have the same level of transparent of
information to enable them to make an informed decision.

2. Does the above represent useful and appropriate information needed to
understand how a proposed MRO rent has been calculated and so
enable a TPT to better understand and/or negotiate the proposed MRO
rent?

The consultation document highlights what it considers may be useful
information and we will comment on these in turn (numbered as in the
consultation document):

4] Information held by the POB which provides evidence of the tied
pub’s level of trading in the last 3 years;

The trading levels of the pub are essential in understanding any proposal
and, whilst in most cases this information will already be known as a RAP
will have been produced that also requires it, a belt and braces approach
should be followed and any MRO proposal should also have it. This ensures
the detail is available for each and every MRO proposal including renewals
where a RAP may not be available to the tenant.
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4.2 Information held by the POB which presents a reasonable forecast
of the tied pub’s level of trading for the next 3 years;

Any MRO offer will detail the profitability of the pub. As a consequence it
should show the level of trade in that snapshot. We would urge that this
forecast is provided for the length of term between rent reviews. If a three
year cycle then an expected trading level for the next three years. If a five
year cycle then five years. The cumulative effects of inflation and
indexation can have an extreme longer term effect and are exponential
issues and if there is a five year cycle the effects are usually most
pronounced later rather than sooner.

4.3 Information held by the POB which describes any special
commercial or financial advantages provided to the TPT under the
terms of the tenancy or licence;

Special commercial or financial advantages (SCORFA), the countervailing
benefits has been a bone of contention for many years within the industry.
Previously under EU law a purchasing obligation such as a beer tie was
only permitted if there were genuine countervailing benefits. If a tenant is
to be able to calculate whether they are no worse off under a tie it is
imperative that they understand what these countervailing benefits are
and the value that the POB puts upon them.

One obvious example of this is the Business Development Manager (BDM).
The POB would doubtlessly consider the BDM a benefit to the tenant and
consequently place a value on this. If the tenant doesn’t know this value
how can they consider whether it is appropriate, how can they negotiate
the point? In this example the benefit to the tenant will differ in each
instance too. A POB may place a value of £5k on a BDM and that BDM
covers 20 sites. That’s a benefit value to the POB of £100k. The cost to the
POB is £60k all inclusive of contributions etc so there’s a net gain to the
POB of £40k per annum as well as the benefit of the employee that they
gain through the member of staff. Whilst some tenants may value the
benefit at £5k, others will not.

It is worth noting that the April 2009 Business and Enterprise Select
Committee stated:

‘There is no evidence demonstrating that a tied lessee receives
benefits not available to free of tie tenants or freeholders!
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Previous attempts to place a value on the countervailing benefits have
looked at the value per brewers barrel to the tenant. In doing so they used
the example of cost of development of estate by one POB and divided this
by the number of pubs in the estate to give an average. This is
fundamentally flawed, development money is not equally spent across an
estate and indeed a tenant may well be paying for a countervailing benefit
that is going entirely to a competitor. Whilst this may allow for an
assessment on the big picture for government it is of little value to the
individual tenant and should not be used as a get out clause by the POB.

Transparency is the key here. The Pubco, in assessing the countervailing
benefits must be applying a value to them, how else can they determine
whether the tenant is no worse off, a principle enshrined in the Pubs Code.
This should be transparently made clear to the tenant who can then make
their own assessment. Let us not forget that it is the tenant paying for this
benefit, they should know the cost.

4.4 A detailed profits valuation showing relevant heads of income (with
associated gross profit ratios), staffing and other costs, allowance for
tenant’s capital and tenant’s bid;

The greater the detail the greater the transparency. With variations in the
level of tie it is imperative that gross profit ratios are given for differing
income streams, with a breakdown of the wet income into minimum of the
following categories:

® Draught Beer
® Bitter-Standard

Bitter-Premium
Guest Ale (if applicable)
Lager-Standard
Lager-Premium
Stout

® Cider
Bottled Beers
Bottled Cider
PPL
Bottled Cider
PPS
Wines
Spirits
Minerals
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Whilst this may seem extensive it is imperative that a high level of
transparency remains.In fairness most POBs already provide RAPs with this
high level income detail.

When it comes to expenses sadly the high level of detail provided by most
in income is not provided. This should be discussed and standardised and
be as inclusive as is possible. Far too often the catch all of “other” is used.

4.5 Barrelage assumptions in relation to wet turnover with an
explanation where these materially differ from the actual barrelage
figures;

Too often we see barrelage assessment figures that seem pulled from thin
air and do not correlate with the actuality. A tenants barrelage trend shows
a decline over years, this is in line with the national picture where the
BBPA's own beer barometer shows a halving in on trade beer sales in a
generation. Yet the barrelage assumption firstly shows a level of barrelage
over and above that attained by the tenant and secondly shows no drop
over the following years. Of course if the tenant was a poorly performing
one this would be understandable, however in every circumstance we
have witnessed there has been no evidence in BDM notes that the tenant
was underperforming. Either the barrelage figure in the RAP is inflated or
the tenant is not getting the countervailing benefit of the BDM that they
are indirectly paying for.

Further to this the failure to account for the national trend in declining
beer sales alongside an index linked rent will result in an escalating rent
alongside declining sales, eroding the tenants income over the period of
the rent review cycle.

It is for this reason we would again reiterate the point we made earlier. The
RAP forecast covers the entirety of the review cycle period. We would
propose on a five year cycle a RAP is produced for the five year period and
an average of the five year rents applied (for other review period cycles a
similar process adopted to produce an average).

We would expect any deviation from actual and national trends are
thoroughly explained and substantiated.
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4.6 An elemental breakdown of, and justification for, levels of any
additional turnover such as food, rooms, gaming machines etc;

We would agree that any additional turnover is detailed along with relevant
and substantiated gross profit levels.

4.7 Details of any comparable evidence supporting the rent proposal.

We would agree that comparable evidence that supports the rent proposal
should be provided. However, we must recognise here that there is a
serious imbalance of available supporting evidence. A POB will have the
ability to cherry pick comparable evidence to suit, often knowing the
tenant will not have access to alternative comparable that don’t support
the rental model.

Whilst it wouldn’t be a direct comparable on many cases to the tenant will
have best knowledge of venues closer to them. In providing comparable
evidence that isn't just cherry picked we would recommend that further to
the comparable evidence submitted by the POB that they also submit the
details of the five closest sites that they own. This will allow the tenant to
have some idea of comparisons that aren’t cherry picked.

3. Would any other supporting information be considered helpful and, if
so, what?

As noted above we would recommend that rent levels are disclosed of
venues close to the venue owned by the Pubco. We suspect that Pubco’s will
try to avoid this claiming commercial sensibility, but given that comparable
evidence would be given to any independent assessment we feel this is not
relevant.
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Chapter 2: Removing uncertainty of potential financial barriers in the
MRO procedure

1. Where anincrease in deposit and/or rent in advance terms are
reasonable, would an incremental approach to reaching that increased
rent deposit and/or rent in advance, other than in exceptional
circumstances, provide stability for the POB in the management of its
estate?

Whilst recognising that some contracts require a deposit we have struggled
to understand why this deposit should increase simply because the contract
has changed from a tied lease to a market rent lease, we see no evidence of
an increased risk. However where this is insisted on by the POB and agreed
by the tenant as reasonable then we would urge that any increase be payed
in increments across the period of the term until first rent review.

We would expect the POB to take into consideration the increase in capital
used by the tenant.

Where there is no deposit in place in the contract of the TPT we believe it is
detrimental to introduce one.

2. Is a period of not less than a year appropriate as a reasonable transition
period for the build-up of rent deposit and/or rent in advance
payments? Otherwise, what minimum period may be appropriate?

As noted above we would consider a reasonable transition period for a
deposit to be over the term up to the next rent review.

3. Would such an approach provide clarity for a TPT on what to expect
from the MRO procedure and afford them better access to the MRO
option?

Transparency is fundamental. There should be no surprises and we believe a
detailed minimum standard adhered to by all POBs would be beneficial to the
TPT

4. Are there other considerations the PCA should take into accountin
considering this issue?

We would urge that affordability be taken into consideration. The increased

burden of moving to rent in advance and deposit may push a small site into
unviability for a period of time. Tenants may suffer short-term hardship for a
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time. It is because of this that we are that the timeframe is as long as possible
to ensure there is no perceived detriment in applying for a MRO as noted
above.

Dilapidations

1. Are there any reasons why the PCA should not, other thanin
exceptional circumstances, prohibit as unreasonable terminal
dilapidations during the MRO procedure and/or prohibit the
requirement of completion or agreement to completion of statutory
compliance as a condition of entry into a MRO tenancy?

There is no reason we can perceive where it would be appropriate for a POB
to serve a terminal dilapidations report during the MRO process.

With regard to statutory compliance this should not be a condition of entry
into the MRO process. This implies that it's okay not to be compliant on a tied
lease. It's a completely separate matter and should be dealt with as such. We
are concerned that the POB would relax checks on compliance on tied
leaseholders on the hope that tenants will fall foul of compliance at review,
this could have awful consequences at the extreme.

Chapter 3: Transparency and fair dealing with decisions in respect of
the Landlord and Tenant Act 1954 in connection with the MRO
process

1. Would these proposed requirements for recording of decisions and
BDM conversations on taking back provide greater assurance for TPTs
in considering whether to seek the MRO option?

The requirement of the POB to keep a written, contemporaneous, record of
when decisions around opposing renewal of a tied tenancy are made in
respect of any particular tied pub and including in that record the business
reasons for that decision in each case is a step in the right direction. Whilst
recognising the right of the POB to take back a venue for their own use under
the L&T Act there is a conflict here with Regulation 50 in some cases and
even when there is no conflict there is a perceived one.

Cases have been raised with us where no section 25 notice is issued by a
POB until a Section 26 notice is received and the intention to seek a market
rent is communicated to the POB. The tenant, rightly we believe, perceives
that the POB has only issued proceedings to take the venue back for
managed use because of the MRO request. Not only does this have a
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detrimental effect of the tenant but there is a more nuanced behavioural
issue here where a Sword of Damocles is hung above all tenants. The
perception is that should they consider MRO then they will lose their
livelihood and their home in many cases. Whether the threat is real or not the
tenant perceives the threat and is deterred by association from seeking a
market rent.

We are also aware of cases where venues are being taken back by the POB
for managed use where the venue is not directly managed by the POB who
utilise a self-employed manager.

For the the requirements to have the desired effect there needs to be a tight
description. It would be too easy for a POB to say they are “considering”
taking back into management a site. This could be a cover-all for all venues
and we would be no further down the line in the threat of taking back being
detrimental to the TPT. Even with very specific discussions tabled by the POB
they are still only likely to see daylight when an MRO application is made. In
essence a POB could minute a meeting where all venues are considered to
be taken back for managed use and only when the MRO request is received
is the plan to take back triggered. This, in our opinion is detrimental. The only
way around this that we can envisage is that any discussion relating to taking
back for own use is communicated directly to the TPT at the earliest
opportunity and no later than two weeks after the discussion has taken place.
Further to this no plans should be made within the last six months of the
contract to allow the tenant to make a section 26 notice without fear that
applying for a market rent will result on a section 25 notice on the grounds of
own use (this would not preclude the POB objecting to a renewal on other
grounds).

2. Are there any other potential transparency requirements that would
provide greater assurance for TPTs in considering whether to instigate

the MRO process?

As noted above the communicating of the POB wishing to take back for own
use to the TPT at the earliest opportunity is fundamental.
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Chapter 4: MRO rent — considering disregards for tenant’s
improvements

1. Would requiring a POB to be clear as to how it is treating tenants’
improvements in any MRO rent proposal assist in TPT understanding
and in reducing undue delay and potential uncertainty in the MRO
process?

Requiring the POB to be clear as to how it is treating tenants’ improvements
will assist in reducing undue delay and potential uncertainty in the MRO
process. We would however argue that this disclosure should be made when
any permission to make improvements is made by the tenant and not post
the spend when making an MRO application. Failure to do this could result in
tenants uncertainty as to how their spend will be treated and possible
investment consequently not being made. This will also have an implication
on a pubco, at a latter date, seeking to take back a venue at renewal. WE are
aware of a POB taking back a site for their own management following a large
capital expenditure by the TPT.

2. Should the POB's position in respect of tenants’ improvements be made
clear to the 1A where areferral to the IA is made?

The POB’s position must be made clear to all parties including the IA where a
referral is made. This must also include any discussions around the
permission to make improvements as noted in the previous answer.

3. Are there circumstances in which it would be appropriate to not
disregard the value attributable to relevant tenant improvements in
respect of a proposed MRO rent?

We can foresee no circumstances where a disregard would not be
appropriate to the tenant when they have made relevant improvements.
There should be no detriment to the tenant, if it would have applied to their
tied agreement so it should apply to their MRO. Failure to do this will lead to a
disincentive to tenants to make improvements and also disincentive to take a
MRO having already made improvements.
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