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Please return completed forms to:

Email to: office@pubscodeadjudicator.gov.uk

Write to:

Office of the Pubs Code Adjudicator
4th Floor

23 Stephenson Street

Birmingham

B2 4BJ

When responding, please state whether you are responding as an individual or representing
the views of an organisation.

Your response will be most useful if it is framed in direct response to the questions posed,
though further comments and evidence are also welcome.

Confidentiality and data protection

Information you provide in response to this consultation, including personal information, may
be disclosed in accordance with UK legislation (the Freedom of Information Act 2000, the UK
General Data Protection Regulation, the Data Protection Act 2018 and the Environmental
Information Regulations 2004).

Please note that the Pubs Code Adjudicator intends to publish all responses to this
consultation subject to any redactions we may make for legal reasons. If you want the
information that you provide to be treated as confidential, please tell us, preferably giving
reasons, but be aware that we cannot guarantee confidentiality in all circumstances.

If we receive a request for disclosure of the information, we shall take full account of your
explanation, but we cannot give an assurance that confidentiality can be maintained in all
circumstances. An automatic confidentiality disclaimer generated by your IT system will not
be regarded by us as a confidentiality request.

We will process your personal data in accordance with all applicable data protection laws.
See our privacy policy.

We will publish all responses, subject to any redactions made for legal reasons, together
with a summary on GOV.UK. The published information will include a list of business names
or organisations that responded, but not people’s personal names, addresses or other
contact details.

| want my response to be treated as confidential OI

Comments:



Details

Name: I

Organisation: Punch Pubs & Co

Position: |

Postal address: Jubilee House, Second Avenue, Burton on Trent, Staffs, DE14
2WF

email: I

Tied Pub Tenant

Non-tied tenants (please indicate if you have previously been

a tied tenant and when)

X Pub owning business with 500 or more tied pubs in England and Wales

Other pub owning business (please describe, including number of tied
pubs in England and Wales)

Tenant representative group

Trade association

Consumer group

Business representative organisation/trade body

Charity or social enterprise

Individual

Legal representative

Consultant/adviser

Trade union or staff association

Surveyor

Other (please describe)




Chapter 1: Proposals of rent in the MRO process

Questions

1

Would an obligation to provide transparent information in
support of a proposed MRO rent offer be useful to TPTs in
understanding and/or negotiating the proposed rent in an
informed manner? Would this better facilitate the progression of
the MRO procedure?

Response:

Transparent information in support of a proposed MRO rent offer
would be useful to TPTs in understanding the proposed rent in an
informed manner. However, we are already providing this
information, therefore it is unclear why statutory guidance is required
on this aspect.

Changes to the code (following the first statutory review) are planned
to come into force from 1 April 2022 with the Government amending
“the MRO process in order to encourage and enable the parties to
negotiate the proposed MRO terms and the proposed rent during a
resolution period of three months. These changes therefore focus on
improving the process before a formal dispute can be referred to the
PCA or the Independent Assessor. The Government believes that
the new proposed process will be easier to use, encourage both
parties to seek to negotiate compliant MRO terms and rent and
reduce the number of referrals for arbitration.”

We therefore urge the PCA to pause guidance on this point until the
Code has been approved and amended by Parliament as a single,
longer period of negotiation will help facilitate progression without
statutory guidance on appropriate and/or minimum levels of
information being required.

If introduced at all, guidance of this nature would be more
appropriate in the Regulatory Compliance Handbook rather than
statutory guidance.

Does the above represent useful and appropriate information
needed to understand how a proposed MRO rent has been
calculated and so enable a TPT to better understand and/or
negotiate the proposed MRO rent?

Response:

Some of the suggested information detailed would be both useful
and appropriate and would allow TPTs to better understand and/or
negotiate the proposed MRO rent and build confidence between
parties.

However, this should be limited to 4.1, 4.2 and 4.3, which will already
be provided as part of the tied rent proposal. Going any further than
this would put the TPT at an advantage compared to a Free of Tie
rent negotiation on the open market.




3 Would any other supporting information be considered helpful
and, if so, what?

Response: | It is worth noting here that due to our consistency of approach, the
tied partnership benefits — both financial and SCORFA - and
transparency of information with our TPTs, only 11% of those who
have pursued the MRO option since the Code’s inception, have
ended up actually taking an MRO tenancy.

Chapter 2: Removing uncertainty of potential financial barriers in the
MRO procedure

Rent payments/ rental deposit

Questions

1 Where an increase in deposit and/or rent in advance terms are
reasonable, would an incremental approach to reaching that
increased rent deposit and/or rent in advance, other than in
exceptional circumstances, provide stability for the POB in the
management of its estate?

Response: | It is important to note that the decision on whether to provide an
incremental approach to reaching an increased rent deposit and/or
rent in advance should be considered on an individual case basis
based on the strength of the TPT’s credit worthiness and their
existing deposit levels.

If we apply a one size fits all approach, then this could result in the
TPT being presented with an opportunity which would not normally
be available in the open market through a free of tie commercial
agreement.

The unintended consequence being that those who achieve a free of
tie arrangement via MRO may not only be in a ‘no worse off’ position,
as per the intention of the Code, but also in a ‘better off’ position than
if they were not subject to any product or service tie and had arrived
at that opportunity via the open market.

We are of the belief that this is not the intention of The Code.

2 Is a period of not less than a year appropriate as a reasonable
transition period for the build-up of rent deposit and/or rent in
advance payments? Otherwise, what minimum period may be
appropriate?

Response: | As mentioned above any decision on the transition period should be
considered on an individual case basis based on the strength of the
TPT’s credit worthiness and their existing deposit levels.




If the minimum deposit build up period is too long, then it could
negatively impact the investment value.

3 Would such an approach provide clarity for a TPT on what to
expect from the MRO procedure and afford them better access
to the MRO option?

Response: | We consider that there should not be a one size fits all approach,
instead it should be considered on an individual case basis.

It should be noted that an MRO tenancy is a commercial contract
and therefore the TPT must expect different terms, with fewer
‘partnership’ benefits that come with the tie.

We make our TPTs fully aware of the differences in the agreements
during negotiations i.e., BDM support, SCORFA benefits, marketing
collateral etc.

4 Are there other considerations the PCA should take into
account in considering this issue?

Response: | To be wholly consistent with the ‘no worse off’ principle, the
opportunity presented through MRO to explore a commercial free of
tie arrangement should be the same agreement terms as if such an
opportunity had occurred via the open market at the outset of the
existing agreement (i.e. standard commercial free of tie terms
common in the market).

Dilapidations

Questions

1 Are there any reasons why the PCA should not, other than in
exceptional circumstances, prohibit as unreasonable terminal
dilapidations during the MRO procedure and/or prohibit the
requirement of completion or agreement to completion of
statutory compliance as a condition of entry into a MRO
tenancy?

Response: | This matter should be considered on a case-by-case basis and the
decision should be based on the condition of the property, (which will
be determined by the schedule of dilapidations) and the potential
length of the MRO lease.

A property in a poor condition can have an impact on trading at the
property; continuing to trade the property in a dilapidated state will
affect the TPT’s ability to trade.




Statutory compliance is a legal requirement, and it is a duty of a
responsible landlord to consider their repairing obligations and
options and ensure these works are completed where required.

A cross-industry working group, led by the BBPA, UKH and the BII,
was established in April 2019 to investigate the issue of dilapidations
disputes and subsequently develop a best practice approach. These
meetings were attended by the previous PCA as an observer.

The purpose is to provide best practice guidance that, if followed,
seeks to minimise the risk of disputes at the end of agreements.

Work was caused during the pandemic but has since started again
with the intention to publish this guidance as soon as possible,
subject to approval by the BBPA Council.

Chapter 3: Transparency and fair dealing with decisions in respect of the
Landlord and Tenant Act 1954 in connection with the MRO process

Questions

1 Would these proposed requirements for recording of decisions
and BDM conversations on taking back provide greater
assurance for TPTs in considering whether to seek the MRO
option?

Response: | As a POB we already keep a written contemporaneous record of
when decisions around opposing renewals of a tied tenancy are
made.

We regularly review our estate and will always consider all available
options leading up to the renewal process and document these
decisions.

The requirements of the Pubs Code already ensure that BDMs keep
comprehensive and accurate meeting notes of all conversation with
TPTs so no further measures are required.

It is worth noting, that in the November 2020 Licensee Index (KAM
Media), there was an uplift in satisfaction ratings with BDMs, with
scores increasing across the six biggest pub companies. Punch was
no exception and saw our overall BDM rating increase from 7.7 to
8.7.

This placed us first out of the ‘Big 6’, which was a rise in rank from
October 19 of third.




Are there any other potential transparency requirements that
would provide greater assurance for TPTs in considering
whether to instigate the MRO process?

Response:

No additional transparency is required beyond the information
already being provided.

Chapter 4: MRO rent — considering disregards for tenant’s

improvements
Questions
1 Would requiring a POB to be clear as to how it is treating

tenants’ improvements in any MRO rent proposal assistin TPT
understanding and in reducing undue delay and potential
uncertainty in the MRO process?

Response:

We make it clear to the TPT in the Rent Assessment Proposal how
we have treated any tenants’ improvements. In the majority of cases
landlord’s authorised improvements do not exist. The definition of
Market rent in the legislation is defined elsewhere but taken into
account by our RICS valuers in setting the MRO rent.

The obligation to understand the definition of Market Rent and how
this is affected or not by any improvements sits with the |IA as they
are the professional experts asked to make a determination.

2

Should the POB’s position in respect of tenants’ improvements
be made clear to the IA where a referral to the IA is made?

Response:

The SBEEA 2015 states the definition of market rent.

It is made clear to both the TPT and the IA that the market rent has
been reached based on the assumptions in the code.

We would suggest that as POBs are following the precedent set by
the 1As, then PCA guidance is not required to regularise the
approach.

Are there circumstances in which it would be appropriate to not
disregard the value attributable to relevant tenant improvements
in respect of a proposed MRO rent?

Response:

Disregard for tenants’ improvements is a known omission from the
2015 Act and errors in law should be resolved in the legislation. As
noted above, until the legislation is changed, the IA is required to
review the rent in accordance with the 2015 Act. There must be
certainty and clarity as to the correct eligibility, as any further




ambiguity as to the criteria for assessing the market rent will only
lead to an increase in confusion and potential dispute.






