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INTRODUCTION

This document sets out the response from Greene King to the Pubs Code Adjudicator’s (PCA)

consultation on proposals to issue statutory guidance on matters relating to the operation of the Pubs
Code.

Greene King is the UK’s leading brewer and pub retailer and has brewed beer in Bury St. Edmunds,
Suffolk and sold it through our pubs for over 200 years. We also brew award-winning beers from our
Belhaven Brewery in Dunbar. Today we employ 40,000 people and we operate c.2,600 managed and
tenanted pubs, restaurants and hotels across England, Wales and Scotland. Our leading retail brands
and formats include Hungry Horse, Farmhouse Inns and Chef & Brewer.

Our brewing portfolio includes Greene King IPA, Old Speckled Hen, Abbot Ale, Ice Breaker and
Belhaven Best.

Greene King is one of the six pub-owning businesses covered by the Statutory Pubs Code and
Adjudicator due to the size of our tenanted estate. As of 30 September 2021, Greene King (through its
various group companies) owned 804 tied pubs in England and Wales which are let out on a range of
leases and tenancies. This represents approximately 10% of the tenanted tied pubs in England and
Wales operating under the Pubs Code regulations.

Today, Greene King is recognised for the quality of its pub estate and the strong partnerships we have
with our tied pub tenants. A key part of establishing this reputation has been our continued, significant
level of investment in our tied estate and the value provided to tied pub tenants through the SCORFA!
benefits. The type of support provided to Greene King tenants includes transformational investments,
building repairs, training and development opportunities. Our response to the coronavirus pandemic
has also demonstrated the effectiveness of the tied pub model at providing support to tenants.

! Special Commercial or Financial Advantages



Chapter | - Proposals of rent in the MRO process

1. Would an obligation to provide transparent information in support of a proposed
MRO rent offer be useful to TPTs in understanding and/or negotiating the
proposed rent in an informed manner? Would this better facilitate the
progression of the MRO procedure?

Yes. We agree to the provision of information that enables the TPT to understand the
proposed rent. However, we make the following comments in respect of the suggested
information listed in the consultation document.

Information held by the
POB which provides
evidence of the tied
pub’s level of trading in
the last 3 years

Greene King already provides a 3 year
history of drinks purchases and machine
income, where known. However, we will not
have information of products not purchased
from us including food, drinks, machines and
accommodation income.

Information held by the
POB which presents a
reasonable forecast of
the tied pub’s level of
trading for the next 3
years

Greene King advises that this would be a
speculative and hypothetical forecast and
therefore assumptions would be less reliable.
However, where there are known factors
that may affect trading i.e. the development
of new housing or a factory closure, these
would be considered. Our rent assessments
are undertaken in line with RICS guidance
and there is no requirement to provide
further forecasting other than in the shadow
profit & loss calculation.

Information held by the
POB which describes
any special commerecial
or financial advantages
provided to the TPT
under the terms of the
tenancy or licence

Greene King encloses a copy of its Running a
Pub Information Guide with all MRO full
responses. This guide describes the special
commercial or financial advantages of being a
TPT with Greene King.

A detailed profits
valuation showing

relevant heads of income

(with associated gross

profit ratios), staffing and

other costs, allowance
for tenant’s capital and
tenant’s bid

Greene King already provides a detailed
shadow profit & loss report with its MRO full
responses.

Barrelage assumptions in
relation to wet turnover
with an explanation
where these materially
differ from the actual
barrelage figures

Greene King provides barrelage information
in the shadow profit & loss report. An
additional document is also supplied where
we explain any supplemental information
regarding our assumptions.




6 | An elemental breakdown Greene King provides this information in the

of, and justification for, shadow profit & loss report. An additional
levels of any additional document is supplied where we explain any
turnover such as food, supplemental information regarding our
rooms, gaming machines assumptions.
etc

7 | Details of any Greene King will reference whether
comparable evidence comparable information has been used in the
supporting the rent supplemental information regarding our
proposal assumptions. However, it is noted that the

best quality comparable evidence is difficult
to come by because of its confidential nature.
It can also be unreliable. Information in the
public domain, such as letting details, can be
misleading as this is not evidence of agreed
terms.

2. Does the above represent useful and appropriate information needed to
understand how a proposed MRO rent has been calculated and so enable a TPT to
better understand and/or negotiate the proposed MRO rent?

Yes.
Please see table of comments under question I.

3. Would any other supporting information be considered helpful and, if so, what?

There is no other supporting information from a POB that would be considered helpful,
however it would be helpful for the TPT to share their accounts. This would assist with the
MRO rent assessment ensuring any assumptions made by the POB are reasonable.

Chapter 2 - Removing uncertainty of potential financial barriers in the MRO
procedure

Rent payments/ rental deposit

1. Where an increase in deposit and/or rent in advance terms are reasonable, would
an incremental approach to reaching that increased rent deposit and/or rent in
advance, other than in exceptional circumstances, provide stability for the POB in
the management of its estate?

We agree that a term which allows the TPT to build up the rent deposit and/or move to
quarterly rents in advance is likely to be reasonable. Greene King generally permits TPTs to
do so if they request this. However, we do not share the view that it should be included in
statutory guidance in this way. And we do not consider that it provides stability for the POB
since it creates confusion as to the test of lawfulness.

We are concerned that the use of the phrase “exceptional circumstances” is misleading since
this differs from the correct test in the legislation as to the lawfulness of any term other than
the rent, which is whether it is (a) reasonable and (b) common in a free-of-tie lease of a pub.
This also might be seen as reversing the higher burden of proof so that it is for the POB to

prove that the circumstances are exceptional. The test is not whether the term is reasonable
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and common. The test is whether the lease contains any terms which are not reasonable or
common. A term which allows the TPT a period of transition is always going to be reasonable
save that there may possibly be an argument over the precise terms, for example the duration
of the transition period.

However, we would suggest that it is not common in a free-of-tie lease of a pub because free-
of-tie tenants tend not to transition (save for under this statutory scheme). If a free-of-tie
tenant starts on the basis that they pay their rent monthly they will remain on that basis for
the duration of the lease. If the rent increases they will have to meet the increase in any rent
deposit that results and it is rare to see any provision which cushions the tenant in that
situation. So statutory guidance that had the effect of requiring such a transition period would
appear to be out of kilter in the market and make a TPT better off than would be the case for
a free-of-tie tenant not going through MRO.

However, this says nothing about whether the absence of such a provision makes
unreasonable terms of the lease which would otherwise be reasonable. There may be
reasonable reasons for the omission. In many cases the tenant will be negotiating a tied lease
alongside a free-of-tie lease and the renewal lease will not contain a provision for a build-up. It
also has the potential to import into the analysis considerations of affordability, which we
would suggest go beyond what those who created the legislation considered to be relevant.

Publishing statutory guidance along the lines proposed might therefore be interpreted as
having the effect of altering the test by creating the inclusion of such a provision as the
default, and that would cause difficulties when it comes to the burden of proof, which lies on
the tenant.

Is a period of not less than a year appropriate as a reasonable transition period for
the build-up of rent deposit and/or rent in advance payments? Otherwise, what
minimum period may be appropriate?

We consider that a period of not less than a year would be a reasonable transition period.
However, we repeat our comments in reply to question | above. The test is not whether
the term is a reasonable one; it is whether the absence of this provision renders another
term unreasonable and attaching to a covenant to pay rent quarterly or to increase a
deposit within a period of less than a year will not necessarily be unreasonable. In the case
of a deposit it may also depend on the amount of the increase.

Would such an approach provide clarity for a TPT on what to expect from the
MRO procedure and afford them better access to the MRO option?

Not necessarily since the use of the phrase “other than in exceptional circumstances” creates
confusion for the reasons set out in reply to question | above.

Are there other considerations the PCA should take into account in considering
this issue?

See our reply to question | above.



Dilapidations

1. Are there any reasons why the PCA should not, other than in exceptional
circumstances, prohibit as unreasonable terminal dilapidations during the MRO
procedure and/or prohibit the requirement of completion or agreement to
completion of statutory compliance as a condition of entry into a MRO tenancy?

We repeat comments in the reply to the question on transition as to the inclusion of the
phrase “other than in exceptional circumstances”. It is also unclear what exceptional
circumstances might be. Who is “exceptional” to be interpreted. Greene King approaches the
need for repairs to be carried out on a case-by-case basis. There will be situations where a
POB requires work to be undertaken. It is common for such matters to be put off by TPTs
and only dealt with at renewal (whether the lease is tied or free-of-tie). This is because the
Leasehold Property (Repairs) Act 1938 (“the 1938 Act”) which affords significant protection
to tenants from the enforcement of repairing obligations mid-term does not apply during the
last 3 years of the term. Situations where it is likely to be reasonable to require works
include:

In

e The condition of the premises and where the tenant is in breach of covenant, the seriousness
of the breach and the measures that may be ongoing to secure compliance with the repairing
covenants.

e  Whether the existing lease contains covenants to undertake specific works within a specified
period of time.

e  Where urgent work or measures to comply with legislation is required and, were the 1938
Act to apply, the tenant would be required to undertake them. In practice this is the approach
which Greene King commonly takes.

e  Where the MRO event is a lease renewal and the landlord opposes the new lease on grounds
that include ground (a) of Section 30(1) of the 1954 Act. This is a discretionary ground and it
is open to the Court to dismiss the ground of opposition (including by consent) on conditions
that the works are undertaken. In such a situation it would be a bizarre result if it was
unreasonable for the POB to require that the MRO lease contained similar terms. It would put
such a tenant in a better position than would be the case absent this statutory scheme.

e  Where the existing lease contains a full covenant to repair to one where the repairs are
limited. This might be the case where the MRO lease is for a relatively short term and the
repairing covenant is commensurate with that term by being limited in its scope or because
the tenant’s obligation is limited to putting into better condition than the condition at lease
commencement as evidenced by a schedule of condition. This would mean that the expiry of
the old tied lease is the trigger for dilapidations as the repairing obligations will not roll on.

Whether such instances would be regarded as “exceptional” is unclear. We suspect they are more

common than the PCA anticipates. In the absence of any evidence, however, it will be impossible

for the parties to determine this.

It should be noted that there is a distinct difference between dilapidations repairs and statutory
compliance liabilities. Greene King considers that statutory compliance elements must be dealt
with in a specified period of time to ensure legislation is met. If a TPT has not met their statutory
obligations, it is not unreasonable for a responsible Landlord to require these are met before
entering into a new contract where the TPT will continue to have these obligations.
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A timetable commensurate with the severity of dilapidations repairing works would be considered
reasonable. Greene King’s TPTs are reminded in writing of their repairing obligations on an annual
basis. In addition, a periodic visit by a property surveyor is also made to support those TPTs on
long term leases in the management of their repairing obligations.

Chapter 3 - Transparency and fair dealing with decisions in respect of the Landlord and
Tenant Act 1954 in connection with the MRO process

Would these proposed requirements for recording of decisions and BDM
conversations on taking back provide greater assurance for TPTs in considering
whether to seek the MRO option?

Yes.

Are there any other potential transparency requirements that would provide
greater assurance for TPTs in considering whether to instigate the MRO process?

No.

Chapter 4 - MRO rent - considering disregards for tenant’s improvements

1.

Would requiring a POB to be clear as to how it is treating tenants’ improvements
in any MRO rent proposal assist in TPT understanding and in reducing undue delay
and potential uncertainty in the MRO process?

Yes. Greene King’s shadow profit & loss report allows for the recording of any allowance.
Further information would also be recorded in the supplemental document supplied with the
shadow profit & loss report.

Should the POB’s position in respect of tenants’ improvements be made clear
to the IA where a referral to the IA is made?

Yes.

Are there circumstances in which it would be appropriate to not disregard the

value attributable to relevant tenant improvements in respect of a proposed
MRO rent?

The proper approach should be that if the improvement was undertaken,
(2) during the term of the previous lease; and
(b) it would have been disregarded under the previous tied lease.

In our view it would be unreasonable and uncommon for the same improvement to be
disregarded in the MRO lease. However, in situations where that is not the case (because for
example the improvement would not have been disregarded under the previous lease as it was
agreed it would not be disregarded or because it was agreed not to be an improvement or
because it was pursuant to an obligation on the part of the tenant) then it will generally be
reasonable and common for the improvement not to be disregarded in any rent review provision
in the MRO lease. This will also replicate the approach taken by the Court in a 1954 Act renewal
(which may be running alongside MRO). Whether this is actually the case will depend on the
circumstances of a particular case.





