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Pubs Code Adjudicator: Consultation on proposals to issue statutory
guidance on matters relating to the operation of the Pubs Code

Confidentiality and data protection

| want my response to be treated as confidential [

Comments: We are happy for our response to be published alongside other responses, but with the
personal contact details removed.

Contact details

Name: I

Organisation: British Beer and Pub Association

Position: IR

Postal address: Ground Floor, 61 Queen Street, London EC4R 1EB

Email: I

Tied Pub Tenant

Non-tied tenants (please indicate if you have previously been

a tied tenant and when)

Pub owning business with 500 or more tied pubs in England and Wales

Other pub owning business (please describe, including number of tied pubs in England
and Wales)

Tenant representative group

X Trade association

Consumer group

X Business representative organisation/trade body

Charity or social enterprise

Individual

Legal representative
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Consultant/adviser

Trade union or staff association

Surveyor

Other (please describe)

Introduction

The British Beer & Pub Association is the leading trade body representing companies across the UK,
which between them own around 20,000 pubs and brew over 90 percent of beer sold in the UK.
Member companies have many different ownership structures, including UK PLCs, privately-owned
companies, independent family-owned brewers and UK divisions of international brewers.

The brewing and pub industry in the UK makes a major contribution to the local and national
economy. The sector generates £23 billion of economic value and supports 900,000 jobs. 85% of
pubs in the UK are run as SMEs.

General points

In addition to the specific responses to the questions, we also wish to make the following general
points:

The timing of this consultation is somewhat at odds with both the publication of the
Government’s amendments to the Code arising from the first statutory review, and a sector that
is still in recovery. We hope the proposals in this consultation are reviewed in light of the recent
Code amendments.

There should always be a requirement to demonstrate how proposed changes to guidance are
evidence-based. The scale and nature of the problem should be clearly demonstrated, and how
each proposal will address that problem. We are concerned that throughout the proposals
within this consultation, there is a general lack of compelling evidence of the need for statutory
guidance.

We believe the key element of the proposals is likely to be outside the scope of the Pubs Code
and the PCA, namely Section 3 - Transparency and fair dealing with decisions in respect of the
Landlord and Tenant Act 1954 in connection with the MRO process.

The number of MROs that have been requested or successfully completed should not be used as
the benchmark for the success of the Code and its accompanying guidance. We are disheartened
that the nature of the proposals in this consultation reinforce that this is the singular and most
relevant indicator. Success of the Code should be reflected by tied tenants satisfied with their
tied deal and that they are no worse off than under a free-of-tie arrangement.

The proposals have the potential to weigh a tenant down with an increased volume of
information, some of which seems of questionable value. This could arguably lead to greater
confusion rather than greater understanding.

Best practice when proposing to introduce new guidance would be to share draft guidance with
stakeholders, to be developed in conjunction with those stakeholders. We would ask that this
approach is adopted here. Equally, a timetable for the guidance (e.g. when will it come into
effect, what period will it apply to) should be indicated.
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Questions

Proposals of rent in the MRO process

1. Would an obligation to provide transparent information in support of a proposed MRO rent offer
be useful to TPTs in understanding and/or negotiating the proposed rent in an informed manner?
Would this better facilitate the progression of the MRO procedure?

Yes, but POBs are already doing this and therefore it is unclear why statutory guidance is required on
this aspect.

2. Does the above represent useful and appropriate information needed to understand how a
proposed MRO rent has been calculated and so enable a TPT to better understand and/or negotiate
the proposed MRO rent?

Iltems 4.1, 4.2 and 4.3 are not possible to provide in their entirety as POBs will not have access to
data on tenants’ costs. Rent and a P&L could be provided but it would be extremely difficult to
provide any forecasts for a tenant which is unknown and has no record with the business.

It is not apparent what heads of income (4.4), barrelage (4.5) and additional turnover (4.6)
specifically add to the overall evidence or forecasts of trading currently in Schedule 3. As noted the
earlier, suggestions for additional information provision must be driven by a clear need for such
information and an appreciation of whether it aids tenants or merely adds to the weight of
information that they are already given.

In broad terms, POBs are unable to provide any information that would breach GDPR requirements.

3. Would any other supporting information be considered helpful and, if so, what?

There is no other supporting information from a POB that would be considered helpful, however it
would be helpful for the TPT to share their accounts. This would assist with the MRO rent
assessment ensuring any assumptions made by the POB are reasonable.

In more general terms, we would suggest that in many (if not all cases) it will be important that the
tenant receives suitable independent and professional advice in order assist them in reviewing the
information provided to them.

Removing uncertainty of potential financial barriers in the MRO procedure

Rent payments/ rental deposit

1. Where an increase in deposit and/or rent in advance terms are reasonable, would an incremental
approach to reaching that increased rent deposit and/or rent in advance, other than in exceptional
circumstances, provide stability for the POB in the management of its estate?

This approach is already being taken by POBs in many cases, on an individual basis. However, it
would not be appropriate to advocate an incremental approach is required in all cases. In this

Page 3 of 9



context, it is not clear what are the current detrimental practices by the regulated POBs (as opposed
to historic issues) that are driving this proposed action.

If introduced at all, guidance of this nature would be more appropriate in the Regulatory Compliance
Handbook rather than statutory guidance.

In general, we question whether “exceptional circumstances” should be included in statutory
guidance but if the phrase is to be used within the guidance, it needs greater elaboration and
illustration. Without greater detail, its inclusion is more likely to invite disputes.

We are concerned that the use of this phrase is misleading since it differs from the correct test in the
legislation as to the lawfulness of any term other than the rent, which is whether it is (a) reasonable
and (b) common in a free-of-tie lease of a pub. This also might be seen as reversing the higher
burden of proof so that it is for the POB to prove that the circumstances are exceptional. The test is
not whether the term is reasonable and common. The test is whether the lease contains any terms
which are not reasonable or common. A term which allows the TPT a period of transition is always
likely to be reasonable save that there may possibly be an argument over the precise terms, for
example the duration of the transition period.

However, we would understand that it is not common in a free-of-tie lease of a pub because free-of-
tie tenants tend not to transition. If a free-of-tie tenant starts on the basis that they pay their rent
monthly they will likely remain on that basis for the duration of the lease. If the rent increases they
will have to meet the increase in any resultant rent deposit and we believe it is rare to see any
provision which cushions the tenant in that situation. On that basis, statutory guidance that had the
effect of requiring such a transition period would appear to be out of kilter in the market and make a
TPT better off than would be the case for a free-of-tie tenant not going through MRO.

This says nothing about whether the absence of such a provision makes unreasonable terms of the
lease which would otherwise be reasonable. There may be reasonable reasons for the omission. We
believe that in many cases the tenant will be negotiating a tied lease alongside a free-of-tie lease
and the renewal lease will not contain a provision for a build-up. We understand that it also has the
potential to impact the analysis of considerations of affordability, which we would suggest goes
beyond what those who created the original legislation considered to be relevant.

Publishing statutory guidance along the lines proposed might therefore be interpreted as having the
effect of altering the test by creating the inclusion of such a provision as the default, and that would
cause difficulties when it comes to the burden of proof, which lies on the tenant.

2. Is a period of not less than a year appropriate as a reasonable transition period for the build-up of
rent deposit and/or rent in advance payments? Otherwise, what minimum period may be
appropriate?

Defining a minimum period of one year too prescriptive and removes the flexibility for agreeing
case-specific periods. There is a danger that prescriptive requirements can stifle innovation and
market responsiveness which could introduce a lowest common denominator that disadvantages
future tenants.
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3. Would such an approach provide clarity for a TPT on what to expect from the MRO procedure and
afford them better access to the MRO option?

Not necessarily since the use of the phrase “other than in exceptional circumstances” creates
confusion for the reasons set out in reply to Q1 above.

See also answer to Q2.

4. Are there other considerations the PCA should take into account in considering this issue?

N/A

Dilapidations

1. Are there any reasons why the PCA should not, other than in exceptional circumstances, prohibit as
unreasonable terminal dilapidations during the MRO procedure and/or prohibit the requirement of
completion or agreement to completion of statutory compliance as a condition of entry into a MRO
tenancy?

Again, we question the use of the phrase “exceptional circumstances” for the same reasons noted
earlier. It is unclear what exceptional circumstances might be, and who this should be interpreted
by.

The handling of pub dilapidations should be flexible enough to be determined on an individual /
case-by-case basis, if for no other reason than the seriousness of any dilapidations can vary greatly.

Industry-agreed best practice guidance on pub dilapidations will be published shortly by the BBPA,
jointly supported by the Bll and UKHospitality. This is the result of considerable work into devising a
practical guide to help all parties in the handling of and communications around dilapidations.

We would highlight that there is a difference between dilapidation repairs and statutory compliance
liabilities; the two should not be treated as the same within guidance. We consider that statutory
compliance elements must be dealt with in a specified period of time to ensure that regulatory
requirements are met. If a TPT has not met their statutory obligations, it is not unreasonable for a
responsible landlord to require these are met before entering into a new contract where the TPT will
continue to have these obligations. A timetable commensurate with the severity of dilapidations
repairing works would be considered reasonable.

Transparency and fair dealing with decisions in respect of the Landlord and Tenant Act 1954 in
connection with the MRO process

Demonstrating Code Compliance

1. Would these proposed requirements for recording of decisions and BDM conversations on taking
back provide greater assurance for TPTs in considering whether to seek the MRO option?

In general, we would question whether the PCA has jurisdiction here, in such matters that relate to
the Landlord and Tenant Act (LTA). They are for the Landlord & Tenant courts to decide. Statutory
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guidance is an inappropriate means of addressing known issues between pieces of primary
legislation.

Transparency on a decision being made is not the issue here; the POBs support that point. However
the approach being proposed raises a number of issues:

2. Are there any other potential transparency requirements that would provide greater assurance for
TPTs in considering whether to instigate the MRO process?

No.

It is unclear what the PCA’s position is on the how the Code relates to the exercise of LTA rights. At
one point in the consultation it is acknowledged that decisions to take back may not be unfair in
individual cases; but it then argues in terms of non-permitted connections between LTA proceedings
and MRO.

Equally it is unclear how guidance that will be based on tenant perceptions can be used to apply an
objective test.

With specific reference to the points made in the consultation document:

e Paragraph 3.2 — “to rely on [s30(g) LTA] takes more than mere assertion and the landlord must
have evidenced intention towards that end”

We would suggest that this is not a matter for the PCA but for the LTA court in each case where
there is an application under s24; and therefore not appropriate for the PCA to insert itself into
another statutory regime by seeking to determine what evidence will or will not be sufficient for
the court.

e Paragraphs 3.3and 3.4

This is mostly consistent with what Ministers and Parliament understood in 2015/16 — that
following the introduction of the Code it was to be expected that landlords would seek to review
how their estates are organised; and that they should be able to rely on pre-existing rights (e.g.
under LTA) to do this. The Code therefore knowingly and deliberately did not attempt to alter
how the LTA applied to regulated pub tenancies.

Indeed the qualification “this is not unreasonable provided those models do not result in the kind
of unfair treatment that led to the establishment of the Code” appears to be new in terms of
policy thinking and therefore raises issues

1) There is no statutory basis in the Code for a ‘reasonableness’ test in these circumstances —
so it is unclear what the PCA intends.

2) Fair and lawful dealing does not exist in either primary or secondary legislation as a general
or overarching duty on landlords. S42(3) requires the Secretary of State to ensure that the
Code is drafted so as to be consistent with the principle — but the Code provisions exist on
their own terms and there is no standalone or general duty on fairness.
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Paragraph 3.5

We would suggest that there is no legal underpinning for this paragraph. If there are concerns
they are a consequence of the legal arrangements described above which ‘price in’ the potential
impact on MRO options.

The similar points about appearances, perceptions and tenant dissatisfaction, “feeling
powerless” are repeated in paragraphs 3.8 and 3.9 without legal justification.

Paragraph 3.6

There are further statements made here about the Code not interfering with the landlord’s pre-
existing LTA rights, but there is also an arguably false equivalence drawn between these
concrete legal rights and subjective tenant concerns about detriment.

The consultation talks in terms of the interaction between tenants’ MRO rights and landlords’
LTA rights. But the Code did not attempt to amend the LTA with regards to pub tenancies, so the
guestion is whether it is more accurate to think in terms of MRO rights existing within the LTA
framework? (Paragraph 3.10 further refers to overlapping statutory procedures).

There are already BDM note-making requirements set out in regulation 41(4) that cover the
proposed matters so it is unclear why it is necessary to specify conversations about the LTA (but
not other issues affecting the tenancy).

Paragraph 3.7

In the context of s71A avoidance, the PCA acknowledges the legality of exercising LTA rights and
accepts it may not be unfair in the individual circumstances.

Paragraph 3.8

The PCA statement that regulation 50 would likely be breached if a decision to oppose renewal
was made based on the exercising of a Code right is unevidenced and prejudges individual cases
that might be referred for arbitration. We believe this is something that the PCA has sought to
avoid in the past.

There could also be a question on how regulation 50 should properly be construed. Our
understanding of the drafting intention was that it was to cover circumstances where the tenant
suffered detriment within the tenancy, e.g. by not being offered discounts or access to
promotions, not getting regular deliveries, repairs not being undertaken, etc. So, can detriment
exist outside of a regulated agreement; and in circumstances where a finding of detriment based
on a secondary legislative power would be inconsistent with the exercising of a right in primary
legislation?

Paragraph 3.10
We are not clear on the reasoning that underpins this paragraph, namely:

1) Iltisirrelevant whether a decision to take back has been made knowing of or in response to
an MRO request because, however the decision is made, the tenant can be expected to
believe the worst.

2) Tenants are right to be suspicious because that is how it looks to them based on how the
two regimes work together.
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3) All of this erodes wider tenant confidence so intervention is necessary to bolster the MRO
regime.

e Paragraphs 3.12.1 and 3.12.2

We would ask to have sight of the draft guidance to assess how it might affect existing accepted
Code obligations; how it will seek to expand the scope of the Code; and/or potentially impact on
how decisions are evidenced under LTA regime.

e Paragraph 3.13

“any non-permitted connection between a decision to oppose renewal and any attempt by a TPT
to seek the MRO option ... in breach of the Code”. This goes further than paragraph 3.8 which
states that there would be likely to be a breach of regulation 50 and suggests there is an
absolute strict liability prohibition, with the effect that established LTA rights cannot be
exercised where MRO might be in play. But this contradicts the acknowledgements in
paragraphs 3.3, 3.4 and 3.6 that Parliament expressly declined to amend the LTA.

MRO rent — considering disregards for tenant’s improvements

1. Would requiring a POB to be clear as to how it is treating tenants’ improvements in any MRO rent
proposal assist in TPT understanding and in reducing undue delay and potential uncertainty in the
MRO process?

As noted previously, we question where is the evidence that this is a current and large-scale issue for
tenants. Is there any evidence that improvements are not being disregarded?

While the proposal itself it relatively uncontroversial, relating as it does to a known omission from
the 2015 Act, errors in law should be resolved in the legislation.

We would suggest that if POBs are currently following the precedents set by Independent Assessors,
guidance from the PCA is unnecessary to regularise that approach.

2. Should the POB’s position in respect of tenants’ improvements be made clear to the IA where a
referral to the IA is made?

Yes.

3. Are there circumstances in which it would be appropriate to not disregard the value attributable to
relevant tenant improvements in respect of a proposed MRO rent?

We believe that the proper approach should be that if the improvement was undertaken:

e during the term of the previous lease; and
e it would have been disregarded under the previous tied lease.

In our view it would be unreasonable and uncommon for the same improvement to be disregarded
in the MRO lease. However, in situations where that is not the case (because for example the

improvement would not have been disregarded under the previous lease as it was agreed it would
not be disregarded or because it was agreed not to be an improvement or because it was pursuant
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to an obligation on the part of the tenant) then it will generally be reasonable and common for the
improvement not to be disregarded in any rent review provision in the MRO lease. This will also
replicate the approach taken by the Court in a 1954 Act renewal (which may be running alongside
MRO). Whether this is actually the case will depend on the circumstances of a particular case.

BBPA

10* December 2021
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