Pubs Code Adjudicator
Star Pubs & Bars Limited (“Star”)
Response to consultation on proposals to issue
Statutory Guidance on matters relating to the operation of the Pubs Code

Introduction

Star welcomes the opportunity to provide representations in response to the PCA’s consultation.

The business has reviewed each of the PCA’s questions and has set out its responses below. In many

instances the questions posed are more relevant to TPTs than POBs.

Whilst the PCA proceeds in this consultation on the basis that the MRO process may not yet be
sufficiently accessible to tenants, Star trusts that this assessment will be tested against all of the
responses and evidence the PCA receives in order that the PCA can have a clear understanding of any
barriers that may need to be addressed and can thereafter clearly articulate and demonstrate the purpose
of any future Guidance and how it is intended to achieve that purpose, with identified objectives and

priorities.

Should, following the consultation, the PCA consider that Guidance would be merited, Star trusts that
a further opportunity for consultation on the terms of that Guidance will be provided, given the potential
implications for all stakeholders; and that the PCA will set out a clear timetable for implementation —
including how any transitional arrangements will be applied in respect of cases initiated before any

guidance comes into effect.

Star also trusts that the PCA will co-ordinate the timing and content of any Guidance with the
Government’s proposed legislative changes to the MRO process announced in November 2021 to
ensure that these are consistent and complementary. Star also notes the expectation arising from the
Government’s response to its consultation that there will be further examination of the Code’s MRO
provisions as part of the Pubs Code statutory review after March 2022, which the PCA will again want

to keep in mind when preparing any Guidance.



Chapter 1: Proposals of rent in the MRO process

1. Would an obligation to provide transparent information in support of a proposed MRO
rent offer be useful to TPTs in understanding and/or negotiating the proposed rent in an
informed manner? Would this better facilitate the progression of the MRO procedure?

Star is always willing to assist TPTs in terms of any queries relating to the methodology underpinning
its rental calculations, with TPTs ultimately having the ability to refer rent to Independent Assessor

should they disagree

Equally, there are aspects of the tenant’s business vis-a-vis rent where it would be inappropriate for Star
to seek to provide advice through Star’s advisers given the potential for conflict of interest.
Accordingly, there is a natural limit as to the advice Star can provide in this regard. From Star’s own
experience of discussion of rent proposals with tenants, Star considers it is important that tenants ensure
they are receiving informed and qualified advice and assistance with regard to rent offers. From the
experience of Star in its engagements with tenants and their advisors, this is not always found to be the

case.

2. Does the above represent useful and appropriate information needed to understand how
a proposed MRO rent has been calculated and so enable a TPT to better understand
and/or negotiate the proposed MRO rent?

Star notes that certain practical considerations arise from the suggested information that the PCA lists:

e  Whilst Star may have certain information pertaining to the tied pub’s level of tied trading, this
is likely to be inconclusive in terms of demonstrating the commercial position of the TPT
overall. Other than where a TPT is a limited company with obligations to publish statutory
accounts, the information Star may hold pertaining to the TPT’s level of trading in the last three

years (paragraph 4.1) is likely to be extremely limited.

e Equally, forecasts of future trading may contain information which is confidential to the tenant
(paragraph 4.2). In neither instance does Star have any ability to demand such information
from the tenant and we note (in footnote 5 on page 15) that the PCA does not propose that the

POB seek information from the tenant.

e Consequently, Star’s view is that mutual disclosure of information would be required to give

any associated benefit.



In addition and as stated above on page 1 of this response, Star also trusts that the PCA will co-ordinate
the timing and content of any Guidance in this area with the Government’s proposed legislative changes
to the MRO process announced in November 2021 to ensure that these are consistent and

complementary.
3. Would any other supporting information be considered helpful and, if so, what?
Star would reiterate the need for tenants to receive appropriate independent advice.

In this regard, Star makes significant investment providing assistance to tenants through membership of
the British Institute of Innkeeping for all tenants. This includes details of relevant specialists offering
professional advice to licensed operators, including Chartered Surveyors, the Association of Valuers of

Licensed Property, and a number of specialist Bll-administered helplines.

Chapter 2: Removing uncertainty of potential financial barriers in the MRO procedure

Rental payments / rent deposits

1. Where an increase in deposit and/or rent in advance terms are reasonable, would an
incremental approach to reaching that increased rent deposit and/or rent in advance,
other than in exceptional circumstances, provide stability for the POB in the management

of its estate?

Star considers such an incremental approach to be consistent with its Code obligations to deal fairly and

transparently with its tenants, and this is an approach that the business already offers.

2. s a period of not less than a year appropriate as a reasonable transition period for the
build-up of rent deposit and/or rent in advance payments? Otherwise, what minimum

period may be appropriate?

Star considers that it is difficult to fix an arbitrary period in this regard and considers that the period
requires to be proportionate for the amount concerned, in light of the circumstances of the tenant. In
approaching this question and the appropriate period, Star considers the individual circumstances of
each tenant on a case-by-case basis. In Star’s own MRO leases a period of either 12 / 18 or 24 months

is already provided.



3. Would such an approach provide clarity for a TPT on what to expect from the MRO
procedure and afford them better access to the MRO option?

In Star’s experience, the period provided for an increase in deposit / rent in advance is not a term that
is regularly contested or which tenants suggest is lacking in clarity or creates an inhibitor to accessing
the MRO option.

4. Are there other considerations the PCA should take into account in considering this issue?

For the reasons set out above Star, from its own experience, does not consider this to be an issue where
regulatory intervention is required. Whilst the PCA is empowered with the ability to issue statutory
Guidance and Advice under the 2015 Act, equally Star is conscious of the restraints on the PCA’s ability
to direct the content of an MRO lease offer (as held in Punch Partnerships (PTL) Ltd and Ors v The
Highwayman Hotel (Kidlington) Ltd [2020] EWHC 714 in the context of a revised response).

Dilapidations

1. Are there any reasons why the PCA should not, other than in exceptional circumstances,
prohibit as unreasonable terminal dilapidations during the MRO procedure and/or
prohibit the requirement of completion or agreement to completion of statutory
compliance as a condition of entry into a MRO tenancy?

Star does not use terminal dilapidations as a pre-requisite to completion of an MRO agreement. On that
basis, Star does not engage in conditional completions based on a schedule of dilapidations being

completed following the end of its tied lease and on entry into the MRO arrangement.

Star’s approach permits the tenant to carry out the dilapidations accruing on its previous tied lease over
the term (or part of the term) of the MRO lease. Star considers this to represent a reasonable and
proportionate balance between facilitating the tenant to exercise their Code rights and meeting the
requirements incumbent upon Star as a landlord in terms of public safety and protection of the pub

premises in the longer term.

With regard to the suggestion that the PCA could introduce a prohibition of a provision pertaining to
dilapidations we would reiterate the comments made above relating to the decision in Punch
Partnerships (PTL) Ltd and Ors v The Highwayman Hotel (Kidlington) Ltd [2020] EWHC 714.

Whilst this dealt with the power to prescribe, rather than prohibit, a particular term we consider the
absence of an overt power permitting such prohibition could lead a court to a similar conclusion if

dealing with the issue of prohibition rather than prescription of a particular provision.



Chapter 3: Transparency and fair dealing with decisions in respect of the Landlord and

Tenant Act 1954 in connection with the MRO process

1. Would these proposed requirements for recording of decisions and BDM conversations
on taking back provide greater assurance for TPTs in considering whether to seek the
MRO option?

From the perspective of Star, the business does not engage in the practice of serving a hostile section
25 notice in reaction or response to the receipt of an MRO notice. Where Star has served any hostile
section 25 notice, this has been based on a commercial decision, hamely where the business wishes to
repurpose a property with a Just Add Talent operator. In doing so, Star has exercised its legal right to
take back property; and has done so in a manner that, as the PCA envisages in paragraph 7 of page 20

of the consultation, does not amount to action that is unfair in the individual circumstances.

On the basis that Star does not engage in the practice which the proposed requirements for recording of
decisions and BDM conversations on taking back would be designed to address, the business is neutral
on this point. As matters stand, Star considers that regulation 41 of the Pubs Code already provides a
sufficient framework for the recording of notes of any discussions with tied pub tenants relating to the

tenant’s current or future business plans.

2. Are there any other potential transparency requirements that would provide greater

assurance for TPTs in considering whether to instigate the MRO process?

Star is not aware of any other issues of transparency relating to matters concerning the Landlord and

Tenant Act 1954 which tenants would request: this is not an issue that Star’s tenants have raised.

In this regard, section 30 of the 1954 Act, which provides the landlord’s right to oppose the grant of a
new tenancy in a number of specified grounds which may form the basis of any notice under section 25
or section 26 of the 1954 Act, existed prior to the introduction of the Pubs Code or 2015 Act. In Star’s
submission, section 30 of the 1954 Act strikes a balance between the security of tenure for a tenant but
at the same time not tying up land forever under the same type of agreement or use. Had Parliament
intended to amend or alter the powers provided by section 30 it had the opportunity to do so during the

legislative process that underpinned Part 4 of the 2015 Act, but chose not to do so.

The Code therefore knowingly and deliberately did not attempt to alter how the 1954 Act applied to
regulated pub tenancies. On this basis, Star considers it important not to innovate on a procedure which
is not in need of reform and to ensure that any Guidance issued by the PCA does not trespass upon the
powers and rights of the courts provided under the 1954 Act, which would run the risk of potential legal

challenge.



Star considers the 1954 Act, as matters stand, to create a fair balance between the rights of POBs and

TPTs. A POB can oppose the grant of a new tenancy in one of two ways:

o By virtue of the issuing of a section 25 (termination of tenancy by the landlord) notice by the
POB, which includes the ground upon which the landlord wishes to rely and which is a trigger
event for the MRO in terms of regulation 26 of the Pubs Code. Where a TPT relies upon such
a notice, the POB will have determined to oppose the grant of a new tenancy before the TPT
decides whether it wants to seek an MRO option — and therefore such a step cannot be

considered to have been taken in response to a tenant seeking to pursue an MRO lease.

e If the TPT serves a section 26 (tenant’s request for a new tenancy) request, which, thereafter,
the POB then has two months to serve a hostile counternotice to oppose. It may be that greater
transparency would expose the scenario where a POB determines to serve a hostile
counternotice to avoid an MRO trigger. For the avoidance of doubt, Star determines on a case
by case basis whether to oppose a request for a new tenancy, and the business does not operate

a policy to oppose such applications by default.

In either instance, the TPT is protected in that in order to succeed in terms of section 25 or 26, the POB
has to prove the relevant ground provided for under section 30 through reliance upon detailed evidence
before the relevant County Court. To that end, POBs will already be maintaining documentary evidence
in anticipation of any application to the Court. On this basis, Star considers the records necessary to
justify decisions by a POB under the 1954 Act will already be held by POBs. If the PCA considers
such records to differ from the “sufficient, contemporaneous records of decisions” referenced at
paragraph 12.1 then Star considers this should be highlighted and POBs permitted to provide further

comment.

If the POB fails to succeed under sections 25 or 26, the TPT may revert to the MRO option which the
trigger event provides. If the POB succeeds, then — dependent upon which ground the POB relies upon
under section 30 — the tenant may be entitled to statutory compensation. For the avoidance of doubt,
where Star seeks to terminate a tenancy to repurpose a property with a Just Add Talent operator, it will

rely upon section 30(g) and the entitlement to statutory compensation will arise.

Star notes the comment (at paragraph 8) that regulation 50 of the Pubs Code “would likely be breached”
if a decision to oppose renewal was made based on the exercising of a Code right. Star considers this
to be an overly binary conclusion which arguably would run the risk of pre-judging individual cases
that might be referred for arbitration on this point and which would fail to take into account the factual

position and arguments made by both the POB and TPT alike on this matter.



Chapter 4: MRO rent — considering disregards for tenant’s improvements

1. Would requiring a POB to be clear as to how it is treating tenants’ improvements in any
MRO rent proposal assist in TPT understanding and in reducing undue delay and
potential uncertainty in the MRO process?

The business considers any regulatory intervention in this regard (together with the content of any such
communication from POB to TPT) to be constrained by the provisions of the 2015 Act and Pubs Code,

which provide that:

e The Independent Assessor must determine the market rent associated with the tenancy
(regulation 37(3)(a) of the Pubs Code)

e The primary legislation provides a statutory definition of “market rent” which is absent any

reference to disregards for tenant’s improvements (section 43(10) of the 2015 Act).

On the basis that the primary legislation is silent with reference to disregards for tenant improvements
Star questions whether it would be possible to oblige an 1A to disregard tenant improvements, absent

legislative amendment.

2. Should the POB’s position in respect of tenants’ improvements be made clear to the IA
where a referral to the 1A is made?

The issue of disregard of tenant improvements has only arisen in one IA referral involving Star. In the
circumstances of that referral the business was entirely clear in relation to the position which the

legislation provides.

3. Are there circumstances in which it would be appropriate to not disregard the value
attributable to relevant tenant improvements in respect of a proposed MRO rent?

Star has interpreted this question as asking whether circumstances exist where it would be appropriate
to take into account the value attributable to relevant tenant improvements in respect of a proposed
MRO rent. As matters stand, Star does not consider such circumstances could lawfully arise: to proceed
on this basis would be to act in breach of the statutory definition of market rent provided in section

43(10) of the 2015 Act, which does not provide for an IA to disregard improvements.



