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	Direction Decision

	by K R Saward  Solicitor, MIPROW 

	an Inspector on direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date:  13 January 2022


	Ref: FPS/Q2500/14D/7
Representation by Glentworth Parish Council

Lincolnshire County Council

Application to add a footpath from Homeyard Farm, Glentworth to Hermitage Farm, Harpswell (OMA ref. DMMO 371)

	· An application was made by Glentworth Parish Council (Carol Montgomery) to Lincolnshire County Council for an order to modify its Definitive Map and Statement of Public Rights of Way (‘DMS’) under Section 53(5) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’).

· The Council’s reference for the application is DMMO 371
· The certificate attached to the application, as required under Paragraph 2(3) of Schedule 14 of the 1981 Act, is dated 14 May 2014.

	· A representation has been made by the applicant under Paragraph 3(2) of Schedule 14 of the 1981 Act seeking a direction from the Secretary of State to be given to the Council to determine the application.

· The representation is dated 2 October 2021.

	· The Council was consulted about the representation on 20 October 2021 and its response is dated 26 October 2021.

	


Decision

1. The Council is directed to determine the above-mentioned application.

Reasons

2. Schedule 14 of the 1981 Act sets out provisions for applications made under section 53(5) for an order which makes modifications to the DMS.
3. Authorities are required to investigate applications as soon as reasonably practicable and, after consulting the relevant district and parish councils, decide whether to make an order on the basis of the evidence discovered. Applicants have the right to ask the Secretary of State to direct a surveying authority to reach a decision on an application if no decision has been reached within       12 months of the authority’s receipt of certification that the applicant has served notice of the application on affected landowners and occupiers in accordance with paragraph 2(3) of Schedule 14.  
4. Current guidance is contained within Rights of Way Circular 1/09 Version 2, October 2009 published by the Department for Environment, Food and Rural Affairs. This explains, at paragraph 4.9, that the Secretary of State in considering whether, in response to such a request, to direct an authority to determine an application for an order within a specified period, will take into account any statement made by the authority setting out its priorities for bringing and keeping the definitive map up to date, the reasonableness of such priorities, any actions already taken by the authority or expressed intentions of further action on the application in question, the circumstances of the case and
any views expressed by the applicant. Each case must therefore be considered in light of its particular circumstances.
5. The claimed footpath is described by the applicant as a section of an ancient track-way or through route which is now widely acknowledged to be the early Saxon Low Road. The application is said to be for the only part of this ancient route which is missing today. The lack of access to the claimed section of path means that walkers must go up to and along the B1398 Middle Street, a busy main road, before dropping down at the next village to pick up the route again. 

6. As of 26 October 2021, the application was positioned at 131 out of 167 on the Council’s list of applications awaiting determination. 

7. The Council determines applications in accordance with its Statement of Priorities set out in its Highways and Guidance Note No. HAT 33/3/11, effective from April 2011. This provides for applications to be dealt with on a date order of receipt basis unless it can be demonstrated that an application ought to be considered at an earlier opportunity because it fulfils one or more of the ‘exceptions’ criteria. 
8. In summary those exceptions are where: (i) there is sustained aggression, hostility and ill feeling within a community causing severe disruption and there is a strong likelihood it will reduce by processing the application (ii) there is a significant threat to the route of permanent obstruction (iii) there is, or has been, a finding of maladministration by the Local Government Ombudsman and processing the application would discharge that duty (iv) legal proceedings against the Council are, or likely to be, instigated and it is possible the Council has a liability (v) there is a risk to children on Council owned land or the route would provide a safer alternative to a school, play area or other amenity for children (vi) there is a significant financial saving to the Council (and taxpayer) by processing the application (vii) the application relies on evidence already received or forms part of or is adjoining an existing claim, and (viii) the route will significantly assist in achieving a Countryside and Rights of Way Improvement Plan Objective or Statement of Action.    
9. There is no suggestion that any of these criteria apply to warrant the application being given higher priority.
10. The Council explains that the first 16 cases on its database are being actively progressed to completion. They consist of a mix of high priority cases and those which have come to the top of the date order queue. Other higher priority cases follow with ‘date order’ cases beneath those. Cases become active as officer time allows.
11. Apart from recording the application on the Council database and notifying interested parties of its receipt, no further progress has been made towards its determination. As no information has been submitted to suggest the application meets any of the exception criteria, the Council says it is unable to provide a meaningful estimate of the timescale for determination other than to say that it is likely to be several years.
12. While dealing with applications in order of receipt with scope for applications to be taken out of date order is a reasonable approach, this application has been awaiting determination since 2014 without any sign that it will be considered soon. Indeed, the indication is that there will be considerable further delay. 
13. The applicant has explained why the application is considered important and how the public would benefit from its addition to the DMS. I note that the Council’s Guidance Note recognises that the exception criteria do not cover every eventuality and that in exceptional circumstances there may be other reasons why it would benefit the public for a case to be considered out of ‘normal order’. It is unclear if this provision has been considered and whether it might be met.
14. Nevertheless, the Council has a statutory duty to keep the DMS up-to-date. Circular 1/09 is clear that Authorities should ensure that sufficient resources are devoted to meeting their statutory duties with regard to the protection and recording of public rights of way.
15. There are a large number of other outstanding applications ranked higher in the Council’s list. I am mindful that issuing a direction to make a determination would disadvantage those who have been waiting longer. It could also potentially delay applications which warrant greater urgency under the Council’s prioritisation system. However, those factors do not justify a direction not being given in this instance when the 12 month period has now long expired. No exceptional circumstances have been advanced by the Council.
16. The applicant is entitled to expect their application will be determined within a finite and reasonable period. That appears unlikely to happen unless a direction is made.
17. In the circumstances I have decided that there is a case for setting a date by which time the application should be determined. It is appreciated that the Council will require some time to carry out its investigation and make a decision on the application. A further period of 12 months shall be allowed to make a determination.

Direction

On behalf of the Secretary of State for Environment, Food and Rural Affairs and pursuant to Paragraph 3(2) of Schedule 14 of the Wildlife and Countryside Act 1981, I HEREBY DIRECT the Lincolnshire County Council to determine the above-mentioned application not later than 12 months from the date of this decision.

K R Saward
INSPECTOR
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