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	Direction Decision

	by K R Saward  Solicitor, MIPROW 

	an Inspector on direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 13 January 2022


	Ref: FPS/P0119/14D/1
Representation by Dino Zelenika

South Gloucestershire Council

Application to add a footpath from Goldney Avenue to London Road, Warmley  (OMA ref. PT.6613 Goldney Avenue)

	· An application was made by Dino Zelenika to South Gloucestershire Council for an order to modify its Definitive Map and Statement of Public Rights of Way (‘DMS’) under Section 53(5) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’).

· The Council’s reference for the application is PT.6613 Goldney Avenue
· The certificate attached to the application, as required under Paragraph 2(3) of Schedule 14 of the 1981 Act, is dated 22 June 2020.

	· A representation has been made by the applicant under Paragraph 3(2) of Schedule 14 of the 1981 Act seeking a direction from the Secretary of State to be given to the Council to determine the application.

· The representation is dated 23 August 2021.

	· The Council was consulted about the representation on 8 October 2021 and its response is dated 19 November 2021.

	


Decision

1. The Council is not directed to determine the above-mentioned application.

Reasons

2. Schedule 14 of the 1981 Act sets out provisions for applications made under section 53(5) for an order which makes modifications to the DMS.
3. Authorities are required to investigate applications as soon as reasonably practicable and, after consulting the relevant district and parish councils, decide whether to make an order on the basis of the evidence discovered. Applicants have the right to ask the Secretary of State to direct a surveying authority to reach a decision on an application if no decision has been reached within          12 months of the authority’s receipt of certification that the applicant has served notice of the application on affected landowners and occupiers in accordance with paragraph 2 of Schedule 14.  
Current guidance is contained within Rights of Way Circular 1/09 Version 2, October 2009 published by the Department for Environment, Food and Rural Affairs. This explains, at paragraph 4.9, that the Secretary of State in considering whether, in response to such a request, to direct an authority to determine an application for an order within a specified period, will take into account any statement made by the authority setting out its priorities for bringing and keeping the DMS up to date, the reasonableness of such priorities, any actions already taken by the authority or expressed intentions of further action on the application in question, the circumstances of the case and any views expressed by the applicant. Thus, each case must be considered on its individual facts.
4. The Council does not have a statement of priorities for determining applications for definitive map modification orders because it receives relatively few. Applications are dealt with in chronological order. The Council says that the applicant has been advised of this a number of times by the case officer with whom there has been regular contact.

5. Although it is entirely reasonable to deal with applications in chronological order,  authorities are expected to allocate sufficient resources to fulfil their statutory duty to keep the DMS up-to-date. 
6. As of 19 November 2021, the Council had 10 applications at various stages with this particular one now being assessed while earlier ones either await committee or Secretary of State decisions as opposed orders. The application was supported by 31 user evidence forms. Many of the individuals who completed forms are said to be elderly and a number are in poor health. The applicant fears that the state of affairs will soon be that many of the witnesses will not be able to give evidence or otherwise engage with the process due to poor health. The applicant was alarmed to discover that the Council had not even interviewed a single witness by telephone since the application was submitted in July 2020. The applicant considers it imperative that this is done, at least, to avoid evidence being lost.

7. The Council confirms that informal consultations have been carried out and some clarification has been sought from witnesses although not all have responded. Whilst not guaranteed, the Council considers it likely that this application will be presented to its quarterly committee in June or September 2022 due to the number of other public path orders to process.

8. The Council says that it does not routinely interview witnesses but it will seek clarification if required. Otherwise, witness statements are taken at face value for their honesty. As the questions on the forms are ‘fairly extensive’ the Council is uncertain what evidence might be lost and invites clarification from the applicant who is responsible for providing sufficient evidence in support.

9. Clearly, if a definitive map modification order is made on the strength of the forms and it is uncontested then the applicant has no cause for concern. That cannot be known at this stage. On the other hand, if the user evidence is challenged then there may be reason for witnesses to clarify and/or be questioned on their evidence which may not be possible as time passes by.  

10. An applicant’s right to seek a direction from the Secretary of State gives rise to the expectation of a determination of that application within 12 months under normal circumstances. That period has elapsed but, notably, the Council has now started work on the application including some initial enquiries with witnesses. 
11. Progress has begun and some time will be required to conduct its investigation. There is a clear target with a committee resolution forecast in 6-9 months. It is not fixed but the Council does not appear inundated with applications or to have a large backlog to jeopardise progress. The Council’s own estimate appears to be reasonable and given that steps are underway, a decision should be reached as soon as reasonably practicable without a direction.
12. In all the circumstances I have decided that there is not a case for setting a date by which time the application should be determined.

K R Saward    INSPECTOR
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