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	Direction Decision

	by Alan Beckett BA MSc MIPROW

	an Inspector on direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 21 January 2022


	Ref: FPS/K2800/14D/11
Representation by Birketts LLP on behalf of Colin Knight
West Northamptonshire Council

Application to upgrade public footpath no. EC6 to a restricted byway in the parish of Barby (OMA ref: 217) 

	· The representation is made under Paragraph 3(2) of Schedule 14 of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) seeking a direction to be given to West Northamptonshire Council (‘the Council’) to determine an application for an Order, under Section 53(5) of that Act.

	· The representation is made by Birketts LLP on behalf of Colin Knight (‘the Applicant’) and is dated 12 August 2021.

	· The certificate under Paragraph 2(3) of Schedule 14 was acknowledged by the Council on 3 June 2019.

	· The Council was consulted about the representation on 17 September 2021 and the Council’s response was made on 29 October 2021.

	


Decision

1. The Council is directed to determine the above-mentioned application.

Statutory and Policy Context
2. Authorities are required to investigate applications as soon as reasonably practicable and, after consulting the relevant district and parish councils, decide whether to make an order on the basis of the evidence discovered. Applicants have the right to ask the Secretary of State to direct a surveying authority to reach a decision on an application if no decision has been reached within twelve months of the authority’s receipt of certification that the applicant has served notice of the application on affected landowners and occupiers.  
3. The Secretary of State in considering whether, in response to such a request, to direct an authority to determine an application for an order within a specified period, will take into account any statement made by the authority setting out its priorities for bringing and keeping the definitive map up to date, the reasonableness of such priorities, any actions already taken by the authority or expressed intentions of further action on the application in question, the circumstances of the case and any views expressed by the applicant
.
Reasons
The Council’s Statement of Priorities and the reasonableness of its priorities
4. The former Northamptonshire County Council has recently undergone a reorganisation with its functions being taken over by two new unitary authorities, of which the Council is one. Despite the reorganisation, the Council is carrying out all Highway functions for both authorities; the Council submits that this arrangement is likely to continue until July 2022. 

5. During reorganisation, the Definitive Map team have continued to adhere to deadlines where possible, but the number of DMMO applications awaiting resolution remains high. However, in the two years since the application was received, the team has resolved six other applications. The Council says that it is making progress, albeit slowly.

6. The Council has reassessed how it prioritises DMMO applications made to it and has determined that applications should, in future, be investigated in chronological order of receipt, with the exception of those 15 cases received prior to July 2019 which had been subject to the previous assessment and ranking scheme. The application is one of those 15 cases which will be dealt with according to the priority ranking assigned under the previous scheme. The application had been given a high priority ranking as a result of the relative abundance of historical evidence submitted in support of it. 

7. That the Council has had some success in bringing a number of its cases to a conclusion during the past two years is noted; it appears that the Council is taking steps to address the backlog of applications made to it. Whilst there is nothing before me to suggest that the approach taken by the Council for bringing and keeping the DM&S up to date is unreasonable, that does not alter the statutory duty placed on the Council to investigate the matters stated in DMMO applications as soon as is reasonably practicable.
The actions or intended actions of the Council

8. The Council does not consider that there are any special circumstances which would result in this case being taken out of turn via a direction. The case is one of a small number of cases already marked for priority attention ahead of other, older applications and was only received around 2 years ago. 
9. Progress is being made on the backlog of DMMO applications, but it may be a number of years until this case is assigned to an officer, each of which is likely to be engaged on around 10 other cases. Adding another case to an existing workload is likely to impede work on those applications already being investigated. A direction given in relation to this case could also open the door to much older cases seeking a determination to be taken out of turn.
10. Given the uncertainty over the structure of the new unitary authority and the level of resources which will be available to it, the Council states that it is difficult to give a meaningful estimate of when the investigation of Mr Knight’s application will commence and does not want to give rise to unachievable expectations. 

The circumstances of the case and the views of the Applicant
11. The Applicant submits that the landowner at the eastern end of the application route has, since 2018, threatened to dig up the track with a JCB to block public access along it. If the application was determined and a DMMO confirmed, then the Council would be obliged to maintain the route to a higher standard. The track is currently in a poor state and unusable. 

12. It is also submitted that at the western end of the route the landowner has had gates erected and the route is unusable by cyclist and horseriders. The public would benefit from the determination of the application as it would connect to other bridleways and therefore avoid the need for cyclists and horseriders to negotiate the traffic through Barby village.
13. The Applicant is disappointed and frustrated with the lack of progress the Council has made since receiving the application. The Applicant has been advised that as of 16 June 2021, the Council has 105 unallocated DMMO applications outstanding which span a period of some 19 years. In addition, there are other applications which are currently under investigation with some applications being allocated to staff who have subsequently left the Council’s employment. 
14. The Applicant’s understanding is that whilst the application may be number 15 in the priority ranking list, the Council has not resolved any applications in the past two years and appears to be making little or no progress in addressing its backlog. If the application were to be considered in chronological order of receipt alongside other extant applications, it is likely that it would drop to number 43 in the register. On the basis of the Council’s recent progress, the Applicant is concerned that a determination will not be reached on this application within his lifetime.
15. Extensive research has been undertaken to provide documentary evidence in support of the application to assist the Council. The Applicant considers that a cast-iron case has been put forward as the documentary evidence includes proof of the route having been set out as a public carriage road 40 feet in width under the Barby Inclosure Award 1779. The application has been made to ensure the status and width of the route is correctly recorded so that the public can use the way as a restricted byway.

16. The Applicant wishes to ensure that the application is dealt with under the correct procedures and in a timely manner. A direction is ought for the application to be determined within six months.
Conclusions
17. An applicant’s right to seek a direction from the Secretary of State gives rise to the expectation of a determination of that application within 12 months under normal circumstances. The scale of the task facing all surveying authorities dealing with DMMO and other rights of way casework is recognised and understood. 
18. However, the investigation of section 53 applications is a statutory duty which the Council must carry out. The Council is expected to determine an application as soon as reasonably practicable after receipt of the paragraph 2 (3) certificate. 
19. It is noted that the Council is currently discharging highway functions for both of the new unitary authorities and is likely to do so until July 2022. It is also noted that of the 15 DMMO applications outstanding which are to be dealt with in accordance with the former points-based priority scheme, only 4 are located within West Northamptonshire. Once the Council is free from its responsibilities for applications located in North Northamptonshire, the application at issue will be in fourth position on the priority list. However, such an outcome would mean that the application would have been before the Council for consideration for over three years.
20. The Council is unable to provide a date by which the application will be investigated and determined. The Applicant appears to have undertaken extensive historical research into the route at issue in order to provide the Council with evidence on which it could make a decision on the application without necessarily having to undertake that research itself.
21. It is noted that the Council has made some progress on its backlog of applications and that in the past two years a number of applications have run their course with map modification orders being determined. However, the Council have not commented on the Applicant’s contention that during that period, no applications outstanding on its priority list have been determined. That the Applicant considers that the application will not be dealt with without intervention appears to be a reasonable conclusion for him to have arrived at.   
22. Deferring the investigation of the application for an undisclosed and unknown period of time is, on the face of it, wholly inconsistent with the Council’s statutory duty to investigate a section 53 application as soon as is reasonably practicable following the receipt of the paragraph 2(3) notice. Consequently, there is uncertainty for the Applicant as to when a decision is likely to be reached. The lack of action by the Council and the failure to set a date for intended action would justify making a direction that the application is determined before the expiration of a given period.
23. It is not considered reasonable for almost 3 years to have elapsed without any progress having been made towards the determination of the application, or for the Council to afford this level of uncertainty to applicants. I concur with the Applicant that it would appear unlikely that a determination will be made in the near future without intervention.
24. In the circumstances I have decided that there is a case for setting a date by which time the application should be determined.  It is appreciated that the Council will require some time to carry out its investigation and make a decision on the application and I consider it appropriate to allow a further 6 months for a decision to be reached.
Direction
25. On behalf of the Secretary of State for Environment, Food and Rural Affairs and pursuant to Paragraph 3(2) of Schedule 14 of the Wildlife and Countryside Act 1981, I HEREBY DIRECT the West Northamptonshire Council to determine the above-mentioned application not later than six months from the date of this decision.
Alan Beckett

INSPECTOR

�  Rights of Way Circular 1/09 Version 2, October 2009.  Department for Environment, Food and Rural Affairs.
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