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	Direction Decision

	by K R Saward  Solicitor, MIPROW 

	an Inspector on direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 12 January 2022


	Ref: FPS/J1155/14D/11
Devon County Council

Application to add a footpath from Venn Ottery Road, Southerton (SY082905) to Footpath No.17 (SY084906)  

	· An application was made by Ronald Edward (Ted) Swan to Devon County Council for an order to modify its Definitive Map and Statement of Public Rights of Way (‘DMS’) under Section 53(5) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’).

· The Council’s reference for the application is DMR/Newton Popp1
· The certificate attached to the application, as required under Paragraph 2(3) of Schedule 14 of the 1981 Act, is dated 14 July 2020.

	· A representation has been made by the applicant under Paragraph 3(2) of Schedule 14 of the 1981 Act seeking a direction from the Secretary of State to be given to the Council to determine the application.

· The representation is dated 16 July 2021.

	· The Council was consulted about the representation on 26 October 2021 and its response is dated 9 November 2021.

	


Decision

1. The Council is directed to determine the above-mentioned application.

Reasons

2. Schedule 14 of the 1981 Act sets out provisions for applications made under section 53(5) for an order which makes modifications to the DMS.
3. Authorities are required to investigate applications as soon as reasonably practicable and, after consulting every other relevant council for the area, decide whether to make an order on the basis of the evidence discovered. Applicants have the right to ask the Secretary of State to direct a surveying authority to reach a decision on an application if no decision has been reached within 12 months of the authority’s receipt of certification that the applicant has served notice of the application on affected landowners and occupiers in accordance with paragraph 2 of Schedule 14.  
4. Current guidance is contained within Rights of Way Circular 1/09 Version 2, October 2009 published by the Department for Environment, Food and Rural Affairs. This explains, at paragraph 4.9, that the Secretary of State in considering whether, in response to such a request, to direct an authority to determine an application for an order within a specified period, will take into account any statement made by the authority setting out its priorities for bringing and keeping the definitive map up to date, the reasonableness of such priorities, any actions already taken by the authority or expressed intentions of further action on the application in question, the circumstances of the case and any views expressed by the applicant. Each case must therefore be considered
in light of its particular circumstances.

5. This application to add a footpath to the DMS was submitted to the Council, as the relevant authority, on 14 July 2020. 
6. The Council determines applications in accordance with its Statement of Priorities contained within its Rights of Way Improvement Plan (‘ROWIP’). The policy approach is to deal with applications as part of a parish-by-parish review to ensure that existing public rights of way in each parish are correctly recorded. The applicant suggests that the Council is unique in reviewing its DMS in this way which requires applicants to wait until a particular parish is reviewed. The applicant submits that the first ROWIP contained a policy predicting that a review of the whole county would be completed by                1 January 2015. Reports to the Council’s Public Rights of Way Committee extended the completion date which is now ‘sought before 1 January 2025’.

7. Whether or not this parish-by-parish approach is unique, it is not unreasonable when the policy allows exceptions to be made to enable applications to be determined earlier. Those exceptions are for particularly contentious claims which are supported by a large amount of user evidence and where there is no nearby alternative route available, or where a route is likely to be affected by development, or where a route will result in significant road safety benefits. The policy goes on to say that negotiation with the landowner(s) to establish whether a quicker solution is available, for example, by express dedication will be the first option.

8. None of these criteria are said, by the Council, to apply in order to warrant the application being taken out of turn. However, the applicant does rely upon user evidence dating back to 1970 and indicates that many of the users are already elderly. This potentially increases the impetus of ensuring that the accounts of those individuals are secured. 

9. The Council explains that 144 (being 80%) of the outstanding applications are those seeking to prevent the extinguishment of vehicular rights under the Natural Environment and Rural Communities Act 2006. These applications are not duly made due to lack of certification of service upon the landowner. An obligation to investigate does not start until receipt of certification. They will be considered either as part of the parish view or once it is completed. 
10. Of the duly made applications, the Council maintains that 5 will be picked up as part of the ongoing review leaving just 31 applications of which this is one. These applications will be prioritised over those not duly made. 
11. The Council suggests that as the review progresses towards completion it may be able to allocate staff to deal with outstanding applications ahead of the target date of 1 January 2025.
12. It is unclear quite when the applicant was informed that the review for the parish concerned, Newton Poppleford and Harpford, would open “in around 2 years’ time”. The Council now advises that the review has just started for the adjacent parish with the review for Newton Poppleford and Harpford scheduled to be next. It is estimated to commence in Spring 2022. This application would be determined as part of that review.
13. As the application was only made in July 2020 the Council does not consider this to be an unreasonable timescale to determine an application. Indeed, the Council suggests that if directed to determine this application it will only serve to delay the start of the wider Newton Poppleford and Harpford parish. However, a direction could only have that effect if it required a determination before the review commences. As it is, the relevant review should begin fairly soon if the Council’s forecast is right. Bringing this application to the forefront of that review should not delay the overall review. 
14. Even if the applicant has alluded to the possibility of making other applications, it is not reason to delay this particular one.  
15. I recognise that the Council is facing significant budgets cuts having already suffered the loss of Definitive Map Officers due to cuts resulting in increased pressures on existing staff. I sympathise with the Officers concerned but the Council has a statutory duty to keep the DMS up-to-date. Difficulties complying with that duty due to resourcing issues cannot be considered as an exceptional circumstance. Circular 1/09 is clear that Authorities should ensure that sufficient resources are devoted to meeting their statutory duties with regard to the protection and recording of public rights of way.
16. An applicant’s right to seek a direction from the Secretary of State gives rise to the expectation of a determination of that application within 12 months under normal circumstances. No exceptional circumstances have been advanced by the Council. The arguments raised do not justify a direction not being given in this instance when the 12 month period has now expired. A direction would bring certainty to the applicant and ensure that the Council meets its anticipated timescale.
17. In the circumstances I have decided that there is a case for setting a date by which time the application should be determined. It is appreciated that the Council will require some time to carry out its investigation and make a decision on the application. A further period of 12 months will be allowed to make a determination which takes account of the forecast start date for the Newton Poppleford and Harpford parish.

Direction

On behalf of the Secretary of State for Environment, Food and Rural Affairs and pursuant to Paragraph 3(2) of Schedule 14 of the Wildlife and Countryside Act 1981, I HEREBY DIRECT the Devon County Council to determine the above-mentioned application not later than 12 months from the date of this decision.

K R Saward
INSPECTOR
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