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	Direction Decision

	by Alan Beckett BA MSc MIPROW

	an Inspector on direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 21 January 2022


	Ref: FPS/J1155/14D/10
Representation by Colin Pady
Devon County Council

Application to modify the Definitive Map and Statement for the area by the addition of a footpath which runs from Holyford Lane (SY 2369 9242) to Whitwell Lane (SY 2389 9278) 

	· The representation is made under Paragraph 3(2) of Schedule 14 of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) seeking a direction to be given to Devon County Council (‘the Council’) to determine an application for an Order, under Section 53(5) of that Act.

	· The representation is made by Colin Pady and is dated 1 July 2021.

	· The certificate under Paragraph 2(3) of Schedule 14 is dated 24 June 2020.

	· The Council was consulted about the representation on 13 October 2021 and the Council’s response was made on 8 November 2021.

	


Decision

1. The Council is directed to determine the above-mentioned application.

Statutory and Policy Context
2. Authorities are required to investigate applications as soon as reasonably practicable and, after consulting the relevant district and parish councils, decide whether to make an order on the basis of the evidence discovered. Applicants have the right to ask the Secretary of State to direct a surveying authority to reach a decision on an application if no decision has been reached within twelve months of the authority’s receipt of certification that the applicant has served notice of the application on affected landowners and occupiers.  
3. The Secretary of State in considering whether, in response to such a request, to direct an authority to determine an application for an order within a specified period, will take into account any statement made by the authority setting out its priorities for bringing and keeping the definitive map up to date, the reasonableness of such priorities, any actions already taken by the authority or expressed intentions of further action on the application in question, the circumstances of the case and any views expressed by the applicant
.
Reasons
The Council’s Statement of Priorities and the reasonableness of its priorities
4. The Council’s Statement of Priorities is part of its Definitive Map Review Policy Statements and is published as part of the Council’s Rights of Way Improvement Plan (ROWIP). The Council carries out is statutory duty of keeping the Definitive Map and Statement under continuous review by undertaking a parish-by-parish review. The completion date for the initial parish-by-parish review was originally set at 1 January 2020, with this target date being revised to 1 January 2025 (Policy DM1A/3) by resolution of the Public Rights of Way Committee on 12 November 2019.

5. The Council submits that it has limited resources available to investigate these applications with two full-time officer post having been lost in the last few years. This has resulted in increased pressure on the remaining staff resource, with only three and a half full time equivalent staff now covering the review for the whole county. Undertaking the review on a parish-by-parish basis has been established to deal with DMMO applications as efficiently as possible.
6. An application may be considered for investigation out of turn (in accordance with Policy DM1B/2) where a number of exceptions apply. These exceptions are (a) contentious applications supported by a large amount of user evidence and where there is no nearby alternative route available; (b) where a route is likely to be affected by development; or (c) where a route will result in significant road safety benefits.
7. The Council acknowledges that there are 180 applications outstanding which have yet to be determined. The Council states that of this number, 144 (or 80%) are applications made to attempt to prevent the loss of vehicular rights under the provisions of the Natural Environment and Rural Communities Act 2006, but which were caught by the 1 January 2005 cut-off date. The Council considers that these applications have not been ‘duly made’ but remain on the register as the register is not required to only record ‘duly made’ applications. These applications will be considered as part of the parish review process or once the review has been completed for the whole county.
8. I consider that the Council has identified a number of factors which could lead it to conclude that an application could be considered ‘out of turn’, but that otherwise applications would be dealt with as part of a parish-by-parish review or would be held over until the completion of that review. Whilst there is nothing before me to suggest that the approach taken by the Council for bringing and keeping the Definitive Map and Statement up to date is unreasonable, that does not alter the statutory duty on the authority to investigate the matters stated in DMMO applications as soon as is reasonably practicable. 

The actions or intended actions of the Council

9. The Council submits that of the 36 ‘duly made’ applications which are outstanding within the register, 5 will be picked up as part of the ongoing parish-by-parish review. Investigation and consideration of the 31 remaining applications (of which the application at issue is one) will be deferred until after the parish-by-parish review has been completed. Once the review has been completed, these applications will be prioritised over those on the register which have not been duly made. The Council considers that it may be possible to free staff resources to commence work on these applications prior to 1 January 2025, depending upon the progress of the current review.

10. The parish review for Colyton was completed in 1987. The Council submits that extensive consultations within the parish were carried out as part of that review and that the application route was not put forward for consideration as part of that review. The Council does not consider that the application meets the criteria for taking the application out of turn, nor has the applicant provided evidence of any special circumstances which would lead to a conclusion that this application should be given priority over other claims.
The circumstances of the case and the views of the Applicant
11. The Applicant requests that the application be determined as soon as possible so that what is described as a ‘closed’ footpath can be ‘opened’ as a definitive footpath. 
12. There is no evidence within the appeal papers which would lead to the conclusion that the application is based on evidence of previous long use, and the copy of Form G indicates that reliance is placed upon tithe records, Ordnance Survey maps from 1886 and the particulars of a 1918 farm sale. On the face of it the application appears to be based on limited documentary sources. 

Conclusions
13. An applicant’s right to seek a direction from the Secretary of State gives rise to the expectation of a determination of that application within 12 months under normal circumstances. The scale of the task facing all surveying authorities dealing with DMMO and other rights of way casework is recognised and understood. 
14. However, the investigation of section 53 applications is a statutory duty which the Council must carry out. The Council is expected to determine an application as soon as reasonably practicable after receipt of the paragraph 2 (3) certificate.
15. As the application does not fall within any of those parishes which are currently subject to the parish-by-parish review or which are yet to be reviewed, the Council does not intend to undertake an investigation until after the review process has been completed for the whole county. The Council aims to have completed the current review by 1 January 2025, following which it will then consider those ‘duly made’ applications remaining on its register.
16. From the register it is not possible to determine what priority ranking (if any) has been assigned to this ‘duly made’ application; it would therefore be difficult for the Applicant to understand where his application stood in relation to other applications the Council has before it and to have an understanding of when the application might be considered once the parish-by-parish review has been concluded. Other than stating that the application will be amongst those which will be considered after 1 January 2025, the Council is unable to provide a date by which the application will be investigated and determined.
17. Deferring the investigation of the application for an undisclosed and unknown period of time is, on the face of it, wholly inconsistent with the Council’s statutory duty to investigate a section 53 application as soon as is reasonably practicable following the receipt of the paragraph 2(3) notice. Consequently, there is uncertainty for the Applicant as to when a decision is likely to be reached. Whilst the Council is conducting its review in accordance with its adopted policies, the lack of action on this application and the inability of the Council to set a date for intended action would justify making a direction that the application is determined before the expiration of a given period.
18. In addition, although only 18 months have passed since the application was submitted, the projected timescale for the Council to turn its attention to those ‘duly made’ applications on its register will mean that the application will have been before the Council for at least four and a half years. As the ‘duly made’ applications have not been ranked as to the order in which they will be considered, there may also be an unknown and as yet unknowable additional period of time after 1 January 2025 before consideration is given to the application.
19. The Council is expected to commence its consideration of an application as soon as reasonably practicable after receipt of the paragraph 2 (3) certificate; it is not considered reasonable for at least four and a half (or possibly more) years to elapse between an application and its determination, or for the Council to afford this level of uncertainty to applicants. It would appear unlikely that a determination will be made in the near future without intervention.
20. In the circumstances I have decided that there is a case for setting a date by which time the application should be determined.  It is appreciated that the Council will require some time to carry out its investigation and make a decision on the application and I consider it appropriate to allow a further 6 months for a decision to be reached.
Direction
21. On behalf of the Secretary of State for Environment, Food and Rural Affairs and pursuant to Paragraph 3(2) of Schedule 14 of the Wildlife and Countryside Act 1981, I HEREBY DIRECT the Devon County Council to determine the above-mentioned application not later than six months from the date of this decision.
Alan Beckett

INSPECTOR

�  Rights of Way Circular 1/09 Version 2, October 2009.  Department for Environment, Food and Rural Affairs.
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