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	Direction Decision

	by K R Saward  Solicitor, MIPROW 

	an Inspector on direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 12 January 2022


	Ref: FPS/E0535/14D/5
Cambridgeshire County Council

Application to add a footpath to Nill Well and Ridgeway Plantation, Papworth St Agnes  

	· An application was made by Andrew Arnett (Chair, Papworth St Agnes Parish meeting) to Cambridgeshire County Council for an order to modify its Definitive Map and Statement of Public Rights of Way (‘DMS’) under Section 53(5) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’).

· The Council’s reference for the application is MO88.
· The certificate attached to the application, as required under Paragraph 2(3) of Schedule 14 of the 1981 Act, is dated 7 September 2020.

	· A representation has been made by the applicant under Paragraph 3(2) of Schedule 14 of the 1981 Act seeking a direction from the Secretary of State to be given to the Council to determine the application.

· The representation is dated 8 September 2021 (re-sent 21 September 2021).

	· The Council was consulted about the representation on 8 October 2021 and its response is dated 24 November 2021.

	


Decision

1. The Council is directed to determine the above-mentioned application.

Reasons

2. Schedule 14 of the 1981 Act sets out provisions for applications made under section 53(5) for an order which makes modifications to the DMS.
3. Authorities are required to investigate applications as soon as reasonably practicable and, after consulting the relevant district and parish councils, decide whether to make an order on the basis of the evidence discovered. Applicants have the right to ask the Secretary of State to direct a surveying authority to reach a decision on an application if no decision has been reached within       12 months of the authority’s receipt of certification that the applicant has served notice of the application on affected landowners and occupiers in accordance with paragraph 2 of Schedule 14.  
4. Current guidance is contained within Rights of Way Circular 1/09 Version 2, October 2009 published by the Department for Environment, Food and Rural Affairs. This explains, at paragraph 4.9, that the Secretary of State in considering whether, in response to such a request, to direct an authority to determine an application for an order within a specified period, will take into account any statement made by the authority setting out its priorities for bringing and keeping the definitive map up to date, the reasonableness of such priorities, any actions already taken by the authority or expressed intentions of further action on the application in question, the circumstances of the case and any views expressed by the applicant. Each case must therefore be considered in light of its particular circumstances.
5. At the date of its response on 24 November 2021, the Council had a backlog of 78 applications for definitive map modification orders. The Council determines applications in accordance with its Statement of Priorities which forms part of its Highways Asset Management Plan, adopted March 2018. Applications are dealt with in chronological order unless any of six exceptional circumstances apply. Such approach appears entirely reasonable.
6. Photographs supplied by the applicant show the claimed footpath obstructed by a deep ditch having been dug and also by barbed wire fencing. There is no longer access to Nill Well which the applicant says provided a water source to Papworth St Agnes as late as the 1940’s and is regarded by some as a holy well or sacred spring. The application is supported by two County Councillors.
7. The applicant and Council agree that the application meets criteria number 2 in the list of exceptions. This applies where the route has been physically obstructed, causing significant community severance, and/or the issue is contentious locally and there is Member support to prioritise it.
8. For that reason, the application has been taken out of turn and given higher priority under the adopted policy. It is ranked third on the Council’s list awaiting determination. 

9. When the Council acknowledged on 25 September 2020 that the application was ‘duly made’ the applicant was informed that it was placed sixteenth on the register. Since then, things have clearly moved on given the much higher ranking. The applicant expresses concern that the Council’s website shows a potential delay of 10 years before an investigation can begin. That does not correspond with the Council’s current response in which it estimates reaching a decision on this application within the next 18 months.
10. However, there is a caveat because the Definitive Map service has ongoing priority work associated with regional infrastructure schemes e.g, the A14 Cambridge to Huntingdon Improvement Scheme and the A428 Black Cat to Caxton Gibbet Improvement Scheme. This major work is being prioritised alongside other time sensitive Rights of Way functions.

11. As the Council has already applied its Statement of Priorities and has other exceptional priority work, I am requested not to give a direction. Whilst I can sympathise with the pressures that the Definitive Map service are under, the Council still has a statutory duty to keep the DMS up-to-date. Difficulties complying with that duty due to competing priorities cannot be considered as an exceptional circumstance. Circular 1/09 is clear that Authorities should ensure that sufficient resources are devoted to meeting their statutory duties with regard to the protection and recording of public rights of way.
12. The application is supported by 28 witnesses, many of whom are said to be of advanced years. This could increase the imperative to ensure the evidence of users is secured. As the application relies upon user evidence only, the applicant suggests that there would be no need for an examination of documentary evidence by the Council. The implication being that the application should be relatively quick to consider. Quite how long an application may take to determine will depend on various factors and is difficult to gauge from the information before me. Archival records would routinely be examined as part of a robust investigation and documentary material must be considered when tendered in evidence. Moreover, witnesses may need to be interviewed and reports prepared for the committee cycle.  
13. In suggesting a period of 18 months from November 2021 to reach a decision, the Council must expect that timescale to be achievable and realistic. It is an estimate only and without a direction there is risk that time will slip particularly in light of the Council’s caveat concerning other major work in which its specialist team are engaged.
14. The applicant is entitled to a decision within a finite and reasonable period. An applicant’s right to seek a direction from the Secretary of State gives rise to the expectation of a determination of that application within 12 months under normal circumstances. The 12 month period has expired and no exceptional circumstances have been advanced by the Council.
15. In the circumstances I consider that there is a case for setting a date by which time the application should be determined. A direction will ensure that the Council adheres to its estimated timescale. Thus, a further period of 18 months shall be allowed to make a determination. This includes an allowance to address working constraints arising from the ongoing coronavirus pandemic.

Other Matters
16. Representations are made to the effect that the public’s rights under Article 6(1) of the Human Rights Act 1998 would be violated if there is ongoing delay without the Council directed to determine the application. Article 6(1) provides that in the determination of civil rights and obligations everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. However, my decision as to whether the Council has investigated and determined the application as soon as reasonably practicable in accordance with paragraph 3(1) of Schedule 14 of the 1981 Act does not amount to a determination of the applicant’s civil rights and obligations. Article 6(1) is not applicable to this decision.

Direction

On behalf of the Secretary of State for Environment, Food and Rural Affairs and pursuant to Paragraph 3(2) of Schedule 14 of the Wildlife and Countryside Act 1981, I HEREBY DIRECT the Cambridgeshire County Council to determine the above-mentioned application not later than 18 months from the date of this decision.

K R Saward
INSPECTOR
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