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	Order Decision

	Site visit made on 4 November 2021

	by Mark Yates BA(Hons) MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 17 January 2022


	Order Ref: ROW/3188551R2                                               

	· This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (“the 1981 Act”) and is known as the Devon County Council (Footpath No. 62, Luppitt) Definitive Map Modification Order 2017.

	· The Order was made by Devon County Council (“the Council”) on 17 March 2017 and proposes to add a footpath (“the claimed route”) to the definitive map and statement, as detailed in the Order Map and Schedule.

	· There was one objection and one representation outstanding when the Council submitted the Order for confirmation to the Secretary of State for Environment, Food and Rural Affairs. 

	Summary of Decision:  The Order is confirmed.      

	


Procedural Matters 
1. The Council was directed to make the Order following an appeal by the applicant in accordance with Schedule 14 to the 1981 Act.  At the Schedule 14 stage, for such an Order to be made, it only needs to be found that a public right of way can be reasonably alleged to subsist.  The test I need to apply in determining whether the Order should be confirmed is set out in paragraph 4 below.  
2. The Council has adopted a neutral stance regarding whether the Order should be confirmed, and written representations have been submitted on behalf of the applicant and the objectors in support of their respective positions.  
3. The decisions of two previous Inspectors involving this Order were quashed by the High Court in light of the Secretary of State submitting to judgment on specific grounds.  An issue of particular concern related to the consideration of the available documents in connection with the production of the original definitive map for the area.  
Main Issues 
4. The Order relies on the occurrence of an event specified in Section 53(3)(c)(i) of the 1981 Act.  Therefore, I need to determine whether the discovered evidence shows that a right of way which is not shown in the map and statement subsists on the balance of probabilities.
5. Reliance is placed by the applicant on various historical maps and documents in support of the dedication of a public footpath at some point in the past.  Consideration will need to be given to whether it can be inferred from the evidence that there was the dedication of a right of way by a landowner who had the capacity to make such a dedication.  
6. Section 32 of the Highways Act 1980 requires a court or tribunal to take into consideration any map, plan or history of the locality, or other relevant document which is tendered in evidence, giving it such weight as appropriate, before determining whether or not a way has been dedicated as a highway. 
Reasons 

Tithe map 

7. The claimed route is first shown on the 1842 Luppitt tithe map.  It is represented by way of a dotted line and braced with the parcels of land it crosses.  At the points it crosses field boundaries there are access points shown which appear to be indicative of the presence of gates or stiles along the route.  This route is shown in the same manner as Luppitt Footpath No. 1 albeit that the alignment of the latter has changed over time.     

8. The fact that highways were incidental to the tithe process will usually serve to limit the evidential weight of tithe maps.  Nonetheless, the tithe map clearly depicts a feature that corresponds to the claimed route.  No conclusion can be reached from this map regarding the status of the path shown, but it is depicted as a through route between two recognised highways.  The depiction of the route in this manner could provide some support for it having public status.    
Ordnance Survey (“OS”) maps  

9. The 1806 OS drawing and 1809 OS map appear to show a section of the connecting track near to point I on the Order Map, but no path is shown continuing over the alignment of the claimed route.    
10. The claimed route is shown on a number of OS maps from the latter part of the nineteenth century onwards.  The 1887 25-inch map shows it by means of pecked lines and there is the annotation “FP” at one point and a foot bridge is also marked on this map.  In contrast, three footbridges are marked on the 1903 revision of the 25-inch map.  The route is depicted on a series of OS 1-inch maps and the 1:25,000 provisional edition of 1948.  All of the maps show the claimed route continuing on either side of the ditches or streams shown.  

11. The annotation “FP” appears on large scale OS maps from 1883 and arose from an instruction to surveyors which stated ‘the object of….”F.P. being that the public may not mistake them for roads traversable by horses or wheeled traffic”.  From 1888 OS maps have carried a disclaimer to the effect that the representation of a track or way on the map was not evidence of the existence of a public right of way.  
12. Whilst there is some conflicting guidance from the OS during the latter part of the nineteenth century and early part of the twentieth century, these maps are generally taken to provide no confirmation regarding the status of the paths and tracks shown on them.  Their evidential value is that they provide a reliable indication of the presence of particular physical features on the date of the survey.  Nonetheless, the depiction of the claimed route in this manner may be of assistance when considered in conjunction with the other pieces of documentary evidence.  As outlined above in relation to the tithe map, the route is depicted as a through route between recognised highways.   
Finance Act documents 

13. The 1910 Finance Act was concerned with assessing various values in relation to land in order that a tax could be levied on the increase in the site value of land between its valuation as of 30 April 1909 and generally any sale or other transaction involving the land in question.  The Act provided for certain deductions to be made in terms of the value of the land.  
14. The numbered hereditaments identified for the purpose of the Finance Act were shown bounded by colour washed lines marked on OS 25-inch map extracts.  It can be seen from the relevant map that the claimed route proceeded through hereditaments 102 and 19.  The route links with Footpath No.1, which was located just within hereditament 90.  However, I have doubts regarding whether the claimed route can be taken to continue into hereditament 90 bearing in mind that the connecting path appears to run adjacent to the boundary of this hereditament.  

15. The field book entries for hereditament 102 record the existence of a right of way in connection with Nos. 686, 792 and 794.  It is apparent from looking at the OS base map that these numbers equate to the parcel numbers for the fields crossed by the claimed route within this hereditament.  A further entry specifies that there was a deduction of £40 for “public rights of way or user” within hereditament 102.  The field book for hereditament 19 records a right of way over various parcels, including the field crossed by the claimed route (922).  A deduction of £50 was noted for “public rights of way or user” within this hereditament. 
16. There will be some uncertainty regarding the extent of the information supplied by the landowner in the absence of the ‘Form 4s’, which were completed on behalf of the owners of the land concerned.  Nonetheless, in the absence of evidence to the contrary, I must presume that the process was carried out correctly.  The deductions should have had regard to information supplied by the landowner and the valuers visit to the land. Overall, the Finance Act documents are supportive of the existence of a public footpath over the specific parcels crossed by the claimed route.        

Parish minutes

17. A series of minutes have been provided in connection with meetings of Luppitt Parish Council.  It is recorded in October 1899 that a bridge and stiles between the school and Scotshayes were in a dangerous condition.  These places were located near to each end of the claimed route and it was resolved to refer the matter to the rural district council.  A minute of October 1907 noted the dangerous state of many of the footbridges in the parish and it was agreed that they would be put in repair and tenders were sought.  At the November meeting reference is made to one of the footbridges leading to Scotshayes.  The relevant works were paid for by the parish council.  The minutes also reveal that a footbridge was repaired at the parish council’s expense in 1919, 1924, 1928, 1932, 1942 and 1948.  It is recorded in 1959 that a bridge at Scotshayes needed to be repaired but it was decided to wait and see whether the path was placed on the provisional map.  
18. The minutes which record money being spent on the repair of a footbridge are supportive of the parish council believing that the relevant footpath shown on the OS mapping had public status.  Otherwise, there would have been no apparent authority to spend public money on these repair works. The fact that this happened on a number of occasions adds weight to this not being an isolated error.  The 1959 minute indicates a reluctance to fund the works until the status of the path was finally determined.     

19. The minutes from 1933 and 1934 reveal that the parish council had purchased a map and considered and marked onto this map the paths believed to be public for the purpose of the Rights of Way Act 1932.  It is also recorded that the map was forwarded to the rural district council.  Whilst there is no surviving copy of the map, reference is made to it when the definitive map was being produced (see below).      

The definitive map process 

20. The process to compile the original definitive map for the area commenced in the 1950s.  Parish councils completed survey forms and maps showing the potential ways for inclusion on the draft map. There were in effect three main stages involving the production by the surveying authority of draft, provisional and definitive maps.   
21. The route was originally claimed by the parish council as a public footpath with the ground for believing this to be the case being that it was mentioned in the parish minutes.  Additionally, the rural district council responded by stating that the path should be retained, and they confirmed it was shown on the map mentioned in the parish council minutes.  This suggests that the parish council had viewed the path to be a public footpath in the 1930s and this view is consistent with the maintenance undertaken on the footbridge.  
22. The word “OMIT” was placed on the survey form and it is apparent that the claimed route was not subsequently shown on the draft map. No explanation is available to explain the omission of this path.  Reference has been made to the parish minutes of 27 March 1956 where it was stated that “Many of the paths were considered to be now not used and were crossed off” and a minute of 24 April 1956 which states “Further footpaths discussed, many were found to be of no public use and omitted”.  This would not have been a valid reason to omit a path.  However, there was a procedure set out for the compilation of definitive maps.  This involved the relevant local authorities and provided an opportunity for objections to be made to the omission of ways from the draft map.  
23. The conclusion I reach from the omission of the route from the draft map is that the evidence at the time was not considered sufficient for it to be recorded as a public right of way.  I do not consider that this matter should be given any significant degree of weight given there will be cases where evidence is discovered to show that a path did have public status and should be added to the definitive map in accordance with the 1981 Act.  The fact that the route was omitted from the draft map does not in my view diminish the value of the parish minutes.       
Conclusions 

24. The claimed route is a feature of some antiquity and is shown on the 1842 tithe map.  This map and the later OS maps show it serving as a link between recognised highways.  The parish minutes are supportive of the claimed route being viewed by the parish council as a public footpath for a large proportion of the twentieth century.  It is also evident that the route was placed on a map produced to show the ways believed to be public in the 1930s.  
25. These pieces of evidence are bolstered by the recording in the Finance Act documents of a public right of way within hereditaments crossed by the claimed route.  This public right of way is identified by reference to the particular OS parcels crossed by the claimed route.  I find it highly likely that the deductions for a public right of way related to the claimed route.  
26. Whilst the parish council initially felt that the claimed route should be added to the draft map, this did not happen.  The decision to exclude the route from the draft map is not supportive of the evidence being considered sufficient at the time to justify it being recorded as a public footpath.  However, this does not mean that public rights do not exist, and this conclusion is at odds with the other pieces of documentary evidence. The decision to not include the claimed route on the draft map is not in my view sufficient to outweigh the evidence in support of the route being a public footpath.   
27. Although the evidence in support is not substantial, having regard to the test that I need to apply, I find on balance that it is supportive of the route being a historical public footpath.  Additionally, there is nothing to suggest that there was no landowner with the capacity to dedicate a footpath.  Accordingly, I conclude on the balance of probabilities that a public footpath subsists.       
Other Matters

28. Various matters have been raised in the objection in relation to the impact of recording the claimed route as a public right of way on land crossed by the route.  However, I am unable to take such matters into account when reaching my decision.  
Overall Conclusion  
29. Having regard to these and all other matters raised in the written representations I conclude that the Order should be confirmed. 
Formal Decision     

30. I confirm the Order. 
Mark Yates 

Inspector
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