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	Application Decision

	Site Visit conducted on 7 December 2021

	by Rory Cridland LLB (Hons) PG Dip, Solicitor

	 an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date:    13 January 2022


	Application Ref: COM/3277756
Pound Green Common
Register Unit No: CL0025 & CL125
Commons Registration Authority: Worcestershire County Council


	· The application, dated 23 June 2021, is made under section 38 of the Commons Act 2006 for consent to carry out restricted works on Pound Green Common.

· The application is made by Worcestershire Wildlife Trust. 

· The application seeks consent to fence parts of the common and to install disability and pedestrian access gates.

	


Decision 
1. Temporary consent (for a period of 10 years) to fence parts of Pound Green Common (Register Units CL0025 & CL125) and to install disability and pedestrian access gates is granted in accordance with the application dated 23 June 2021 (as amended) subject to the following conditions:
(i) Information about public access to the Common shall be displayed in the vicinity of point D.
(ii) No further fencing works shall take place on the Common under the scheme of exemption set out in Schedule 1, Paragraph 1 of the Works on Common Land (Exemptions) (England) Order 2007 (SI 2007/2587) throughout the 10-year period during which this consent is operational.

(iii) The existing gates at points D, E and adjacent to Pound Cottage shall be upgraded to disability gates which accord with BS5709:2018 within 6 months of the date of this decision. 
2.  For the purposes of identification only the location of the works is shown at Points A to F on the attached plan.
Preliminary Matters
3.  Consent was granted in 2012 to fence parts of the common, install a new cattle grid and to re-locate another, and to install disability and pedestrian access gates at Pound Green Common (“the Common”) to enable grazing by livestock
. That decision makes clear (at paragraph 24) that while consent for the fencing and gates was temporary, consent for the cattle grids was granted on a permanent basis. Accordingly, while I note the various comments made in relation to the cattle grids, they do not form part of the current application and I have not taken them into account in my reasoning below.   

4.  Section D1 of the Application Form indicates that the application is for permanent works. However, in response to concerns raised by objectors, the applicant subsequently confirmed that temporary consent was being sought for a further 10-year period. I have therefore considered the application on that basis.  

Background and Main Issues

5.  The Common (Register Units CL0025 and CL125) is located in the Wyre Forest Site of Special Scientific Interest (SSSI). The application seeks consent for the retention of fencing located at points A to F on the application plan. The applicant explains that this is required to prevent livestock accessing the public road with no means of containment. 
6.  Section 38 of the Commons Act 2006 (“the 2006 Act”) provides that a person may apply for consent to carry out restricted works on land registered as common land, including fencing. 
7.  In determining such an application, s.39 of the 2006 Act requires me to have regard to the following:

a.
the interests of those occupying or having rights over the land (and in particular, persons exercising rights of common over it);

b.
the interests of the neighbourhood;

c.
the public interest; and

d.
any other matter considered to be relevant.

8.  Section 39(2) of the 2006 Act provides that the ‘public interest’ includes the public interest in:

a.
nature conservation;

b.
the conservation of the landscape;

c.
the protection of public rights of access to any area of land; and

d.
the protection of archaeological remains and features of historic interest.

9.  I have also had regard to Defra’s Common Land Consents Policy (November 2015).
Reasons
The interests of those occupying or having rights over the land
10. The Common is owned and managed by the applicant and I am satisfied that the retention of the fencing and gates would be in their interests. 
11. CL0025 has a total of 14 rights holders. These include rights to graze a total of 63 sheep, 6 cattle, 10 horses, 7 goats and 459 assorted fowl over the whole of the common. CL125 has no registered grazing rights. While I note that some of the rights are not exercised at present, they may be in the future. 
12. The application is made on the basis that with no physical boundary at points A to F, animals could stray onto the road with the resultant problems this would cause. These matters were considered in detail at the 2012 Inquiry and there is nothing before me to suggest that the subsequent erection of the fences has had any detrimental impact on the interests of those having grazing rights over the land. Indeed, on the evidence before me it is clear that a number of graziers support the proposals. 
13. Similarly, there is no objection from those who have private access rights over the land. These were matters which were again considered in some detail at the 2012 Inquiry and I note provision was made at the time for access to provide for both motorised and non-motorised private traffic. This would be retained as part of the present application. 
14. Consequently, I am satisfied that the proposed works will not harm the interests of those occupying or having rights over the land. 
     The interests of the neighbourhood 
15. Representations from interested parties are largely in favour of retaining the fencing and gates at points A to E, not least as they go some way to preventing animals straying onto the public highway with the resultant safety impacts.  However, concerns have been raised by the occupier of Pound Cottage in relation to the noise experienced from use of the pedestrian kissing gate at point F which is located adjacent to that property. 
16. I accept that, in view of the close proximity of the gate to the property boundary, heavy use might prove to be an annoyance to those occupying that dwelling and might adversely affect their private interests. However, there is no evidence before me which would indicate that use of the gate is so extensive that it would significantly affect their living conditions or have any material effect on the neighbourhood more widely. 
17. Consequently, I am satisfied that the retention of the fencing, including at point F, would not negatively impact on the interests of the neighbourhood.  

The public interest

Nature conservation and conservation of the landscape
18. The Common forms a small part of the Wyre Forest SSSI with Natural England (NE) noting that it is the only unit of the SSSI supporting extensive lowland heathland and is the last remaining medieval common in the forest. It supports a number of rare species, which are declining outside of such protected sites.
19. The site is currently subject to a Higher-Level Stewardship (HLS) agreement which aims to restore the wood pasture and parkland, restore species rich semi natural grassland, restore lowland heath and maintain ponds of high wildlife value. However, I note that this is due to come to an end shortly. 

20. NE has confirmed that the Common is currently in ‘unfavourable- recovering’ condition due to scrub and bracken encroachment (which is being controlled by the current site managers through grazing and manual intervention). However, it has also confirmed that, with continued management, the site should achieve a ‘favourable’ condition status in the near future.  
21. While I note the concerns raised in relation to ongoing funding mechanisms and as to the extent of the grazing being undertaken, I also note that NE consider that the current fencing has already brought about a number of benefits to nature conservation and that these will continue to accrue with ongoing management of the site. I see no reason to conclude otherwise. Indeed, the retention of the fencing would ensure that the existing improvements to nature conservation are not undermined and will continue to accrue.
22. Turning then to landscape impacts, the fence and associated infrastructure has been in place for some time, and I noted during my site visit that it has weathered considerably. The materials used integrate well into their surroundings and do not detract from the overall enjoyment of those visiting the site. 
23. Consequently, I am satisfied that the retention of the fencing would not have a negative impact on the public interest in nature conservation or conservation of the landscape and find no harm in this respect. 
The protection of public rights of access 
24. The Common is subject to a public right of access on foot in addition to the network of public footpaths which cross it. The effect of the fencing on public access to the Common was considered in detail at the 2012 Inquiry and there is nothing in the evidence before me to suggest that the erection of the fencing has had a negative impact on the ability of those who wish to gain access to the Common. 
25. In the absence of any evidence which would indicate otherwise, I agree with the conclusions of the Inspector at that time, that the degree to which access would be restricted would not contain the public’s enjoyment of the Common as a whole or of the public rights of way which cross it. 
26. Furthermore, the applicant proposes the replacement and upgrading of the existing gates at points D and E as well as that adjacent to Pound Cottage so that they accord with British Standard BS5709:2018. This would ensure that public access for all users was provided for a further 10-year period. 
27. Accordingly, I am satisfied that, subject to the replacement of the gates as set out in paragraph 26 above, the retention of the fencing would not adversely affect public rights of access to or over the land. 
Archaeological remains and features of historic interest
28. Historic England consider that the works are unlikely to have a significant effect on heritage assets or archaeological interests and has no objection to the proposals. No other concerns have been raised in this respect and, on the evidence before me, I am satisfied that the proposed works will not harm any archaeological remains or features of historic interest.
Other matters
29. I note the concerns raised as to the length of time it has taken to achieve extensive grazing across the whole of the site. However, this does not alter my reasoning above or provide sufficient reason to withhold consent. 
30. Likewise, while I note the alternative approaches suggested by interested parties, I am not persuaded that they would allow for the efficient and effective management of the site, would be acceptable to graziers or would be as successful in preventing animals from straying onto the public highway. 
Conditions
31. I note that the consent granted in 2012 was subject to a number of conditions including the positioning of the fencing and gates adjacent to Pound Cottage, the displaying of information regarding public access at point D and a restriction on fencing under the scheme of exemption set out in the Works on Common Land (Exemptions) (England) Order 2007 (SI 2007/2587). 
32. I consider a condition requiring the existing gates at points D, E and adjacent to Pound Cottage to be upgraded in accordance with relevant British Standard is necessary in the interests of maintaining public access. Likewise, I consider the display of information on public access at point D is necessary to ensure adequate information is available to those seeking access to the Common.  
33. I consider a restriction on the erection of further fencing under the scheme of exemption referred to in paragraph 31 above is necessary to ensure that there is no further subdivision of the Common. 
34. However, in view of the fact that the fencing is already in place, I do not consider a condition specifying the location of the fencing and gates adjacent to Pound Cottage is any longer necessary. 
Overall conclusions
35. I have found above that the retention of the fencing and gates would ensure that the existing improvements to nature conservation are not undermined and will continue to accrue. Furthermore, I have also found that it would not harm the interests of persons having rights in relation to, or occupying the land, the interests of the neighbourhood or the wider public. 

36. Accordingly, for the reasons set out above, and having had regard to all other matters raised, I conclude that consent should be granted for a further 10-year period, subject to the conditions set out in the Decision above. 
Rory Cridland

Inspector 
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