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	Direction Decision

	by Sue Arnott FIPROW

	an Inspector on direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 13 December 2021


	Ref: FPS/R0660/14D/8
Representation by Mrs Anndrea Bossen
CHESHIRE EAST COUNCIL
Application to modify the Definitive Map and Statement for the area         by deleting Public Footpath no. 66 (part) between Congleton Edge Road     and Castle Farm.

	· The representation is made under Paragraph 3(2) of Schedule 14 of the Wildlife and Countryside Act 1981 seeking a direction to be given to Cheshire East Council to determine an application for an order under Section 53(5) of that Act.

	· The representation dated 16 March 2021 is made by Mrs Anndrea Bossen.

	· The certificate under Paragraph 2(3) of Schedule 14 is dated 22 February 2020.

	· The Council was consulted about the representation on 6 May 2021 and the Council’s response was made on 18 June 2021.

	


Decision

1. The Council is directed to determine the above-mentioned application.

Reasons

2. Mrs Bossen submitted an application to Cheshire East Council (CEC) on 22 February 2020 (reference CO/8/54). This sought to delete from the definitive map and statement part of public footpath 66 in Congleton Parish from its junction with Footpath 64 at Castle Farm (at grid reference 871604) to Edge Road, Congleton (at grid reference 876598). 
3. Authorities are required to investigate applications as soon as reasonably practicable and, after consulting the relevant district and parish councils, decide whether to make an order on the basis of the evidence discovered. Applicants have the right to ask the Secretary of State to direct a surveying authority to reach a decision on an application if no decision has been reached within twelve months of the authority’s receipt of certification that the applicant has served notice of the application on affected landowners and occupiers.  The Secretary of State in considering whether, in response to such a request to direct an authority to determine an application for an order within a specified period, will take into account any statement made by the authority setting out its priorities for bringing and keeping the definitive map up to date, the reasonableness of such priorities, any actions already taken by the authority or expressed intentions of further action on the application in question, the circumstances of the case and any views expressed by the applicant.
4. This approach is set out in Department for Environment, Food and Rural Affairs Rights of Way Circular 1/09 (Version 2) dated October 2009.  
5. Mrs Bossen submits that her case will be prejudiced by the forecast delay in processing her application. She argues that CEC’s priority system discriminates against cases where a deletion from the definitive map and statement is sought. In this case, her comprehensively researched application is supported by a member of her family who is aged 94 and has lived at the property since before the definitive map and statement for the area was first prepared. A decision is therefore urgently required within her lifetime and before her direct evidence is lost.  
6. An applicant’s right to seek a direction from the Secretary of State gives rise to the expectation that the application will be determined within 12 months under normal circumstances.  In this case over 18 months have passed since the Council received the certificate under paragraph 2(3) of Schedule 14 to the Wildlife and Countryside Act 1981.

7. In response Cheshire East Council has confirmed that this case is listed as number 41 on its list of 41 applications awaiting determination. As a result, it is likely to be 4-5 years before the case is investigated. 
8. The Council advises that current staff resources restrict the numbers of applications that can be processed each year. In addition, over the last year or so, due to staff absence and work issues relating to the Covid-19 pandemic, limited officer time has been spent on definitive map modification order applications although this has now increased. 

9. CEC acknowledges the risk of losing the evidence of an elderly member of the family and advises that in other similar situations statements have been taken from the individual either in person or over the phone, then kept on file until the case is processed.

10. CEC’s prioritisation system is based on its policies and objectives set out in the Cheshire East Rights of Way Improvement Plan (ROWIP) 2011-2026 and the objectives of the Local Transport Plan 2019-2024.  It is intended to ensure its limited resources are directed to the most useful and beneficial routes. All applications are reviewed annually and the length of time an application has been waiting is taken into consideration. 

11. In this case the application has been assessed against those criteria. It has only been registered with the authority for just over a year and CEC considers it would be unjust to prioritise this application when others have been waiting for a much longer period.     

12. I recognise that the limited resources allocated to this area of work has inevitably restricted the rate at which CEC is able to process the applications it receives for definitive map modification orders.  
13. An examination of the criteria on which points are awarded in CEC’s priority scheme does suggest that the applicant’s case is only likely to attract scores on the basis of the length of time it has been waiting or the age of witnesses. Given the likelihood of other applications being received in future which intrinsically enhance the network of public routes (for example through the addition of new routes or up-grading of others) and thus attract higher scores, an application for deletion such as this could potentially languish at the bottom of the list for many years to come. 
14. Although I appreciate the basis for the authority’s stated priorities in dealing with this area of work, there must be scope for the legitimate claims from those with land-owning interests to receive a decision on applications to delete or downgrade a definitive right of way within a reasonable length of time.

15. I acknowledge that CEC has many other outstanding applications that have waited longer than this particular case. Nevertheless, I consider a further wait of 4 or 5 years to be unreasonable and that Mrs Bossen should be entitled to expect a more timely decision on her application.
16. I therefore consider that there is a case for setting a date by which time the application should be determined.  
17. However, I recognise that CEC will require time to carry out its investigation and make an informed decision on this application. I also accept that restrictions brought about by the Covid-19 pandemic are continuing to hinder research work and I must make a special allowance for that.  In these circumstances I conclude it would be reasonable to allow a further 12 months for a decision to be reached in this case.
Direction

On behalf of the Secretary of State for Environment, Food and Rural Affairs and pursuant to Paragraph 3(2) of Schedule 14 of the Wildlife and Countryside Act 1981, I HEREBY DIRECT the Cheshire East Council to determine the above-mentioned application not later than 12 months from the date of this decision.


Sue Arnott

INSPECTOR
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