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	Direction Decision

	by Sue Arnott FIPROW

	an Inspector on direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 13 December 2021


	Ref: FPS/M1900/14D/28
Representation by Peter and Dinah Findlay
HERTFORDSHIRE COUNTY COUNCIL
Application to amend the Definitive Map and Statement for the area by downgrading Byway Open to All Traffic No. 3 (Parish of Hunsdon) to a restricted byway

	· The representation is made under Paragraph 3(2) of Schedule 14 of the Wildlife and Countryside Act 1981 seeking a direction to be given to Hertfordshire County Council to determine an application for an Order under Section 53(5) of that Act.

	· The representation dated 14 April 2021 is made on behalf of Mr and Mrs Findlay.

	· The certificate under Paragraph 2(3) of Schedule 14 is dated 28 March 2017.

	· The Council was consulted about your representation on 28 May 2021 and the Council’s response was made on 14 June 2021.

	


Decision 
1. The Council is directed to determine the above-mentioned application.

Reasons

2. Mr and Mrs Findlay submitted an application to Hertfordshire County Council (HCC) in March 2017 (reference EH/456/MOD). This sought to downgrade to restricted byway status the route recorded in the definitive map and statement as Byway Open to All Traffic No 3 near Fillets Farm in the parish of Hunsdon.  
3. Authorities are required to investigate applications as soon as reasonably practicable and, after consulting the relevant district and parish councils, decide whether to make an order on the basis of the evidence discovered. Applicants have the right to ask the Secretary of State to direct a surveying authority to reach a decision on an application if no decision has been reached within twelve months of the authority’s receipt of certification that the applicant has served notice of the application on affected landowners and occupiers.  The Secretary of State in considering whether, in response to such a request to direct an authority to determine an application for an order within a specified period, will take into account any statement made by the authority setting out its priorities for bringing and keeping the definitive map up to date, the reasonableness of such priorities, any actions already taken by the authority or expressed intentions of further action on the application in question, the circumstances of the case and any views expressed by the applicant.
4. This approach is set out in Department for Environment, Food and Rural Affairs Rights of Way Circular 1/09 (Version 2) dated October 2009.  

5. The change to the definitive map and statement sought by Mr and Mrs Findlay had been brought to the attention of the authority in 2001. Evidence confirms that the route in question was mistakenly shown with the wrong status by HCC itself when the definitive map was updated, a fact openly acknowledged by officers of HCC. Mr and Mrs Findlay now submit that the authority was then under an obligation to act upon the discovery of this evidence by modifying the legal record by order. There should have been no need for the Findlays to make an application to rectify the error. HCC has known about this issue for 20 years; Mr Findlay is now 75 years of age and understandably seeks resolution of this matter within his lifetime and without further delay.   
6. An applicant’s right to seek a direction from the Secretary of State gives rise to the expectation that the application will be determined within 12 months under normal circumstances.  In this case over 4½ years have passed since the Council received the certificate under paragraph 2(3) of Schedule 14 to the Wildlife and Countryside Act 1981 and 20 years since it first became aware of the error.

7. In response Hertfordshire County Council has confirmed that this case is listed as number 261 on its list of 315 applications awaiting determination. No forecast is given as to when it is likely Mr and Mrs Findlay’s application will be dealt with, but the authority currently has 6 definitive map officers investigating 52 cases. 

8. HCC recognises that it has a large number of applications outstanding but submits that reasonable and structured actions are being taken to deal with the backlog in an ordered manner. It operates a prioritisation system to ensure routes which are in danger of being lost under development, routes which improve public safety, routes which are used by a large number of people and/or are significantly improving the rights of way network, are investigated first. Inevitably this means that other applications which are not for endangered routes or that will provide little or no benefit to the public network will slip back on the list.
9. In fact the statement of priorities published by HCC indicates that where the Council has itself discovered evidence indicating that the definitive map and statement may need changing, this ‘constitutes a case’. On that basis, Mr and Mrs Findlay’s ‘case’ should have been in the system for 16 years before they resorted to the application they submitted in 2017. 

10. An examination of the criteria on which priority points are awarded suggests that this case is only ever likely to attract a very limited score on the basis that it would resolve an anomaly on the definitive map and statement. Given the likelihood of other applications being received in future which intrinsically enhance the network of public routes (for example through the addition of new routes or up-grading of others) and thus attract higher scores, an application for downgrading such as this could potentially stay relatively low on the list for many years to come.

11. Although I appreciate the basis for the authority’s stated priorities in dealing with this area of work, there has been no acknowledgement that the reason for this particular application rests solely on the premise that HCC itself made the mistake which has necessitated a definitive map modification order. When the error was first drawn to the Council’s attention in 2001, it effectively ‘discovered’ – and acknowledged - evidence of its own mistake, yet has taken no steps since to rectify it. 

12. I therefore consider there to be a very strong case for setting a date by which time the application should be determined.  
13. Whilst I recognise that HCC will require time to process this application, and that restrictions brought about by the Covid-19 pandemic are continuing to hinder research work, I consider that resolution of the situation (which is not of Mr and Mrs Findlay’s making) is long overdue. 

14. In these circumstances I conclude it would not be unreasonable to expect a decision to be reached in this case with a further 6 months.
Direction

On behalf of the Secretary of State for Environment, Food and Rural Affairs and pursuant to Paragraph 3(2) of Schedule 14 of the Wildlife and Countryside Act 1981, I HEREBY DIRECT the Hertfordshire County Council to determine the above-mentioned application not later than 6 months from the date of this decision.


Sue Arnott

INSPECTOR
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