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Chapter 1: Introduction

1.1

1.2

1.3

1.4

1.5

“Hate crime” is a subject which can provoke powerful reactions in our society. The
term itself is subject to multiple definitions and understandings. In England and Wales,
it is generally used to refer to the aggravation of the seriousness of existing criminal
offences — such as assault, harassment or criminal damage — because there is an
additional “hostility” element. Specifically, that in committing the offence, the offender
was motivated by, or the offender demonstrated hostility towards a protected
characteristic of the victim. For example, if an offender assaults an Asian person while
using the racial slur “p**i”, this would become a race-based hate crime, namely
racially-aggravated assault.” In addition to race, the other protected characteristics
included in current hate crime laws are religion, sexual orientation, disability and
transgender identity.

Hate crime laws have developed in England and Wales — and in most other
comparable countries — due to concern about the disproportionate criminal targeting
of, and additional harm caused to, certain groups in society. There is evidence that
crimes that are motivated by hostility towards a personal characteristic, or offenders
who demonstrate such hostility, cause additional harm to individual victims of these
crimes, and create fear and anxiety amongst members of the targeted community.
Hate crimes are also argued to be damaging to wider society, through heightening of
community tensions and divisions, and undermining wider civic values such as
equality and participation in public life. We discussed these rationales in considerably
more detail in Chapter 3 of our consultation paper.?

One of the most notorious examples of hate crime in England and Wales was the
racially motivated murder of a black teenager — Stephen Lawrence — in London in
1993. The outcry over this killing was one of the major spurs for the introduction of
racial hate crime laws in 1998, which have since expanded to include first religion in
2001, then disability and sexual orientation in 2003, and most recently transgender
identity in 2012.

Similar laws have been implemented in Scotland and Northern Ireland, and most other
comparable nations — including common law countries such as Canada, the United
States of America, Australia and New Zealand. Recently the Republic of Ireland has
announced the introduction of a comprehensive set of hate crime laws, while a new
Hate Crime and Public Order Act was passed in the Scottish Parliament in March
2021 (replacing pre-existing laws that already broadly resembled those in England
and Wales, though with some notable differences).

However, despite their wide adoption, support for hate crime laws is not universal.
Some people consider that hate crime laws are unjust because they result in the law
treating criminal offending differently depending on the characteristics of the victim. It

See Crime and Disorder Act 1998, s 29.

See Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, available at
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7a/uploads/2020/10/Hate-crime-

final-report.pdf.


https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf

is argued that this creates further division and inequity in society, rather than
redressing it. While we accept these concerns are genuinely held, as we outlined in
our consultation paper, we do not agree with this conclusion. Hate crime laws depend
on the motivation of the offender, or their demonstration of hostility, not merely the
identity of the victim. If a Muslim person is the victim of an assault, but there is no
evidence that the assault was motivated by the fact the victim was Muslim, or that the
offender demonstrated hostility towards the victim on this basis, then it will not be
treated as a hate crime. Sentencing law recognises that the same basic offence may
have various aggravating and mitigating circumstances, and evidence of criminal
hostility towards a characteristic (or presumed characteristic) of the victim is a relevant
consideration because such hostility causes additional harm to the victim, and the
community more widely.

Additionally, it is argued that hate crime laws unreasonably infringe upon the freedom
of a person to hold views and prejudices which are not consistent with those of the
prevailing politics of the day. In this sense they have been criticised as “thought”
crimes, that go beyond punishing the offender for the criminal act, but also for the
views and values that they hold or express. However, the kinds of relatively serious
criminal offences we consider in this report involve both an action and a mental state,
like intention or recklessness.® The law does not punish a person merely for holding
beliefs that others consider to be homophobic, but if those beliefs lead the offender to
attack a gay or lesbian person, then the law rightly steps in.

A further source of confusion and discontent is the disparity between the legal
definition of hate crime — which relies on objective proof of the hostility — and the
following much broader definition used by the police and the Crown Prosecution
Service (“CPS”) for the purposes of recording and monitoring hate crime:

Any criminal offence which is perceived by the victim or any other person, to be
motivated by hostility or prejudice, based on a person's disability or perceived
disability; race or perceived race; or religion or perceived religion; or sexual
orientation or perceived sexual orientation or transgender identity or perceived
transgender identity.*

In the view of some, this perception-based recording is unfair to the accused person,
as it results in a “hate crime” recording that is based largely or solely on the victim’s
version of events, and without any scrutiny in a court of law. The legality of this
recording policy was challenged in the case of Miller, and found to be lawful, though

There are a large number of “strict liability” regulatory offences which do not require a particular mental
state. See A. Ashworth & M Blake, “The Burden of Proof and the Presumption of Innocence” [1996] Crim LR
306.

The origin of the definition was a recommendation made in respect of police treatment of racist hate crime
and hate incidents in the MacPherson Report, which was the result of an inquiry into matters arising from
the racially motivated murder of Stephen Lawrence Recommendation 12 of this report was that a racist
incident be defined as “any incident which is perceived to be racist by the victim or any other person. The
Stephen Lawrence Inquiry: report of an inquiry by Sir William Macpherson of Cluny (1999) Cm 4262-I,
Chapter 47, Recommendation 12.
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the conduct of the police in this case was found to have breached the defendant’s
right to freedom of expression.®

Though we recognise that there are strong views on this subject, police and CPS hate
crime recording policy is not the subject of this review. This review is concerned with
the laws that apply once a prosecution has commenced, and the matter is determined
by a court of law according to the criminal standard. There were 10,679 prosecutions
and 9,263 convictions for hate crimes in England and Wales in 2020/21.°

Hate crime laws are related to, but distinct from hate speech laws. In England and
Wales, hate speech laws are primarily found in Parts 3 and 3A of the Public Order Act
1986, which contain specific offences to counter the dissemination of inflammatory
material that is designed to incite violence, inflame community tensions or instil fear
among or of particular groups. There are also broader “public order” and
“‘communications offences” in the law of England and Wales, which criminalise certain
forms of abusive or grossly offensive speech and content. These offences are not
limited to the expression of hostility or hatred towards certain groups, but are often
prosecuted in this context.

Hate speech offences are even more controversial than hate crime laws. They directly
engage the right to freedom of expression and provoke fierce debates about how far
this right should extend. It is widely accepted that there should be some limits to
freedom of expression. For example, planning the commission of a criminal offence,
or threatening to kill someone, are not protected forms of speech. Immediate
incitement to violence is also generally considered a form of speech that can
reasonably be prohibited by law. However, the criminalisation of hate speech that
might be considered a precursor to such violence, or harmful in itself, is much more
contentious. Indeed, some people who are ambivalent towards or even supportive of
hate crime laws for violent offending are strongly opposed to the criminalisation of
“hate speech”.

Hate speech offences have existed for some time in England and Wales. Since 1965,
incitement to racial hatred has been a criminal offence,” and comparable, though
more limited offences of stirring up hatred in relation to relation to religious belief and
sexual orientation were created in 2006 and 2008 respectively. Prosecution numbers
for these offences are low — usually less than 10 per year. Yet they remain highly
controversial, as does the prospect of extension of these offences to further
characteristics.

Miller v College of Police and the Chief Constable of Humberside [2020] EWHC 225 (Admin) 261.

See Crown Prosecution Service, CPA Annual Publication: Hate crime & crimes against older people pre-

charge and prosecution outcomes by crime types (2021) available at
https://www.cps.gov.uk/sites/default/files/documents/publications/Hate-Crime-Annual-Data-Tables-Year-

Ending-March-2021 .xIsx.

Race Relations Act 1965, s 6.


https://www.cps.gov.uk/sites/default/files/documents/publications/Hate-Crime-Annual-Data-Tables-Year-Ending-March-2021.xlsx
https://www.cps.gov.uk/sites/default/files/documents/publications/Hate-Crime-Annual-Data-Tables-Year-Ending-March-2021.xlsx

THE LAW COMMISSION’S REVIEW

1.13 In this review, we have been asked to consider both hate crime and hate speech laws
in England and Wales. We have set out our terms of reference in more detail below,
but in essence we have been asked to consider:

(1)  Who should be protected by hate crime and hate speech laws; and
(2) How these laws should operate.

1.14 ltis important to note that our terms of reference do not contemplate the repeal of
hate crime or hate speech laws. Rather, they ask us to review “the adequacy and
parity of protection offered by the law relating to hate crime”. This review is therefore
predicated on the assumption that hate crime and hate speech laws will continue to
exist. However, as we note further at paragraph 1.30, we did receive a large number
of (mostly personal) consultation responses that advocated the repeal of these laws
altogether.

1.15 One aspect of hate speech laws — the “communications offences” — was the subject of
a separate Law Commission review that made detailed recommendations for the
reform of these offences. We describe these recommendations further at paragraph
1.48 to 1.50 and at relevant points throughout this report.

Our terms of reference

1.16 Our terms of reference ask us to review the adequacy and parity of protection offered
by the law relating to hate crime and to make recommendations for its reform.

1.17 This includes:

e reviewing the current range of specific offences and aggravating factors in
sentencing, and making recommendations on the most appropriate models to
ensure that the criminal law provides consistent and effective protection from
conduct motivated by hatred of protected groups or characteristics; and

e reviewing the existing range of protected characteristics, identifying gaps in the
scope of the protection currently offered, and making recommendations to
promote a consistent approach.

1.18 In particular, we were asked:

e to consider developments in the law since the publication of the Law Commission
report “Hate Crime: should the current offences be extended” in 2014;

e to consider whether crimes motivated by, or demonstrating, hatred based on sex
and gender characteristics, or hatred of older people or other potential protected
characteristics should be classified as hate crimes, with reference to underlying
principle and the practical implications of changing the law;

e to consider the incitement of hatred offences under the Public Order Act 1986,
and to make recommendations on whether they should be extended or reformed;



e to consider the impact of changing the law relating to hate crime in other aspects
of criminal justice, including other offences and sentencing practice;

e to ensure that any recommendations comply with, and are conceptually informed
by, human rights obligations, including under articles 10 (freedom of expression)
and 14 (prohibition of discrimination) of the European Convention on Human
Rights;

e to consider the implications of any recommendations for other areas of law
including the Equality Act 2010.

Background to the review

1.19 This review is the second review of hate crime laws that we have conducted in recent
years. We conducted a previous review of hate crime laws from 2012 to 2014, when
the government asked the Law Commission to consider the disparity of treatment
amongst the five characteristics specified in hate crime laws: race, religion, sexual
orientation, disability and transgender identity. We were asked whether the reach of
the criminal law should be extended to cover these groups equally.

1.20 In our 2014 report,® we recommended that a broader review of hate crime laws be
undertaken, but in the absence of such a review, we recommended extension of the
aggravated offences regime to all five of these characteristics. By contrast we found
insufficient evidence to justify an equivalent extension of the “stirring up” hatred
offences to the characteristics of disability and transgender identity.

1.21 In late 2018, the government asked us to undertake this wider and more in-depth
review, which now also considers the efficacy of the legal mechanisms, and whether
any further characteristics should be added to those currently specified.

1.22 We launched the review in March 2019, publishing a brief background paper,® and
hosting an academic conference at Oxford Brookes University. Throughout the
remainder of 2019 we conducted a large number of pre-consultation events across
England and Wales. This included meetings with legal and academic experts, police
and the CPS, charities and civil society groups, and numerous individuals with an
interest in hate crime laws.

Our consultation paper

1.23 These initial meetings, together with our own research, helped shape the consultation
paper that we published in September 2020. Publication was slightly delayed by the
impact of the COVID-19 pandemic, which also meant that subsequent consultation
meetings that we conducted between October and December 2020, were held
remotely using video conferencing technology.

1.24 The consultation paper contained 62 questions, and a number of provisional
proposals for reform. There was also a summary version of the paper that contained

8 Hate Crime: Should the Current Offences be Extended? (2014) Law Com No 348.

Law Commission, Hate Crime: Background to our review (March 2019), available at https://s3-eu-west-
2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7a/uploads/2019/07/6.5286-LC_Hate-
Crime_Information-Paper A4 FINAL 030719 WEB.pdf.



https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2019/07/6.5286-LC_Hate-Crime_Information-Paper_A4_FINAL_030719_WEB.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2019/07/6.5286-LC_Hate-Crime_Information-Paper_A4_FINAL_030719_WEB.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2019/07/6.5286-LC_Hate-Crime_Information-Paper_A4_FINAL_030719_WEB.pdf

20 of the most important questions. The detail of the provisional proposals made in
the consultation paper will be outlined again throughout this report, but some of the
main provisional proposals and issues we raised were:

(1)
(@)

the consolidation of hate crime laws into a single act;
parity of legal protection for the existing five characteristics through:

(a) the extension of aggravated offences to cover sexual orientation,
disability and transgender status;

(b)  the creation of new offences of stirring up hatred on the basis of disability
and transgender status; and

(c) the extension of the “racialist chanting” offence at football matches to
cover other characteristics.

more detailed legal changes including:
(a) revisions to the definition of “transgender” and “sexual orientation”;

(b) creation of aggravated versions of certain other offences; notably
communications offences; and

(c) revisions to the stirring up hatred offences, including changes to achieve
parity across all characteristics.

the inclusion of “sex or gender” as an additional protected characteristic in hate
crime laws, subject to potential carve-outs in contexts where the existing
Violence Against Women and Girls (VAWG) framework might be considered
more appropriate. In particular, we discussed the carve out of sexual offences
and domestic abuse due to concerns that hate crime laws might prove unhelpful
in these contexts.

1.25 We also asked open questions about a number of further possible changes, without
indicating a preferred option, including:

(1)

3)

amending the legal test for hate crime laws to include motivation by hostility or
prejudice — to reflect the lived reality of disability hate crime, and address
challenges in its prosecution;

the possible inclusion of other characteristics: age; homelessness; sex workers;
alternative subcultures and philosophical belief; and/or the potential for a
“residual category” of protection in hate crime laws.

the creation of a Hate Crime Commissioner role to provide a centralised voice
to encourage best practice in hate crime prosecution and prevention.

1.26 The length of the consultation paper and the technical nature of some of the
consultation questions were criticised by some, including within a number of
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consultation responses, and also in an article by former Crown Court Judge, HHJ
Charles Wide QC.™

There was also concern that our pre-consultation meetings were unbalanced and
failed to reflect a full diversity of perspectives. We recognise and have reflected on
these concerns, but we are confident that the voluminous and diverse range of
consultation responses we received in our formal consultation period has ensured that
we have had the benefit of a very wide range of perspectives in shaping our final
recommendations.

Consultation responses

1.28

1.29

1.30

1.31

Through October, November and December 2020 we met with hundreds of
stakeholders to discuss these provisional proposals. This included an online public
event where we presented some of our main proposals and invited questions and
comments. Over 100 participants joined us for this event, and hundreds more in the
various other forums we conducted.

We then received 2,473 written responses to our consultation paper. This is one of the
highest numbers ever for a Law Commission consultation and demonstrates the depth
of interest and feeling in society for this area of the law. We are extremely grateful to
everyone who took the time either to meet with us, or prepare a written response.

A high proportion of the written responses we received were personal, and a
significant majority of these personal responses indicated strong opposition to hate
crime laws altogether, or any extension of those that currently exist. It followed that
these responses generally opposed most of our proposals for reform. In quite a
number of cases these responses did not directly address the specific question that
had been asked. This was because many of our questions were premised on the
continued use of hate crime laws — a proposition with which the response
fundamentally disagreed. We recognise the importance of this perspective and have
sought to reflect these views in our consultation analysis. As we note at 1.41, the
concerns expressed in these responses have influenced our final recommendations in
a number of key respects.

By contrast, there were 173 responses on behalf of organisations; comprising of law
enforcement agencies, legal experts, government and local authorities, charitable and
community organisations, civil society groups and religious bodies with an interest in
hate crime laws. The majority of these responses were supportive of the broad
direction of our proposals, and in particular the emphasis on parity of protection
amongst the existing five characteristics already recognised under hate crime laws.
There was more variation in responses to some of the more detailed questions we
asked about how the law should work, and the potential inclusion of additional
characteristics in hate crime laws. For example, a wide range of views were
expressed in relation to our provisional proposal to add a new characteristic of sex or
gender to hate crime laws.

10 Charles Wide, “Hostility crime and the Law Commission” (2021) Policy Exchange, available at
https://policyexchange.org.uk/publication/hostility-crime-and-the-law-commission/.
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1.32

1.33

1.34

We discuss the consultation responses in much more detail throughout this report.
However, the contrast between personal and organisational responses was stark, and
once again demonstrates the significant divergence of views on this subject.

We have read and taken account of all responses we received. In most cases, in
numerical terms, a majority of responses were not in favour of the course of action we
had proposed.' This has influenced the more conservative approach to reform we
have recommended compared with some of the provisional proposals in our
consultation paper. However, it is also important to recognise that some of the
organisational responses we received can broadly be said to represent the interests of
many thousands of individuals. For example, Age UK is a charity that advocates for
the interests of older persons, whilst Dimensions UK is an organisation that supports
people with learning disabilities and autism. Other responses, such as those from
police, prosecutors, and legal bodies such as the Bar Council and Law Society, reflect
considerable practical and technical expertise, and therefore also feature prominently
in our analysis. In our consultation analysis, we evaluate and weigh the various
arguments made by consultees, rather than simply counting the number of views in
favour of and against a particular proposal.

In the interests of transparency, we will publish the consultation responses on our
website. However, in order to ensure the privacy of consultees, and comply with data
protection obligations, we will redact the names of personal responses, unless the
respondent is an academic or responding in some other relevant professional
capacity. We will also remove material that identifies other individuals or that we
consider to be potentially criminal or defamatory.

Our final recommendations

1.35

1.36

As we have noted in this introduction, there are a wide range of views and a number
of significant competing considerations that are at issue in this review. These include
the importance of freedom of thought and expression, protection of vulnerable and
targeted communities, countering hatred and extremism, and the need for an effective
and workable criminal justice system.

We have sought to balance these competing considerations in this final report. We
have made a number of difficult decisions, including changing and reversing
provisional proposals that we had made in our consultation paper. Most notable
amongst these is our final recommendation that sex or gender should not be included
as a protected characteristic for the purposes of aggravated offences and enhanced
sentencing (though in Chapter 10 we do recommend that an offence of stirring up
hatred on these grounds be introduced). In the consultation paper, we indicated that
some of our practical concerns may be surmountable. However, closer analysis and
the consultation responses have revealed that to include this characteristic would be
an unwise policy decision. In short, the risks associated with the addition of sex or
gender to hate crime laws outweigh the potential benefits. We discuss our reasons for
this conclusion in detail in Chapter 5, but wish to note here that despite the significant

11

This included some instances when, logically, it might be anticipated that some of these responses might be

supportive — such as when we proposed the introduction of freedom of expression protections.
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1.38

1.39

1.40

1.41

1.42

public commentary on this issue in recent months, we have reached this conclusion
entirely independently, based on the strength of the evidence before us.

Our final recommendations are primarily focussed on providing parity of protection
amongst the existing hate crime characteristics, and ensuring these laws work fairly,
effectively and proportionately. We consider the principle of equal protection to be the
single most important of all our recommendations. We remain firmly of the view that
we expressed in our 2014 report and in our most recent consultation paper, that the
current inconsistency in the way that hate crime laws treat different characteristics is
unprincipled and causes significant injustice and confusion.

We recognise that there will be significant segments of the community that are
disappointed with the various conclusions we have reached — either because they
consider that our proposals intrude too far into personal freedoms, or that they do not
go far enough to provide protection to targeted groups.

Those groups and communities whose characteristics we do not recommend for
inclusion may feel particularly aggrieved. While we have sought to be as objective and
transparent as possible in reaching these conclusions, we understand that there will
be disagreement and even anger.

We also recognise the view that hate crime laws are unjust because they treat crimes
against different groups differently, or that they reflect a particular political perspective
that favours the interests of certain, specified groups. While we do not agree with this
analysis for the reasons outlined at paragraph 1.5, we accept that it is a concern that

is shared by many.

It is not within the remit of this review to consider the repeal of hate crime laws — as
many personal responses advocated — but we do acknowledge that at least within
certain segments of the community, there is considerable discomfort with the prospect
of any further expansion of the laws which currently exist. This lack of community
consensus for hate crime laws is an important consideration in any analysis of
whether to widen their scope, and has informed the more limited approach to
extension of existing laws in this report than we had contemplated in the consultation
paper. In particular, this lack of consensus has led us to proceed with significant
caution in considering the extension of hate crime characteristics beyond those
already firmly established by Parliament in recent decades.

We emphasise that in not recommending the inclusion of further groups or
characteristics we are not suggesting that criminal conduct that is directed at these
groups is not harmful or worthy of condemnation. Crime directed at any individual is to
be condemned. The fact that a group or characteristic is not included in hate crime
laws does not mean that any additional wrongfulness or harm associated with the
hostile targeting of a member of that group or characteristic cannot be recognised in
sentencing. Indeed, as we noted in our consultation paper, this was the approach the
Court took in the sentencing for the murder of Sophie Lancaster, whose attack was
motivated by hostility towards her “goth” appearance.'? Sentencing courts have a wide

2 Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, p 13.



discretion to reflect aggravating and mitigating circumstances of offending, and
specific hate crime laws are just one of the means by which this is done.

OTHER IMPORTANT REVIEWS

Recent developments in Scotland, Northern Ireland and the Republic of Ireland

1.43

1.44

1.45

1.46

1.47

While conducting this review, we have been closely monitoring developments in other
jurisdictions — most notably Scotland and Northern Ireland, and more recently the
Republic of Ireland.

Scotland completed a review of hate crime laws in 2018, and the Scottish
Parliament passed the Hate Crime and Public Order (Scotland) Act 2021 earlier this
year. This Act extended the protections of the stirring up hatred offences to all
characteristics, revised some of the definitions of protected characteristics, and added
a new characteristic of “age”.

In 2019, the Northern Ireland executive announced an independent review of hate
crime laws, chaired by Judge Marrinan.' The review concluded with a final report in
late 2020."

The Irish Government published a report, Legislating for Hate Speech and Hate Crime
in Ireland, in 2020." It has since introduced the Criminal Justice (Hate Crime) Bill
2021.

We describe each of these developments in more detail in Chapter 2.

The Law Commission’s review of Harmful Online Communications

1.48

1.49

1.50

In addition to our review of hate crime, we have recently completed another review
into the offences which are prosecuted in the context of harmful online
communications.

This report — Modernising Communications Offences — recommends replacement of
the existing “communications offences” contrary to section 1 of the Malicious
Communications Act 1988, and section 127 of the Communications Act 2003 with new
offences that are more clearly defined, and targeted at the most harmful material.

We consider the current communications offences and recommended replacements
further in Chapter 8 — where we look at the regimes of aggravated offences and
enhanced sentencing.

3 Lord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018) available
at https://www.gov.scot/publications/independent-review-hate-crime-legislation-scotland-final-report/.

4 Further general information is available at https://www.hatecrimereviewni.org.uk/.

5 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020).

6 Legislating for Hate Speech and Hate Crime in Ireland, Report on the Public Consultation 2020. Available at
http://www.justice.ie/en/JELR/Leqislating_for Hate Speech_and Hate Crime in_Ireland_Web.pdf/Files/Le

gislating_for Hate Speech and Hate Crime in Ireland Web.pdf.
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STRUCTURE OF THIS REPORT

1.51

The structure of this report is as follows:

Chapter 2 outlines the history of hate crime laws, and describes the current law in
England and Wales.

Chapter 3 considers the issue of the selection of protected characteristics in hate
crime laws, and how we might decide on the addition of any further
characteristics.

Chapter 4 considers the definitions of existing characteristics, and the need for
greater parity of protection regarding association with members of these groups.

Chapter 5 outlines our consideration of the inclusion of a new characteristic of sex
or gender in hate crime laws. It explains that while we consider that there is a
serious problem of crime that is connected to misogyny, we have concluded that
the particular model of hate crime laws is unlikely to prove an effective response
to misogynistic offending, and may prove more harmful than helpful, both to
victims of violence against women and girls, and also to efforts to tackle hate
crime more broadly. We suggest that reforms in other areas are more likely to
result in tangible, positive results.

Chapter 6 considers the case for the inclusion of the characteristic of age. We
acknowledge the significant harm caused by both elder abuse and child abuse,
but conclude that hate crime laws are unlikely to be an effective response to these
concerns, and therefore do not recommend the inclusion of this characteristic in
hate crime laws.

Chapter 7 considers the case for the inclusion of various other characteristics and
groups in hate crime laws: sex workers, alternative subcultures, people
experiencing homelessness, and philosophical belief. After careful consideration
we do not recommend that any of these groups should be added to current hate
crime laws, though we recognise that there may be value in police continuing to
record hate crimes against some of these groups.

Chapter 8 considers the legal model for hate crime laws and recommends the
retention of the current dual model of aggravated offences and enhanced
sentencing. It also recommends against the introduction of any new aggravated
offences, and considers other technical reforms, including how the law might
better facilitate the prosecution of hostility towards multiple characteristics.

Chapter 9 considers the legal test for the application of hate crime laws. We
recommend reform to the “motivation” limb of the test to include motivation by
hostility or prejudice towards members of a group sharing a protected
characteristic, based on their membership of that group.

Chapter 10 considers the offences of stirring up hatred under the Public Order Act
1986. We recommend the addition of three new characteristics, the first two of
which are already protected by hate crime laws: disability, transgender identity
and sex or gender. We also recommend that a consistent approach be taken to all
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characteristics, including the provision of freedom of expression protections. We
recommend the “dwelling exemption” be replaced with an exemption for “private
conversation”. We also recommend a range of more technical reforms.

Chapter 11 considers the offence of “racialist chanting” at football matches. We
consider the history of this offence and its important symbolic value in countering
the challenge of racism at football matches. We recommend the retention of this
offence — in large part due to the potential for any repeal to be misinterpreted as a
signal that racism at football is no longer a serious matter. However, we do not
recommend this football-specific approach be expanded to encompass all other
protected characteristics. Instead, we argue that public order offences can be
used to cover targeting of other characteristics, and that our recommendations to
create aggravated versions of these offences for sexual orientation, disability, and
transgender identity (in addition to race and religion) will provide police and
prosecutors with sufficient tools to address harmful conduct.

Chapter 12 recommends that government consider creation of a Hate Crime
Commissioner role to complement the legal reforms we recommend. It also
recommends that various hate crime laws be brought together into a single Act.

Chapter 13 contains a full list of the recommendations in this report.
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Chapter 2: History and Current Law

INTRODUCTION

21

2.2

In our 2020 consultation paper, we outlined in detail the development of hate crime
laws across several jurisdictions and provided an overview of the current legal and
operational context and its development in England and Wales.'

In this chapter we again outline the law of hate crime in England and Wales. We
summarise the development of hate crime laws in England and Wales, and also more
recent developments in other jurisdictions within the United Kingdom. This
background will provide the basis for the recommendations and analysis that follows
in this report.

LEGISLATIVE DEVELOPMENT IN ENGLAND AND WALES

23

24

Hate crime laws in England and Wales comprise three distinct sets of provisions:

(1)  Aggravated offences under the Crime and Disorder Act 1998 (“CDA 1998”):
these consist of the commission of a “base” offence, where either the offence is
motivated by, or the offender demonstrates, hostility against specified groups.
Aggravated versions of offences have higher maximum penalties than their
base equivalents. Aggravated offences currently exist for offences involving
racial or religious hostility.?

(2) “Enhanced sentencing” provisions under the Sentencing Code (“SC”): these are
provisions that, without creating new offences or increasing the maximum
penalty available, require that courts treat as an aggravating factor proof that
the offender was motivated by or demonstrated hostility against a specified
group and state this in open court. These apply to hostility on the grounds of
race, religion, sexual orientation, disability or transgender identity.3

(83) Offences of stirring up hatred under the Public Order Act 1986 (“POA 1986”):
these apply to conduct intended, or likely, to stir up hatred based on race,
religion and sexual orientation.*

Additionally, a small number of discrete, specific offences form part of the overall hate
crime framework. In particular, the offence of “indecent or racialist chanting” under the

Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, Chapters 2, 4
and 6. Available at https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-
11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf.

Crime and Disorder Act 1998, ss 29 to 32.
Sentencing Code, section 66.

Public Order Act 1986, ss 18 to 23 and ss 29B to 29G.
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Football (Offences) Act 1991,° prohibits engaging or taking part in chanting of an
indecent or racialist nature at a designated football match.

2.5 Some of these provisions replace previous legislation, and other provisions have been
amended over time to expand their protection to further groups. A timeline of these
developments is set out below. Repealed provisions are shown in italics.

Timeline

1965: Race Relations Act 1965 section 6: incitement to racial hatred.

1976: Race Relations Act 1976 section 70, inserting new section 5A into Public Order Act
1936: incitement to racial hatred.

1986: Public Order Act 1986, sections 18 and following: stirring up racial hatred.

1998: Crime and Disorder Act 1998: racially aggravated forms of certain offences (assault,
criminal damage, public order, harassment); enhanced sentences for racial hostility.

2001: Anti-terrorism, Crime and Security Act 2001: amended Crime and Disorder Act 1998
to include religiously aggravated forms and enhanced sentences for religious hostility.

2003: Criminal Justice Act 2003 sections 145 to 146: enhanced sentences for racial or
religious hostility (replacing existing provisions), disability or sexual orientation (new);
enhancement when setting minimum custodial term for murder motivated by or the
offender demonstrating hostility on the basis of race, religion or sexual orientation.

2006: Racial and Religious Hatred Act 2006: amended Public Order Act 1986 to include
stirring up religious hatred.

2008: Criminal Justice and Immigration Act 2008: further amended Public Order Act 1986
to include stirring up hatred on ground of sexual orientation.

2012: Legal Aid, Sentencing and Punishment of Offenders Act 2012: amended Criminal
Justice Act 2003 to include enhanced sentences for offences motivated by or the offender
demonstrating hostility towards the victim being transgender, and when setting the
minimum term for murder motivated by or the offender demonstrating hostility on the basis
of disability or transgender identity.

2020: Sentencing Act 2020, which contains the Sentencing Code: repealed and replaced
the enhanced sentencing provisions contained in the Criminal Justice Act 2003.

2.6 We consider each of these provisions in greater detail in the following sections. We
then consider recent developments in Scotland, Northern Ireland and Ireland to
provide further context for the reforms under consideration later in this report,

5  Football (Offences) Act 1991, s 3.
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AGGRAVATED OFFENCES

2.7

2.8

2.9

2.10

Any offence may be “aggravated” in the sense that there may be factors that increase
an offender’s culpability or lead to a more severe penalty. However, in this report we
use the term “aggravated offences” to refer to the aggravated forms of assault,
criminal damage, public order offences and harassment offences created by the CDA
1998. These offences can be aggravated by either racial or religious hostility and they
have higher maximum penalties than the base offences to which they relate (see table
at paragraph 2.37).

The racially aggravated offences were introduced in the CDA 1998, whilst religious
aggravation was added by the Anti-terrorism, Crime and Security Act 2001.

The Labour Party’s 1997 manifesto had included commitments to “create a new
offence of racial harassment and a new crime of racially motivated violence to protect
ethnic minorities from intimidation”.® Accordingly, the Crime and Disorder Bill included
a suite of new racially aggravated offences covering assaults, harassment, criminal
damage and public order offences. These are detailed further in Chapter 8.

The aggravated offences under the CDA 1998 were extended to religious aggravation
as part of a package of measures introduced by the Anti-terrorism, Crime and Security
Act 2001. The main argument in favour of this extension was one of equal treatment:
some religious groups, such as Jews and Sikhs, which were also ethnic groups, had
the protection of the racially aggravated offences, but this was not available to multi-
ethnic religions, such as Christianity and Islam.”

The Crime and Disorder Act 1998

2.11

Section 28(1) of the CDA 1998 provides that an offence is racially or religiously
aggravated if:

(a) atthe time of committing the offence, or immediately before or after doing
so, the offender demonstrates towards the victim of the offence hostility
based on the victim’s membership (or presumed membership) of a racial
or religious group; or

(b)  the offence is motivated (wholly or partly) by hostility towards members of
a racial or religious group based on their membership of that group.

The offences which can be aggravated

212

The offences which have aggravated versions in the CDA 1998 are:

(1)  malicious wounding or inflicting grievous bodily harm contrary to section 20 of
the Offences Against the Person Act 1861;2

6 Labour Party (1997), “New Labour, because Britain deserves better”.
7 Hansard (HL), 27 Nov 2001, vol 629, col 150.
8 Crime and Disorder Act 1998, s 29(1)(a).
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(2)  assault occasioning actual bodily harm contrary to section 47 of the Offences
Against the Person Act 1861;°

(3) common assault;™

(4) destroying or damaging property contrary to section 1(1) of the Criminal
Damage Act 1971;™

(5) threatening, abusive or insulting conduct intended, or likely, to provoke violence
or cause fear of violence contrary to section 4 of the POA 1986; "2

(6) intentionally causing harassment, alarm or distress using threatening, abusive
or insulting words or behaviour contrary to section 4A of the POA 1986;™

(7) threatening or abusive conduct likely to cause harassment, alarm or distress
contrary to section 5 of the POA 1986;™

(8) harassment and stalking contrary to sections 2 and 2A of the Protection from
Harassment Act 1997;' and

(9) putting people in fear of violence, and stalking involving fear of violence, serious
alarm or distress contrary to sections 4 and 4A of the Protection from
Harassment Act 1997."®

2.13 These offences were selected because they were regarded as the most likely
offences to involve racial hostility.'” When the aggravated offences were made
applicable to religious hostility in 2001, '® no amendment was made to the list. If racial
or religious hostility is established in any offence not on this list, the hostility is dealt
with at the sentencing stage using the enhanced sentencing power in the Sentencing
Code (outlined in greater detail from paragraph 2.49).

9  Crime and Disorder Act 1998, s 29(1)(b).
10 Crime and Disorder Act 1998, s 29(1)(c).
" Crime and Disorder Act 1998, s 30(1).

2 Crime and Disorder Act 1998, s 31(1)(a).
3 Crime and Disorder Act 1998, s 31(1)(b).

4 Crime and Disorder Act 1998, s 31(1)(c). Previously, conduct could also be “insulting”, as under ss 4 and
4A, but this word was removed from s 5 by the Crime and Courts Act 2013, s 57 with effect from 1 February
2014.

15 Crime and Disorder Act 1998, s 32(1)(a).

6 Crime and Disorder Act 1998, s 32(1)(b). The offences contained in sections 4 and 4A of the Protection from
Harassment Act 1997 did not exist when the Crime and Disorder Act 1998 was passed. Section 32 of the
Crime and Disorder Act 1998 was amended to include aggravated versions of these offences by section 144
of the Protection of Freedoms Act 2012.

7 Lord Williams for the government explained that the offences were chosen because they were the most
frequent forms of racist crime. Offences which carry a maximum sentence of life imprisonment were omitted
because no higher penalty is possible. Hansard (HL) 12 Feb 1998 vol 585, cols 1280 to 1284.

8 Anti-terrorism, Crime and Security Act 2001, Pt 5.
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2.14 The prosecution must prove not only that the underlying or “base” offence was
committed, but also that the defendant demonstrated, or the offence was motivated
by, racial or religious hostility. If the prosecution fails to prove the aggravated element,
it is open to the Crown Court (but not a magistrates’ court)'® to return an alternative
verdict of guilty of the non-aggravated form of the offence.

Hostility

2.15 *“Hostility” is not defined in the CDA 1998 and there is no standard legal definition. The
ordinary dictionary definition of “hostile” includes being “unfriendly”, “adverse” or

“antagonistic”. It may also include spite, contempt or dislike. It will ultimately be a

matter for the tribunal of fact to decide whether a defendant has demonstrated, or the

offence was motivated by, hostility.

2.16 An offence is aggravated if it falls within either of the two limbs of the test set out in
subsections 28(1)(a) and (b) of the CDA 1998. Under limb (a), the prosecution must
prove the demonstration of hostility, but no subjective intent or motivation is required:
it is an objective test. Limb (b), on the other hand, requires proof of the defendant’s
subjective motivation for committing the offence.?° The prosecution should make clear
on which of the two limbs it is relying.?! If evidence is available to support both limbs,
the prosecution is free to rely on both.??

Limb (a): “Demonstrates hostility”
What constitutes a demonstration of hostility?

2.17 A demonstration of hostility will usually involve words? or gestures, but can be
manifested in other ways, such as by wearing a swastika or singing certain songs.?*

2.18 Whether hostility was demonstrated is a wholly objective question. The victim’s
perception of, or reaction to, the incident is not relevant.?® It is also immaterial that the
defendant’s frame of mind was such that, while committing the offence, they would
have used abusive terms towards any person by reference to any other obvious
personal characteristics.?® The objective nature of this limb also means that the
motivation for the offence is irrelevant to the question of whether hostility has been
demonstrated.

2.19 Whether hostility was demonstrated will be a question of fact for the jury or
magistrates to decide, in light of all the circumstances. In Pal, Simon Brown LJ stated

9 See further paragraph 2.36.
20 Jones [2010] EWHC 523 (Admin), [2011] 1 WLR 833 at [17] and [20].
21 Dykes [2008] EWHC 2775 (Admin), (2009) 173 Justice of the Peace 88 at [20] by Calvert Smith J.

22 Jones [2010] EWHC 523 (Admin), [2011] 1 WLR 833 at [17] by Ouseley J; G [2004] EWHC 183 (Admin),
(2004) 168 Justice of the Peace 313 at [15] by May LJ.

23 See McFarlane [2002] EWHC 485 (Admin), [2002] All ER (D) 78 (Mar); Howard [2008] EWHC 608 (Admin),
[2008] All ER (D) 88 (Feb).

24 Rogers [2007] UKHL 8, [2007] 2 AC 62 at [13] by Baroness Hale.
25 DPP v Green [2004] EWHC 1225 (QB); The Times 7 July 2004.

26 Woods [2002] EWHC 85 (Admin) at [13]. See also Crime and Disorder Act 1998, s 28(3), which states that
“it is immaterial... whether or not the offender's hostility is also based, to any extent, on any other factor”.
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that the use of racially abusive insults will ordinarily be sufficient to prove
demonstration of racial hostility.%’

2.20 Hostility can be demonstrated by the defendant towards someone of the defendant’s
own racial or religious group.?®

When must hostility be demonstrated?

2.21 Hostility must be demonstrated either at the time of committing the offence or
immediately before or immediately after doing s0.2° In Babbs,*® the Court of Appeal
held that immediacy is established by showing a connection between the
demonstration of hostility and the substantive offence. In that case, “the words used
by the appellant were ... capable of colouring the behaviour of the appellant
throughout the subsequent events” which occurred some 15 minutes later.! The
question for the jury was whether the words used had so affected the subsequent
behaviour.*2

Demonstration must be towards an identifiable victim

2.22 A noteworthy distinction between the demonstration and motivation limbs is that the
demonstration limb requires the identification of a victim, who must be the person
towards whom the hostility is directed. The motivation limb does not require such an
explicit link.

2.23 For the purposes of the offence of causing harassment, alarm, or distress, contrary to
section 5 of the Public Order Act 1986, the CDA 1998 specifically provides that the
victim should be understood as “the person likely to be caused, harassment, alarm or
distress” within the terms of that offence.

2.24 However, in other contexts, the availability of the “demonstration” limb may depend on
whether a victim can be identified. This can be significant in contexts such as the
offence of criminal damage, where the legal “victim” is the owner of the property that is
damaged, and that owner (for example, a local council) may not be the target of any
abusive language or image contained within the damage caused. The “demonstration
limb” may also not be available for the aggravation of a “communications offence”
contrary to section 127(1) of the Communications Act 2003, where the communication
does not target an identifiable victim.

27 Pal [2000] Criminal Law Review 756 at [16].

28 Although doing so is unusual, and hence it may be more difficult to prove that the hostility was racial or
religious in nature (and not based on something else, for instance the victim’s disagreeable behaviour). See
White [2001] EWCA Crim 216, [2001] 1 WLR 1352 at [20] by Pill LJ.

2% Crime and Disorder Act 1998, s 28(1)(a); Parry [2004] EWHC 3112 (Admin), [2004] All ER (D) 335 (Dec) at
[19].

30 [2007] EWCA Crim 2737, [2007] All ER (D) 383 (Oct).

31 Babbs [2007] EWCA Crim 2737, [2007] All ER (D) 383 (Oct) at [8]. Contrast Parry [2004] EWHC 3112
(Admin), [2004] All ER (D) 335 (Dec): there was no sufficient connection as the defendant had gone inside
after causing criminal damage to a neighbour's home and used the relevant words when the police called to
ask whether he was responsible some 20 minutes later.

32 Babbs [2007] EWCA Crim 2737, [2007] All ER (D) 383 (Oct) at [8].
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Limb (b): “Motivated by hostility”
What constitutes motivation?

2.25 Section 28(1)(b) turns on the defendant’s subjective motivation and requires the
defendant to have been “motivated (wholly or partly) by hostility towards members of a
racial or religious group based on their membership of that group”. The hostility does
not need to be the sole or even the main motivation for committing the base offence.®

How is motivation proved?

2.26 Section 28(1)(b) requires that the offence be motivated, in whole or in part, by hostility.
Proof of motivation may therefore come from evidence relating to previous conduct or
associations,3* provided that the prosecution can establish relevance and
admissibility. The applicable CPS guidance states:*

Motive can be established by evidence relating to what the defendant may have said
or done on other occasions or prior to the current incident. In some cases,
background evidence could well be important if relevant to establish motive, for
example, evidence of membership of, or association with, a racist group, or
evidence of expressed racist views in the past might, depending on the facts, be
admissible in evidence.

2.27 In practice, cases are more commonly brought under the “demonstration” limb
because it is difficult to prove motivation.*

Need a victim experience the hostility which motivated the defendant?

2.28 Section 28(1)(b) is solely concerned with the defendant’s subjective motivation for
committing the offence. It is irrelevant whether the victim was aware of the defendant’s
motivation. In the case of public order offences,®” or other offences such as
communications offences committed online, there may be no specific victim. This
contrasts with the demonstration limb, which does require a specific victim.

Matters common to limbs (a) and (b)

Presumed membership and membership by association

2.29 Section 28(1)(a) refers explicitly to “hostility based on the victim’s membership (or
presumed?® membership)” of a racial or religious group. Therefore, a slur based on a
mistaken view about the victim’s race or religion will be caught.®® Section 28(2)

3 Babbs [2007] EWCA Crim 2737, [2007] All ER (D) 383 (Oct) at [8].
3 Howard [2008] EWHC 608 (Admin), [2008] All ER (D) 88 (Feb).

3 Crown Prosecution Service, Racist and Religious Hate Crime — Prosecution Guidance (21 October 2020)
available at https://www.cps.gov.uk/legal-guidance/racist-and-religious-hate-crime-prosecution-guidance.

%  E Burney and G Rose, Racially Aggravated Offences — how is the law working? (Home Office Research
Study 244, Jul 2002) p 13. Although this research was conducted nearly 20 years ago, the CPS advise that
this remains the case to this day.

87 Taylor v DPP [2006] EWHC 1202 (Admin), (2006) 170 Justice of the Peace 485.
38 Presumed by the offender: Crime and Disorder Act 1998, s 28(2).

39 See Rogers [2007] UKHL 8, [2007] 2 AC 62. See also D [2005] EWCA Crim 889, [2005] 1 WLR 2810;
Kendall v South East Essex Magistrates’ Court [2008] EWHC 1848 (Admin), [2008] All ER (D) 356 (Jun).
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provides that “membership of a racial or religious group includes association with

members of that group”. “Association” may be interpreted quite broadly and can
include association through marriage, as well as association through socialising.*°

tility based partly on other factors

2.30 Section 28(3) provides that it is immaterial for the purposes of either limb (a) or (b)

2.31

that the offender’s hostility is also based “to any extent” on any other factor.

This provision has mainly been used in the context of demonstrations of hostility, to
clarify that it is irrelevant if the hostility was not solely based on the victim’s race or
religion.*’ Often, a factor other than the victim’s race or religion will have been the
initial trigger for the offence: for example, the victim parking in the defendant’s
space,* the desire to avoid arrest,*® hostility towards some other group such as
parking attendants** or a dispute over payment for food.*® This does not affect the
analysis, so long as racial or religious hostility was then demonstrated in the course of
committing the offence.

Meaning of “racial group”

2.32 “Racial group” is defined in section 28(4) of the CDA 1998 as “a group of persons

defined by reference to race, colour, nationality (including citizenship) or ethnic or
national origins”.#¢ The Court of Appeal has said that it is for the jury to decide
whether the use of a particular term demonstrated hostility.*’

2.33 In Rogers,*® the House of Lords adopted a flexible and non-technical approach to the

definition that encompasses terms of exclusion, such as “foreigners”. Baroness Hale
held that a flexible approach to interpretation was consistent with the underlying policy
aims of the statute:

40

41

42
43
44
45

46

47

48
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Eg if one white person were to say to another, having assaulted him, “you n****r lover” upon seeing the
victim rejoin a group of black friends at the bar: DPP v Pal [2000] Criminal Law Review 756 at [13] by Simon
Brown LJ.

Note that for the demonstration limb of the offence, the hostility in question must be directed at the victim’s
race or religion (or presumed race or religion), whereas the motivation limb simply covers hostility towards
members of a particular racial or religious group generally.

McFarlane [2002] EWHC 485 (Admin), [2002] All ER (D) 78 (Mar).
Green [2004] EWHC 1225 (Admin), The Times 7 Jul 2004.
Johnson [2008] EWHC 509 (Admin), The Times 9 Apr 2008.

M [2004] EWHC 1453, [2004] 1 WLR 2758.

This definition is derived from that used in the Race Relations Act 1976 and is also used for the purposes of
the stirring up offences. Jews, Sikhs (Mandla v Dowell Lee [1983] 2 AC 548, [1983] 2 WLR 620), Romany
gypsies (Commission for Racial Equality v Dutton [1989] QB 783, [1989] 2 WLR 17), and Irish Travellers
(O’Leary v Punch Retail (unreported, 29 Aug 2000)) are recognised racial groups based on their ethnic
origins.

A-G’s Reference No 4 of 2004 [2005] EWCA Crim 889, [2005] 1 WLR 2810.

Rogers [2007] UKHL 8, [2007] 2 AC 62. Depending on the context, use of the term “foreigners” can also
demonstrate racial hostility. M [2004] EWHC 1453 (Admin), [2004] 1 WLR 2758; likewise with “immigrant”, ie
non-British. A-G’s Reference No 4 of 2004 [2005] EWCA Crim 889, [2005] 1 WLR 2810.



The mischiefs attacked by the aggravated versions of these offences are racism and
xenophobia. Their essence is the denial of equal respect and dignity to people who
are seen as “other” ... This is just as true if the group is defined exclusively as it is if
it is defined inclusively.*®

Meaning of “religious group”

2.34 “Religious group” is defined in section 28(5) of the CDA 1998 as a “group of persons

defined by reference to religious belief or lack of religious belief’. The scope of “lack of
religious belief” is limited to groups defined by the simple absence of religious belief
(for example, atheists or apostates). Hostility towards a group defined by non-religious
beliefs or philosophies that extend beyond mere lack of religious belief (for example,
humanism) is therefore excluded.®® Whether a cult or similar group is captured will
depend on whether their beliefs are religious in nature. For different purposes, the
Supreme Court has defined religion as:

a spiritual or non-secular belief system... which claims to explain mankind’s place in
the universe and relationship with the infinite, and to teach its adherents how they
are to live their lives... [it] may not involve belief in a supreme being, but it does
involve a belief that there is more to be understood about mankind’s nature and
relationship to the universe than can be gained from the senses or from science.®’

2.35 The inclusion of groups defined by a lack of religious belief means that if, for example,

an offender is motivated to assault a victim because the victim rejects all religious
belief (for example, because they are apostate), the offender would be guilty of a
religiously aggravated offence. Sectarian hostility (for example, between Catholics and
Protestants) is also covered by the definition of “religious group”.

Alternative verdicts and alternative charges

2.36 If the racially or religiously aggravated element of the offence is not proved, it is open

to the Crown Court to return an alternative verdict for the non-aggravated version of
the offence.®? However, there is no such power in the magistrates’ courts. Even if the
evidence would suggest that the defendant had committed the non-aggravated form
of the offence, the defendant must be acquitted unless aggravation has also been
proved. For this reason, the CPS recommends that, for racial and religious hate crime,
prosecutors consider charging both the non-aggravated and the aggravated versions
of the offence.®® A defendant who is charged with an aggravated offence and,

49

50

51

52

53

Rogers [2007] UKHL 8, [2007] 2 AC 62 at [12] by Baroness Hale.

N Addison, Religious Discrimination and Hatred Law (2007) p 126. Contrast the Equality Act 2010 regime,
which includes within its protection “religion or belief” (the latter including any religious or philosophical
belief) or lack thereof (s 10).

R (Hodkin) v Registrar General of Marriages [2013] UKSC 77, [2014] 2 WLR 23 at [57] by Lord Toulson. The
question was whether Scientology was a religion, and so its churches entitled to be registered as places of
worship and used for the holding of marriages. The Court answered in the affirmative, overturning Registrar
General ex parte Segerdal [1970] 2 QB 697, [1970] 3 WLR 479, which had emphasised the need for
religious belief to involve worship of a deity.

Criminal Law Act 1967, s 6(3), the Criminal Justice Act 1988, s 40, and the Crime and Disorder Act 1998, ss
31(6) and 32(5).

Crown Prosecution Service, Racist and Religious Hate Crime — Prosecution Guidance (21 October 2020).
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alternatively, the non-aggravated form of the offence, cannot be convicted of both

offences.?*

Sentencing

2.37 The maximum custodial penalties for the offences that can be aggravated (and the
maximum fine in the case of the aggravated version of the offence under section 5 of
the POA 1986) are set out in the following table.

OAPA: Offences Against the Person Act 1861

CDG: Criminal Damage Act 1971

Section No Offence Maximum Penalty | Maximum Penalty
Non-Aggravated Aggravated
OAPA, s 20 Malicious wounding | 5 years 7 years
/ grievous bodily
harm
OAPA, s 47 Actual bodily harm 5 years 7 years
CJA, s 39 Common assault 6 months 2 years
CDG, s 1 Criminal damage 10 years 14 years
POA, s 4 Fear or provocation | 6 months 2 years
of violence
POA, s 4A Intentional 6 months 2 years
harassment, alarm
or distress
POA,s 5 Harassment, alarm | £1,000 fine £2,500 fine
or distress
PHA, s 2 Harassment 6 months 2 years
PHA, s 2A Stalking 6 months 2 years
PHA, s 4 Putting people in 10 years 14 years
fear of violence
PHA, s 4A Stalking involving 10 years 14 years
fear of violence or
serious alarm or
distress
Key:

5% R (Dyer) v Watford Magistrates’ Court [2013] EWHC 547 (Admin), (2013) 177 Justice of the Peace 265.
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PHA: Protection from Harassment Act 1997

CJA: Criminal Justice Act 1988

POA: Public Order Act 1986

2.38 In 2000, the Sentencing Advisory Panel issued guidance on sentencing for the racially
aggravated offences, which stated that there should be a two-stage approach.® The
sentencer should first determine what the sentence would have been for the base
offence (and should state this), before adjusting upward to take account of the
aggravation. In some cases, this could result in the sentence becoming custodial. The
guidance set out a number of factors which indicate either a higher or lower level of
racial aggravation in the circumstances.

2.39 These recommendations were largely adopted by the Court of Appeal.®® However, in
Kelly the Court of Appeal rejected the Panel's suggestion that the part of the sentence
addressing the aggravated element should be expressed as a percentage of the base
sentence. Instead it held that the court must “reach the appropriate total sentence,
having regard to the circumstances of the particular case”.®” Later cases have
suggested that a two-stage approach to sentencing may not be appropriate where the
racial or religious aggravation is in reality the essence of the offence.®® There is case
law to the effect that the amount by which the sentence can be increased is limited by
reference to the difference between the maximum sentence for the non-aggravated
and aggravated offences.*®

2.40 The Sentencing Council does not have a separate guideline dealing with aggravated
offences, or hate crime offending more generally. However, the Sentencing Council
has issued guidance in relation to public order offences, which includes significant
detail in relation to the assessment of racial and religious aggravation.®°

2.41 Inrelation to the offence of racially or religiously aggravated disorderly behaviour with
intent to cause harassment, alarm or distress,®' the most commonly prosecuted

55 Sentencing Advisory Panel, Advice to the Court of Appeal — 4: Racially Aggravated Offences (2000). See
also the Sentencing Council, Assault — Definitive Guideline (2011), which at pp 9, 15 and 25 states that the
two-stage approach should be applied to three offences under the Crime and Disorder Act 1998, s 29.

5% Kelly [2001] EWCA Crim 170, [2001] 2 Cr App R (S) 73 is the leading case.
57 Kelly [2001] EWCA Crim 170, [2001] 2 Cr App R (S) 73 at [64].

58 R v Fitzgerald [2003] EWCA Crim 2875. See also Bailey [2011] EWCA Crim 1979: racist comments were
spray painted onto a vehicle: this was not criminal damage plus an element of racial aggravation — it was
racist abuse committed by way of criminal damage, and a two-stage approach would be inappropriate.

5 Eg Reil [2006] EWCA Crim 3141 at [12], in relation to assault occasioning actual bodily harm: since the base
maximum is 5 years and the aggravated 7, the increase was limited to 2 years. However, the SAP
guidelines said at paras 19 to 23 that the differential increases in the maximum penalties, as set by
Parliament, carry no special significance.

60 This guidance came into effect on 1 January 2020. See Sentencing Council, Public Order Offences (25
September 2019), available at https://www.sentencingcouncil.org.uk/sentencing-and-the-council/about-
sentencing-guidelines/about-published-guidelines/public-order-offences/.

61 Crime and Disorder Act 1998, s 31(1)(b)). The base offence is Public Order Act 1986, s 4A.
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2.42

2.43

2.44

aggravated offence,® the guidance specifies the following factors as indicating a “high
level of racial or religious aggravation”:%

Racial or religious aggravation was the predominant motivation for the offence.

Offender was a member of, or was associated with, a group promoting hostility
based on race or religion.

Aggravated nature of the offence caused severe distress to the victim or the
victim’s family (over and above the distress already considered when categorising
the seriousness of the offence more generally).

Aggravated nature of the offence caused serious fear and distress throughout
local community or more widely.

These factors indicate that the sentencer should “increase the length of custodial
sentence if already considered for the base offence or consider a custodial sentence,
if not already considered for the base offence.”

A “medium level of racial or religious aggravation” is indicated where:

Racial or religious aggravation formed a significant proportion of the offence as a
whole.

Aggravated nature of the offence caused some distress to the victim or the
victim’s family (over and above the distress already considered when categorising
the seriousness of the offence more generally).

Aggravated nature of the offence caused some fear and distress throughout local
community or more widely.

These factors indicate that the sentencer should “consider a significantly more
onerous penalty of the same type or consider a more severe type of sentence than for
the base offence.”

2.45 Finally, a “low level of racial or religious aggravation” is indicated where:

Aggravated element formed a minimal part of the offence as a whole.

Aggravated nature of the offence caused minimal or no distress to the victim or
the victim’s family (over and above the distress already considered when
categorising the seriousness of the offence more generally).

62 See statistics outlined in our consultation paper: Hate crime laws: A consultation paper (2020) Law
Commission Consultation Paper No 250, para 16.15.

63 Sentencing Council, Disorderly behaviour with intent to cause harassment, alarm or distress/ Racially or
religiously aggravated disorderly behaviour with intent to cause harassment, alarm or distress (effective 1
January 2020), available at https://www.sentencingcouncil.org.uk/offences/magistrates-court/item/disorderly-
behaviour-with-intent-to-cause-harassment-alarm-or-distress-racially-or-religiously-aggravated-disorderly-

behaviour-with-intent-to-cause-harassment-alarm-or-distress/
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2.46

2.47

2.48

These factors indicate that the sentencer should “consider a more onerous penalty of
the same type identified for the base offence.”

Similar guidance has also been developed in relation to the racially or religiously
aggravated form of the section 4 POA 1986 offence of engaging in threatening,
abusive or insulting conduct with intent to cause fear of violence or provoke violence
against another.%

The Attorney General has the power to refer a Crown Court sentence which appears
to be unduly lenient for review by the Court of Appeal,®® if the offence in question is
triable only on indictment or appears on a limited list of either-way offences. This list
includes all of the aggravated offences, which can therefore be reviewed by the Court
of Appeal if the sentence was passed in the Crown Court.®® However, the list does not
include any of the non-aggravated forms of these offences (and none are indictable
only).

ENHANCED SENTENCING

2.49

2.50

2.51

The enhanced sentencing provision in section 66 of the Sentencing Code is
somewhat different to the aggravated and stirring up offences set out at paragraphs
2.7 to 2.48, in that it does not create new offences or increase the maximum sentence
available for any offence to reflect aggravation on the ground of hostility. It provides
that hostility against specified groups is an aggravating factor to be taken into account
in setting sentences within the normal range applicable for the offence in question.

Section 66 of the Sentencing Code requires the sentencing court to treat as an
aggravating factor hostility based on race, religion, disability, sexual orientation, and
transgender identity in sentencing for any offence. Racial and religious hostility is to
be treated as an aggravating factor at the sentencing stage for all criminal offences
except the racially and religiously aggravated offences under the CDA 1998, in order
to avoid duplication.®”

Section 66 of the Sentencing Code provides:

(1)  This section applies where a court is considering the seriousness of an offence
which is aggravated by—

(@) racial hostility,
(b)  religious hostility,

(c) hostility related to disability,

64 Crime and Disorder Act 1998, s 31(1)(a), Public Order Act 1986, s 4

65  Criminal Justice Act 1988, ss 35 and 36. The Court of Appeal may substitute a different sentence (higher or
lower).

66 Criminal Justice Act 1988 (Review of Sentencing) Order 2006, sch 1.

67 See R v O’Leary [2015] EWCA Crim 1306; [2016] 1 Cr App R (S) 11. We discuss the case in greater detail
in Chapter 8 of this report from paragraph 8.240.
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(d)  hostility related to sexual orientation, or
(e) hostility related to transgender identity.
This is subject to subsection (3).
(2) The court—

(@)  must treat the fact that the offence is aggravated by hostility of any of
those types as an aggravating factor, and

(b)  must state in open court that the offence is so aggravated.

(3) Sofar as it relates to racial and religious hostility, this section does not apply in
relation to an offence under sections 29 to 32 of the Crime and Disorder Act
1998 (racially or religiously aggravated offences).

(4) For the purposes of this section, an offence is aggravated by hostility of one of
the kinds mentioned in subsection (1) if—

(@) atthe time of committing the offence, or immediately before or after doing
so, the offender demonstrated towards the victim of the offence hostility
based on—

(i) the victim's membership (or presumed membership) of a racial
group,

(i)  the victim's membership (or presumed membership) of a religious
group,

(i)  a disability (or presumed disability) of the victim,

(iv)  the sexual orientation (or presumed sexual orientation) of the
victim, or (as the case may be)

(v)  the victim being (or being presumed to be) transgender, or
(b)  the offence was motivated (wholly or partly) by—

(i) hostility towards members of a racial group based on their
membership of that group,

(i)  hostility towards members of a religious group based on their
membership of that group,

(i)  hostility towards persons who have a disability or a particular
disability,

(iv)  hostility towards persons who are of a particular sexual orientation,
or (as the case may be)

(v)  hostility towards persons who are transgender.



(5)

For the purposes of paragraphs (a) and (b) of subsection (4), it is immaterial
whether or not the offender's hostility is also based, to any extent, on any other
factor not mentioned in that paragraph.

In this section—

(a) references to a racial group are to a group of persons defined by
reference to race, colour, nationality (including citizenship) or ethnic or
national origins;

(b)  references to a religious group are to a group of persons defined by
reference to religious belief or lack of religious belief;

(c) “membership” in relation to a racial or religious group, includes
association with members of that group;

(d)  “disability” means any physical or mental impairment;

(e) references to being transgender include references to being transsexual,
or undergoing, proposing to undergo or having undergone a process or
part of a process of gender reassignment;

() “presumed” means presumed by the offender.

2.52 The key differences between this regime and the aggravated offences regime under
the CDA 1998 are that:

(1)

the CDA 1998 allows for a higher maximum sentence for each offence if
aggravated, whereas the Sentencing Code increases the sentence within the
existing maximum for the base offence;

under the CDA 1998, the aggravation is part of the offence, and will be
assessed by a jury at the liability stage, whereas under the Sentencing Code,
the hostility element will be determined by a judge at the sentencing stage;

the CDA 1998 applies only to a specified list of offences, whereas the
Sentencing Code can apply to all offences;®®

the fact of the racial or religious aggravation under the CDA 1998 will appear on
an offender’s criminal record. However, the court is obliged to state its finding of
aggravation under the Sentencing Code in open court. Recording of an
enhanced sentence on the Police National Computer — a recommendation we

68

However, where the offence is one that could be racially or religiously aggravated, the Court will not apply
the sentence uplift if the defendant has been charged with the racially or religiously aggravated form of the
offence and acquitted.
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2.53

2.54

2.55

2.56

made in our 2014 report® — has recently been introduced, which has reduced
this distinction.”

Section 66 forms part of the general sentencing regime in the Code. The Code
provides that when sentencing, the courts must have regard to the five fundamental
purposes of sentencing:’"

(1)  the punishment of offenders;

(2)  the reduction of crime (including its reduction by deterrence);

(3) the reform and rehabilitation of offenders;

(4) the protection of the public; and

(5) the making of reparation by offenders to persons affected by their offence.

In assessing the seriousness of any offence, the court must have regard to the
culpability of the offender and to the harm caused by (as well as harm intended or
foreseeable as following from) the offence.’”? Courts are assisted in this task by
sentencing guidelines, which since 2010, have been issued by the Sentencing
Council, and which all courts are required to follow.”® Some offences have specific
guidelines tailored to them, while other offences have a general seriousness guideline.

The Sentencing Code requires certain aggravating factors, if present, to be taken into
account in assessing seriousness. These include hostility on the basis of race,
religion, sexual orientation, disability or transgender identity. Sentencing guidelines set
out these “statutory aggravating factors”, as well as “general aggravating factors”, to
which the court must have regard in considering all the circumstances of the
offence.’™

The court has a duty to “state in open court, in ordinary language and in general
terms, its reasons for deciding on the sentence”.”

Development of the enhanced sentencing regime

2.57

Section 82 of the CDA 1998 introduced enhanced sentencing for offences where the
offence was motivated by or the offender demonstrated hostility on the basis of race at
the same time as the racially aggravated forms of assault, wounding/grievous bodily
harm, criminal damage, harassment and public order offences. Section 82 was

69 Hate Crime: Should the Current Offences be Extended? (2014) Law Com No 348, para 3.104.

70 We discuss recording of the enhanced sentence on the Police National Computer in further detail in Chapter
8 of this report at para 8.16.

71 Sentencing Code, s 57.

72 Sentencing Code, s 63.

73 Unless it is contrary to the interests of justice to do so: Coroners and Justice Act 2009, s 125(1).

74 Sentencing Code, s 230(6) provides that courts must consider all mitigating and aggravating factors when
imposing discretionary custodial sentences.

75 Sentencing Code, s 52(2).
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2.58

2.59

repealed and re-enacted as section 153 of the Powers of Criminal Courts
(Sentencing) Act 2000.

The Anti-terrorism, Crime and Security Act 2001 added the words “or religious” to
section 153 at the same time as making the same amendment to the specific
aggravated offences.

The CJA 2003 repealed and re-enacted section 153 as section 145. The CJA 2003
also included a new section 146, making provision for hostility on the ground of sexual
orientation or disability. The Legal Aid, Sentencing and Punishment of Offenders Act
2012 amended section 146 to include hostility towards transgender people. The
Sentencing Act 2020 repealed and re-enacted sections 145 and 146 of the CJA 2003
as section 66 of the Sentencing Code.

Evidence of hostility for the purposes of enhanced sentencing

2.60

2.61

Whereas hostility must be proved as part of the offence for the aggravated offences
under the CDA 1998, under section 66 of the Sentencing Code it is a question of fact
for the judge or magistrates in sentencing.

If the offender wishes to challenge the allegation that hostility was present and that the
sentence should be enhanced in accordance with section 66, the prosecution will
have to provide evidence. If the defendant has pleaded guilty on a limited basis (for
example, they do not accept that they demonstrated or that the offence was motivated
by hostility) then a Newton hearing may take place to decide on the facts that remain
in dispute between the defence and the prosecution that are relevant to sentencing.”®
In a Newton hearing the judge or magistrates act as the tribunal of fact, applying the
criminal burden and standard of proof. A Newton hearing will only be necessary where
there is likely to be a significant impact on the sentence.””

Meaning of racial and religious hostility

2.62

The definitions of racial”® and religious’ hostility for the purposes of enhanced
sentencing are the same as those used in the Crime and Disorder Act 1998 for the
purposes of aggravated offences. We discuss these definitions at paragraph 2.135
and 2.136.

Meaning of “disability”

2.63

2.64

Disability is defined broadly as “any physical or mental impairment”.®

Under the Equality Act 2010 (“EA 2010”), a person (“P”) has a disability if (a) P has a
physical or mental impairment, and (b) the impairment has a substantial and long-term
adverse effect on P’s ability to carry out normal day-to-day activities. The definition of

6 See R v Newton (1983) 77 Cr App R 13.

77 Detailed guidance is set out in R v Underwood [2004] EWCA Crim 2256; [2005] 1 Cr App R 13.
78 Sentencing Code, s 66(6)(a).

®  Sentencing Code, s 66(6)(b).

80 Sentencing Code, s 66(6)(d).
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disability under the EA 2010 is therefore somewhat narrower in scope than the
definition under the Sentencing Code as it requires a degree of permanence.

Meaning of “sexual orientation”

2.65 Section 66 does not define sexual orientation. However, in B, the Court of Appeal

considered that “sexual orientation” refers to orientation towards people of the same
sex, the opposite sex, or both; it does not encompass preferences for particular acts,
or asexual people.®

Meaning of “transgender identity”

2.66 Section 66(6)(e) of the Sentencing Code provides that “references to being

transgender include references to being transsexual, or undergoing, proposing to
undergo or having undergone a process or part of a process of gender reassignment”.
This definition is intended to be inclusive, not exhaustive.8?

Presumed membership and membership by association

2.67 Section 66(4)(a) provides that it is sufficient for hostility to be demonstrated towards

the victim based on their “presumed membership” of one of the listed groups.
However, if an offender is unaware of the person’s status, but uses abusive language
related to it, it will be difficult to establish that there was hostility based on the person’s
presumed status.

2.68 Section 66 provides that “membership” in relation to a racial or religious group

includes “association with members of that group”.®® Similar provision does not exist in
relation to sexual orientation, disability and transgender identity.

The approach to sentencing under section 66

2.69 The level of increase in sentence where hostility is proved will depend on the

circumstances of the case. Guidance from the CPS, and explanatory material in the
Magistrates’ Court Sentencing Guidelines, suggest that the approach adopted by the
Court of Appeal in Kelly (discussed at paragraph 2.39),84 also applies for the purposes
of sections 145 and 146 of the CJA 2003, now contained in section 66 of the
Sentencing Code.

2.70 With regard to the offender’s intention, factors increasing aggravation may include: the

hostility element was planned; the offence was part of a pattern of offending; the
offender was a member of, or associated with, a group promoting hostility based on

81

82

83

84
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[2013] EWCA Crim 291. We consider the inclusion of asexual people in Chapter 4 at paras 4.114 to 4.152.

In the Committee of the Whole House on the Bill for the Legal Aid, Sentencing and Punishment of Offenders
Act 2012 — which inserted section 146(6) of the Criminal Justice Act 2003 — the Minister of State, Ministry of
Justice, Lord McNally said “... | should be clear that ‘transgender’ is an umbrella term that includes, but is
not restricted to, being transsexual”, see Hansard (HL), 7 February 2012, vol 735, col 153. We consider
revision of this definition in Chapter 4 from paragraph 4.153.

Sentencing Code, s 66(6)(c).

Kelly [2001] EWCA Crim 170, [2001] 2 Cr App R (S) 73. The guidance related to the aggravated offences
and also to Crime and Disorder Act 1998, s 82 (which provided for racial aggravation to increase sentences
for offences other than the aggravated offences, and was repealed and re-enacted in the Criminal Justice
Act 2003, s 145).



the protected characteristic in question; or the incident was deliberately set up to be
offensive or humiliating to the victim or to the group of which the victim is or was
perceived to be a member.8°

2.71 With regard to the impact of the conduct, factors indicating a high level of aggravation

could include: the offence was committed in the victim’s home; the victim was
providing a service to the public; the timing or location of the offence was calculated to
maximise the harm or distress it caused; the expressions of hostility were repeated or
prolonged; the offence caused fear and distress throughout a local community or more
widely;® or the offence caused particular distress to the victim and/or the victim’s
family.®”

2.72 The aggravation may be regarded as less serious if: the hostility element was limited

in scope or duration; the offence was not motivated by hostility; or the element of
hostility or abuse was minor or incidental.®

General aggravating factors under the Sentencing Code

2.73 In addition to the statutory requirement in section 66 that hostility on the basis of a

protected characteristic be treated as an aggravating factor, the courts are required to
take other general aggravating factors into account. Sentencing guidelines, which the
court must follow unless it is contrary to the interests of justice to do so, include
several general aggravating factors that may be of relevance in the hate crime
context.

2.74 The sentencing guideline General guideline: overarching principles® sets out a non-

exhaustive list of the most important general aggravating features. These are split into
factors which indicate higher culpability and those which indicate a more than usual
serious degree of harm.

2.75 Factors indicating higher culpability which may be of potential relevance to hate crime

include:

(1) that the offence was motivated by or demonstrated hostility towards one of the
protected characteristics;

(2) that a vulnerable victim was deliberately targeted;

85

86

87

88

89

Kelly [2001] EWCA Crim 170, [2001] 2 Cr App R (S) 73 at [65]. See also Re A-G’s Reference (No 92 of
2003) [2004] EWCA Crim 924, The Times 21 Apr 2004 at [17] and following.

See also Saunders [2000] 1 Cr App R 458, 2 Cr App R (S) 71 at [18]: “the same offensive remark is likely to
attract a heavier penalty if uttered in a crowded church, mosque or synagogue than if uttered in an empty
public house” by Rose LJ.

Kelly [2001] EWCA Crim 170, [2001] 2 Cr App R (S) 73 at [65]. Many of these factors are set out in the
earlier Court of Appeal decision in Saunders [2000] 1 Cr App R 458 at [18].

Kelly [2001] EWCA Crim 170, [2001] 2 Cr App R (S) 73 at [66].

Sentencing Council, General guideline: overarching principles (effective from 1 October 2019), available at
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/general-guideline-
overarching-principles/.
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(3) that there was an abuse of trust or dominant position;

(4) that there is evidence of community/wider impact.

2.76 For each of these factors, “care should be taken to avoid double counting factors

including those already taken into account in assessing culpability or harm or those
inherent in the offence”.%°

Specific provision for murder

2.77 A separate sentencing scheme exists in respect of murder, which carries a mandatory

life sentence.

2.78 Except in cases where the offender is to receive a “whole life order”, the court must

specify the minimum term (or “tariff’) that the offender must serve before being
considered for release on licence. The court first selects a starting point, based on the
overall seriousness of the offence. It then adjusts the tariff up or down from that point,
based on other aggravating or mitigating factors.®' The starting points are a whole life
order, 30 years, 25 years, and 15 years. The court has a duty to state in open court
and in ordinary language its reasons for arriving at the minimum term,®? including
which starting point it selected and why.%® However, the court is not bound to follow
the statutory guidance and may depart from it if appropriate,®* although it must state
its reasons for doing s0.%

2.79 Schedule 21 to the Sentencing Code outlines how a court should set a minimum term

to be served when sentencing a person to a mandatory life sentence for murder. For
offenders aged 18 years or over, where the offence is not so serious as to warrant a
whole life order, but the seriousness of the offence is “particularly high”, the
appropriate starting point is 30 years.

2.80 Paragraph 3 of that schedule provides that where the murder is racially or religiously

aggravated, or aggravated on the basis of sexual orientation, disability or transgender
identity, this normally indicates “particularly high” seriousness. Therefore, the
appropriate starting point for determining the minimum term should be 30 years. In
deciding whether these factors are present, the court must apply the criminal standard
of proof.%

920

91

92
93

94

95

96
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Sentencing Council, General guideline: overarching principles (effective from 1 October 2019).

As well as the effects of the defendant’s previous convictions, any plea of guilty and whether the offence
was committed on bail.

Sentencing Code, s 52.
Sentencing Code, s 322(4).

Sullivan [2004] EWCA Crim 1762, [2005] 1 Cr App R 3 at [11]. See also Last [2005] EWCA Crim 106, [2005]
2 CrApp R (S) 64 at [16].

Sentencing Code, s 322(4)(b).
Davies [2008] EWCA Crim 1055, [2009] 1 Cr App R (S) 15 at [14] by Lord Phillips CJ: “The distinction
between the factors that call for a 30 year starting point and those that call for a 15 year starting point is no

less significant than that which has to be considered by a jury when distinguishing between alternative
offences ... It would be anomalous if the same standard of proof did not apply in each case.”



Aggravating factors

2.81 After choosing a starting point, the court should take into account any aggravating

factors, including hostility based on race, religion, sexual orientation, disability or
transgender identity, to the extent that it has not already allowed for them in its choice
of starting point.®’

2.82 Accordingly, depending on the circumstances, hostility against a protected group may

either determine the starting point, or be an aggravating factor increasing the tariff
from the starting point. The Court of Appeal in Blue®® held that the trial judge was
entitled to find a racial element to an offence despite stating that he would not rely on
racial aggravation so as to justify a “huge leap” from a 15-year to a 30-year starting
point.

ASSAULTS ON EMERGENCY WORKERS

2.83 Though not considered to fall within the regime of “hate crime” laws, a similar model of

laws is used in relation to assaults on “emergency workers”, including police and
rescue services, health workers and prison and custodial officers.® These do not form
part of this review, but we briefly describe them here given the similarity of these
provisions to aggravated offences and enhanced sentencing. As we outline in Chapter
8 at paragraph 8.250 and following, there can be circumstances where these
provisions overlap with hate crime laws, as some assaults on emergency workers also
involve hostility against a protected characteristic.

2.84 Section 1 of the Assaults on Emergency Workers (Offences) Act 2018 creates an

aggravated version of common assault or battery that is committed against an
emergency worker “acting in the exercise of functions as such a worker”. This
increases the maximum penalty for the offence from six months to 1 year(likely to
further increase to two years if clause 2 in the Police, Crime, Sentencing and Courts
Bill currently before Parliament is passed into law), and in this sense it bears similarity
to the aggravated offences model in hate crime laws.

2.85 Similarly section 67 of the Sentencing Code — “Assaults on emergency workers”

operates somewhat similarly to the enhanced sentencing regime in that it requires the
court to increase the sentence passed (within the existing maximum) and announce

97

98

99

Sentencing Code, Sch 21, paras 7, 9, 3(2)(g) and 3(2)(h).
[2008] EWCA Crim 769, [2009] 1 Cr App R (S) 2.

The full list in in section 3(1) of the Assaults on Emergency Workers (Offences) Act 2018 is: a constable; a
person (other than a constable) who has the powers of a constable or is otherwise employed for police
purposes or is engaged to provide services for police purposes; a National Crime Agency officer; a prison
officer; a person (other than a prison officer) employed or engaged to carry out functions in a custodial
institution of a corresponding kind to those carried out by a prison officer; a prisoner custody officer, so far
as relating to the exercise of escort functions; a custody officer, so far as relating to the exercise of escort
functions; a person employed for the purposes of providing, or engaged to provide, fire services or fire and
rescue services; a person employed for the purposes of providing, or engaged to provide, search services or
rescue services (or both); a person employed for the purposes of providing, or engaged to provide NHS
health services, or services in the support of the provision of NHS health services, and whose general
activities in doing so involve face to face interaction with individuals receiving the services or with other
members of the public.
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this in open court where a specified offence’® is “committed against an emergency
worker acting in the exercise of functions as such a worker.”"?’

2.86 The government has also announced that it plans to introduce mandatory life
sentences for those who kill an emergency worker in the course of their duty. %

2.87 The main difference with these provisions from hate crime laws is that they do not
include a “hostility” test. Under the emergency worker provisions it is sufficient that the
victim was an emergency worker “acting in the exercise of functions as such a
worker”. No further proof of the defendant’s motivation nor a demonstration of hostility
against emergency workers is required.

RACIALIST CHANTING AT FOOTBALL MATCHES

2.88 Under section 3(1) of the Football (Offences) Act 1991 it is an offence to “engage or
take part in chanting of an indecent or racialist nature at a designated football match”.

2.89 A designated football match currently means one involving a club that is a member of
the Football League, the FA Premier League, the National League, the Welsh Premier
League, or the Scottish Professional Football League.

2.90 “Chanting” is defined as “the repeated uttering of any words or sounds (whether alone
or in concert with one [or] more others).”'%

2.91 “Of aracialist nature” is defined as “consisting of or including matter which is
threatening, abusive or insulting to a person by reason of his colour, race, nationality
(including citizenship) or ethnic or national origins.” %4

2.92 The act must take place at the football match. This is in contrast to banning orders
made under the Football Spectators Act 1989, which may be made in respect of a
variety of offences committed in the vicinity of a match.'%®

100 Defined in section 67(3) of the Sentencing Code as an offence under any of the following provisions of the
Offences against the Person Act 1861: section 16 (threats to kill); section 18 (wounding with intent to cause
grievous bodily harm); section 20 (malicious wounding); section 23 (administering poison etc); section 28
(causing bodily injury by explosives); section 29 (using explosives etc with intent to do grievous bodily
harm); section 47 (assault occasioning actual bodily harm); and, an offence under section 3 of the Sexual
Offences Act 2003 (sexual assault); manslaughter; kidnapping; an inchoate offence in relation to any of the
preceding offences.

101 Sentencing Code, s 67(2)

102 Ministry of Justice, Press release: Government to introduce 'Harper’s Law' (24 November 2021), available at
https://www.gov.uk/government/news/government-to-introduce-harper-s-law.

103 Football (Offences) Act 1991, s 3(2)(a). See Chapter 11 for further discussion.
104 Football (Offences) Act 1991, s 3(2)(b).
105 Football Spectators Act 1989, Sch 1.
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2.93

2.94

The maximum available penalty for this offence is a £1000 fine,% but conviction may
also allow for a football banning order to be made against the offender. '’

While this is the main offence specifically tailored to the context of football matches,
the conduct may overlap significantly with other public order offences in sections 4, 4A
and 5 of the POA 1986. These base offences all carry equivalent (in the case of
section 5) or higher penalties (sections 4 and 4A) than the Football (Offences) Act
1991, and these differences are increased further for the racially or religiously
aggravated versions of sections 4, 4A and 5 under section 31 of the CDA 1998.
Enhanced sentencing may also be applied in circumstances of homophobic,
transphobic or disablist abuse.®

OFFENCES OF STIRRING UP HATRED

2.95

The offences of stirring up hatred on the grounds of race, religion or sexual orientation
are contained within Parts 3 and 3A of the POA 1986.

Racial hatred

2.96

The earliest form of these offences was stirring up racial hatred, criminalised by the
Race Relations Act 1965. Although the offence of inciting (later “stirring up”) racial
hatred was only created in 1965, its origins lay in the earlier common law offence of
sedition and the Public Order Act 1936 (“POA 1936”). We covered these in detail in
the consultation paper at paragraphs 2.15 to 2.18.

The Race Relations Act 1965

297

The Race Relations Act 1965 was enacted against a background of African-Caribbean
immigration in the 1950s and 1960s, the Notting Hill race riots in 1958'%° and the
Bristol bus boycott in 1963.""° Section 6 was as follows:

(1) A person shall be guilty of an offence under this section if, with intent to stir up
hatred against any section of the public in Great Britain distinguished by colour,
race, or ethnic or national origins —

(@) he publishes or distributes written matter which is threatening, abusive or
insulting; or

(b)  he uses in any public place or at any public meeting words which are
threatening, abusive or insulting being matter or words likely to stir up
hatred against that section on grounds of colour, race, or ethnic or
national origins.

2.98 The conduct must have been both intended and likely to stir up racial hatred.

106 Football (Offences) Act 1991, s 5(2).
107 Football Spectators Act 1989, Sch 1, para m.

108 See Sentencing Code, s 66.

109 A Ashworth (2010) Sentencing and Criminal Justice (5th ed) p 80.

1

0 “Bus Boycott by West Indians: Company’s Refusal to Employ Man” (3 May 1963), The Times.
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The Race Relations Act 1976

2.99 In his inquiry into the 1974 racial disturbances in Red Lion Square, which culminated
in the death of a student, Sir Leslie (later Lord) Scarman described the existing
legislation as:

merely an embarrassment to the police. Hedged about with restrictions (proof of
intent, requirement of the Attorney-General's consent) it is useless to a
policeman on the street.™’

2.100 The Race Relations Act 1976 repealed section 6 of the Race Relations Act 1965 and
inserted a new section into the Public Order Act 1936:

5A (1) A person commits an offence if—

(a) he publishes or distributes written matter which is threatening, abusive or
insulting; or

(b) he uses in any public place or at any public meeting words which are
threatening, abusive or insulting,

in a case where, having regard to all the circumstances, hatred is likely to be
stirred up against any racial group in Great Britain by the matter or words in
question.

2.101 Unlike the 1965 provision, it was sufficient that racial hatred was likely to be stirred up;
there was no requirement that the accused intended to do so. However, subsection
(3) provided that it was a defence if the accused was not aware of the content of the
written matter in question and neither suspected, nor had reason to suspect, that it
was threatening, abusive or insulting.

2.102 In the second reading debate, the Home Secretary, Roy Jenkins, explained that the
requirement of intention was removed because section 8 of the Criminal Justice Act
1967 abolished the presumption that a legal person intends the natural and probable
consequences of his act. Therefore, to a large extent, the change merely restored the
position to what it was when the offence was created in 1965.

2.103 The 1976 Act also amended the definition of racial hatred to include nationality and
citizenship, reversing the House of Lords’ ruling in Ealing LBC v Race Relations
Board'"? that “national origins” did not encompass nationality.'®

"1 Sir Leslie Scarman (1974), The Red Lion Square Disorders of 15 June 1974.
"2 Faling London Borough Council v Race Relations Board (1972) AC 342.
3 Race Relations Act 1976, ss 3(1) and 70(2).
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The Public Order Act 1986

2.104 The present provisions on stirring up hatred are contained in the POA 1986, which
was the product of a comprehensive reconsideration of the POA 1936. The 1986 Act
followed the recommendations in our 1983 Public Order Report. '

2.105 The review started with a Green Paper, which noted that the existing provision
(section 5A of the POA 1936, as inserted by the Race Relations Act 1976) was
regarded as ineffective because there was still material circulating which was highly
offensive to ethnic minority communities but that fell just within the law.

2.106 The Council for Racial Equality (“CRE”) had proposed an offence of “uttering at a
public meeting or the publishing of words, which, having regard to all the
circumstances, expose any racial group in Great Britain to hatred, ridicule or
contempt”. The CRE argued that the existing offence was inadequate: acquittals had
been secured by arguing that an audience was already so corrupted that hatred could
not be stirred up, and also by the production of witnesses to show that the words
spoken were so extreme as to be counter-productive and to produce sympathy rather
than hatred.®

2.107 The White Paper,''® however, reaffirmed that the law should not punish the
expression of offensive views simply as such, and should continue to be based on
considerations of public order. It acknowledged the point about the effect of material
on different audiences, but noted that:

(1)  material originally aimed at audiences unlikely to be inflamed, such as clergy
and Members of Parliament, could find its way to other audiences; and

(2) even audiences already holding racist views can be incited to further hatred and
acts of violence.

2.108 It was suggested that the section should be drafted to catch conduct which is either
likely or intended to stir up racial hatred and that the existing exemption for material
circulated within an association should be removed.

2.109 During its passage through committee in the House of Commons, the Public Order Bill
was extensively amended.'"” Offences which had been created to deal with racially
inflammatory material in plays (following the end of theatre censorship in 1968) and
broadcasts (introduced in 1984 as part of new measures to encourage cable
broadcasting) were moved into the Public Order Act and brought into line with the
recast offence. The Government also undertook to include provision for sound and
video recordings.

"4 Criminal Law: Offences Relating to Public Order (1983) Law Com 123.
"5 The Law Relating to Public Order, Fifth report from the Home Affairs Committee (1979-80), HC 756 para 95.
6 Review of Public Order Law (1985) Cmnd 9510, paras 6.5 to0 6.12.

"7 AT H Smith, Offences Against Public Order (1st ed 1987) para 9-01. The effect of these amendments was
summed up in the third reading debate, Hansard (HC) 30 Apr 1986, vol 96, col 1064.

37



2.110 The police were given a power of immediate arrest, and the scope of the words and
behaviour offence was extended to private as well as public places.'® A new offence
of possession of racially inflammatory material was introduced.

2.111 The cumulative result of these amendments is that, in the Act as it exists today:
(1)  the words or material must be threatening, abusive or insulting;

(2) itis sufficient if either the defendant intends to stir up hatred or hatred is likely to
be stirred up;'"® but in the second case there is a defence that the defendant
did not intend the words or material to be, and was not aware that they might
be, threatening, abusive or insulting;'?° and

(3) the words or behaviour need not be in public, but there is a defence if they were
in a private dwelling and were not heard or seen except by other persons in that
or another dwelling, or if the defendant had no reason to believe that they would
be heard or seen from outside that or any other dwelling. 2’

Religious hatred

2.112 Incitement to religious hatred was added to the POA 1986 by the Racial and Religious
Hatred Act 2006. The possibility of such an offence had been canvassed in the
debates on earlier Bills relating to racial hatred, as explained in the next section.'??

Anti-Terrorism, Crime and Security Act 2001

2.113 Following the attacks of 11 September 2001, the Government tabled measures in the
Anti-Terrorism, Crime and Security Bill to extend the offences in sections 17 to 23 to
cover religious hatred. This received criticism within Parliament, and from Muslim
groups, which, having lobbied for the extension, were troubled by its inclusion in a Bill
concerning terrorism.

2.114 Opponents of the extension feared that without a requirement for intent, and with the
offence including merely “insulting” words, (which need not be directed at a person)
legitimate criticism of religions could be caught by the new offence.

2.115 Lord Lester, at report stage, argued that the Bill was not the right place to deal with
religious hatred and that there should be a separate Bill, also addressing religious
discrimination and the abolition of blasphemy, and preferably hatred against gay and
lesbian people.'??

8 Hansard (HC), 30 Apr 1986, vol 96, cols 1053 to 1054.

119 Amendment made 30 Apr 1986: Hansard (HC), 30 Apr 1986, vol 96, col 1050.
20 Public Order Act 1986, s 18(5).

21 Public Order Act 1986, ss 18(2), (4).

122 The Bills that became Race Relations Act 1965, Race Relations Act 1976, Public Order Act 1986, Crime
and Disorder Act 1998, Anti-Terrorism, Crime and Security Act 2001, and Serious Organised Crime and
Police Act 2005.

28 Hansard (HL), 10 Dec 2001, vol 629, col 1169.
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2.116 The clauses extending the law in this way were removed by the House of Lords.

Racial and Religious Hatred Act 2006

2.117 In 2006, the Government tabled a self-contained Racial and Religious Hatred Bill,
having included the proposal in the 2005 Labour manifesto.

2.118 The House of Lords did not block the legislation but raised the threshold to require
intention to incite hatred and restricted the offence to the use of threatening words or
behaviour. Despite Government opposition to this amendment, the House of
Commons voted to accept it. The Lords also successfully inserted a “freedom of
speech clause”, section 29J, which circumscribed the application of the offence,
providing:

Nothing in this Part shall be read or given effect in a way which prohibits or restricts
discussion, criticism or expressions of antipathy, dislike, ridicule, insult or abuse of
particular religions or the beliefs or practices of their adherents, or of any other belief
system or the beliefs or practices of its adherents, or proselytising or urging
adherents of a different religion or belief system to cease practising their religion or
belief system.

Hatred on the ground of sexual orientation

2.119 In the debates on the Racial and Religious Hatred Bill, the Government was asked if it
would consider extending the provision to take into account hatred against people on
the ground of their sexual orientation.'?* Home Secretary Charles Clarke said that the
Bill was not the appropriate place to consider the issue as new characteristics should
be considered narrowly and one at a time.

Criminal Justice and Immigration Act 2008

2.120 In 2007, at committee stage for the Criminal Justice and Immigration Bill, then in the
House of Commons,'?® the Government proposed an amendment introducing
offences of stirring up hatred on the ground of sexual orientation. The offences were
created by inserting “or hatred on the ground of sexual orientation” after “religious
hatred” whenever those words occurred in Part 3A of the POA 1986. Therefore, as
with the religious hatred offences, the words or behaviour had to be threatening (not
merely abusive or insulting), and there had to be intent. The amendments inserting the
section and schedule creating the new offences were agreed to."'%®

The amendment introducing protection for freedom of expression

2.121 At committee stage in both Houses, amendments were proposed to incorporate a
clause protecting freedom of expression in a similar way to section 29J of the POA
1986, but both were withdrawn.

24 Second reading, Lynne Jones, Hansard (HC), 21 Jun 2005, vol 435, col 669.
125 Public Bill Committee, Hansard (HC), 29 Nov 2007, cols 681 to 710.
126 Public Bill Committee, Hansard (HC), 29 Nov 2007, col 692.
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2.122 At report stage, Lord Waddington introduced an amendment inserting a clause
protecting freedom of expression, which was passed by the House of Lords.'?” This
read:

For the avoidance of doubt, the discussion or criticism of sexual conduct or practices
or the urging of persons to refrain from or modify such conduct or practices shall not
be taken of itself to be threatening.

2.123 Unlike the previous proposed amendments in relation to religious hatred, this wording
only clarified the meaning of “threatening” and “intended to stir up hatred”. It did not
provide a defence for words or conduct that had already been found to be threatening
or intended to stir up hatred. The House of Commons disagreed with the Lords’
amendment,'?® but on a vote,?° the House of Lords maintained their amendment and
Lord Waddington’s wording is now contained in section 29JA of the POA 1986.

Hatred on the ground of transgender status

2.124 In 2008, in the House of Commons committee debates on the Criminal Justice and
Immigration Bill, an amendment was proposed adding offences of stirring up hatred on
the ground of transgender status.'® The amendment was not debated and was
withdrawn.

Conduct covered by the offences

2.125 In relation to all three characteristics, six types of conduct are covered. These range
from using words and behaviour in person, to displaying and publishing images and
written material, and also cover recordings, broadcasts and theatrical productions.

2.126 The offences based on stirring up racial hatred apply where a person engages in
certain forms of threatening, abusive or insulting conduct and either their intention was
to stir up racial hatred or, having regard to all the circumstances, racial hatred was
likely to be stirred up. The offences do not criminalise conduct expressing or inciting
hostility or hatred towards specific individuals. Rather, they address conduct intended
or likely to cause others to hate entire national or ethnic groups. They do not require
proof that hatred has in fact been stirred up, merely that it was either intended or likely
to be stirred up.

2.127 The forms of conduct caught by the offences are:

(1)  using threatening, abusive or insulting words or behaviour or displaying written
material which is threatening, abusive or insulting; '

27 Hansard (HL), 21 Apr 2008, vol 700, col 1365.

128 Hansard (HC), 6 May 2008, vol 475, cols 599 to 625. See col 599.
129 Hansard (HL), 7 May 2008, vol 701, cols 614 to 615.

180 Hansard (HC), 9 Jan 2008, vol 470, col 437.

31 Public Order Act 1986, s 18. The equivalent offence for religion or sexual orientation is at s 29B.
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(2)

(6)

publishing or distributing written material which is threatening, abusive or
insulting; 32

presenting or directing the public performance of a play involving the use of
threatening, abusive or insulting words or behaviour; '3

distributing, showing or playing a recording of visual images or sounds which
are threatening, abusive or insulting;'3*

providing a programme service, or producing or directing a programme, where
the programme involves threatening, abusive or insulting visual images or
sounds, or using the offending words or behaviour therein;*° or

possessing written material, or a recording of visual images or sounds, which is
threatening, abusive or insulting, with a view to it being displayed, published,
distributed, shown, played or included in a cable programme service. '3

2.128 For the racial hatred offence, the prosecution must prove that the defendant either
intended to stir up racial hatred, or that in the circumstances, racial hatred was likely
to be stirred up. However, it is a defence for a person who is not shown to have
intended to stir up hatred that they did not know that the words, material or behaviour
were threatening, abusive or insulting (although not that they did not know that racial
hatred was likely to be stirred up).

2.129 The offences added in 2007 and 2010 to address the stirring up of hatred on the basis
of religion and sexual orientation cover similar forms of conduct. However, due to the
concerns about freedom of expression, they contain some key differences from the
offences relating to racial hatred, making the later offences narrower in scope:

the words or conduct must be threatening (not merely abusive or insulting);

there must have been an intention to stir up hatred (a likelihood that it might be
stirred up is not enough);"*” and

there are express provisions protecting freedom of expression covering, for
example, criticism of religious beliefs or sexual conduct. We outline these
further at paragraphs 2.138 to 2.141.

2.130 Most prosecutions are brought under the “words or behaviour” provisions in sections
18 and 29B. The importance of the remaining provisions is that they enable action to
be taken against those who facilitate the distribution of inflammatory material, in
particular racially inflammatory material, where the lower threshold for prosecution

132

133

134

135

136

137

Public Order Act 1986, s 19. The equivalent offence for religion or sexual orientation is at s 29C.

Public Order Act 1986, s 20. The equivalent offence for religion or sexual orientation is at s 29D.

Public Order Act 1986, s 21. The equivalent offence for religion or sexual orientation is at s 29E.

Public Order Act 1986, s 22. The equivalent offence for religion or sexual orientation is at s 29F.

Public Order Act 1986, s 23. The equivalent offence for religion or sexual orientation is at s 29G.

We discuss the meaning of “likely to” in more detail in Chapter 10.
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means that a broadcaster, publisher or distributor may be criminally liable if they had
reason to believe that material might be inflammatory.

2.131 In R v Sheppard,'® the Court of Appeal held that publication on the internet meets the
requirement that publication be to the public or a section of the public,** if through
such placement it is generally accessible or available to, placed before, or offered to
the public. While the offences are not intended to have extra-territorial application, it is
sufficient that the actions of the defendant in publishing the material took place in
England and Wales. It is therefore not necessary that hatred be intended or likely to
be stirred up in England and Wales.°

2.132 However, it is likely that a social media provider accused of publishing or distributing
racially inflammatory material would be able to take advantage of the protections in
sections 19 and 21 of the POA 1986 if the social media provider was unaware of the
content of the material. These are as follows:

Section 19(b) — publishing written material: “In proceedings for an offence under this
section it is a defence for an accused who is not shown to have intended to stir up
racial hatred to prove that he was not aware of the content of the material and did
not suspect, and had no reason to suspect, that it was threatening, abusive or
insulting.”

Section 21(3) — distributing, showing or playing a recording: “it is a defence for an
accused who is not shown to have intended to stir up racial hatred to prove that he
was not aware of the content of the material and did not suspect, and had no reason
to suspect, that it was threatening, abusive or insulting.”

Definitions

Meaning of “hatred”

2.133 Hatred is not defined in the POA 1986 and it can be taken to bear its ordinary
meaning. It is generally thought that “hatred” is a stronger term than “hostility”.’*' As a
term which appears very rarely in criminal statutes, there is limited further definition in
case law, and it is ultimately a question for the trier of fact (jury or magistrates)
whether this standard has been met.

2.134 The hatred must be directed at a group, not merely an individual.

Meaning of “racial hatred”

2.135 Racial hatred is defined to mean hatred against a group of persons defined by
reference to colour, race, nationality (including citizenship) or ethnic or national

138 R v Sheppard [2010] EWCA Crim 65.
139 Pyblic Order Act 1986, s 19.
40 R v Lawrence Burns [2017] EWCA Crim 1466.

141 See, for example, R Card, Public Order Law (2000) p 186, pointing out that the offences would have been
easier to prove if only hostility or ill-will had been intended, that hatred, at a minimum, connotes “intense
dislike, enmity or animosity” and that the act of stirring up hatred is “a much stronger thing than simply
bringing into ridicule or contempt, or causing ill-will or bringing into distaste.”
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origins. ™2 This is the same definition used for the aggravated offences and enhanced
sentencing, albeit that “hostility” is in place of “hatred”. We discuss the courts’ broad
interpretation of language that is racial in nature at paragraph 2.33.

Meaning of “religious hatred”

2.136 “Religious hatred” is also defined in the same way for the stirring up offence as for the
aggravated offences and enhanced sentencing:'*® hatred against a group of persons
defined by reference to religious belief or lack of religious belief.'#

Meaning of “hatred on the grounds of sexual orientation”

2.137 Unlike the enhanced sentencing provisions in section 66 of the Sentencing Act 2020,
where sexual orientation is not defined, “hatred on the grounds of sexual orientation”
is defined as “hatred against a group of persons defined by reference to sexual
orientation (whether towards persons of the same sex, the opposite sex or both)”.4°

Protection of freedom of expression
Religious belief

2.138 The POA 1986 contains a wide protection for comment, criticism and debate on
religious beliefs and practices, including comic treatment amounting to ridicule. The
wording of this provision is as follows:

Nothing in this Part shall be read or given effect in a way which prohibits or restricts
discussion, criticism or expressions of antipathy, dislike, ridicule, insult or abuse of
particular religions or the beliefs or practices of their adherents, or of any other belief
system or the beliefs or practices of its adherents, or proselytising or urging
adherents of a different religion or belief system to cease practising their religion or
belief system. 46

2.139 There are no reported cases interpreting this provision, and prosecutions under the
religious hatred provisions are rare.

Sexual conduct or practice
2.140 As we noted at 2.122, there is similarly wide protection for the criticism of sexual

conduct or practice, and of same sex marriage, in section 29JA:

In this Part, for the avoidance of doubt, the discussion or criticism of sexual conduct
or practices or the urging of persons to refrain from or modify such conduct or
practices shall not be taken of itself to be threatening or intended to stir up hatred.

142 pyplic Order Act 1986, s 17.

143 Again, substituting the word “hatred” for the word “hostility”.
144 Pyblic Order Act 1986, s 29A.

145 Public Order Act 1986, s 29AB.

146 Pyblic Order Act 1986, s 29J.
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In this Part, for the avoidance of doubt, any discussion or criticism of marriage which
concerns the sex of the parties to marriage shall not be taken of itself to be
threatening or intended to stir up hatred.'#’

2.141 As with religious hatred, in the absence of appellate judicial interpretation, it is hard to
assess the scope of this free speech provision. However, there have been successful
prosecutions for the offence of stirring up hatred on the ground of sexual
orientation. 8

Dwelling exemption

2.142 The POA 1986 extended the stirring up racial hatred offences to the private sphere.
However, the POA 1986 contains an exemption where words or behaviour are used or
written material displayed within a dwelling, provided that they cannot be seen or
heard outside that or another dwelling,'*® or the defendant had no reason to believe
that they would be heard or seen from outside that or any other dwelling. '

2.143 Similar protections were later incorporated into the legislation on stirring up religious
hatred and hatred on grounds of sexual orientation.

2.144 This exception also applies to the POA 1986 offences of using threatening, abusive or
insulting words or behaviour with intent to put a person in fear of violence, or to
provoke violence, or causing a person harassment, alarm or distress. '’

Procedural matters
Attorney General’s consent

2.145 For all the stirring up offences, the Attorney General must consent to bring a
prosecution.'? The Attorney General applies the ordinary principles of sufficiency of
evidence and public interest (which will already have been considered by the CPS)
and acts independently of Government. A former Attorney General has described the
consent requirement as “an important filter” against vexatious and unmeritorious
cases and has said that in considering whether to consent, the Attorney General is
“required as a public authority to act in accordance with the Human Rights Act and
with Convention rights”."®® However, some critics have argued that the requirement for
consent has unduly limited the number of prosecutions brought. >4

147 Public Order Act 1986, s 29JA.

48 See R v Ali, Javed, and Ahmed (2012) 720110109 (Derby Crown Court, Feb 10).
149 Public Order Act 1986, s 18(2).

150 Public Order Act 1986, s 18(4).

51 Public Order Act 1986, s 4(2).

152 Public Order Act 1986, ss 27(1) and 29L.

153 Evidence given by the then Attorney General, Lord Goldsmith QC, to the Select Committee on Religious
Offences on 16 January 2003, at paras 641 and 651.

154 Geoffrey Bindman, “Bringing race bigots to book” (20 October 1993) The Guardian.
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Penalties and sentencing guidelines

2.146 For all six forms of the stirring up hatred offences, and across the three forms of
hatred, the penalties are the same. Upon conviction on indictment, the maximum is
seven years’ imprisonment or a fine, or both. Upon summary conviction, the maximum
is imprisonment for a term not exceeding six months, a fine not exceeding the
statutory maximum, or both."%®

2.147 The Sentencing Council guidelines for these offences are based on three levels of
culpability for racial hatred and two for religion or sexual orientation.'® High culpability
reflects a person using a position of trust, authority or influence; intention to incite
serious violence; or persistent activity. Lesser culpability is reserved for cases under
the racial hatred offence where the prosecution has proven not that the defendant
intended to stir up hatred, but that hatred was likely to be stirred up (such cases fall
outside the scope of the offences relating to religious hatred and hatred on grounds of
sexual orientation which require proof that the defendant intended to stir up hatred).
The medium culpability category is for all other cases. The higher level of harm is for
material which directly encourages activity which threatens or endangers life or has
widespread dissemination. Other material constitutes a lesser level of harm.

2.148 The sentencing guidelines give a range from a low-level community order or one
year’s custody for a lesser harm / lesser culpability offence to three years’ custody for
a high culpability / higher harm offence. Aggravating and mitigating factors can then
be taken into account to raise or lower the sentence. For example, in R v Bitton,'’ the
Court of Appeal held that a sentence of four years’ imprisonment would have been
appropriate given that the course of offending involved repeated exhortations to Kkill
black people and Muslims, but reduced it to two years and eight months to reflect an
early guilty plea. In R v Davison,®® the Court of Appeal held that a sentence of four
years’ imprisonment imposed following a conviction for three offences of publishing
material with intent to stir up racial hatred, was not manifestly excessive given the
nature of the offences and the need to deter others.

Jurisdiction

2.149 Cases involving activity over the internet may cause jurisdictional difficulties. The
principle adopted by the Court of Appeal is that where a substantial measure of the
conduct constituting a crime takes place in England and Wales, the courts have
jurisdiction (unless comity requires otherwise). ' Following the decision in R v

155 Hate Crime: Should the Current Offences be Extended? (2014) Law Com No 348, para 2.56; Public Order
Act 1986, ss 27 (race) and 29L(3) (religion/sexual orientation). Note that the Criminal Justice Act 2003, s
282 extends the power of magistrates’ courts to sentence for some offences from six months to 12 months,
but it is not yet in force.

156 See Sentencing Council, Racial hatred offences/ Hatred against persons on religious grounds or grounds of
sexual orientation (25 September 2019), available at
https://www.sentencingcouncil.org.uk/offences/magistrates-court/item/racial-hatred-offences-hatred-against-
persons-on-religious-grounds-or-grounds-of-sexual-orientation/.

57 R v Bitton [2019] EWCA Crim 1372.
%8 R v Davison [2020] EWCA Crim 665.
59 R v Smith (Wallace Duncan) (No. 4) [2004] EWCA Crim 631.
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Burns,'® it appears clear that it is not necessary that the intended or likely target of
the stirring up of hatred be located within England and Wales.®" Mere use of a foreign
web server to upload content prepared in England and Wales, and intended for a
domestic audience, does not prevent prosecution here.'®> However, the case law
does not resolve the position regarding material intended or likely to incite racial
hatred in England and Wales but created elsewhere."®3

OTHER JURISDICTIONS

2.150 Hate crime laws have not developed uniformly across the United Kingdom, especially
since devolution to the Scottish Parliament and Northern Ireland Assembly. This
enables us to compare the experience of England and Wales with the other
jurisdictions within the UK. We also consider recent developments in Ireland at from
paragraph 2.203.

2.151 At paragraphs 2.82 to 2.122 of the consultation paper we explore in detail the
approaches taken in other common law jurisdictions, namely the United States of
America, Canada, Australia and New Zealand.

Scotland

2.152 Scotland reviewed its own hate crime laws in an extensive project announced in
January 2017 by the Scottish Government. Its Chair, Lord Bracadale, published his
final Report on 31 May 2018."%* The Hate Crime and Public Order (Scotland) Bill,'6®
which sought to implement many of Lord Bracadale’s recommendations, was debated
in the Scottish Parliament and the Bill became law on 23 April 2021."%6

2.153 Prior to the Hate Crime and Public Order (Scotland) Act 2021, the offences of stirring
up racial hatred, contained in sections 18 to 22 of the POA 1986, applied equally
across England, Wales and Scotland. However, there was no equivalent offence in
Scotland for religious hatred or hatred on grounds of sexual orientation. The CDA
1998, which contains the racially and religiously aggravated offences applicable to
England and Wales, also contained provision for the racial aggravation of offences in
Scotland, in section 96.

180 R v Burns [2017] EWCA Crim 1466.

61 Abusive and Offensive Online Communications: Scoping Report (2018) Law Com No 381, para 9.29.

162 R v Sheppard [2010] EWCA Crim 65, [2010] 1 WLR 2779 at [32] by Scott Baker LJ.

63 Hate Crime: Should the Current Offences be Extended? (2014) Law Com No 348, para 2.51. The decision
in R v Burns is explained in greater detail at paragraphs 4.109 to 4.113 of the consultation paper.

164

Lord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018). Available
at https://www.gov.scot/publications/independent-review-hate-crime-legislation-scotland-final-report/.

165 Hate Crime and Public Order (Scotland) Bill, available at https://www.parliament.scot/bills-and-
laws/bills/hate-crime-and-public-order-scotland-bill.

166 Hate Crime and Public Order (Scotland) Act 2021, available at
https://www.legislation.gov.uk/asp/2021/14/contents/enacted.
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2.154 These offences preceded Scottish devolution. Since 1999, criminal justice is a
devolved matter and while the Westminster Parliament has the right to legislate, it will
not normally do so without the consent of the Scottish Parliament.

2.155 Sentencing enhancement was provided for in Scotland in cases of religious
aggravation by section 74 of the Criminal Justice (Scotland) Act 2003. The Offences
(Aggravation by Prejudice) (Scotland) Act 2009 was later enacted,'®” which provided
for sentence enhancement in respect of crimes aggravated by prejudice against
disability, ' sexual orientation'®® and transgender identity.'”° However, unlike in
England and Wales, there are no offences which attract a higher maximum penalty.

2.156 Scotland’s laws adopted (and continue to use) a legal test similar to that in England
and Wales, though different terminology is used. Under these laws the test is satisfied
where the offender “evinces... malice and ill-will based on the victim’s membership (or
presumed membership) [of a protected group, or] the offence is motivated (wholly or
partly) by malice and ill-will towards [members of the protected group]”."""

Lord Bracadale’'s recommendations in 2018

2.157 Lord Bracadale’s final report recommended an enhanced sentencing regime that
could apply to any offence and maintained demonstration of, and motivation by,
hostility as the “thresholds”.'"?

2.158 Lord Bracadale also recommended enacting “stirring up of hatred” offences extending
to all protected characteristics, including any new protected characteristics. He also
recommended that the elements of the offence be the same regardless of the
characteristic.

2.159 Lord Bracadale recommended recognising both gender'”* and age'’® as protected
characteristics. He also considered the addition of protected characteristics of

67 Detailed discussion of the principles of the Bill can be found in Justice Committee, Stage 1 Report on the

Offences (Aggravation by Prejudice) (Scotland) Bill (6th Report, 2009).

68 Defined as a “physical or mental impairment of any kind”: s 1(7). Section 1(8) adds that “a medical condition

which has (or may have) a substantial or long-term effect, or is of a progressive nature, is to be regarded as
amounting to an impairment”.

69 Defined as “sexual orientation towards persons of the same sex or of the opposite sex or towards both™: s

2(7).

70 Defined as “(a) transvestism, transsexualism, intersexuality or having, by virtue of the Gender Recognition

Act 2004, changed gender, or (b) any other gender identity that is not standard male or female gender
identity”: s 2(8)(a).

71 The test is now found in section 1 of the Hate Crime and Public Order (Scotland) Act 2021.

72 Lord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018) p 17.

78 Lord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018) pp 56 to
68.

74 Lord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018) p 43.

75 | ord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018) pp 44 to
49.
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immigration status, socio-economic status and Gaelic speaking, but did not
recommend that any of these groups be covered.'”®

2.160 Separately from the hate crime regime, Lord Bracadale also recommended the
creation of offences involving exploiting vulnerability which would carry an enhanced
sentence. '’

2.161 On 14 November 2018, the Cabinet Secretary for Justice and Cabinet Secretary for
Communities launched a public consultation on hate crime legislation in Scotland'”® in
response to recommendations made by Lord Bracadale.

The Hate Crime and Public Order (Scotland) Act 2021

2.162 The Hate Crime and Public Order (Scotland) Bill was introduced by the Scottish
Government to the Scottish Parliament on 23 April 2020, following the public
consultation. The Bill aimed to modernise, consolidate and extend hate crime
legislation in Scotland.'® This consolidation was intended to provide greater clarity,
greater transparency and improved consistency within hate crime legislation in
Scotland. 8

2.163 The Bill aimed to bring the vast majority of existing hate crime laws into one piece of
legislation, namely the statutory hate crime aggravations set out under section 96 of
the Crime and Disorder Act 1998 (race); section 74 of the Criminal Justice (Scotland)
Act 2003 (religion) and the Offences (Aggravation by Prejudice) (Scotland) Act 2009
(disability, sexual orientation and transgender identity); and the bulk of the current
stirring up of racial hatred offences set out in Part 3 of the Public Order Act 1986.

2.164 The Bill was debated in the Scottish Parliament and became law on 23 April 2021.

Part 1: Aggravation of offences by prejudice

2.165 Part 1 of the Act is titled “Aggravation of offences by prejudice”. It provides that a
criminal offence is aggravated if either: at the time of committing the offence, or
immediately before or after doing so, the offender demonstrates malice and ill-will
towards the victim,'®" or the offence is motivated (wholly or partly) by malice and ill-will

76 Lord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018) pp 50 to
54.

77 Lord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018) pp 20 and
49.

78 One Scotland: consultation on current hate crime legislation (14 November 2018), available at
https://www.gov.scot/publications/one-scotland-hate-home-here-consultation-hate-crime-amending-current-
scottish-hate-crime-legislation/pages/2/.

79 Hate Crime and Public Order (Scotland) Bill Policy Memorandum (2020) p 1. Available at
https://www.parliament.scot/-/media/files/legislation/bills/current-bills/hate-crime-and-public-order-scotland-
bill/introduced/policy-memorandum-hate-crime-and-public-order-scotland-bill. pdf.

180 Hate Crime and Public Order (Scotland) Bill Policy Memorandum (2020) p 17.
81 Hate Crime and Public Order (Scotland) Act, s 1(1)(a).
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towards a group of persons based on the group being defined by reference to a listed
characteristic. 82

2.166 The listed characteristics consist of the five already protected characteristics (race,
religion, disability, sexual orientation and transgender identity) as well as a new
characteristic: age, and the separate listing of “variations in sex characteristics”, which
had previously been captured within the Scottish definition of transgender identity. '8

2.167 Lord Bracadale had recommended that the language of “evincing malice and ill-will”
should be changed to “demonstrating hostility”, so that it could be more easily
understood in respect of the operation of the threshold.'® The Act maintains the
existing threshold, of malice and ill-will, but has changed the language from “evinces”
to “demonstrates”.

2.168 Lord Bracadale also recommended that the statutory aggravations should apply where
hostility based on a protected characteristic is demonstrated in relation to persons
who are presumed to have the characteristics or who have an association with that
particular identity. ' The Act provides that all of the hate crime statutory aggravations
apply in relation to people who are presumed to have the characteristic.'® It remains
the case that the maximum penalty available to the sentencer for the offence remains
unchanged.

Part 2: Racially aggravated harassment

2.169 Part 2 of the Act provides for a specific offence of racially aggravated harassment.'®
This repeals and replaces the existing standalone offence of racially aggravated
harassment contained in section 50A of the Criminal Law (Consolidation) (Scotland)
Act 1995.

2.170 Lord Bracadale recommended that section 50A of the Criminal Law (Consolidation)
(Scotland) Act 1995 should be repealed.'® He was of the view that the offence was
no longer needed to meet the aims it was intended to achieve when created,
particularly as the offence of threatening or abusive behaviour in section 38 of the
Criminal Justice and Licensing (Scotland) Act 2010 provided an alternative route to
target such behaviour.'®

182 Hate Crime and Public Order (Scotland) Act, s 1(1)(b).
83 Hate Crime and Public Order (Scotland) Act, s 1(2).

184 Lord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018) pp 16 to
17.

185 Hate Crime and Public Order (Scotland) Act, s 1(1)(a).

86 Lord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018) p 23.
87 Hate Crime and Public Order (Scotland) Act, s 1(1)(a)(ii).

188 Hate Crime and Public Order (Scotland) Act, s 3(1).

89 Lord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018) p 90.

190 | ord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018) p 89, para
7.23.
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Part 3: Stirring up hatred offences

2.171 Lord Bracadale recommended that stirring up of hatred offences should cover each of

the protected characteristics, including any new protected characteristics. %'

2.172 Part 3 of the Act creates offences of stirring up hatred against a group of persons

based on the group being defined by reference to a listed characteristic. The offence
of stirring up racial hatred under section 4(1) of the Act replaces the similar existing
offences under sections 18 to 22 of the POA 1986. Section 4(2) of the Act creates
new offences which apply in relation to the stirring up of hatred against a group
defined by reference to age, disability, religion, (or, in the case of a social or cultural
group, perceived religious affiliation), sexual orientation, transgender identity, and
variations in sex characteristics.

2.173 Notably, the new offence of stirring up racial hatred under section 4(1) of the Act does

not replicate the dwelling exception contained in section 18 of the POA 1986. Section
18(2) provides that “no offence is committed where the words or behaviour are used,
or the written material is displayed, by a person inside a dwelling and are not heard or
seen except by other persons in that or another dwelling.”'®2 The section 4(1) offence
can therefore be committed inside a private dwelling, unlike the previous section 18
offence.

2.174 Lord Bracadale recommended that the threshold for the new stirring up hatred

offences should be conduct that is “threatening or abusive”.'®® The Scottish
Government agreed that this would “strike[] the right balance between conduct which
ought to be criminalised and one’s right to freedom of expression, and represent[] a
measure familiar to Scots law, which works well currently in practice.”'®* The Act
adopts this threshold for the new stirring up hatred offences.'®® However, it retains the
term “insulting” in relation to the offence of stirring up racial hatred.'%

2.175 Lord Bracadale recommended that the stirring up racial hatred offences should retain

the intention and likely to limbs of the existing stirring up offences in sections 18 to 22
of the POA 1986."%" Section 4(1) of the Act maintains the two limbed approach in
relation to the retained offence of stirring up racial hatred, however the new offences
with respect to the other characteristics are limited to intention. %
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Public Order Act 1986, s 18(2).
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Part 4: Protected characteristics

2.176 Part 4 defines the characteristics that are listed in sections 1(2), 4(3) and 9(a).'®

2.177 Lord Bracadale recommended that there should be a new statutory aggravation based

on gender hostility.?°° Although gender was not included in the aggravation of
offences by prejudice regime, Part 4 provides a power for the Scottish Ministers to
make regulations adding the characteristic of sex to any of these lists of
characteristics.?°' The Working Group on Misogyny and Criminal Justice in Scotland
has been set up independently to consider how the Scottish criminal justice system
deals with misogyny, and whether a statutory aggravation and/or a stirring up of
hatred offence in relation to the characteristic of sex should be added to the Act by
regulation.?%?

2.178 Under section 2(8)(a) of the Offences (Aggravation by Prejudice) (Scotland) Act 2009,

“transgender identity” was defined as “(a) transvestism, transsexualism, intersexuality
or having, by virtue of the Gender Recognition Act 2004, changed gender, or (b) any
other gender identity that is not standard male or female gender identity”. Under
section 11(7) of the Act “transgender identity” is redefined as follows:

A person is a member of a group defined by reference to transgender identity if the
person is— (a) a female-to-male transgender person, (b) a male-to-female
transgender person, (c) a non-binary person, (d) a person who cross-dresses, and
references to transgender identity are to be construed accordingly.

2.179 The category of “variations in sex characteristics” that was previously contained within

the transgender identity definition as “intersexuality” is now separated listed and
defined as follows:

A person is a member of a group defined by reference to variations in sex
characteristics if the person is born with physical and biological sex characteristics
which, taken as a whole, are neither— (a) those typically associated with males, nor
(b )those typically associated with females, and references to variations in sex
characteristics are to be construed accordingly.?%

2.180 Lord Bracadale recommended that there should be a new statutory aggravation based

on age hostility.2°* He was of the view that there is sufficient evidence of hostility-
based offences against the elderly to include age as a protected characteristic.?%® The
Scottish Government agreed with Lord Bracadale and age was added as a listed
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Hate Crime and Public Order (Scotland) Act, s 11.
Lord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018) p 43.
Hate Crime and Public Order (Scotland) Act, s 12.

See Misogyny and Criminal Justice in Scotland Working Group, available at
https://www.gov.scot/groups/misogyny-and-criminal-justice-in-scotland-working-group/.

Hate Crime and Public Order (Scotland) Act, s 11(8).

Lord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018) p 49.

Lord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018) p 48, para
4.66.
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characteristic under the aggravation of offences by prejudice regime.?% The Scottish
Government also created a new offence of stirring up hatred against a group defined
by reference to age.?"’

Freedom of expression provision

2.181 Lord Bracadale recommended that “[a] protection of freedom of expression provision

similar to that in sections 29J and 29JA of the Public Order Act 1986 and section 7 of
Offensive Behaviour at Football and Threatening Communications (Scotland) Act
2012 should be included in any new legislation.”2%

2.182 The Bill as introduced sought to provide additional protection for freedom of

expression in relation to religion and sexual orientation (sexual conduct and
practices).?%® At Stage 2, Humza Yousaf, Scotland’s Justice Minister, tabled an
amendment to the Bill, which was never moved.?'° The amendment would have
protected “discussion or criticism of matters relating to transgender identity”. At the
Stage 2 Committee session, held on 2 February 2021, all parties agreed to bring
forward a Freedom of Expression clause that covers all protected characteristics,
except race. Mr Yousaf tabled another amendment to the Bill at Stage 3, which took
the form of a broad freedom of expression clause that covers all protected
characteristics, except race.?"

2.183 Part 3 of the Act contains the freedom of expression clause tabled at Stage 3:2'?

9. Protection of freedom of expression

For the purposes of section 4(2), behaviour or material is not to be taken to be
threatening or abusive solely on the basis that it involves or includes—

(a) discussion or criticism of matters relating to—
(i) age,
(ii) disability,

(iii) sexual orientation,
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Lord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018) p 68.

Hate Crime and Public Order (Scotland) Bill, ss 11 and 12. Available at https://www.parliament.scot/-
/media/files/legislation/bills/current-bills/hate-crime-and-public-order-scotland-bill/introduced/bill-as-
introduced-hate-crime-and-public-order-bill. pdf.

Hate Crime and Public Order (Scotland) Bill, Marshalled List of Amendments for Stage 2, s 82. Available at
https://www.parliament.scot/-/media/files/legislation/bills/current-bills/hate-crime-and-public-order-scotland-
bill/stage-2/second-marshalled-list-of-amendments-at-stage-2.pdf.

Hate Crime and Public Order (Scotland) Bill, Marshalled List of Amendments for Stage 3, s 11. Available at
https://www.parliament.scot/-/media/files/legislation/bills/current-bills/hate-crime-and-public-order-scotland-
bill/stage-3/marshalled-list-of-amendments-at-stage-3.pdf.

Hate Crime and Public Order (Scotland) Act, s 9.
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(iv) transgender identity,
(v) variations in sex characteristics,

(b) discussion or criticism relating to, or expressions of antipathy, dislike, ridicule or
insult towards—

(i) religion, whether religions generally or a particular religion,

(ii) religious beliefs or practices, whether religious beliefs or practices
generally or a particular religious belief or practice,

(iii) the position of not holding religious beliefs, whether religious beliefs
generally or a particular religious belief,

(c) proselytising, or
(d) urging of persons to cease practising their religions.

Northern Ireland

2.184 The current legislative regime in Northern Ireland is similar to that in England and
Wales. However, there are key differences, notably the lack of protection for
transgender people and the use of enhanced sentencing only, with no equivalent of
the aggravated offences found in the CDA 1998 in England and Wales.

2.185 Since September 2004, when the Criminal Justice (No 2) (Northern Ireland) Order
came into force, section 2 of that Order has allowed for an increase in sentence where
the offender demonstrated hostility?'* on the grounds of a protected characteristic at
the time of the offence, or the offence was motivated wholly or partly by hostility to that
characteristic.2' The protected characteristics are race, religion, disability and sexual
orientation.

2.186 Northern Ireland also has an almost identical equivalent of England and Wales’ stirring
up offences, contained within sections 8 to 17 of Part Il of the Public Order (Northern
Ireland) Order 1987. The scope of the stirring up offences in Northern Ireland is
however broader because they include disability as well as race, religion and sexual
orientation.?' There is also a lower threshold test in Northern Ireland, with
“threatening, abusive or insulting” behaviour being sufficient for the offence against
any of the protected groups.?'®

2.187 In June 2019, the Northern Ireland Department of Justice announced an independent
review of hate crime legislation, to be carried out by Deputy County Court Judge

213 Sections 2(3)(a)(i) to (iv).
214 Sections 2(3)(b)(i) to (iv).

215 Section 8 Public Order (Northern Ireland) Act 1987 as amended by the Criminal Justice (Northern Ireland)
Order 2004, s 3.

216 Section 9 Public Order (Northern Ireland) Act 1987.
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Desmond Marrinan.?'” We outlined the aims of the review in the consultation paper at
paragraph 2.68.

2.188 The completed review was presented to Justice Minister Naomi Long on 30 November
2020.2'® The final report contains 34 recommendations relating to issues such as: the
range of protected characteristics; an aggravated offence model for prosecutions; the
use of stirring up offences; opportunities for restorative justice; support for victims; and
online hate speech. Some of the notable aspects of these recommendations are set
out below.

Aggravation of offences

2.189 Judge Marrinan recommended that statutory aggravations should be added to all
existing offences in Northern Ireland and that this should become the core method of
prosecuting hate crimes in Northern Ireland.?'® This follows the model adopted in
Scotland and would mean that any criminal offence could be charged in its aggravated
form (although without a higher maximum penalty as is the case for aggravated
offences in England & Wales).

2.190 Accordingly, if this model were adopted, the enhanced sentencing provisions of the
Criminal Justice (No. 2) (Northern Ireland) Order 2004 would be unnecessary. Judge
Marrinan therefore recommended that those provisions should be repealed and
replaced by consolidated hate crime provisions.??°

2.191 Judge Marrinan was content to retain the current language of “hostility” but
acknowledged that the introduction of a wider range of attitudes such as “bias,
prejudice, bigotry and contempt” might prove beneficial.??’

2.192 Judge Marrinan recommended that a variation of the “by reason of” test (which we
discuss in more detail in Chapter 9) should be added as a third threshold to
supplement the current thresholds of (a) demonstration of, and (b) motivation by
hostility.2?2

Protected characteristics

2.193 Judge Marrinan recommended that all current protected characteristics — race,
religion, disability and sexual orientation — should continue to receive protection under

217 Review of Hate Crime Legislation launched (June 2019), available at https://www.justice-
ni.gov.uk/news/review-hate-crime-legislation-launched.

218 Long welcomes completion of review into hate crime legislation (November 2020), available at
https://www.justice-ni.gov.uk/news/long-welcomes-completion-review-hate-crime-legislation.

219 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendation 2, p 10. Available at https://www.justice-
ni.gov.uk/sites/default/files/publications/justice/hate-crime-review.pdf.

220 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendation 3, p 10.

221 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendation 5, p 11.

222 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendation 6, p 11.
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his proposed model.??® Judge Marrinan further recommended that the characteristics
of age, sex/gender (which would include transgender identity) and variations in sex
characteristics should be protected.?*

2.194 The report recommended that any future legislation should be framed in such a way
as to allow any other protected characteristic to be added to the list of protected
characteristics by statutory instrument if sufficient evidence emerges to show that
such a group or groups are victims of hate crime or hate speech.??

2.195 Judge Marrinan recommended that any new legislation should provide appropriate
recognition of circumstances where more than one characteristic is targeted.??® This
could be accommodated by including offences involving hostility to “one or more of the
protected characteristics”.??’

2.196 Judge Marrinan also recommended that there should be a new statutory aggravation
for sectarian prejudice, as a separate additional characteristic, which should be
monitored by the proposed Hate Crime Commissioner on an annual basis.??

Stirring up offences

2.197 Judge Marrinan recommended stirring up hatred offences for all of the current and
proposed protected characteristics??° and that the dwelling defence in Article 9(3) be
repealed and replaced by a specific defence for private conversations.?*

2.198 Judge Marrinan also recommended that there should be no express defences for
freedom of expression in relation to religion, sexual orientation or any other of the
protected characteristics.?*'

223 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendation 9, p 19.

224 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendation 9, p 19.

225 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendation 10, p 19.

226 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendation 11, p 19.

227 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendation 7, p 12. The draft offence read: “Any offence (the basic offence) may be aggravated in
relation to (one or more of the protected characteristics) for the purposes of this section...”.

228 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendation 13, p 22.

229 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendation 14, p 29.

230 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendation 14, p 29.

231 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendation 14, p 29.
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2.199 Finally, all decisions on whether or not to prosecute these offences should be taken
personally by the Director of Public Prosecutions.??

Restorative justice

2.200 Restorative justice is an alternative or supplement to the retributive model of
sentencing, with a focus on repairing the harms caused by the offending.

2.201 Recommendations 16 to 22 of the Judge Marrinan’s report related to the
establishment of a new statutory scheme for restorative justice to deal with hate-
motivated offending by adults, organised and delivered along lines similar to the Youth
Justice Agency in Northern Ireland. The Recommendations detailed the funding,
structure and operation of the scheme.?33

Consolidation of laws into a single act

2.202 Judge Marrinan recommended that all hate crime and hate speech law should be
consolidated into a new Hate Crime and Public Order (Northern Ireland) Bill.?3* He
also recommended that an office of a Hate Crime Commissioner for Northern Ireland
should be established, or in the alternative, that there should be established a joint
shared post of Hate Crime and Domestic Abuse Commissioner.23%

Ireland

2.203 Ireland has no aggravated offences or enhanced sentencing provisions, but it does
have offences of stirring up hatred; the Prohibition of Incitement to Hatred Act 1989
(“the 1989 Act”) creates three offences:

(1)  actions likely to stir up hatred (covering publication and distribution of written
material, use of words or behaviour and display, showing and distribution of
recordings); ¢

(2) broadcasts likely to stir up hatred;?*” and
(3) preparation and possession of material with a view to its being distributed.?*

2.204 There are some differences from the UK legislation described earlier in this Cchapter.
First, there is a single offence covering hatred on grounds of race, religion, sexual
orientation and membership of the travelling community. Second, there is a single
threshold (threatening, abusive or insulting written material, words, behaviour, visual

232 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendation 14, p 29.

233 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendations 16 to 22, pp 34 to 35.

234 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendation 31, p 46.

235 Hate crime legislation in Northern Ireland, Independent Review, Final Report (December 2020)
Recommendation 33, p 47.

236 Prohibition of Incitement to Hatred Act 1989 (Ire), s 2.
237 Prohibition of Incitement to Hatred Act 1989 (Ire), s 3.
238 Prohibition of Incitement to Hatred Act 1989 (Ire), s 4.
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images or sounds) which applies to all characteristics. Third, with the exception of
broadcasts, all forms of use and dissemination are consolidated in a single offence.
Fourth, prosecutions require the consent of the Director of Public Prosecutions (rather
than the Attorney General).

Legislating for Hate Speech and Hate Crime in Ireland, Report on the Public Consultation

2020

2.205 The Irish Government published a report, Legislating for Hate Speech and Hate Crime
in Ireland, in 2020.2*° This report reached 10 conclusions, detailed below:

(1)

(2)

3)

(4)

(5)

(6)

(7)

(8)

The Prohibition of Incitement to Hatred Act 1989 is not effective in dealing with
incitement to hatred and should be replaced by a single piece of legislation to
deal with both incitement to hatred and hate crime.

The characteristics protected by the new legislation should include all of those
listed in the 1989 Act (race, religion, sexual orientation and membership of the
travelling community), as well as gender, gender expression or identity, and
disability.

The definition of “ethnicity” in the new legislation should explicitly include
membership of the Travelling Community on the same footing as other
ethnicities.

New offences of incitement to hatred are needed and should prohibit: (i)
deliberately or recklessly inciting hatred against a person or group of people
due to their association with a protected characteristic; and (ii) displaying or
distributing material inciting hatred.

The new legislation should contain robust safeguards for freedom of
expression, such as protections for reasonable and genuine contributions to
literary, artistic, political, scientific or academic discourse, and fair and accurate
reporting.

Thresholds for criminal incitement to hatred should be high, for example
incitement to harm or unlawful discrimination. However, it should not be
necessary to show that anyone was actually influenced by the incitement or
persuaded to act upon it.

A company accused of displaying or distributing hateful material should be able
to defend itself by showing that it has reasonable measures in place to prevent
dissemination of this type of material in general, was complying with those
measures at the time and was unaware and had no reason to suspect that this
particular content was inciteful.

Threatening and abusive communications, criminal damage, harassment,
assault and intimidation are all common forms of hate crime. Specific,
aggravated forms of existing criminal offences should be included in the

239 |egislating for Hate Speech and Hate Crime in Ireland, Report on the Public Consultation 2020. Available at
http://www.justice.ie/en/JELR/Leqislating_for Hate Speech_and Hate Crime in_Ireland_Web.pdf/Files/Le

gislating_for Hate Speech and Hate Crime in Ireland Web.pdf.
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legislation to deal with these and ensure that such crimes are properly
categorised and recorded.

Additional elements may be needed to help ensure that the new legislation is
effective, such as allowing alternative verdicts for juries where the aggravating
“hate” element is not proven, and including a general provision (for crimes that
are not specific hate offences) to say that a judge will always consider whether
hate should be an aggravating factor in sentencing, and where it is, that this
factor will be on the record.

Not every hate incident is serious enough to be a crime — many incidents are
better dealt with outside the criminal sphere and proper measures to ensure this
happens will be needed. In the long term, prevention of such incidents is the
most desirable outcome for all concerned. Success in this regard will depend
almost entirely on non-criminal, education and awareness-based measures.?*

The Criminal Justice (Hate Crime) Bill 2021

2.206 The proposed Criminal Justice (Hate Crime) Bill 2021 is set to contain the new
offences.?*!

Head 2: Interpretation

2.207 Head 2 defines words and terms used in the Bill:

(1)

The Bill defines “hatred” as “detestation, significant ill will or hostility, of a
magnitude likely to lead to harm or unlawful discrimination against a person or
group of people due to their association with a protected characteristic”. This is
in contrast to hate crime laws in England and Wales, where neither hatred nor
hostility are defined.

“Protected characteristic” is defined as “race; colour; nationality; religion, ethnic
or national origin; sexual orientation; gender; or disability.”

“Ethnicity” is further defined to include membership of the Traveller community.
“Religion” is defined to include the absence of religious belief.
“Gender” is defined to include gender expression or identity.

“Disability” has the same meaning it has in the Equal Status Act 2000.242

240

241

242
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Legislating for Hate Speech and Hate Crime in Ireland, Report on the Public Consultation 2020, p 38.

Criminal Justice (Hate Crime) Bill 2021, available at
http://www.justice.ie/en/JELR/General _Scheme Criminal_Justice (Hate Crime) Bill 2021.pdf/Files/Genera

| Scheme Criminal Justice (Hate Crime) Bill 2021.pdf.

“Disability” is defined as (a) the total or partial absence of a person’s bodily or mental functions, including the
absence of a part of a person’s body; (b) the presence in the body of organisms causing, or likely to cause,
chronic disease or illness; (c) the malfunction, malformation or disfigurement of a part of a person’s body; (d)
a condition or malfunction which results in a person learning differently from a person without the condition
or malfunction, or; (e) a condition, disease or iliness which affects a person’s thought processes, perception
of reality, emotions or judgement or which results in disturbed behaviour: s 2(1), Equal Status Act 2000.
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Head 3: Incitement to Hatred

2.208 Paragraphs (1) and (3) create new offences of incitement to hatred, which will replace

the offences in the 1989 Act. Paragraph (1) prohibits communicating with the public by
any means, where the purpose of the communication is to incite hatred, or where the
person is aware that there is a significant risk that the communication will incite
hatred. The incitement can be against a person, or a group of people, but must be due
to their association with a protected characteristic as defined in Head 2.

2.209 Paragraph (3) prohibits disseminating or distributing communications prohibited under

paragraph (1) to the public or a section of the public. Paragraph 5(a) contains an
exception to this offence; the publication or distribution of communications which
consist solely of a reasonable and genuine contribution to certain fields such as
literary, artistic or scientific discourse, or are necessary for lawful purposes such as
the reporting or prosecution of an offence under the Bill.

2.210 Paragraph (5)(b) contains a defence which can be used where a body corporate is

2.211

charged with a distribution offence under paragraph (3), if they can show that they
have effective and reasonable measures in place to deal with this kind of material
generally, were complying with their own measures at the time of the offence and did
not know or have reason to suspect that the specific material concerned was inciteful.
The defence does not apply where there is deliberate or reckless incitement by the
company.

Paragraph (5)(c) contains a defence for an individual charged with a distribution
offence, where they can show that they did not know, and had no reason to suspect,
in all the circumstances, that the material was intended or likely to be inciteful. “All the
circumstances” includes the manner in which they received the material, and the
manner in which they distributed it.

2.212 Paragraph (9) requires the consent of the Director of Public Prosecutions for any

prosecutions for incitement to hatred. This is intended to prevent vexatious, frivolous
or malicious prosecutions.

Heads 4 to 6: Aggravated Offences

2.213 Heads 4 to 6 essentially create a regime equivalent to the aggravated offences regime

in England and Wales, discussed at paragraphs 2.7 to 2.48. In Ireland, it is proposed
that aggravated forms of the following existing offences will be created:

(1)  assault;**3
(2) assault causing harm;24

(3) causing serious harm;

243 Non-Fatal Offences Against the Person Act 1997, s 2.

244 Non-Fatal Offences Against the Person Act 1997, s 3.

245 Non-Fatal Offences Against the Person Act 1997, s 4.
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(4) threats to kill or cause serious harm;24

(5)  coercion;*7

(6) harassment;?*®

(7)  endangerment;24°

(8) damaging property;2°

(9) threatening, abusive or insulting behaviour in a public place;?*’

(10) distribution or display in a public place of material which is threatening, abusive,
insulting or obscene;?°?

(11) entering building, etc. with intent to commit an offence;?

(12) assault with intent to cause bodily harm or commit an indictable offence;*

2.214 Like in England and Wales, these aggravated offences generally carry an increased

penalty, compared to the base form of the offence. In each new offence, there is
provision for an alternative verdict, whereby the jury can find the person guilty of the
ordinary form of the offence, if they find that the “aggravation” aspect has not been
proven.

246
247
248
249
250
251
252
253
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Chapter 3: Hate crime characteristic selection

INTRODUCTION

3.1

3.2

3.3

3.4

There are currently five characteristics recognised in hate crime laws in England and
Wales: race, religion, sexual orientation, disability and transgender identity. However,
as we have already outlined in this report, these characteristics are not treated
equally, which has been a source of criticism. There have also been calls to consider
the addition of new groups or characteristics.

Our terms of reference ask us to review:

the existing range of protected characteristics, identifying gaps in the scope of the
protection currently offered and making recommendations to promote a consistent
approach.

We considered these issue in Chapters 10 to 14 of our consultation paper.’ In this
Chapter we focus on the question we considered in Chapter 10 of that paper: the
basis on which any new characteristics for hate crime laws should be selected.

In the following four chapters we consider the existing five characteristics, and how
they should be defined (Chapter 4), and then we move on to consider the case for and
against the inclusion of the characteristics of sex or gender (Chapter 5), age (Chapter
6), and the four other groups that we considered for inclusion in our consultation
paper: people experiencing homelessness, sex workers, alternative subcultures and
non-religious philosophical beliefs (Chapter 7).

THE BASIS ON WHICH CHARACTERISTICS SHOULD BE SELECTED

3.5

3.6

3.7

In Chapter 3 of our consultation paper we considered some of the underpinning
rationales for the existence of hate crime laws. We noted that the additional harm
caused to victims and the wider community by hate crimes was the primary
justification for their specification in law, and the increased penalty these offences
entailed.

In Chapter 10 of our consultation paper we surveyed some of the academic literature
that has considered the basis on which characteristics might be selected for inclusion
in hate crime laws. We also looked at the approaches adopted in comparable
jurisdictions in the United Kingdom, North America, Australia and New Zealand.

We outlined a number of different approaches that have been proposed for deciding
whether a group should be added. In summary these were:

o A fairly open approach, including almost any group with common characteristics
capable of recognition. We noted that there were some advantages to the

See Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, available at
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7a/uploads/2020/10/Hate-crime-

final-report.pdf.
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flexibility entailed by this approach, but also expressed concern about the lack of
focus on the most prevalent forms of hate crime, and that in some jurisdictions it
has led to the recognition of socially damaging characteristics such as
paedophilia.

e Leaving courts and juries a wide discretion to decide whether to recognise a
characteristic. We considered this to create a high risk of inconsistency in
practice, and not necessarily to be an appropriate role for jurors.

e Asking whether a characteristic is “immutable” or not. We considered this to be a
relevant consideration, but not necessarily determinative. We considered the
“immutability” of a characteristic to be particularly relevant to the question of
whether additional harm is caused to victims of hate crime on the basis of that
characteristic.

e Asking whether a characteristic is one which is central to personal identity, such
that an attack upon it might be considered particularly harmful. While a useful
consideration, we noted that whether a characteristic was central to personal
identity was not easy to assess and may vary significantly between different
people and contexts.

e Asking whether the proposed group is from a minority or is disadvantaged in
society. We considered this to be a potentially useful indicator insofar as it was
linked to the overarching question of the “additional harm” hate crime causes to
victims and the wider community.

e Asking whether the proposed group is vulnerable to violence and abuse
because of their perceived difference. We noted that the term “vulnerable” has
been criticised by disabled victims. We also queried whether such an approach
might still be too broad.

e Asking whether the proposed group is “deserving” of protection in the sense
that they are not a cause of harm to others. We considered this to be a potentially
useful check on the limits of recognition, but not particularly helpful in deciding
which groups should be included.

o Adopting an approach that mirrors the legal recognition of characteristics under
the Equality Act 2010. Here we noted that while there are some important
parallels, the civil anti-discrimination legal context could not be directly transposed
into the criminal sphere.

e Adopting a minimal criminalisation approach that would only extend protection
based on a demonstrable need for such additional laws. We considered this to be
an important component of any assessment criteria.

The continued specification of characteristics

3.8 One of the first issues we considered was whether laws should specify characteristics
at all or adopt a more open approach.
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3.9

3.10

3.11

3.12

3.13

A small number of jurisdictions use this open approach. For example, laws in the state
of Victoria in Australia simply specify “a group of people with common
characteristics”,? and the Northern Territory of Australia refers to “hate against a group
of people”.?

Open approaches such as these have the advantage of flexibility, and the ability to
respond to less well-recognised forms of hatred. They also avoid criticism that the law
unfairly singles out certain characteristics for protection over others.

However, this approach also risks diluting the impact of laws in addressing the most
serious and widespread forms of prejudice and hostility; for example, racism. It also
risks opening up protection to groups or characteristics that may be considered
socially damaging; for example, paedophilia.*

In our consultation paper we provisionally proposed that the hate crime laws in
England and Wales should continue to specify certain characteristics because this:

e recognises that certain groups in society experience more severe harms as a
result of being targeted for criminal behaviour — for example, racial minorities;

e makes the law more certain and comprehensible; and

e reduces the risk of perverse outcomes in the recognition of socially damaging
groups.

We also noted that the approach of characteristic specification was the more widely
adopted approach in hate crime laws internationally and was also the approach taken
in comparable discrimination laws; notably the Equality Act 2010.

Consultation

3.14

We put this issue to consultees as follows:
Consultation Question 2

We provisionally propose that the law should continue to specify protected
characteristics for the purposes of hate crime laws.

Do consultees agree?

Sentencing Act 1991 (Vic), s 5(2).
Sentencing Act 1995 (NT), s 6A(e)

As we note in our consultation paper, in two cases in the state of New South Wales, the open approach in

that state has led to the recognition of “paedophiles”. These were the cases of R v Robinson [2004] NSWSC
465 (Supreme Court of NSW) and Dunn v The Queen [2007] NSWCCA 312 (Court of Criminal Appeal of
NSW). See further Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No
250, p 181.
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3.15

3.16

3.17

3.18

3.19

3.20

3.21

A majority of organisational stakeholders responded positively,® while a smaller
number responded negatively.®

Of those consultees who responded positively to the question, a significant number
did so on the basis that specifying protected characteristics enables the criminal law to
recognise the additional harm suffered by the victim and the group to which they
belong.

For example, the Crown Prosecution Service stated that:

Specifying protected characteristics enables the criminal law to recognise those
groups who are victimised because of who they are, and who suffer the additional
harm which hate crime causes not only to individuals but to whole communities.
Specifying protected characteristics also enables the criminal law to provide
additional protection to those groups through the mechanism of aggravated offences
and enhanced sentencing.

The Association of Police and Crime Commissioners (“APCC”) stated:

We believe that hate crime legislation should continue to specify the characteristics
it protects, in order to recognise that certain groups in society experience more
severe harms as a result of being targeted for criminal behaviour.”

The Government’s Independent Advisory Group on Hate Crime noted that:

The range of those characteristics needs to be finite to recognise where resources
need to be prioritised.

Professor Mark Walters wrote:

This is central to the workability and symbolic value of hate crime legislation.
Specifying protected characteristics recognises that certain group identities are
targeted disproportionately and impacted distinctly, and that this requires the special
protection of the law.?

Several consultees who responded positively to the question expressed concern that
if the law did not specify protected characteristics, hate crime laws would extend to all
characteristics, which could have unintended consequences. For example, English
PEN stated:

5 Including the Bar Council, the Crown Prosecution Service, Index on Censorship, Victim Support, British
Transport Police, The Jo Cox Foundation, Stonewall, TransActual UK, Antisemitism Policy Trust, the Welsh
Government, the Law Society, the Magistrates Association, the National Police Chiefs’ Council, the Equality
and Human Rights Commission, Equally Ours, English PEN and The London Mayor’s Office for Policing and
Crime (“MOPAC”).

6 Including Christian Concern, Lovewise, Families Need Fathers Ltd, Gender Parity UK, Civitas and Men and
Women Working Together.

7 Association of Police and Crime Commissioners (APCC).

8 Professor Mark Walters.
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3.22

3.23

3.24

3.25

3.26

3.27

3.28

3.29

We support the Law Commission’s recommendation that the law continues to
specify “protected characteristics”. The alternative, where any trait could be deemed
by the police or a court to trigger hate crime/speech prosecutions, would increase
uncertainty and therefore the “chill” on free speech.

Of those opposed to our proposal, a significant number indicated that they did so
because they were opposed to hate crime laws in general.

The Free Speech Union stated:

We do not see it as the function of the criminal law to punish people, or punish them
more severely, on account of the specific opinions they hold — however repellent.

They also argued that such laws were socially divisive:

In our view, the continued reference in hate crime laws to specific groups designated
by a particular characteristic encourages an undesirable tendency for members of
those groups to see their identity as tied up with their membership of those groups,
rather than to view themselves as individuals who happen to fit a particular
description. This we see as socially divisive.

Some members of the public were of the view that all offences should be treated
equally, and that offences should not be considered more serious because they were
motivated by or the offender demonstrated hostility towards a protected characteristic.
For example, a member of the public said:

A crime is a crime - it shouldn't make any difference if its motivated by homophobia,
racism or whatever. The seriousness of the actual crime should be the issue.

A related concern was that the specification of characteristics offended the principle of
equality before the law.

Families Need Fathers Ltd stated:

The concept of protected characteristics is an assault on the fundamental principle
of equality under the law; if we abandon this principle as the manner in which every
citizen interacts with the law, then we will divide society further...

Civitas argued that:

Hate crime legislation ends equality before the law. Rather than treating people
equally, irrespective of race, sex or sexuality, it does the exact opposite and insists
that these characteristics of a person’s identity are made central to any legal dispute
by acting as the basis for determining whether a crime has or has not been
committed. Comparable crimes are no longer treated similarly based on the
objective facts surrounding the offence, but are instead treated differently depending
upon the identity of the victim.

Civitas went on to say that:
Equality is redefined as an equality of victimhood (for some) when the law comes to

relate to vast swathes of the population as citizens in need of protection. This
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3.30

3.31

3.32

3.33

3.34

fundamentally alters the role of the law from neutral arbiter to an active and explicitly
biased participant in disputes.

Consultees who responded negatively to this proposal expressed the view that hate
crime laws interfere unduly with freedom of speech and impede debate on contentious
issues. One member of the public stated:

To place any one demographic of people above any other in the eyes of the law not
only stifles debate on specific issues but seeks to silence criticism and opposing
views of both private citizens and organised opposition. For example, there is
currently a dispute between feminist and transgender supporters as to what
constitutes a ‘real’ woman, with accusations of bigotry and oppression being levelled
by varied factions. This should always be unacceptable in any open, free society.

Other concerns included:

(1)  The list could be subject to political manipulation.

(2) The list is potentially endless.

(3) Only immutable characteristics should be included in any protected class.
(4) Hate crime laws are subjective and can be easily abused.

A much smaller group opposed our proposal because they were more actively
supportive of an open approach, without specification.

Protection Approaches suggested that rather than replace or remove the protected
characteristics, “the list of protected characteristics should be expanded, and a
‘residual’ or generic category be created.” Protection Approaches argued that “the
creation of an additional ‘residual category’ would help catch cases that are motivated
by ‘hostility or prejudice’ but that do not fit into protected characteristics.” They
suggested that this would accommodate technological advances and “safeguard the
victims of new and emerging hate-based harms...”.

Labour Women'’s Declaration Working Group suggested that instead of specifying
protected characteristics, the crime could be aggravated when an individual or group
is targeted “as being in some way ‘different from’, and in their view ‘worth less’ than
the perpetrator of the crime”.

Conclusion following consultation

3.35

3.36

66

We recognise that many individual consultees and some organisations do not agree
with the continued use of hate crime laws. However, the abolition of hate crime laws is
neither contemplated by nor within the scope of this review.

On the assumption that hate crime laws are to continue, we consider the continued
specification of characteristics to be essential to provide sufficient clarity and ensure
they operate within clearly defined limits. It also recognises that certain groups in
society are particularly exposed to hostile criminal targeting, and experience distinct,
additional forms of harm as a result.



3.37

3.38

3.39

We note that similar specification is also fundamental to the operation of anti-
discrimination laws set out in the Equality Act 2010.° These laws reflect the view that
certain forms of characteristic-based discrimination are particularly prevalent and
damaging, and provide specific legal remedies for this.

Without clear specification, we are concerned that the predictability and certainty of
application of hate crime laws would be significantly reduced. There may also be
adverse consequences, such as the protection of groups whose actions are harmful to
others — such as extremist organisations or sex offenders.

A significant majority of stakeholders who were not fundamentally opposed to hate
crime laws supported the retention of the specification approach.

Criteria to guide selection of characteristics

3.40

3.41

3.42

3.43

3.44

On the assumption that the law would continue to specify characteristics for
protection, in our consultation paper we then considered what criteria might guide the
selection of these characteristics.

Following consideration of the various approaches outlined at paragraph 3.7, we
provisionally concluded that no single criterion should be determinative, and that a
range of considerations were relevant.

As a starting point, we considered that respect for the principle of minimal
criminalisation required a solid evidence base of criminal targeting based on hostility
or prejudice toward a particular characteristic. That is, a hate crime characteristic
should not be created “just in case” — there should be a clearly demonstrable need
that justifies the additional criminalisation this would entail. We described this as the
“demonstrable need” criterion, which would assess the prevalence and intensity of
hostility or prejudice-based crime towards a particular characteristic group.

We then considered the fundamental rationales for the existence of hate crime laws
and noted that these were primarily connected to the additional harm that hate crimes
cause: to individual victims, other members of the victimised group, and to the
community more widely. We therefore determined that evidence of “additional harm”
caused by offending against a characteristic group was a second relevant criterion.
Further factors such as the immutability of the characteristic, its centrality to personal
identity, and whether or not the criminal targeting of the group further compounded
existing disadvantage or marginalisation, might be relevant to assessing the extent of
this additional harm.

Finally, we noted that in addition to these more theoretical considerations, there were
practical concerns that required consideration. We described this assessment as a
“suitability” criterion. This criterion would consider whether the particular legal
response of hate crime laws was the right way to respond to the offending against the
characteristic group. Some of the issues that might relevantly be considered under
this criterion included whether the offending was already being addressed in some

° Our terms of reference specifically ask us to consider “the implications of any recommendations for other
areas of law including the Equality Act 2010.”
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other way, and whether there could be unintended negative consequences of treating
the offending as a hate crime.

3.45 In summary then, we provisionally proposed the following three criteria as the basis
for deciding on inclusion of any further groups or characteristics:

(1) Demonstrable need: evidence of the prevalence of the criminal targeting of the
characteristic group based on prejudice or hostility. We identified three
components of this need:

(@)  Absolute prevalence: the total amount of criminal behaviour that is
targeted based on hostility or prejudice towards the characteristic.

(b) Relative prevalence: the amount of criminal behaviour that is targeted
based on hostility or prejudice towards the characteristic, as compared
with the size of the group who share the characteristic.

(c)  Severity: the nature and degree of the criminal behaviour that is targeted
based on hostility or prejudice towards the characteristic.

(2) Additional harm: there is evidence that criminal targeting based on hostility or
prejudice towards the characteristic causes additional harm to the victim,
members of the targeted group, and society more widely.

(3) Suitability: protection of the characteristic would fit logically within the broader
offences and sentencing framework, prove workable in practice, represent an
efficient use of criminal justice resources, and is consistent with the rights of
others.

Consultation responses
3.46 We asked consultees to comment on our proposed criteria in Consultation Question 3
and Summary Question 1 of our consultation paper:

Consultation Question 3 / Summary Question 1

We provisionally propose that the criteria to determine whether a characteristic is
included in hate crime laws should be:

(1) Demonstrable need: evidence that crime based on hostility or prejudice towards
the group is prevalent.

(2)  Additional harm: there is evidence that criminal targeting based on hostility or
prejudice towards the characteristic causes additional harm to the victim,
members of the targeted group, and society more widely.

(3)  Suitability: protection of the characteristic would fit logically within the broader
offences and sentencing framework, prove workable in practice, represent an
efficient use of criminal justice resources, and is consistent with the rights of
others.

Do consultees agree?
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3.48

3.49

3.50

3.51

A majority of responses disagreed with the proposed criteria — notably personal
responses.

A significant majority of organisational stakeholders were in favour of the criteria.
The Law Society stated:

We agree with the suggested criteria. As noted above, we have concerns that the
criminal law is overcomplicated and can be made difficult to understand when
criminal offences are used as a means to solve societal problems, but where use of
the criminal law is not an appropriate tool. Clear and practical criteria will surely help
to prevent this.

Index on Censorship also agreed with the proposed criteria:

Index on Censorship agrees with the three criteria proposed by the Law Commission
for determining whether a characteristic ought to be included in hate crime laws.
Placing disadvantage at the centre of any discussion is appropriate as it pinpoints
the source of concern in the context of society, more generally, and ensures that the
focus is only on those that are actually hindered from existing and participating in
society on an equal basis. Looking, briefly, at each in turn:

Demonstrable Need:

Index on Censorship approves of the minimal criminalisation approach adopted by
the Law Commission and agrees that characteristics should only be protected where
there is evidence that a protected group is experiencing targeting in a significant
way.

Additional Harm:

One of the core rationales behind the introduction of hate crime laws is that such
crimes cause additional harm to the individual, to others that share that
characteristic and to society generally. As such, these crimes must be punished
more severely than equivalent crimes that do not involve these further levels of
harm. As such, we support the inclusion of additional harm as a criteria.

Suitability:

If protection of a characteristic would not fit logically into the hate crime offences and
sentencing framework, represent an efficient use of resources, be consistent with
the rights of others or, crucially, would prove unworkable in practice, Index on
Censorship agrees that it ought not to be included on the list of protected
characteristics. Indeed, we consider these criteria to be a vital common-sense
barrier to the over-inclusion of new protected characteristics that may diminish the
symbolic power of hate crime and cause a chilling effect on freedom of expression.

However, Index on Censorship also advocated for a fourth criterion of “immutability”,
as they were concerned that “defining a protected characteristic only by the context
and scale of the negative reaction against it is overly simplistic.”

69



3.52

3.53

3.54

3.55

3.56

70

In doing so, Index noted the concerns that have been expressed that the
characteristic of religion would not be consistent with an immutability criterion, but
argued that in many cases it was not accurate to consider religion as a characteristic
that could easily be changed:

Although personal religious beliefs may change, there can be significant community-
based barriers to this. In order to understand religion as a protected characteristic,
we need to appreciate the complex links between religion and culture that mean
religious and cultural connections may persist, notwithstanding personal changes in
beliefs.

The Office of Police and Crime Commissioner Hampshire stated:

The suggested criteria will mean any further characteristic(s) are all assessed
against the same benchmark. This will ensure fairness in the decision-making
process about adding any further characteristic(s) in the future.

Community Security Trust stated:

The criteria outlined above are sensible. In particular ‘additional harms’ is important
— the experience of antisemitic hate crime having a wider communal (and societal)
impact than the specific victim is key.

Dr Hannah Bows, an academic specialising in elder abuse and age-related crime,
stated:

These criteria provide a clear basis for assessing [whether] particular groups should
be included within the hate-crime framework — they are rooted in a need which must
be evidenced based as well as broader considerations about whether the issues of
concern fit within the remit of hate crimes.

Professor Mark Walters agreed with the criteria but suggested that under the
“‘demonstrable need” criterion, it should be clarified that “group” “refers to a group of
people who share an identity characteristic”. Professor Walters was of the view that
“the legislature should ask: is there a shared characteristic amongst individuals that
gives rise to a sense of collective identity?”:

Collective identity is central to defining hate crime. Research (particularly that
conducted as part of the Sussex Hate Crime Project) has shown that the distinct
harms caused by hate crime are intrinsically linked to individual's ‘group’ identity.
Hate crimes result in both individual victims and other group members feeling
‘threatened’ because of their group characteristics are perceived to be under attack,
that in turn predicts certain emotional responses (anger, anxiety, shame), which then
predict certain behaviours (e.g. avoiding leaving one's home). These harms are
distinct to hate-based offending based on the fact that offences are targeted at
individuals because of their group identity.

By framing this question in relation to group identity characteristics, legislatures
ensure that they protect only those characteristics in law, which if attacked, cause
these ‘distinct’ types of harms.



3.57

3.58

3.59

3.60

3.61

3.62

3.63

This understanding also then frames the evidence that can be offered to show
whether criterion 2 has been met.

A large number of consultees who responded negatively misunderstood that for hate
crime laws to operate there must be an existing criminal offence. For example, a
member of the public wrote:

An actual crime should be committed, just because somebody ‘feels’ they are a
victim does not make it so and is a waste of resources, not to mention the concept of
policing one's thoughts being a little worrying.

As we noted in the introduction to this report, there is a common misconception that
hate crime laws take effect based on the perception of the victim. While it is true that
decisions of the police to record a “hate crime” or “hate incident” for statistical and
monitoring purposes are based on what the victim perceives, the prosecution of hate
crime is different. For a hate crime to be recognised in law, a court must be persuaded
to the criminal standard that the defendant has committed a criminal act that was
motivated by, or demonstrated, hostility towards a protected characteristic.

Consistent with answers to Consultation Question 2, several personal responses were
opposed to specifying protected characteristics for the purposes of hate crime laws
because it prevents the law from applying equally to every individual. Comments to
this effect included:

All should be equal before the law. There should be no hierarchy of (perceived)
victimhood.

All victims of crime should have protection and enforcement regardless of the motive
of the offender. The proposal creates a special victim group, which is unfair to those
who do not fit into that group.

A number of consultees viewed the criteria as being too flexible.
The Evangelical Alliance stated:

We are concerned that these criteria are flexible and could lead to new or redefined
characteristics being enshrined in legislation that would not be required in the future.
An objective test of characteristic would be more appropriate.

Similarly, a member of the public wrote “[t]his definition is too broad and could
encompass too many social categories, for example: Members of the Conservative
party, Men, White men, old people etc.”

Other arguments from those opposed to the proposal included;
(1)  Hate crime laws are an attack on freedom of speech.

(2) Hate crime laws should be abolished.

(3)  No further characteristics should be added.

(4)  Thereis an ever-growing list of groups.
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3.64 A number of consultees who responded neither yes nor no but rather “other”,
expressed concern with the inclusion of a measurement of absolute prevalence within
the “demonstrable need” criterion. They raised the concern that the criterion may fail
to capture marginalised and minority groups, who are less likely to report their
experiences of hate crime and may subsequently fail to meet the evidential
requirement.

3.65 Stonewall stated:

When deciding whether a protected characteristic should be adopted in hate crime
law, evidence-based policy is key, and Stonewall recognise the importance of a
minimal criminalisation approach. At the same time, given that this model relies
heavily on evidence of criminal targeting of a group and its resulting impact, it is
crucial to note that many marginalised groups’ experiences are under-researched
and unrepresented — particularly as many members of marginalised groups may not
report their experiences of hate crime and discrimination to the police. As a result, in
some cases it may be more difficult to obtain evidence that meets the criteria put
forward by the Commission, and so in these instances, we strongly recommend that
the Commission undertakes targeted consultation and engagement with these
communities to develop a stronger understanding of the hate they experience.

3.66 Although the Magistrates Association responded “yes”, it also expressed this concern:

we...are concerned with the inclusion of a measurement of absolute prevalence. If
hostility is to a minority group, the number of incidences will by definition be low.
There is also the additional challenge that some communities may be less disposed
to report incidences, which could lead to prevalence seeming to be low. We
therefore suggest that relative prevalence would be a more useful measure. We
then agree it would be helpful to balance criteria so that low level offences that are
more numerous proportionately would be measured on a similar level to more
serious offences that are less numerous proportionately.

3.67 The Hate Crime Unit'® suggested a new formulation of the “demonstrable need”
criterion:

We would like to see the criteria to be amended to be read as following: (1)
Demonstrable need: evidence that crime based on hostility or prejudice towards this
group is disproportionately prevalent in this group. The reason we suggest this
amendment is because we believe that it emphasises the fact that crimes based on
hostility or prejudice targeting minority groups will be as adequately protected as
larger groups.

3.68 Some consultees who responded “no” or “other” expressed concern with the use of
the word “prejudice”. For example, a member of the public who responded “other”
wrote:

While in general agreement, as far as | understand it, with the words ‘crime based
on hostility’ | feel that the word ‘prejudice’ is too vague, and could be used to accuse

0 A London-based student-led project dedicated to addressing the pervasive problem of hate crime through
sustainable social justice.
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someone who does not hate, but has strong views, based on for example their
philosophical convictions or their religious beliefs. Criminal targeting is one thing:
respectful, lively disagreement and debate is another.

3.69 A few consultees who responded “other” expressed concern that groups may struggle
to prove the second criterion, “additional harm”. Birmingham & Solihull Women's Aid
stated:

The additional harm test is slightly harder to prove for more insidious and systematic
types of hate crime which most of the protected characteristics can be. Therefore,
this test would need to be defined and explained further to clarify the extent to which
and the type of evidence needed.

3.70 A number of the consultees who responded “other” expressed concern that the third
criterion, “suitability”, may ultimately be a determination of whether the cost of
protecting a group outweighs the evidence in favour of them gaining protection under
hate crime laws.

3.71 The Office of the Police and Crime Commissioner for Northumbria stated:

We do not agree that the third criterion — suitability — is appropriate. Certain groups
should not be protected only if they are an ‘efficient use of resources’ or fit in with
the legislative agenda. History has shown us that it is often ineffective to try to afford
legal protection to victims of crime by attempting to force current law and sentencing
framework to fit when it naturally does not... It is very probable that many potential
characteristics would not fit logically within broader offences and sentencing
frameworks, but this should not act as a barrier to victims accessing legal recourse.

3.72 The Alan Turing Institute had similar concerns:

We are cautious about including ‘logical fit' and ‘workable in practice’ as part of the
criteria given that they could result in certain groups not being given the appropriate
protections. Specifically, these aspects are (a) likely to be highly debated and
contentious and may generate resentment from any groups not given protection due
to ‘workability’; and (b) could easily be mis-evaluated and the size of the
implementation challenge overstated. This also raises a further problem given that
(c) the cost of protecting groups should not be the primary determinant of whether
they are given protection under the law. We strongly advise that ‘suitability’ is only
considered when (1) and (2) are less well-evidenced and there is a compelling
trade-off in terms of cost.

3.73 A member of the public was particularly concerned with the incorporation of cost into
the criteria:

Economics should not be the main factor for deciding and should not be disguised
under a banner of efficiency. There are some hate crimes which are so prevalent
that tackling them will be expensive such as racism or misogyny — however, they
should be dealt with all the same as doing so will create a much more equal society.

3.74 A few consultees who responded “other” were of the view that the third criterion,
“suitability”, was too subjective.
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Tyne and Wear Chapter of Citizens UK stated:

Of the proposed criteria, ‘Demonstrable need’ and ‘Additional harm’ seem to be
useful. ‘Suitability’ we have less confidence in, as it is more subjective...lt feels as
though a rather more robust approach is required — less subjective and better
supported by evidence.

The Office of the Police and Crime Commissioner for Northumbria argued that:

The criteria of suitability could be interpreted very subjectively and could mirror
political, economic and social developments which may be dangerous to particularly
groups of individuals...

A number of consultees who responded “yes” to the question were of the view that
there must be a clear process to review the criteria at regular intervals, to ensure that
they remain relevant.

Humanists UK agreed with the criteria but suggested that a fourth criterion be added:

There should be an additional criterion stating that a characteristic should be
included if to do otherwise would be out of line with the legal requirements under the
Human Rights Act 1998, which enshrines the ECHR into UK law. As part of this
there would clearly need to be consideration of other international standards on
combating hate crime, including the Rabat Plan of Action on Prohibition of
Incitement. Such an approach would ensure that there is parity between the UK’s
hate crime legislation and both its national and international human rights
frameworks.

Conclusion following consultation
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There were a significant number of personal respondents who were opposed to hate
crime laws altogether, as well as to their expansion. This has fortified our view that
clear and convincing evidence should be required before expanding the list of
characteristics beyond those currently specified. However, given that we have been
asked to consider the possibility of including any further characteristics, it is necessary
to set out a basis on which to evaluate this question.

In reaching our conclusions on the criteria for characteristic selection, we have
therefore focused on the responses that expressed views that directly addressed this
question. Though there was not unanimous agreement amongst this subset of
consultees, there was sufficient support for the criteria we proposed for us to conclude
that we should use them when considering the addition of any further characteristics
in this review. These criteria have therefore shaped the analysis we have undertaken
in subsequent chapters.

In relation to the demonstrable need criterion, we recognise the concerns expressed
by Stonewall and the Magistrates Association about the risk of a disproportionate
emphasis on “absolute prevalence” of targeting, which might exclude smaller minority
groups. However, as set out at paragraph 3.45, the demonstrable need criterion
considers this question in addition to the question of relative prevalence and the
severity of the crime experienced by the group. In this way we aim for the criterion to
try to factor in potentially smaller, and more intensely targeted groups. Indeed, several
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of the groups we have specifically considered — sex workers, alternative subcultures
and people experiencing homelessness — are groups which make up a comparatively
small proportion of the UK population.

At the same time, we consider that absolute prevalence is a relevant factor to which
we should have regard, as there may be some groups that are so small that inclusion
in hate crime laws, and the associated policy response this entails, is not justified. In
smaller, rarer cases, it may be more appropriate to allow for courts to deal with
individual instances on a case-by-case basis, having regard to wider sentencing
principles, and drawing parallels with recognised categories of hate crime as
appropriate.™

As outlined at paragraphs 3.50 to 3.52, Index on Censorship argued in favour of a
distinct criterion of immutability and Professor Mark Walters (paragraph 3.56) argued
that the additional harm criterion should focus on the harm which is associated with a
shared sense of collective identity. However, while we consider both of these factors
highly relevant to the question of whether the targeting causes additional harm, we do
not think they should be distinct, determinative criteria in their own right.

In the case of immutability, we consider that the characteristic of religion illustrates the
limitation of applying this criterion strictly, or wholly in the abstract. While it is
theoretically possible for a person to change or abandon their religion in a society
such as England and Wales — and many choose to do so — for many others such a
course would be unimaginable. This may be because their faith is inextricably
interwoven with their understanding and perception of the world, or because of a
strong familial or cultural affinity they have with their religion. The reason that religion
is protected in equality laws and hate crime laws is not because it is utterly impossible
for a person to change their religion, but rather because society considers that it would
be unreasonable and oppressive to expect someone to do so.

We agree with Walters that a “shared sense of collective identity” is usually a key
factor in the additional harm that may be caused to a group through hate crime
targeting. However, “collective identity” is a particularly difficult concept to assess
objectively. For some groups, members may only experience a sense of identity within
that group in very specific circumstances — such as when a member is discriminated
against or abused. For example, evidence provided by Crisis indicates that homeless
victims of targeted crime may only strongly manifest an identity of being “homeless”
when targeted or abused as such. Being homeless may not be something the person
ordinarily sees as central to their personhood, but in the moment of the abuse and
thereafter they are made acutely conscious of their status, made to feel lesser or even
dehumanised, and suffer additionally because of it. Other homeless individuals may
also feel fearful and vulnerable as a result of such abuse and attacks, while society
more widely is damaged by the abuse of an already marginalised group.

We also recognise concerns expressed by Tyne and Wear Chapter of Citizens UK
and others about the breadth of the “suitability” criterion, and the idea that cost might
be used as an excuse to deny protection to a group that is otherwise in need of it.

" See for example the case of Sophie Lancaster that we discuss in more detail in our consultation paper: Hate
crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, p 13.
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The primary concern of this criterion is to recognise that the legal model of hate crime
laws may not be able to cater to all circumstances. The suitability criterion considers
whether the practical application of the law in the context of the particular group or
characteristic would be effective, and also whether there might be unintended,
negative consequences.

For example, in Chapter 5 we consider whether a sex or gender hate crime
characteristic — which would require additional proof of hostility on this basis — is well-
suited to the complexities of violence against women and girls, and the contexts of
sexual violence and domestic abuse in particular. We do not doubt that there is a
significant problem to be addressed, but are persuaded that hate crime is not the right
approach.

Cost may also be a relevant consideration where the recognition of a characteristic is
expensive, and the issue might be better resolved in another, more cost-effective way.
It has not emerged as a primary consideration in the characteristics we are
considering, but it is a relevant factor in the policy development process.

The suitability criterion is designed principally as a common-sense check, to avoid
unintended and negative consequences. It is necessarily broad, but we have
attempted to apply it as transparently as possible in subsequent chapters.

The criteria we have established are stringent and require a clear evidential basis.
Indeed, following the application of these criteria in subsequent chapters, we conclude
that no further characteristics should be added to hate crime laws at this time.

Given the considerable stakeholder input we have received in developing these
criteria, we also suggest that government might choose to use them as a reference
point in any future consideration of expanding the categories of hate crime protection.



Recommendation 1.

3.93 We recommend that decisions to include, or not to include further groups in hate
crime laws should be based on the following criteria:

(1) Demonstrable need: evidence of the prevalence of the criminal targeting of
the characteristic group based on prejudice or hostility. A balance of the
following considerations should inform this determination of need:

(@)  Absolute prevalence: the total amount of criminal behaviour that is
targeted based on hostility or prejudice towards the characteristic.

(b) Relative prevalence: the amount of criminal behaviour that is targeted
based on hostility or prejudice towards the characteristic, as compared
with the size of the group who share the characteristic.

(c)  Severity: the nature and degree of the criminal behaviour that is
targeted towards the characteristic based on hostility or prejudice.

(2) Additional harm: there is evidence that criminal targeting based on hostility
or prejudice towards the characteristic causes additional harm to the victim,
members of the targeted group, and society more widely.

(3) Suitability: protection of the characteristic would fit logically within the
broader offences and sentencing framework, prove workable in practice,
represent an efficient use of criminal justice resources, and is consistent with
the rights of others.
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In Chapter 11 of our consultation paper we considered the existing characteristics in
hate crime laws. We noted the strong evidence base that supported their inclusion —
particularly in relation to the prevalence of hate crimes against these characteristics.
We then considered whether the definition and scope of the characteristics — as
defined in legislation — remained appropriate.

In this chapter we consider responses to the various proposals we made to retain or
revise the definitions of each of these five characteristics groups.

We acknowledge at the outset that we have approached the question of existing
characteristic definition somewhat differently to the way in which we have approached
the addition of entirely new characteristics — which we have argued should be guided
by the criteria we set out in Chapter 3.

In respect of existing characteristics, our starting point is that the decision to include
the characteristic in hate crime laws has already been made by Parliament (though as
outlined in Chapter 2, the extent of such inclusion has been quite uneven, with
differing levels of protection afforded to five different characteristic groups). The
narrower question that remains is whether the definition adopted in the law is
appropriate for present circumstances; for example, whether there are any gaps or
ambiguities that should be resolved.

In this context, we have been particularly cognisant of the parallel characteristic
definitions that are used in the Equality Act 2010 (EA 2010) for the purpose of civil
anti-discrimination law, and the desirability of adopting a consistent approach across
both areas of law where it is reasonable to do so. Indeed, our terms of reference
specifically direct us to consider “the implications of any recommendations for other
areas of law including the Equality Act 2010.”

We ultimately recommend the retention of the existing definitions of race, religion and
disability, but propose amendments to the definitions of sexual orientation and
transgender identity.

We also recommend that a consistent approach should be taken to protection of
victims on the basis of “association” with the protected groups.

Race — a broadly defined characteristic — is the oldest characteristic recognised in
hate crime laws.



4.9

For the purposes of current hate crime laws, the term “racial group” means “a group of
persons defined by reference to race, colour, nationality (including citizenship) or
ethnic or national origins.”"

4.10 A similar definition is used in section 9 of the Equality Act 2010:

4.1

4.12

(1) Race includes—
(a) colour;
(b) nationality;
(c) ethnic or national origins.
(2) In relation to the protected characteristic of race—

(a) a reference to a person who has a particular protected characteristic is a
reference to a person of a particular racial group;

(b) a reference to persons who share a protected characteristic is a reference to
persons of the same racial group.

(3) A racial group is a group of persons defined by reference to race; and a reference
to a person's racial group is a reference to a racial group into which the person falls.

(4) The fact that a racial group comprises two or more distinct racial groups does not
prevent it from constituting a particular racial group.

(5) A Minister of the Crown —

(a) must by order amend this section so as to provide for caste to be an aspect
of race;

(b) may by order amend this Act so as to provide for an exception to a provision
of this Act to apply, or not to apply, to caste or to apply, or not to apply, to caste
in specified circumstances.

We discuss the final aspect of this definition — caste — further from paragraph 4.42.

“Race” has been broadly interpreted by the courts. In the case of Rogers,? the House
of Lords considered whether an expression of xenophobia — the use of the words
“bloody foreigners” and “go back to your own country” — could amount to racial
hostility for the purposes of section 28(4) of the Crime and Disorder Act 1998 (“CDA
1998”"). In finding that it could, the House of Lords found that a broad, flexible, non-
technical approach should be adopted, and this:

1 Crime and Disorder Act 1998, s 28(4); Sentencing Code, s 66(6)(a). See also the definition of “racial hatred”
in section 17 of the Public Order Act 1986, which applies for the purposes of the offences of stirring up racial
hatred under Part 3 of this Act. We discuss these in greater detail in Chapter 10.

2 Rv Rogers [2007] UKHL 8, [2007] 2 AC 62.
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4.14

makes sense, not only as a matter of language, but also in policy terms. The
mischiefs attacked by the aggravated versions of these offences are racism and
xenophobia. Their essence is the denial of equal respect and dignity to people who
are seen as “other”. This is more deeply hurtful, damaging and disrespectful to the
victims than the simple versions of these offences. It is also more damaging to the
community as a whole, by denying acceptance to members of certain groups not for
their own sake but for the sake of something they can do nothing about. This is just
as true if the group is defined exclusively as it is if it is defined inclusively.?

Certain ethno-religious groups such as Jews and Sikhs,* have been recognised as
racial groups in law in addition to being religious groups. Other multi-ethnic religious
groups such as Muslims and Christians are recognised as religions only.

Roma, Romani Gypsies,® and Irish Travellers® (‘GRT”) are also recognised racial
groups based on their ethnic origins. “New Travellers” — broadly defined as non-
permanently based communities who have been active since the 1970s — are not a
legally recognised ethnic group, and mostly derive from the White British population.
Travelling show people similarly do not fall within this definition, though some may
have GRT heritage.

Migration status and language

4.15

4.16

4.17

Unlike “nationality (including citizenship)” and “national origins”, migration or
refugee/asylum status is not specifically listed in the statutory definition. However, in
Attorney General’s Reference No 4 of 2004,” the Court of Appeal held that the phrase
“an immigrant doctor” was capable of amounting to racial hostility.

“Language” is also not specified in the current definition of racial group. However,
hostility based on the use of a language would in almost all cases be covered by the
broader category of “ethnic origins”.

Though migration status and language appear to fall within the current legal definition
of “race”, in our consultation paper we asked whether this should be made explicit in
the definition.

Consultation

4.18

Consultation Question 4 was as follows:

We invite consultees’ views on whether the definition of race in hate crime laws
should be amended to include migration and asylum status; and/or language.

3 Rogers [2007] UKHL 8, [2007] 2 AC 62, [12] by Baroness Hale.

4 Mandla v Dowell Lee [1983] 2 AC 548, [1983] 2 WLR 620.

5 Commission for Racial Equality v Dutton [1989] QB 783, [1989] 2 WLR 17.

6 O’Leary v Punch Retail (29 Aug 2000) (unreported) as cited in Blackstone’s para B11.150.
7 [2005] EWCA Crim 889.
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The majority of responses were negative and the vast majority of personal responses
simply responded “no”. Those in support of the proposal tended to elaborate more on
their reasoning.

Several legal and government stakeholders thought the proposal would provide
clarity. The Bar Council stated:

Given that one of the principal aims of enacting a bespoke Hate Crime Act is to
avoid confusion and provide precision and clarity of language, the proposed
enhanced definition, which has already been recognised in part by the CACD [Court
of Appeal Criminal Division], is to be welcomed.

Similarly, The Law Society argued:

While we agree that the current broad definition of race would already include
hostility based on migration and asylum status, and language, we do not see any
reason not to include hostility based on these characteristics, for the avoidance of
doubt.

The Welsh Government also supported inclusion:

Whilst we believe existing provisions would ordinarily protect most, if not all,
migrants due to their nationality or national origins, we believe it would be helpful to
clarify their inclusion within this definition. There is sometimes a narrow
interpretation of the characteristic of ‘race’ to the unintentional exclusion of those
from a migrant background. It may be useful to define this as including ‘those born
outside the UK’ to ensure this captures asylum seekers and there is no dispute
about whether immigration status has any bearing on protections bestowed.

A number of stakeholders thought that inclusion would provide protection to
vulnerable individuals who already face numerous barriers in accessing the criminal
justice system.

Birmingham & Solihull Women’s Aid stated:

We strongly believe that the definition of race in hate crime laws should be amended
to include migration and asylum status, if not counted as their own protected
characteristic under hate crime laws. Firstly, many of the most marginalised women
in England and Wales are women deemed to have no recourse to public funds, or
have insecure immigration status, these people are often further subjugated for the
intersect of this with their ethnicity. A whole host of policies, systems, laws, quotas
and historic attitudes produces hostile environments for a lot of migrant and asylum-
seeking women. We believe that it is time to address the inequalities affecting these
women by recognising their lived experience and the exacerbation of their situations.
Itis not fair, it is perpetuated discrimination and would have a great positive impact
on their rights without infringing anyone else’s if this is granted. We don’t think this
necessarily needs to be included in the same category as race, and that there is
enough justification that migrant and asylum-seeking women deserve the prejudice
they face to be recognised separately. It is also unnecessary because not all asylum
seeking and migrant women are Black, Asian or ethnic minorities, some of these
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women are Caucasian and thus it would start to blur lines between race, nationality
and immigration status when it comes to hate crimes.

4.25 Protection Approaches was in favour of amending the definition of race in order to

ensure that legal protection was available, having found that hate-based incidents
against people because of their real or perceived migration and asylum status are
“grievously underreported and had become normalised”.

4.26 London Mayor’s Office for Policing and Crime (“MOPAC”) stated:

Immigration status and language needs to be adequately addressed in hate crime
laws, inclusion under race can reduce awareness or perceived seriousness of
crimes targeted at individuals or groups because of their immigration status,
language, or perceived immigration status and language. We saw spikes in hate
crime against European Londoners after the EU Referendum, and against people
seeking asylum during the pandemic. Migrants, refugees and people seeking
asylum also face additional barriers to reporting hate crime because of their
immigration status, particularly if they are undocumented out of fear immigration
enforcement action will be taken against them. The hostile environment increased
people's vulnerability and creates a context that enables discrimination.

4.27 The NPCC thought that inclusion would increase confidence amongst affected

4.28
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communities:

We agree that crimes targeting a victim because of hostility to their immigration
status should be included. This grouping is on a common-sense basis deemed by
the maijority of the public to be racist and should enjoy clear and equal protection of
the law. Our policy advice has always encouraged the recording of such crimes as
racist hate crime but we believe the transparency of inclusion would be valuable to
increase confidence in affected communities.

Following from the 2016 referendum, we have seen an increase in hostilities
towards migrants and asylum seekers, as they are often wrongly blamed for the
cause of the UK'’s financial pressures. This has followed through into COVID, with
negative fake reports circulating, indicating that the origin and indeed spread is
related to foreign nationals within the UK.

Supporting evidence is illustrated with the targeting of a family group seeking asylum
in the Stoke on Trent, who received verbal abuse because they communicated in
their native language. They received continued verbal comments and hostility from
local residence suggesting that they should speak English as they were in England.

Islington Council was also of the view that inclusion would help to make victims feel
safer:

Islington Council is strongly in favour of strengthening hate crime laws. Including
migration and asylum status to the definition of race in hate crime laws will improve
the strength of hate crime laws. Islington Council notes that, as well as affecting the
prosecution of hate crimes, extending hate crime laws can help to improve
monitoring and tracking of hate crimes, help to challenge a culture of acceptance
and make victims feel safer.



4.29 A number of stakeholders said that the definition does not need amendment because
hostility based on migration or asylum status, or language, are already considered to
be racial hostility.

4.30 The CPS stated:

‘Race’ is already broadly defined and interpreted by the courts. Hostility based upon
migration/asylum status or language would be considered as racial hostility within
the current legal framework and therefore further codification would be unnecessary.

4.31 Hampshire Constabulary stated:

Doesn't need to be amended as already included in the definition and [police]
guidance. However, through case law, include examples of how this has been
challenged and understood.

4.32 Nottingham City Council argued:

In our experience of working with communities and of responding to hate crime, we
have found that the category of race as currently defined is broad enough to cover
migration and asylum status as well as language. It is understood widely to cover
both and an amendment to the definition would not necessarily add value.

4.33 The Office of the Police and Crime Commissioner for Northumbria stated:

We question whether crimes against those due to their actual or intended migration
or asylum status, or language, could not be covered under the existing race
protected characteristic.

4.34 A few stakeholders thought that migration and asylum status are not characteristics,
they are legal statuses and can change.

4.35 The Office of the Police and Crime Commissioner for Nottinghamshire stated:

The legal status of a person does not represent a characteristic of that person in the
same way as for instance their ethnicity. It is not supported as a specific
characteristic therefore but | would always support wider activity to protect this
vulnerable group. The provisions of for ethnicity and faith are more likely to be
applicable to this group.

4.36 The Office of the Police and Crime Commissioner for Northumbria stated:

Migration or asylum status is a legal status definition that in many cases is
temporary and subject to change, making this unworkable in practice.

Conclusion following consultation

4.37 We consider the arguments for explicit inclusion of language and migration status as
components of the definition of race to be finely balanced. On the one hand, some
stakeholders were clearly of the view that understanding the scope of the protection
afforded by race, and community confidence in reporting, could be improved through
explicit inclusion of these two aspects. On the other hand, the proposal was not widely
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supported, and there was also concern that it risked upsetting an already well-settled
definition.

If clarification were to be included, it could be along the following lines:
(1) nationality may include references to migration and asylum status;
(2)  ethnic or national origins may include references to language.

This would not materially expand the scope of the current definition as language and
migration status are in practice already covered. Parliamentary Counsel have also
advised that in adding this clarificatory text, the legislative interpretative principle of
expressio unius est exclusio alterius may apply. This principle has the effect that when
one or more members of a class are expressly mentioned (in this case language and
migration status), other aspects of the same class are excluded. There is therefore a
risk that clarifying the statutory definition could lead to a narrowing of the scope of the
protection afforded by the definition of “race” — and more specifically the scope of
“nationality” and “ethnic or national origins” in future interpretation.

The addition of this clarification would also cause the definition in hate crime laws to
diverge (though not substantially) from the one used in the EA 2010. While we do not
consider definitional alignment to be essential (and later in this chapter we argue that
there is a policy basis for divergence in respect of the meaning of sexual orientation),
we do consider alignment to be desirable in the absence of a compelling reason to
depart from it. This is because it creates greater consistency and interpretative
understanding.

Given the lack of majority stakeholder support, the fact that the addition would not
materially change the legal position regarding “language” and “migration”, and the
potential for interpretative uncertainty, we do not recommend its addition. We
recognise the potential for greater clarity around the scope of protection, but consider
this might better be achieved through other means — such as targeted education for
migration and asylum support organisations.

The term “caste” refers broadly to hereditary communities that are endogamous
(marry within their own community) and are differentiated according to different
functions of life.

There is no universally accepted definition of “caste”, though one is found in the
Explanatory Notes to the EA 2010:

The term “caste” denotes a hereditary, endogamous (marrying within the group)
community associated with a traditional occupation and ranked accordingly on a
perceived scale of ritual purity. It is generally (but not exclusively) associated with
South Asia, particularly India, and its diaspora. It can encompass the four classes
(varnas) of Hindu tradition (the Brahmin, Kshatriya, Vaishya and Shudra
communities); the thousands of regional Hindu, Sikh, Christian, Muslim or other
religious groups known as jatis; and groups amongst South Asian Muslims called



biradaris. Some jatis regarded as below the varna hierarchy (once termed
“untouchable”) are known as Dalit.®

4.44 There has been some uncertainty as to how clearly the concept of “caste” falls within

the definition of “racial group” for the purposes of hate crime laws. There has been
more detailed consideration of the complex issue of caste and race in the context of
civil law.®

4.45 Parliament sought to resolve the issue through a 2013 amendment to the EA 2010,

which imposes a duty on the Government to prohibit caste discrimination by way of
secondary legislation at some point in the future.™

4.46 Following this amendment, the Employment Appeal Tribunal decided the case of

Chandhok & Anor v Tirkey."" The Tribunal found that for the purposes of the EA 2010,
depending on the particular facts of the case, “caste” may be capable of falling within
the definition of “race”, specifically the notion of “ethnic origins”:

There may be factual circumstances in which the application of the label “caste” is
appropriate, many of which are capable — depending on their facts — of falling within
the scope of section 9(1), particularly coming within “ethnic origins”, as portraying a
group with characteristics determined in part by descent, and of a sufficient quality to
be described as “ethnic”. "2

4.47 The Tribunal also remarked that other aspects of caste could be covered by grounds

of religion or belief."

4.48 In the wake of this decision, the government decided to conduct a further public

consultation on how caste should best be recognised in the context of equality law. '

4.49 The 2018 government response to this consultation concluded that emerging case law

should be the basis for recognition of “caste”, explaining its reasoning as follows:

In particular, we feel this is the more proportionate approach given the extremely low
numbers of cases involved and the clearly controversial nature of introducing
“caste”, as a self-standing element, into British domestic law.

Legislating for caste is an exceptionally controversial issue, deeply divisive within
certain groups, as the last few years have shown, it is as divisive as legislating for

Equality Act 2010, Explanatory Notes, EN 49.
See, eg, Chandhok & Anor v Tirkey [2014] UKEAT 0190_14_1912, referred to in more detail below.

See Equality Act 2010, s 9(5), as amended by section 97 of the Enterprise and Regulatory Reform Act 2013,
set out at paragraph 4.10.

Chandhok & Anor v Tirkey [2014] UKEAT 0190_14_1912.
Chandhok & Anor v Tirkey [2014] UKEAT 0190_14_1912, at [51].
Chandhok & Anor v Tirkey [2014] UKEAT 0190_14_1912, at [10].

Government Equalities Office, Caste in Great Britain and equality law: a public consultation (2018), available
at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/727790/C
aste_in_Great_Britain_and equality law-consultation _response.pdf.
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“class" to become a protected characteristic would be across British society more
widely. Reliance on case-law, and the scope for individuals to bring claims of caste
discrimination under “ethnic origins” rather than “caste” itself, is likely to create less
friction between different groups and help community cohesion. '

4.50 Some responses to the government consultation indicated that the complexity of caste
could not be adequately captured by “ethnic origins” as the stratification of the caste
system was more akin to social status or class. In the 2011 case of Naveed v Aslam,
the employment tribunal had held that because the parties were both of Arain caste,
the ground of “ethnic origin” did not apply.'® The prevailing judgment of Chandhok and
Anor v Tirkey does not address this issue. However, the government consultation that
followed this decision was limited in its scope and did not account for issues of social
status, class or economic differences within caste.

4.51 The government has now committed to repeal the duty to add caste in the EA 2010:

The decision to rely on emerging case-law renders that duty redundant and we will
identify the most suitable legislative vehicle that can be used to repeal it at an early
opportunity.'”

4.52 The recently updated College of Policing Guidance on hate crime deals with caste in
the following way:

Caste-based crimes

Some communities have a historical culture of caste definition where some sections
of communities are considered to be less worthy than others. This can lead to
isolation of subgroups within broader communities and this may lead to
discrimination. It can, on occasion, also lead to hostility within communities. These
incidents can be recorded and flagged as a race or religious hate crime or non-crime
hate incident. But, that may not be appropriate in all cases and each incident should
be considered on its facts and the perception of the victim.

4.53 CPS guidance on racial and religious hate crime briefly addresses caste, asking
prosecutors to consider (among other factors):

Was there any use of derogatory language towards ethnicity, race, nationality or
religion, (including caste, converts and those of no faith)?'®

5 Government Equalities Office, Caste in Great Britain and equality law: a public consultation (2018) p 14,
available at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/727790/C
aste_in_Great_Britain_and equality law-consultation _response.pdf.

16 Naveed v Aslam [2012] WL 12296514, at [27].

7 Government Equalities Office, Caste in Great Britain and equality law: a public consultation (2018) p 15,
available at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/727790/C
aste_in_Great_Britain_and equality law-consultation_response.pdf.

8 Crown Prosecution Service, Racist and Religious Hate Crime - Prosecution Guidance (21 October 2020),
available at https://www.cps.gov.uk/legal-guidance/racist-and-religious-hate-crime-prosecution-guidance.

86


https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/727790/Caste_in_Great_Britain_and_equality_law-consultation_response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/727790/Caste_in_Great_Britain_and_equality_law-consultation_response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/727790/Caste_in_Great_Britain_and_equality_law-consultation_response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/727790/Caste_in_Great_Britain_and_equality_law-consultation_response.pdf
https://www.cps.gov.uk/legal-guidance/racist-and-religious-hate-crime-prosecution-guidance

4.54

4.55

In our consultation paper we did not explore the question further, arguing:

Given the recent, detailed consideration government has given to this issue, and the
utility of a consistent approach to defining “race” across equality and hate crime
laws, we are not currently persuaded that a different approach should be taken for
the purposes of hate crime laws.°

However, a number of consultation responses expressed disappointment with this
decision and made strong representations for the explicit inclusion of caste.

Consultation responses that raised the issue of caste

4.56

4.57

4.58

Humanists UK, the Dalit Solidarity Network (DSN-UK), the National Secular Society,
Anti-Caste Discrimination Alliance, FABO UK (Federation of Ambedkarites and
Buddhist Organisations UK), and The Anti Caste Discrimination Alliance (“ACDA”) all
raised the issue of the inclusion of caste in hate crime laws.

The Dalit Solidarity Network provided a detailed submission as to why caste should be
explicitly included in the definition of race for the purposes of hate crime laws, and
included case examples of caste-based hate crime. In relation to the government’s EA
2010 consultation, DSN-UK stated:

The Government was criticized, inter alia by the Equality and Human Rights
Commission, for ruling out a change in the law and restricting the scope of protection
to what can be interpreted through case law. The EHRC considered that the
Government had missed ‘a crucial opportunity to improve legal clarity’, that emerging
case law does not replace the need for separate and distinct protection against caste
discrimination in the law’, and that the government’s position was inconsistent with
the UK’s international obligations under the UN International Convention on the
Elimination of All Forms of Racial Discrimination (which captures caste discrimination
as a form of descent-based racial discrimination) to provide for separate and distinct
protection for caste in UK legislation.

However, successive Conservative governments since 2015 have made it clear that
they consider caste to be captured in the Equality Act 2010 as currently worded,
specifically by the concept of race/ ethnic origins, irrespective of whether or not a
separate and distinct statutory remedy for caste discrimination is introduced. The
logical consequence is that if ‘race’ in equality law includes caste (via statute or
judicial interpretation), so should ‘race’ in criminal law.

Further, DSN-UK argued that:

Caste as a motivator for race hate crime is already recognized in the latest CPS
guidance... DSN-UK'’s recommendation is that recognition of caste as an aspect of
race should be made explicit in the narrative definition of racial group in the CPS
guidance (the alternative to explicit guidance on caste as an aspect of race would be
the inclusion of caste as an additional protected characteristic for hate crime
purposes).

9 Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, para 11.41.
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Current academic research points to caste as a driver for certain types of honour-
based violence/abuse, specifically where one or both partners in a male-female
partnership are targeted by the female’s family because the male is of a so-called
lower caste than the female. If caste was explicitly included in the CPS definition
guidance on race, such crimes could be prosecuted as race hate crimes thereby
reinforcing their egregious and morally unacceptable nature.

4.59 FABO UK made the following arguments:

Caste and Caste-based discrimination and harassment are social and cultural issues
brought with them by the South Asia diaspora. There are nearly 4 million (2011
census figures) people from India, Pakistan, Bangladesh, Burma, Nepal, Sri Lanka)
in Great Britain. Caste and Caste-based discrimination (CBD) impact on all of these
citizens. Evidence of CBD has been established in a number of government-
commissioned and independent reports. The government has said no one should
suffer discrimination and harassment as a result of their caste.

The Equality and Human Rights Commission (EHRC) supports the implementation of
the law to add caste as a protected characteristic under race in the Equality Act
2010. In its response in July 2018 to the government’s decision to repeal the law, the
EHRC said ‘The government has a crucial opportunity to improve legal clarity and
has taken a step back by looking back to repeal the duty to include caste as an
aspect of race in the Equality Act 2010'.

If somebody makes anti-Jewish, anti-Islam or anti-Christian remarks, they are
considered offensive but if a person is harassed or taunted because of his/her caste,
the law is not clear.

Considering the flaw in the legislation and give protection to the victims of Caste-
based discrimination, we urge the Law Commission to add caste to the Hate crime.

4.60 The National Secular Society made the following representation in relation to caste-
based hatred:

Across the world, Dalits face oppression and persecution. Research has estimated
there are at least 50,000 (other estimates say as many as 500,000) people living in
the UK who are regarded by some as low caste and are therefore at risk of caste-
based hatred, prejudice and discrimination.

The National Institute of Economic and Social Research (NIESR) has found evidence
of caste-based discrimination, harassment and bullying present in employment,
education and in the provision of services. Its catalogue of these incidents include
reports of violence and criminal activity that the victims say were motivated by caste.
In one account, a radio station promoting the Ravidassia community (a Sikh sect with
large numbers of Dalit adherents) was targeted with telephone threats and was
burgled, apparently motivated by caste-based hatred.

4.61 The ACDA stated:

We call on the Law Commission to add Caste to the Hate Crime laws. Our
submission is based on the evidence of those who have lived the experience of
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Caste domination, Caste-based discrimination and Caste-related hatred, threats,
violence and abuse and how it affects communities here in Britain.

Conclusion in relation to caste recognition

4.62

4.63

4.64

4.65

4.66

We recognise that caste-based discrimination and violence occurs in England and
Wales. We are grateful for the detailed responses that highlighted this further to us,
and we understand the strongly held desire amongst victims and their supporters to
have this recognised explicitly in law.

We also acknowledge the concerns that the case of Chandhok and Anor v Tirkey®
has not entirely resolved the status of caste, and there remains a degree of ambiguity
in the law.

The number of responses received in the 2018 government consultation on
recognition (more than 16000) highlights the sensitivity and strength of feeling on this
question. Having not asked consultees a specific consultation question on this subject,
we do not feel we are equipped with a sufficiently broad range of perspectives in order
to make a positive recommendation to depart from the position the government has
reached in relation to the EA 2010. Our terms of reference direct us to consider “the
implications of any recommendations for other areas of law including the Equality Act
2010”. Given that the government has made a clear policy decision to remove the
current duty to add caste to the EA 2010, to recommend the reverse course in hate
crime laws could lead to significant confusion in the meaning and scope of protection
of caste across these two sets of laws.

If the government were to reverse this course, and include explicit reference to caste
in the EA 2010 in the future, then we would recommend that an equivalent change is
also made to hate crime laws.

We acknowledge that victims of caste-based violence and the groups that support
them may consider this ongoing ambiguity to be a very disappointing outcome.

4.67

Recommendation 2.

We recommend that the definition of “race” in hate crime laws be retained in its
current form.

RELIGION

4.68

The current definition of “religious group” in hate crime laws is “[a] group defined by
reference to religious belief or lack of religious belief”.

20 Chandhok & Anor v Tirkey [2014] UKEAT 0190_14 1912.
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4.69

4.70

4.71

4.72

4.73

The leading authority for the definition is R (Hodkin and another) v Registrar General
of Births, Deaths and Marriages (“Hodkin”). In this case, the Supreme Court
observed:?’

There has never been a universal legal definition of religion in English law, and
experience across the common law world over many years has shown the pitfalls of
attempting to attach a narrowly circumscribed meaning to the word. There are
several reasons for this — the different contexts in which the issue may arise, the
variety of world religions, developments of new religions and religious practices, and
developments in the common understanding of the concept of religion due to cultural
changes in society.

In Hodkin, the Supreme Court found that Scientology was a religious belief for the
purposes of the Places of Worship Registration Act 1855, with Lord Toulson (with
whom the court agreed) describing the meaning of religion for the purposes of that Act
in the following terms:22

| would describe religion in summary as a spiritual or non-secular belief system, held
by a group of adherents, which claims to explain mankind’s place in the universe
and relationship with the infinite, and to teach its adherents how they are to live their
lives in conformity with the spiritual understanding associated with the belief system.
By spiritual or non-secular | mean a belief system which goes beyond that which can
be perceived by the senses or ascertained by the application of science. | prefer not
to use the word “supernatural” to express this element, because it is a loaded word
which can carry a variety of connotations. Such a belief system may or may not
involve belief in a supreme being, but it does involve a belief that there is more to be
understood about mankind’s nature and relationship to the universe than can be
gained from the senses or from science. | emphasise that this is intended to be a
description and not a definitive formula.

Importantly, the definition includes “lack of religious belief’. This means that crimes
that are motived by or offenders who demonstrate hostility towards the victim on the
basis of their lack of religious belief — for example, hostility towards apostates, are
covered by the definition. However, unlike the EA 2010, the protection in hate crime
laws does not extend to include hostility towards positively held non-religious beliefs.

In our consultation paper we provisionally concluded that the current definition of
religion in law was adequate, and that the complexities of defining the exact
boundaries of religious belief were better left to judicial interpretation as cases arose.
We also indicated that there was no need to make explicit reference to “secularism”
within the definition, as this was already widely understood.

We consider whether non-religious philosophical beliefs should be included in hate
crime laws elsewhere in this report, as an entirely separate question.

21 [2013] UKSC 77, [34].
22 [2013] UKSC 77, [57].
23 See Chapter 7.
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Consultation

4.74 We asked the following at Consultation Question 5:

We provisionally propose to retain the current definition of religion for the purposes
of hate crime laws (we consider the question of non-religious beliefs separately in
Chapter 14). Do consultees agree?

4.75 Just under half of responses agreed, and just under 40% disagreed, with the
remaining responses listed as “other”.

4.76 A majority of organisations responded positively. A common theme amongst these
responses was that the current definition should be retained because it is sufficiently
broad and flexible.

477 The CPS answered:

Yes. ‘Religion’ is already broadly defined and interpreted by the courts and we are
not aware of any instances where the existing definition has proved to be a barrier to
prosecution. For that reason, we agree that no change is necessary.

4.78 Nottingham City Council stated:

The current definition of religion is widely understood and, in our experience, has not
caused any issues in terms of interpretation or practical implications.

4.79 The Magistrates Association also noted the value in drawing on existing law and
understanding in this context:

We agree this is a very complex issue, but that there is considerable case law to
support courts using their discretion to identify hate crime on the basis of religion in
a way that is sufficiently inclusive and responsive to deal with the rare cases which
involve less traditional or well-established groups or sects.

4.80 Other stakeholders agreed that the current definition should be retained because it is
practicable and easy to understand.

4.81 The National Secular Society (“NSS”) was concerned about the use of the word
“group” within the current definition, which they thought might fail to protect the
significant number of individuals who have religious or non-religious beliefs but who
do not identify as belonging to a “group” defined by those beliefs. They noted that:

Many people who have no religion do not actively identify as atheists, humanists or
any other group ‘label’. Yet these people may still be hate crime targets due to their
beliefs. ‘Apostates’ from conservative religious communities, who frequently do not
identify with a particular religious or nonreligious group, are especially vulnerable to
hate crime yet they may not easily fit the definition necessary for legal recourse
under hate crime laws.

4.82 The NSS recommended that the category of “religion” be changed to “religion or
belief’, and that the definition of “religion or belief” under the EA 2010 should be
adopted:
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4.84

4.85

4.86

4.87

[TIhe definition of the protected characteristic of ‘religion or belief’ in the Equality Act
2010 captures a broader range of people who may be victims of discrimination on
the basis of religion or belief. The name of the characteristic, ‘religion or belief’,
makes it explicit that beliefs that are not religious are included from the outset. The
definition is also clearly inclusive of nonreligious beliefs including humanism and
atheism: ‘(1) Religion means any religion and a reference to religion includes a
reference to a lack of religion. (2) Belief means any religious or philosophical belief
and a reference to belief includes a reference to a lack of belief.’*

Humanists UK submitted a detailed response setting out why the definition of religion
should be amended to make explicit the parallel inclusion of non-religious worldviews
that are analogous to religions. Although they acknowledged that apostates are
covered by the present law by virtue of a lack of religious belief, they were concerned
that, in practice, the law does not offer adequate protection against anti-apostasy hate
crimes. They argued that the guidance accompanying the legislation and in use in
police forces should require the clear identification and recording of hate crimes
against apostates. They recommended that the term “religious hatred” should be
changed to “religious or belief hatred”, to make the inclusion of non-religious beliefs
explicit.

The Welsh Government also noted that there is an argument to align the definition of
religion with the definition of “religion or belief’ used in the EA 2010 and Article 9 of
the ECHR:

If someone with a non-religious belief (such as Humanists) can be discriminated
against under the Equality Act 2010, it stands to reason that they should be able to
bring a case to remedy any hate crime which might be experienced in extreme
cases. However more research into the full implications of this would be beneficial.

British Naturism also noted the disparity between the protection of “religion or belief”’
under the EA 2010 and the more limited protection of “religion” under hate crime laws.
They argued that this creates “an inconsistency in the law that is difficult to justify.”

The majority of members of the public who responded “no” were of the view that
religion should not be a protected characteristic. A significant number stated that
religion should be open to criticism and ridicule. We discuss issues concerning
freedom of expression in the context of religion in more detail in Chapter 10.

There were also calls from some consultees to include the International Holocaust
Remembrance Alliance working definition of antisemitism, which was formally adopted
by the government of the United Kingdom in December 2016.2° However, consistent
with existing hate crime and anti-discrimination laws, we do not believe it is desirable
to define specific forms of prejudice (such as antisemitism and islamophobia) in
primary legislation, which focuses on the identification of protected characteristics
such as “race” and “religion”.

24 Equality Act 2010, s 10.

25 See David Torrance, “UK Government'’s adoption of the IHRA definition of antisemitism” (4 October 2018)
House of Commons Library, available at https://commonslibrary.parliament.uk/uk-governments-adoption-of-
the-ihra-definition-of-antisemitism/.
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We asked a specific question about sectarianism at Consultation Question 6.
“Sectarianism” broadly refers to prejudice, discrimination, or hatred arising from
attaching relations of inferiority and superiority to differences between subsections of
a group and is most commonly used in the context of religion. The historical disputes
between Catholic and Protestant Christians in the UK and Ireland are an example of a
sectarian conflict.

In our consultation paper we indicated our provisional view that while sectarian conflict
remains an issue of concern, it is already adequately addressed in law as it falls within
the broader protections provided to the category of “religious group”.

Consultation Question 6 was as follows:

We do not propose to add sectarian groups to the groups protected by hate crime
laws (given that they are already covered by existing protection for “religious
groups”). Do consultees agree?

A clear majority of responses overall to this question agreed that it was not necessary
to specify sectarianism in hate crime laws.

The most commonly cited reason for agreeing with our proposal was the fact that the
existing law adequately addresses this context.

The CPS, NPCC, Nottingham City Council and the Welsh Government all argued that
the existing law provides adequate protection.

A large number of personal responses agreed with the proposition because they were
generally against expanding the scope of hate crime laws (though this had not been
contemplated by this particular proposal).

Some of those who responded “no” did so because they were against hate crime laws
or believed that religion should not be a protected characteristic under hate crime
laws. These groups had also misunderstood that neither expansion nor contraction of
the scope of the law was proposed by this particular question.

A number of consultees highlighted that sectarian hate does occur within religious
groups and communities.

The Alan Turing Institute stated:

It depends on how ‘sectarian groups’ are defined. In some cases, religious sects can
suffer the worst prejudice, both from outside their religious community and from
within them. In some cases, the abuse they receive can be adequately addressed
through protections for hate against their identity in general but in other cases this
will be inadequate. It could also lead to some unusual outcomes, such as Muslims
being accused of Islamophobia if members of one sect are hateful against a different
one; this (a) could undermine public confidence in the law and drive a backlash, (b)
does not properly represent the nature of the hate and (c) could lead to inaccurate
statistics for monitoring and evaluation.
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4.98

The Evangelical Alliance stated:

We do not think that sectarian groups require specific protection because we agree
that they are covered by protection within religious groups. However, it is important
that specific groups within a faith system retain protection when their beliefs may
differ. This is particularly important to protect minority groups within religious groups
who may dissent or differ on key points of religious teaching.

Non-religious worldviews that are analogous to religions

4.99

Humanists UK also provided a detailed response that argued that the definition of
religion for the purposes of hate crime laws should be understood to include non-
religious worldviews that are analogous to religion. In our consultation paper we had
considered the question of whether “philosophical belief” should be added as a
category of protection in hate crime laws. In particular, we looked at how such belief
had been recognised under the EA 2010. However, Humanists UK argued that non-
religious worldviews that are analogous to religion should be understood to fall within
the protection of existing laws — and this should be made explicit. They argued that it
is well-established in domestic and international case law that discrimination against
non-religious worldviews that are analogous to religions is covered by Article 14 of the
European Convention on Human Rights (“‘ECHR”) (protection from discrimination)
when this protection is read together with Article 9 of the ECHR (freedom of thought,
conscience and religion.) Humanists UK further argued that pursuant to section 3 of
the Human Rights Act 1998 — which provides that so far as it is possible to do so,
primary legislation and subordinate legislation must be read and given effect in a way
which is compatible with the Convention — references to religion under hate crime
laws must be read in a way that protects worldviews such as humanism.

4.100 As a matter of current law, we do not agree that this interpretation of “religion” is

4.101

required in the context of hate crime laws. The plain meaning of the term “religious
belief” in section 66 of the Sentencing Code and section 28 of the CDA 1998 does not
include non-religious philosophical belief. In order for an expanded meaning to be
read into the term, the provision would need to be shown to be not compatible with the
Convention. However, while both religion and belief are protected by Article 9 of the
ECHR, we do not accept that failure to include non-religious philosophical belief in
hate crime laws in itself interferes with the right of a person to hold and express
personal beliefs.

Similarly, the protection against discrimination afforded by Article 14 ECHR applies
only in relation to discrimination between groups as to the enjoyment of Convention
rights. Groups who are protected by hate crime laws (race, religion, sexual orientation,
disability and transgender) are no more able to enjoy their right to hold their beliefs
than those not covered by it.

4.102 As the plain meaning of the protection of religion (but not non-religious worldviews) in
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hate crime laws is not in itself inconsistent with Convention rights, section 3 of the
Human Rights Act 1998 is not engaged, and there is no need to read such an
interpretation into hate crime laws.



4.103 As a matter of policy, Humanists UK acknowledged why there might be some anxiety
around extending the category of belief in hate crime laws as far as has occurred
under the EA 2010:

We understand that there is a desire to prevent this legislation becoming amorphous
and offering legal protection to a wide range of beliefs, such as has been seen in
some UK employment tribunal decisions based on the Equality Act 2010 (where for
example opposition to foxhunting and support for public service broadcasting have
come under protection), as this could undermine the symbolic and normative power
of hate crime legislation. However, inclusion of just non-religious worldviews that are
analogous to religions would be limited almost exclusively to humanism. As far as
we know, the only other examples of analogous beliefs found in case law are
atheism and agnosticism — both of which are only narrow views on the existence of
a god or gods, and as such are already unambiguously covered through the
provision related to a lack of religious belief.

4.104 Humanist UK therefore largely limited their focus to arguing for a much narrower
expansion to include “belief” where this belief is analogous to religion. They
acknowledged the relatively low rate of violence against humanists in the UK, but
argued that this is similar to that experienced by Christians, and other less-persecuted
religious groups:

It is undoubtedly the case that humanists, despite being one of the most persecuted
belief groups around the world, are fortunate that in the UK, they have not often
been the target of hate crime compared to the size of their population. In this
respect, hate crimes against humanists, and the larger non-religious population, are
comparable with those targeted at Christians, which are relatively small in
comparison to the number of adherents in the UK. Although this is something to be
thankful for, it is not an argument against protecting humanists, no more than
anyone would suggest that the low number of Christian cases would justify removing
protection. The law does not have a threshold of incidents for religious groups to be
offered protection. This would be an absurd proposition. To take a different
approach for humanists from for Christians or, say, Buddhists, would make a
qualitative distinction between religious and non-religious beliefs, but not a
quantitative one. In fact, many religious groups have no recorded hate crime
incidents at all in 2020, but are still protected by virtue of their belief. There is no
logical or just reason why humanists should be treated differently.

Conclusion following consultation

4.105 A clear majority of consultees favoured our recommendation that the definition of
religion should remain unchanged. Responses were also clear that it is not necessary
to make special provision for secularism in law, as this is already adequately
addressed.

4.106 The final issue that arises is the argument for the inclusion of non-religious worldviews
advocated by Humanists UK. We do not agree that such views must be “read in” to
the meaning of religion as argued by Humanists UK.

4.107 We deal with the broader question of the inclusion of “philosophical belief” in Chapter
7. However, we do not consider that a compelling policy case has been made to
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include humanism as an almost unique additional category of “religion analogous
world views” in this context. Humanists UK point to other, civil, contexts where this has
been done in the United Kingdom, notably in the contexts of weddings and
education.?” But as we noted in Chapter 3 at paragraph 3.7, we do not consider it
appropriate that the civil anti-discrimination context is directly transposed into the
criminal law without further analysis of the need for such laws. This is in keeping with
the principal of minimal criminalisation and the demonstrable need criterion we
propose in Chapter 3.

4.108 As Humanists UK fairly acknowledge, in the United Kingdom humanists “have not

often been the target of hate crime compared to the size of their population”. While it
may also be true that the level of targeting is comparable to that experienced by
Christians, the evidence base for the inclusion of “religion” in hate crime laws derives
primarily from anti-Semitic and Islamophobic hatred; both of which remain very
serious concerns.?8 It would be practically unworkable (and highly divisive) to limit
protection to only certain religious groups. However, while we acknowledge that there
are significant parallels between humanist beliefs and religion — notably the
development of a basis for understanding the world and a set of values to guide
human behaviour — humanist beliefs are not religious beliefs, and there is not a
strong, independent evidence base that would justify specific protection for this group
in hate crime laws.

4.109 Finally, while we recognise that the proposal of Humanists UK is for a narrow religion-

analogous worldview category (and not a wider category of “philosophical belief), it is
still not clear that such a contained definition can be drafted without raising similar
definitional issues to those that we discuss further in Chapter 7 at paragraph 7.274 in
the context of “philosophical belief’. Indeed, the case of R v Secretary of State for
Education ex parte Williamson, one of the cases cited by Humanists UK in support of
their claim to protection under Article 9 of the ECHR, the court stated that “Article 9 is

apt, therefore, to include a belief such as pacifism”.?° The European Court of Human

26

27

28

29
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Smyth [2017] NIQB 55 (9 June 2017); R (Harrison and others) v Secretary of State for Justice [2020] EWHC
2096 (Admin).

(R) Fox v Secretary of State for Education [2015] EWHC 3404 (Admin); Curriculum and Assessment
(Wales) Act 2021, s 61(3)(b).

As we noted in our consultation paper, statistics produced by the Home Office show that the most targeted
religious groups are Muslims (47% of police recorded religious hate crime) and Jews (17% of recorded
religious hate crime), followed by Christians (7%), Sikhs (3%) and Hindus (2%). See Home Office, Hate
Crime, England and Wales, 2018 to 2019 (15 October 2019) p 16, available at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/839172/h

ate-crime-1819-hosb2419.pdf. The more recent statistics follow a similar pattern and show thatthe most
targeted religious groups are Muslims (50% of police recorded religious hate crime) and Jews (19% of
recorded religious hate crime), followed by Christians (9%), Sikhs (3%) and Hindus (2%). See Home Office,
Hate Crime, England and Wales, 2019 to 2020 (15 October 2019) p 11, available at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/925968/h

ate-crime-1920-hosb2920.pdf.
R v Secretary of State for Education ex parte Williamson [2005] UKHL 15, [24].
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Rights has also accepted “veganism” as falling within article 9 (albeit this was
conceded by the UK government).3°

4.110 We therefore consider that the definition of religion should remain unchanged in hate
crime laws.?’

Recommendation 3.

4.111 We recommend that the definition of “religion” in hate crime laws be retained in its
current form.

SEXUAL ORIENTATION

4.112 Sexual orientation is defined in the Public Order Act 1986 (“POA 1986”) as a “group of
persons defined by reference to sexual orientation, whether towards persons of the
same sex, the opposite sex or both.” “Sexual orientation” is not defined further in the
Crime and Disorder Act 1998, nor the Sentencing Code, but the POA 1986 definition
has been adopted by the courts.?? An equivalent definition is also used in the EA
2010.%

4.113 While the law in principle extends to the protection of heterosexual orientation, in
practice, prosecutions asserting hostility on the basis of “sexual orientation” are used
almost exclusively in respect of homophobic and biphobic hostility. This likely reflects
a dearth of hostility-based offending on the basis of heterosexual orientation. The law
does not extend to cover other forms of sexual preference — for example, sexual
fetishes.

4.114 An issue that we raised in the consultation paper was whether the definition of sexual
orientation should also extend to hostility towards people who are, or are presumed to
be, “asexual”. At present it does not.

4.115 Asexuality may be broadly defined as an enduring lack of sexual attraction.3* Some
estimates suggest that approximately 1% of the population are asexual,® though
research into asexuality is comparatively limited.

4.116 There is some debate as to whether asexuality should be considered a sexual
orientation in its own right. Some psychological research suggests that it shares the
same classificatory features as other sexual orientations and should be understood as

80 Hv United Kingdom (Application 18187/91). The UK Government did not contest that veganism was
capable of concerning belief within the meaning of Article 9 of the Convention.

31 Public Order Act 1986, s 29B.

82 See R v B[2013] EWCA Crim 291; [2013] 2 Cr. App. R. (S.) 69 (CA (Crim Div)).

33 Equality Act 2010, s 12(1).

3 AF Bogaert, Understanding Asexuality (Lanham, MD: Rowman & Littlefield Publishers, 2012).

35 J Decker, The Invisible Orientation: An Introduction to Asexuality (Skyhorse Publishing, New York, 2014).

97




such.®® However, Kathleen Stock, an academic with a strong interest in matters
pertaining to sex and sexual orientation, has argued that asexuality should be
understood “not [as] an orientation but the absence of one”.%” Stock does, however,
state:

| don’t assume that denying that asexuality is an orientation entails that it's
undeserving of political protection and advocacy.

4.117 In our 2014 review of hate crime laws we stated that we “had not been provided with
evidence to show that individuals suffer hate crime due to being asexual”, and
declined to recommend a change to the definition to include this group at that time.3®
In our most recent consultation paper we revisited this question, and noted that a
parallel could potentially be drawn with the protection afforded to “lack of” religious
belief.3°

Consultation

4.118 Consultation Question 7 was as follows:

We invite consultees’ views on whether “asexuality” should be included within the
definition of sexual orientation.

4.119 Generally, organisational stakeholders responded positively. However, for a number
of stakeholders this support was conditional on there being sufficient evidence of hate
crimes committed against asexual individuals.

4.120 The VAWG and Hate Crime Team, London Borough of Tower Hamlets noted that the
inclusion of asexuality within the definition of sexual orientation would be consistent
with the approach currently taken in respect of religion, where “lack of religious belief”
is included within the definition:

Yes, ‘asexuality’ should be included within the definition of sexual orientation in the
same way that ‘atheism’ (or no belief) is included in religion/ belief. ‘Sexual
orientation’ should include all or no sexual preference.

4.121 Several stakeholders were in favour of including asexuality within the definition on the
basis that it is a well-recognised sexual orientation.

4.122 TransOxford stated:

Yes — sexuality exists on a spectrum both in terms of subject of attraction and
degree of attraction. The law should cover the complete spectrum of this
characteristic. Asexuality is part of that spectrum.

36 Brotto, L.A., Yule, M. “Asexuality: Sexual Orientation, Paraphilia, Sexual Dysfunction, or None of the

Above?” (2017) 46 Arch Sex Behav 619.

87 K Stock, “Sexual Orientation: What Is 1t?” (2019) 119(3) Proceedings of the Aristotelian Society 295-319, p
300.

% Hate Crime: Should the Current Offences be Extended? (2014) Law Com No 348, p 163.

39 Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, para 11.70.
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4.123 The Office of the Police and Crime Commissioner (PCC) for Northumbria agreed:

Yes we believe it should be. In our society today, people are feeling freer than ever
to express their own sexual identities outside the binary of hetero or homosexual.
Asexuality is a well-recognised sexual orientation and should of course be protected
under the definition of sexual orientation, as should any other orientation or identity
that an individual expresses themselves to be, including queer and pansexual.

4.124 Nottingham City Council stated:

We are in favour of the definition of sexual orientation being as inclusive as possible
and the addition of 'asexuality’ within the definition will enable that.

4.125 Some members of the public also agreed:

“It is an orientation; it is not a choice like celibacy or abstinence. Many in this
group face discrimination, bullying and abuse because asexuality is often ignored
and misunderstood.”

“Following the structure of the other categories, these need to follow the equal
rights approach and be inclusive. There is a level of prejudice and potential hate
crime which can be identified against asexual people, suggesting a demonstrable
need to include this to ensure fair treatment under the law.”

4.126 A number of stakeholders thought that asexuality should be included because asexual
people are subject to harassment, discrimination, abuse and violence but are not
covered by existing hate crime laws.

4.127 Stonewall was strongly in favour of the proposition arguing that “there is a growing
body of evidence highlighting the discrimination, harassment and abuse that ace*°
people face”.

4.128 Protection Approaches was also in favour on the basis that:

Asexual people face proportionately higher levels of discrimination, marginalisation,
exclusion, and hate-based attacks.

4.129 The Hate Crime Unit noted that asexual people are vulnerable to violent offences:

The Hate Crime Unit firmly agrees with the inclusion of asexuality within the
definition of sexual orientation. Asexuality is recognised by both the NHS and the UK
Government as a legitimate sexual orientation. There is little legislation to
discourage any prejudice against asexuals and, consequently, there is no legal
framework to support asexual spectrum people in litigation proceedings. The
asexual community is particularly vulnerable to offences such as corrective rape and

40

Stonewall defined “Ace” as follows: “An umbrella term used specifically to describe a lack of, varying, or
occasional experiences of sexual attraction. This encompasses asexual people as well as those who identify
as demisexual and grey-sexual. Ace people who experience romantic attraction or occasional sexual
attraction might also use terms such as gay, bi, lesbian, straight and queer in conjunction with asexual to
describe the direction of their romantic or sexual attraction.” See Stonewall, Glossary of Terms, available at:
https://www.stonewall.org.uk/help-advice/fags-and-glossary/glossary-terms.
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sexual violence therefore it displays a legislative neglection to not include them
alongside homosexuality, heterosexuality, and bisexuality.”

4.130 The CPS saw a parallel with the protection of lack of religion under religious belief:

Neither s.146 Criminal Justice Act 2003 nor s.66 Sentencing Act 2020 contain a
definition of ‘sexual orientation’. In practice, this has not caused any difficulties as
the term has been broadly interpreted by the courts. However, if a definition is to be
included within a new hate crime legal framework then the inclusion of ‘asexuality’
(i.e. persons with no sexual orientation) would be consistent with the protection for
religious beliefs, which explicitly includes persons with no religious beliefs.

4.131 The NPCC indicated support for inclusion of asexuality, but suggested it could be left
to be interpreted by the courts:

The majority of chief officers recognised the need for such victims to be covered by
the provisions. Given that the current Sexual Orientation provision is not limited by
definition and the enhanced sentencing provision relates to the motivation of the
perpetrator, we see an argument for the same approach as that taken in the addition
of Transgender into Section 146 CJA 2003, where legislators left it for the [courts] to
decide whether the provision was appropriate.

4.132 Although several stakeholders were not opposed to the proposal, they argued that
more evidence was necessary.

4.133 The Welsh Government stated:

If there is enough evidence to show that individuals are experiencing hate crime due
to being asexual, there is an argument for its inclusion within the definition of sexual
orientation. As the Law Commission highlights in the consultation paper, the
inclusion of asexuality would be consistent with the approach currently taken in
respect of religion, where ‘lack of religious belief’ is included in the definition.
However, the proposed definition could be clarified to read ‘both sexes’ and ‘neither

sex’.
4.134 Devon & Cornwall Police stated:

If you are asexual you should receive the same protection as any other sexual
orientation. A decision about this should be made based on considering the criteria
set out in Q3. We are not sighted on the evidence relating to these criteria.”

4.135 The Bar Council stated:

The Bar Council is not in a position to comment. Aside from the two academic
studies referred to in [§11.68] there appears to be insufficient empirical data to
determine whether there is a need for the inclusion of asexuality pursuant to the
criteria for a characteristic set out at [§10.89].

4.136 Several stakeholders were more firmly of the view that there was a lack of evidence to
support inclusion — in particular, a number of women’s organisations.

4 137 Sex Matters stated:
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We recommend that the Law Commission does not include asexuality. There is no
evidence that identifying as asexual makes someone a target for hate. Most people
don’t want to have sex with most other people. Sexual harassment and sexual
assault are already covered in law.

4.138 Women'’s Place UK also did not think the case had been demonstrated:

No, WPUK does not support the inclusion of asexuality in a definition of sexual
orientation. Asexuality is a broad umbrella term which encompasses people who
may have some sexual relationships, people who may have romantic relationships
but do not experience sexual attraction, and people who may not have romantic or
sexual relationships.*' Even if it were appropriate to include asexuality in the
definition of sexual orientation, it is difficult to envisage how the concept of ‘hate
crime’ could usefully be applied to acts of prejudice against those who identify as
asexual. It is not clear how asexuality would meet the criteria set out in Question 3.
The consultation paper fails to make a convincing case that ‘hate crimes’ against
asexual people are prevalent, that there is additional harm to the victim, or that this
category would sit logically in the sentencing framework, be workable in practice, or
represent an efficient use of criminal justice resources.

4.139 For Women Scotland contrasted the evidence base for asexual targeting with that for
LGB hatred.

People are discriminated against (and still sentenced to death in parts of the world)
for being homosexual or bisexual. Prejudice against homosexuality is the reason
sexual orientation is included as a protected characteristic in the [EA 2010] and in
hate crime legislation. We do not believe ‘asexual’ should be added in the list of
characteristics. There is no evidence that people are discriminated against for being
asexual. We believe the inclusion of protected characteristics should be strongly
supported by empirical evidence.

4.140 The Free Speech Union similarly considered there was no significant problem that
needed to be addressed:

We are opposed. There is no serious evidence of any social problem related to
crime against asexuals.

4.141 Christian Concern was against inclusion on the basis that it is opposed to any
expansion of the characteristics protected under hate crime laws.

4.142 A number of personal responses were also firmly opposed:

“There is no such thing as 'asexuality' Your sexuality is present in your genes but |
suppose someone might consider just that statement as hate-crime. How
ridiculous! | don't really see why something that does not actually exist should be
covered by law!”

41

Brunning and McKeever, “Asexuality” (13 October 2020) Journal of Applied Philosophy. Available at:
https://onlinelibrary.wiley.com/doi/full/10.1111/japp.12472.
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¢ “No. This term is not a sex-based category. It is part of gender and queer ideology
and cannot be defined well enough to be protected. It will conflict with the
definition of sex and sex-based protections in the Equality Act. Asexually must
never be part of Hate Crime legislation.”

e “Sexual orientation is about same-sex attraction or opposite-sex attraction.
Essentially it's about males or females being attracted to males or females. If you
start to expand to asexual or other ways people identify then it moves beyond the
combinations of male and female sexual attraction.”

Conclusion following consultation

4.143 On balance, we consider that there is a good case to include asexuality within the
scope of protections afforded by the “sexual orientation” characteristic.

4.144 There was significant support for this proposition, although we acknowledge it was not
universal, and some individuals and groups were firmly opposed.

4.145 In making this recommendation, we acknowledge that the evidence base for
significant criminal targeting of asexual persons is still relatively limited.

4.146 Our rationale in this instance is primarily that the current exclusion of asexuality is a
clear gap in an otherwise very widely defined characteristic. Through its current
inclusion of heterosexual orientation (in addition to homosexual and bisexual
orientation), the “sexual orientation” characteristic already covers the vast majority of
the adult population of England and Wales. In this sense, the lack of inclusion of
asexuality might be seen as significant omission of one particular subset of the
population.

4.147 While we accept the concern that the evidence concerning criminal targeting of
asexual persons is limited, the same is also true for “heterosexual” orientation, which
currently falls within the protected group. Indeed, given heterosexual orientation has
been protected since 2003, there is arguably positive evidence of a lack of need for
this particular group. However, as with the categories of “race”, and “religion”, a policy
decision has been made to make this category inclusive rather than overly-specific.
We consider that this inclusive approach also justifies the protection of asexuality.

4.148 We do not consider it necessary to resolve the question of whether asexuality should
be considered a sexual orientation in its own right, or as some have argued, the
absence of an orientation. In either case, a clear parallel can be drawn with the
protection afforded to persons who lack religious belief for the purposes of that
characteristic.

4.149 This is unlike the argument we rejected at paragraph 4.107, that a new category of
non-religious belief (albeit only where “analogous” to religious belief) should be
created. This would involve the creation of a distinctly new category of protection
(non-religious belief) as opposed to a definitional adjustment of an existing one. We
acknowledge that some consultees such as Women'’s Place UK queried the
definitional certainty of “asexuality”. It is true that there is limited precedent elsewhere
in the law of England and Wales on which to draw. However, we do not consider that
the challenges here are insurmountable from a drafting or interpretative perspective.
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For example, asexual orientation could be defined as “a lack of sexual attraction to
other people”. While we consider that the precise wording is best left to Parliamentary
Counsel, a definition along these lines would be quite contained, and would not raise
the same risk of unintended expansion as the inclusion of “non-religious beliefs”.

4.150 We note the argument of NPCC that the current definition of “sexual orientation” may
be capable of incorporating asexuality without further change — particularly as it is not
further defined in the Sentencing Code and CDA 1998. However, we consider this
unlikely; the courts have instead endorsed the more detailed definition in the POA
1986 and EA 2010 as the definition for the purposes of the Sentencing Code and CDA
1998, and a plain reading of this expanded definition clearly excludes asexuality from
its scope.

4.151 Finally, we note that this recommendation will result in a slightly different definition to
that used in the EA 2010. As we noted at paragraph 4.40, we consider that
consistency between these two definitions is desirable where possible, but not
essential. In this case, there was no prior elaboration of the meaning of “sexual
orientation” in the Sentencing Code and CDA 1998, so they are not in form identical to
the EA 2010, though we acknowledge that they are in function and practice. We do
not consider that the desirability of consistency outweighs the fairness arguments that
favour including the category of “asexuality” in this case. To the extent that these
definitions would differ, the scope and content of that divergence would be clear. It is
also just one example of divergence between these two sets of laws — as we noted in
our discussion of religion, “belief’ is not covered in hate crime laws, whereas it is in
the EA 2010. In the following two sections we discuss the “transgender” and
“disability” definitions; both of which also substantively differ from their EA 2010
equivalents.

Recommendation 4.

4.152 We recommend that the definition of “sexual orientation” for the purposes of hate
crime and hate speech laws be amended to include protection of persons who are
“asexual’.

TRANSGENDER AND GENDER DIVERSE IDENTITIES

4.153 Hostility towards “transgender identity” is covered by subsection 66(1)(e) of the
Sentencing Code. Subsection 66(6)(e) further defines the interpretation of this
provision as follows:

references to being transgender include references to being transsexual, or
undergoing, proposing to undergo or having undergone a process or part of a
process of gender reassignment.
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4.154 During the original passage through Parliament of this provision in 2012,4? Justice
Minister Lord McNally said:

... I should be clear that ‘transgender’ is an umbrella term that includes, but is not
restricted to, being transsexual*?

4.155 In our previous reports we have indicated that it is unclear — though possible — that the
definition includes references to people who cross dress, identify with another gender
identity (such as non-binary) or are intersex.** We considered that it is inclusive and
non-exhaustive and therefore does not necessarily exclude other potential meanings.
By contrast, the equivalent definition in Scotland expressly includes people who cross
dress and non-binary people within the definition of transgender,*® and makes
separate provision for variations in sex characteristics.®

4.156 A different term and definition exists in the EA 2010, which uses the term “gender
reassignment”, and defines it in section 7 as follows:

Gender reassignment

(1) A person has the protected characteristic of gender reassignment if the person is
proposing to undergo, is undergoing or has undergone a process (or part of a
process) for the purpose of reassigning the person's sex by changing physiological
or other attributes of sex.

(2) A reference to a transsexual person is a reference to a person who has the
protected characteristic of gender reassignment.

(3) In relation to the protected characteristic of gender reassignment—

(a) a reference to a person who has a particular protected characteristic is a
reference to a transsexual person;

(b) a reference to persons who share a protected characteristic is a reference
to transsexual persons.

4.157 In the 2020 Employment Tribunal decision of Taylor v Jaguar Land Rover Ltd, this
definition was held to be capable of including people on a spectrum that was not
necessarily fixed at one biological sex or another.*

42 At the time it was introduced as section 146(6) of Criminal Justice Act 2003 by the Legal Aid, Sentencing

and Punishment of Offenders Act 2012. This provision has since been shifted to section 66(1)(e) of the
Sentencing Code.

4% See Hansard (HL), 7 February 2012, vol 735, col 153.

44 See Hate Crime: Should the Current Offences be Extended? (2014) Law Com No 348, para 6.75.
45 Hate Crime and Public Order (Scotland) Act 2021, s 11(7).

46 Hate Crime and Public Order (Scotland) Act 2021, s 11(8).

47 Taylor v Jaguar Land Rover Ltd (2020), Employment Tribunal decision: 1304471/2018, [178]. See
https://assets.publishing.service.gov.uk/media/5fc8d559d3bf7f7f5c134ad3/Ms R Taylor v Jaguar Land R
over Limited - 1304471.2018 - Reasons.pdf.

104


https://assets.publishing.service.gov.uk/media/5fc8d559d3bf7f7f5c134ad3/Ms_R_Taylor_v_Jaguar_Land_Rover_Limited_-_1304471.2018_-_Reasons.pdf
https://assets.publishing.service.gov.uk/media/5fc8d559d3bf7f7f5c134ad3/Ms_R_Taylor_v_Jaguar_Land_Rover_Limited_-_1304471.2018_-_Reasons.pdf

4.158 It is also important to note that the Employment Appeal Tribunal has recently
determined that “gender critical” belief — the belief that sex is immutable and not to be
conflated with gender identity — is protected for the purposes of the EA 2010.48

4.159 In our consultation paper we expressed the view that “the current definition places
significant emphasis on the process of gender reassignment, rather than on the
identity and personhood of the individual.”

4.160 We considered that there would also be benefit in including express recognition of
“non-binary” persons, people who cross dress, and people who are intersex. We
acknowledged that each of these groups are quite distinct, but that there may be
sufficient similarity in the hostility these groups experience such that it would make
sense to group them together for the context of hate crime laws.

4.161 Drawing in part on the definition adopted in Scotland, we suggested that a revised
definition could include explicit recognition of each of these groups.

Consultation

4.162 Consultation Question 8 was as follows:

We provisionally propose that the current definition of “transgender” in hate crime
laws be revised to include:

1. People who are or are presumed to be transgender

2. People who are or are presumed to be non-binary

3. People who cross dress (or are presumed to cross dress); and
4. People who are or are presumed to be intersex

We further propose that this category should be given a broader title than simply
“transgender”, and suggest “transgender, non-binary or intersex” as a possible
alternative. Do consultees agree?

We welcome further input from consultees on the form such a revised definition
should take.

4.163 The question was structured in three parts — firstly asking about the definition the
protected category should take, secondly about whether the current title “transgender”
should be changed, and thirdly seeking input on the form of a revised definition.

Part one of the question — should transgender, non-binary, cross-dressers and intersex
persons be included?

4.164 The vast majority of personal responses — and therefore responses overall —
responded negatively to the revised definition. A high proportion of these negative
responses fundamentally disagreed with hate crime laws, and many more specifically

48 Forstater v CGD Europe (2021), Appeal No.UKEAT/0105/20/JOJ. See
https://assets.publishing.service.gov.uk/media/60c1cce1d3bf7f4bd9814e39/Maya Forstater v.CGD Europ
e_and _others UKEATO0105 20 JOJ.pdf.
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thought that transgender people should not have protection under hate crime laws. A
number of responses also referred to the debate around women'’s rights, and the
tensions that have emerged with supporters of transgender rights in recent years.

4.165 Amongst organisational stakeholders, responses were more supportive than personal
responses of a definition that was as inclusive as possible.

4.166 The CPS was particularly in favour of including cross-dressers within the definition:

Any refinement of the definition which clarifies the meaning of ‘transgender’ is to be
welcomed... Hostility towards those who cross-dress has previously been
prosecuted on the basis of hostility based [on] the victim being presumed to be
transgender. However, an explicit reference in the definition and in the title to those
who cross-dress would clarify the position and would, again, be more inclusive.

4.167 Stonewall was strongly supportive of the suggested revised definition, in particular the
reference to “non-binary” people:

We recognise that the category of transgender identity was intended to be
interpreted in an inclusive and non-exhaustive manner. However, it is crucial that
statutory wording is updated to explicitly include non-binary people, as the
Commission have proposed. Non-binary people face discrimination across many
areas of life...

It is crucial that non-binary people are given legal clarity and clear reassurance that
they are protected under hate crime law. The recent Employment Tribunal
judgement of Taylor v Jaguar Land Rover Ltd explicitly recognised the right of non-
binary individuals to be protected from discrimination, harassment, and victimisation
under the Equality Act 2010 under the protected characteristic of ‘gender
reassignment’. This case represents an important example of the legal system
recognising that non-binary people experience marginalisation for being themselves,
and sending a clear message to this community that they are protected by law; we
hope to see this reflected in a new Hate Crime Act.

4.168 Galop was also broadly in support of the proposed definition. However, Galop
suggested an alternative definition:

We propose an alternative definition that follows the existing model of disability and
transgender identity by simply listing the protected groups; namely ‘trans, non-
binary, gender non-conforming and intersex people’. In formulating a definition, it
would be advisable to use the word ‘trans’ and avoid the words ‘transsexual’ and
‘transgender’ as they have come to hold negative connotations for trans
communities in the same way that using the word ‘homosexual’ has come to feel
outdated. Similarly, we advise against using the label ‘cross-dresser’ and instead
use ‘gender non-conforming’.

4.169 TransActual UK was also broadly supportive of the revised definition, but refrained
from actively supporting the inclusion of “intersex”.

106



4.170 Mermaids was largely in favour of the proposed revised definition. However, it also
refrained from actively supporting the inclusion of “intersex”. They also suggested the
use of an alternative term to encompass cross-dressers:

Mermaids agrees that the current definition of ‘transgender’ in hate crime laws be
revised to include: people who are or are presumed to be transgender and people
who are or are presumed to be non-binary.

We would also recommend the inclusion of ‘people who are or are presumed to be
gender-diverse’. The term ‘gender-diverse’ is an umbrella term used to describe
gender identities that demonstrate a diversity in expression beyond the gender
binary framework and importantly, encompasses other identities and individuals who
may not subscribe to the term non-binary.

We believe that all members of the gender diverse population should be protected,
including those who ‘cross dress’, or presumed to cross dress. Such a category, we
believe, would allow the law to evolve with society and embrace all possible victims,
rather than risk creating a hierarchy.

We recommend that intersex people are protected by future reform. While we
appreciate that there is overlap in the intersex and trans communities and that it is
the presumption or perception which is often more relevant to the phenomenon of
hate crime, we would encourage the commission to engage with expert intersex
support organisations to ensure any reform is reflective of what the community feel
is required to ensure their protection.

We recommend the following:

The current definition of ‘transgender’ be revised to include: ‘people who are or are
presumed to be transgender, people who are or are presumed to be non-binary and
people who are or are presumed to be gender-diverse.’

We urge the Law Commission to consult with intersex organisations directly to
ensure reform is made sensitively to this community’s needs.

4.171 A number of stakeholders and individuals were against the inclusion of “intersex”.

4.172 The Christian Institute stated:

People with intersex conditions have been born with a physical anomaly or other
difference to normal development, such as sexual characteristics from both sexes.
Intersex therefore must be kept separate from transgender people, who are usually
physically fully male or female. It is highly misleading to conflate these groups, and
risks obscuring the existence of intersex people. Particularly given the toxicity of the
discussion around transgenderism and the extreme demands of some trans
activists, it is unfair to lump intersex people into the same category.

4.173 Sex Matters stated:

We recommend that the Law Commission does not include ‘intersex’ under
‘transgender’ or as a category for hate crimes at all.
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4.174 TransOxford was more specifically opposed to the conflation of intersex and

transgender status:

Yes but..... It should actually be purely gender, which would include all of the above
bar intersex. Intersex is not a gender but a sex characteristic. It is important to get
terminology and definitions correct. Gender relates to the inherent thoughts and
behaviours relating to roles within nature that come from hard wired brain structures.
This is not the same as sex which is simply about the physical characteristics used
to support procreation. The two are not the same, nor necessarily related and
cannot be used interchangeably. Gender exists on a bi-modal spectrum which
includes gender fluid, transgender, non-binary and cis gender individuals. All these
need protecting. Sex also exists on a bi-modal spectrum with intersex being those
whose physical characteristics fall between the modal peaks. A separate category
and definition for sex should be considered.

4.175 The Intersex: New Interdisciplinary Approaches (INIA) Consortium (led by the

University of Huddersfield),*® submitted a detailed response which made a case for
protecting intersex people under hate crime laws and outlined their preferred
terminology.

4.176 The INIA Consortium advocated for the creation of protection of “sex characteristics”

as a separate category from “transgender”:

We support the inclusion of ‘sex characteristics’ instead of ‘intersex’ in hate crime
laws and for it to be a separate category from ‘transgender’. As a first preference we
ask for a separate category of ‘sex characteristics’. If not, we ask for its inclusion
under a ‘sex’ category. We do not support its inclusion under the transgender or
disability categories.

4 177 The INIA Consortium was also clear that “intersex” should not be included under

“disability”:

Furthermore, intersex is not a disability and should not be included under the
disability category. The framing of intersex as a disability is one of the rationales
behind non-consensual medical interventions on intersex people and which, for a
number of intersex people, can cause them medical problems which are themselves
disabling. Inclusion under a disability category reinforces this pathologisation of
intersex bodies. Intersex people themselves also mostly do not consider themselves
to have a disability. In the UK Government Equality Office’s 2018 National LGBT
survey, 66.3% of intersex respondents did not consider themselves to have a
disability.

4.178 For this reason, the INIA Consortium was also against the use of “DSD”:

We do not support the inclusion of ‘DSD’ (disorders of sex development or
differences of sex development) within hate crime laws. It is an unhelpful framing
which suggests DSD be included under a disability category, however as explained
previously being placed under the disability category is problematic. Further,
intersex people will often use the language of DSD or specific medical diagnoses

49
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within medical contexts in order to access the care they need but will rarely use it
outside of those contexts.

4.179 Labour Women's Declaration working group stated:

The inclusion of intersex (better termed ‘variations of sex characteristics’, VSC or
‘differences of sexual development’, DSD) with these other terms is widely contested
by those living with such conditions, as all people with VSC are one sex or the other.
They have different interests and needs to trans communities, which are far too
often ignored through this conflation.

4.180 Several stakeholders and individuals were against the inclusion of “non-binary”.

4.181 Sex Matters stated:

We recommend that “non-binary” is not included under the definition of transgender,
as it is not defined and not needed.

4.182 Labour Women'’s Declaration stated:

Non-binary has never been defined in any way, and since it appears to rest on some
notion of innate gender, which is a scientifically unverifiable belief, it becomes
difficult to see how such a definition could be workable in law.

4.183 The LGB Alliance similarly raised definitional concerns around the term:

The term “non-binary” cannot be defined at all, other than as a chosen self-
definition. Persons who do not consider themselves to be particularly masculine or
feminine may, or may not, call themselves “non-binary”. Including this undefinable
category of people in hate crime laws would introduce an element into legislation
that is wholly subjective and in consequence wholly unenforceable.

4.184 Christian Concern:

The category of ‘non-binary’ should not be permitted as part of the definition of
transgender. The Home Office has admitted in court that the provision of gender-
neutral passports to assuage demands for recognition of non-binary identity would
lower the efficacy of border security internationally. This should serve as a warning
of what the criminal justice system would have to deal with if the transgender
category were to be expanded further.

4.185 The Welsh Government was of the view that “non-binary” did not need to be explicitly
included within the revised definition because non-binary people are likely to be
covered under those “presumed to be” transgender or non-binary:

We are broadly in support of revisions to the legislation to include the concepts of
non-binary and intersex identity. However, we are not convinced that a separate
limb of the definition is required to include those who cross dress, as we believe this
is likely to be covered under those ‘presumed to be’ transgender or non-binary.
Further research into the current scale of hate crime targeted at these individuals
would help to inform the need to broaden the definition. (See full response in the
CQ8 analysis document).
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4.186 A number of stakeholders and individuals were against the inclusion of “cross-
dressers”.

4.187 Labour Women’s Declaration working group stated:

We do not consider it appropriate to include cross-dressing people in the legislation
under this characteristic. Cross-dressing is at best a fashion statement, and at worst
the public enactment of a male fetish to wear women'’s clothing, particularly lingerie.
Is this something that should be protected in law?

4.188 The Christian Institute stated:

The definition of transgender should not cover those who simply cross dress. There
have been examples of men dressing in women'’s clothes to access female dressing
rooms or bathrooms. To include such a definition in a transgender hate speech law
could have dangerous implications for women vociferously raising the alarm over
privacy concerns. It could also create difficulties for parents strongly objecting to
drag performers coming into their children’s primary schools. Cross dressing is
controversial because it perpetuates sexualised stereotypes of women and as
campaigner Susan Smith has contended, can be a ‘paraphilia’. She has argued that
it would be a ‘bizarre situation’ if ‘something being done for arousal is protected
under hate crime’.

4.189 The LGB Alliance stated:

Since women can wear so-called ‘men’s’ clothes without attracting opprobrium, the
term ‘cross dressing’ refers to men who wear so-called ‘women’s’ clothing. To offer
the protection of hate crime legislation to men who choose a particular style of
dress, whatever their motives for doing so, trivialises the subject of hate crime
legislation.

We oppose extending the protection of hate crime legislation to styles of dress. In
addition, it should be noted that according to the glossary on Stonewall’s website,
cross-dressers come under what it refers to as the ‘trans umbrella’ and would
therefore automatically be covered by any provision governing ‘persons who are or
are presumed to be transgender’.

4.190 The Alan Turing Institute expressed caution over the inclusion of “cross-dressers”:

It is important that all minority gender identifications are protected under the law —
and we certainly welcome expanding the remit of the law to cover more types of
non-cis-gendered identity, as this new wording proposes. However, we are cautious
about subsuming a range of gender identifications within the term ‘transgender’ as
this may not reflect the needs and concerns of people who solely identify as
transgender as well as those who are better understood as intersex or non-binary.
We are also slightly cautious about including ‘cross dressing’ within a legally
protected category given that this by itself is not indicative of a non-cis-gendered
identification. In particular, it could be easily exploited by hateful actors who use
such an element — separated from its original context — to undermine the law and
drive opposition. As such, this element would need to be implemented with due care
and consideration.
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4.191 A few stakeholders were concerned that broadening the definition of transgender
could diminish protection for transgender people.

4.192 The National AIDS Trust was of the view that the current definition of transgender
should remain:

No, we do not agree that the current definition of ‘transgender’ in hate crime laws be
revised to include all the characteristics detailed in the question. We believe that
people who are non-binary (or presumed to be), cross dress (or are presumed to),
intersex (or presumed to be) warrant protection but it is essential that the definition
of ‘transgender’ in hate crime laws is accurate.

4.193 The Welsh Government:

It is vitally important that transgender people do not lose protection as a result of any
reform in UK hate crime law. In 2018/19, there was an 88% increase in reported
hate crime in Wales where transgender identity was the motivating factor. In
2019/20, the number rose again with a 10% increase.

4.194 The Alan Turing Institute:

...we are cautious about subsuming a range of gender identifications within the term
‘transgender’ as this may not reflect the needs and concerns of people who solely
identify as transgender as well as those who are better understood as intersex or
non-binary.

4.195 Several stakeholders made suggestions for alternative language.

4.196 “Gender non-conforming” was proposed as an alternative to “cross-dressers” by SARI,
Galop, MOPAC and Mishcon de Reya LLP.

4.197 The umbrella term “trans” was suggested as a replacement for “transgender” by
Galop.

4.198 The CPS suggested that including “gender identity’ (biological and non-biological)
within the definition would be a more inclusive approach.”

4.199 Mermaids stated that the definition should include:

people who are or are presumed to be transgender, people who are or are
presumed to be non-binary and people who are or are presumed to be gender-
diverse.

4.200 GIRES suggested that the category “transgender” be renamed as “gender diverse’
and that the definition be revised to include the following groups:

¢ People who are or are presumed to be trans/transgender;
e People who are or are presumed to be non-binary;

e People who are non-gender/agender or are presumed to be;
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e People who cross dress (or are presumed to cross dress)
e People who are, or are presumed to be, intersex;

o People who are, or are presumed to be polygender, pangender, or otherwise
gender diverse.

Part two of the question — revised title

4.201 Consistent with responses to the first part of the question, a majority of responses
responded negatively to our proposals to expand the title used beyond the term
“transgender”.

4.202 By contrast, a significant number of organisational stakeholders responded
positively.*°

4.203 Protection Approaches stated:

We welcome the broader title to appropriately reflect the more expansive definition.
Gender-variant communities face unique risks requiring a distinctive category.

4.204 The National AIDS Trust saw this as important to ensure the meaning of transgender
was not obscured

We agree with the proposal that the category be given a broader title such as
‘transgender, non-binary or intersex’. This would ensure that the definition of
transgender is not expanded beyond what it is whilst ensuring non-binary and
intersex people are protected.

4.205 Institutional stakeholders who responded negatively included the Intersex: New
Interdisciplinary Approaches (INIA) Consortium, For Women Scotland, Kent
ReSisters, the LGB Alliance and the Women’s Health Network.

4.206 The majority of responses reiterated the points made in response to the first part of

the question regarding “intersex”, “non-binary” and “cross-dressers”.

4.207 Some consultees thought that, so long as the definition of “transgender” is sufficiently
broad, the term was sufficient. For example, a member of the public wrote:

Provided the definition of transgender is inclusive of the other groups, there is an
argument to be made that transgender is enough as an umbrella term. Keeping it
consistent with the other categories, which are headed under one word to describe, |
personally do not see the need to include all forms within the name of the category,
as long as they are included in the definition, in a similar way as disability is defined
as both physical and mental impairments, but the category is ‘disability’. Having a
broader name for the category can make it seem less exclusive, by making it clear
that a range of groups re included, whereas a list of characteristics could suggest

5 For example, the West Midlands Police and Crime Commissioner, the Magistrates Association, the National
Police Chiefs’ Council (“NPCC”), Mishcon de Reya LLP, Stonewall, MOPAC, Hampshire Constabulary,
Brandon Trust, the Government Independent Advisory Group on Hate Crime, the Office of the Police and
Crime Commissioner for Nottinghamshire, Nottingham City Council, National AIDS Trust, Protection
Approaches, TransOxford, Devon & Cornwall Police and the Alan Turing Institute.
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that this is an exclusive list. It also makes is slightly more confusing and difficult from
a practical perspective to record and investigate for criminal justice agencies.

Part three of the question — suggestions for a revised definition

4.208 In addition to the suggestions that were included in earlier answers, a number of
further suggestions were made.

4.209 The Office of the Police and Crime Commissioner for Northumbria suggested an
alternative title of “gender or transgender orientation/identity, in order to capture the
continually evolving spectrum of gender diverse people and bring the law up to date
with society.”

4.210 Schools OUT UK also suggested an alternative title:

We propose an alternative definition that follows the existing model of disability and
transgender identity by simply listing the protected groups; namely ‘trans, non-
binary, gender non-conforming and intersex people’. In formulating a definition, it
would be advisable to use the word ‘trans’ and avoid the words ‘transsexual’ and
‘transgender’ as they have come to hold negative connotations for trans
communities in the same way that using the word ‘homosexual’ has come to feel
outdated and offensive. Similarly, we advise against using the label ‘cross dresser’
and instead use ‘gender non-conforming’.

4.211 The Welsh Government stated:

We further believe that it may make sense to reconsider the title of this category as
‘gender identity’ in recognition of the inclusion of non-binary individuals.
Furthermore, if a ‘sex’ category is included (see Questions 11-14) then it would be
pertinent to consider moving intersex individuals under than category instead.

4.212 Sex Matters argued that the term gender reassignment in the EA 2010 should be
used:

The Equality Act 2010 includes a protected characteristic of “gender reassignment”,
which is separate to sex. Section 7 of the Equality Act provides that a person has
the protected characteristic of gender reassignment if the person: ‘is proposing to
undergo, is undergoing or has undergone a process for the purpose of reassigning
the person’s sex by changing physiological or other attributes of sex.’

4.213 Women for Scotland:

We would suggest that it must be stated clearly that the transgender identity
category does not include the non-binary and cross-dressing categories and that the
proposed reform moves forward with the categories relating to transsexuals, which
has the benéefit of aligning with existing legislation and does not stray into niche
fetishes or nebulous concepts.

4.214 Dr Jen Neller, Birkbeck University of London argued that “sex characteristics or
gender expression” should be used.

4.215 Other terms suggested included the following:
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“Gender-related issues”;
“Other” or “All other”;
“Sex non-conforming”;
“Gender fluid”;
“Metagender”.

Conclusion following consultation

4.216 Though our proposal for a revised definition of “transgender” did not seek to
substantially change current understandings of its scope in hate crime laws, this has
proved one of the most controversial aspects of our consultation paper. This no doubt
reflects the wider controversy that has accompanied the increasing legal recognition
of transgender and gender diverse people in society in recent decades. Cases such
as Miller v College of Policing,®" in which it was found that the police had reacted
disproportionately to a series of “gender critical” tweets in violation of Article 10 of the
ECHR (which protects freedom of expression) and the recent recognition of “gender
critical” views as a protected belief under the EA 2010,%2 have highlighted the potential
for a clash of views and values on this subject matter.

4.217 We recognise that there are diverse views in relation to understandings of sex and
gender, and we do not seek to resolve these questions, nor issues relating to civil
recognition of transgender rights, through the blunt instrument of the criminal law.

4.218 However, transgender people are already a protected group under hate crime laws,
and there is a strong evidence base for this protection. Transgender people
experience highly disproportionate levels of violence and abuse on the basis of who
they are.5® In this sense, they clearly meet the criteria for protection under hate crime
laws that we set out in the previous chapter.

4.219 To the extent that there is anxiety that the protection of “transgender identity” in hate
crime laws could lead to the suppression of legitimate freedom of expression — for
example, suppression of “gender critical” views and their expression, we consider this
to arise largely out of a lack of precision and specification in the underlying
communications offences that are sometimes prosecuted in this context. In particular,
as we have argued in several recent reports,® the offences found in section 1 of the
Malicious Communications Act 1988, and section 127 of the Communications Act
2003 are vague, and leave a great deal to police and prosecutorial discretion. This
certainly seems to have been the real concern in the case of Miller, where the key

51 [2020] EWHC 225 (Admin).

52 Forstater v CGD Europe (2021), Appeal No.UKEAT/0105/20/JOJ. See
https://assets.publishing.service.gov.uk/media/60c1cce1d3bf7f4bd9814e39/Maya_Forstater v_.CGD Europ
e and others UKEAT0105 20 JOJ.pdf.

53 See Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, para11.11.

54 Abusive and Offensive Online Communications: A Scoping Report (2018) Law Commission Report No 381;
Modernising Communications Offences: A Final Report (2021) Law Commission Report No 399.
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finding of the trial judge was that the underlying section 127 offence had not been
committed.

4.220 In our recent report on reforms to the Communications Offences, we recommend that
these offences be repealed, and replaced by offences that are far more precise, and
target the most serious and harmful conduct.%®

4.221 The key question that arises in this review is whether the current definition of
transgender in the Sentencing Code is appropriate.

4.222 As we have previously noted, the current definition appears to be sufficiently flexible
so as to cover people who cross-dress. It is arguable that it also includes non-binary
persons. In the civil context, in the 2020 decision of Taylor v Jaguar Land Rover Ltd,
the Employment Tribunal found that the term “gender reassignment” was capable of
including people on a spectrum that was not necessarily fixed at one biological sex or
another “without any violence to the statutory language”.> The facts of the case
involved an engineer who had worked at Jaguar Land Rover for more than 20 years.
She had previously presented as male but in 2017 began identifying as gender fluid,
from which time she started to dress in women'’s clothing. In light of this, she began to
be subjected to insults and abusive jokes at work. Jaguar Land Rover had argued that
the claimant’s then status as gender fluid/non-binary did not fall within the definition of

gender reassignment under the EA 2010.

4.223 This is a relatively untested finding of a lower tribunal, and it is not in any event
directly applicable to the context of hate crime laws, which uses the arguably broader
term “transgender.” It is also an evolving area of law, and it is noteworthy the
subsequent Employment Appeal Tribunal case of Forstater, which considered the
protection of “gender critical” beliefs under the EA 2010, emphasised that the view
that sex was binary and immutable is consistent with the law.%”

4.224 We accept the force of the concern we have heard that the protection of intersex
persons should not be included in any definition that relates to transgender persons.
Our provisional proposal was that this group be a separately listed, and separately
described group, within a wider definition that included “transgender, non-binary or
intersex” persons. However, groups such as INIA Consortium strongly argued that this
was still inappropriate, and we accept this.

4.225 The usage of the terms “cross-dress” and “non-binary” in our provisionally proposed
definition also proved divisive.

4.226 In the case of the term “cross-dress”, the LGB Alliance argued that reference to styles
of dress “trivialises the subject of hate crime”. Others considered it to be potentially
limiting and outdated. While we accept the concern that some view the term as
outdated, we consider that there is sufficient justification for inclusion of this category

5 Modernising Communications Offences: A Final Report (2021) Law Commission Report No 399.

5 Taylor v Jaguar Land Rover Ltd, the Employment Tribunal (14 September 2020) Case No 1304471/2018,
para 178.

57 Forstater v CGD Europe (10 June 2021) Appeal No.UKEAT/0105/20/J0J, para 114. Available at
https://assets.publishing.service.gov.uk/media/60c1cce1d3bf7f4bd9814e39/Maya Forstater v.CGD Europ
e_and _others UKEATO0105 20 JOJ.pdf.
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in the scope of protection afforded by the broader transgender grouping in hate crime
laws. As a highly visible manifestation of gender diverse behaviour, cross-dressing
can place a person at high-risk of transphobic abuse, harassment and violence.

4.227 In relation to the term “non-binary”, whilst some supported the explicit recognition of
this emerging category, others considered it a nebulous term.

4.228 On reflection both of these more specific groups might be more usefully subsumed
into a broader category of “gender diverse”; which was an overarching term suggested
by several stakeholders.

4.229 The term “gender diverse” would more clearly include people who experience criminal
hostility on the basis of non-conformity with gender roles and expectations. We also
consider it to be more durable over time in the event that some of the more specific
current terminology changes and evolves.

Recommendation 5.

4.230 We recommend that the term “transgender” in hate crime laws be replaced with the
term “transgender or gender diverse”.

4.231 The definition of “transgender or gender diverse identity” should include people who
are transgender or transsexual men or women, and people who are gender diverse;
for example, people who are non-binary, and people who otherwise do not conform
with male or female gender expectations; for example people who cross-dress.

Variations in sex characteristics

4.232 As we have concluded that variations in sex characteristics should not be included in
a definition encompassing transgender and gender diverse people, a further question
arises as to whether a separate category of “variations in sex characteristics” should
be created.

4.233 In Scotland, a sixth characteristic “variations in sex characteristics” has been added in
the Hate Crime and Public Order Act (Scotland) 2021, defined as follows:%®

A person is a member of a group defined by reference to variations in sex
characteristics if the person is born with physical and biological sex characteristics
which, taken as a whole, are neither—

(a) those typically associated with males, nor
(b)  those typically associated with females,

and references to variations in sex characteristics are to be construed
accordingly.

58 Hate Crime and Public Order Act (Scotland) 2021, s 11(8).
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4.234 Part of the reason the Scottish government included this provision was that explicit
reference to “intersexuality” already existed in section 2 of the Offences (Aggravation
by Prejudice) (Scotland Act) 2009. This defined transgender identity as:

a) transvestism, transsexualism, intersexuality or having, by virtue of the
Gender Recognition Act 2004, changed gender, or

b) any other gender identity that is not standard male or female gender identity

4.235 Whereas we consider that there is a good argument that other forms of gender
diversity might be considered part of the existing definition of “transgender”, it is much
less clear that variations in sex characteristics — as an entirely different concept —
would fall within even the expansive definition currently adopted in the Sentencing
Code.

4.236 A question then arises whether “variations in sex characteristics” should be added as
a distinct characteristic in its own right. The Intersex: New Interdisciplinary
Approaches (INIA) Consortium argued strongly that it should:

Intersex people should be included in hate crime law in recognition of the harms
intersex people can face on the basis of hate towards differences of sex
characteristics. In some regions around the world, intersex people are subject to
infanticide and mutilation.

Where individuals may have visible intersex characteristics or non-conforming
appearances they are at greater risk of being subject to violence and discrimination.
Intersex people also experience physical assault and (sexual) violence within
families, in society and in medical settings. In the 2019 European Union Agency for
Fundamental Rights LGBTI study, intersex participants stated that their biggest
problem was discrimination (34%) and bullying and/or violence (33%) on the basis of
their sex characteristics. (The Equality Network in Scotland, in preparation for the
Scottish Hate Crime legislation consultation, ran a survey on experiences of LGBTI
hate crime and the responses further outline experiences of hate crime, prejudice
and discrimination.

Inclusion is also important for deterrence. Non-consensual medical interventions that
are performed on intersex young people are often based in fears of future stigma
and harmful treatment to the intersex person if they look different. Inclusion in hate
crime legislation makes it clear that this behaviour is not acceptable.

Including sex characteristics can also help empower intersex people. A history of
silence and secrecy around intersex people in society and within families reinforces
the idea that intersex people should not speak up about issues or harms they face.
Inclusion is helpful in signalling that intersex people are recognised and have an
avenue to report harms they experience.

4.237 However, while we accept the genuine concerns that have driven the suggestion that
“sex characteristics” (INIA’s preferred terminology) should be included as a separate
category in hate crime laws, there is currently very little evidence that people with
variations in sex characteristics are the victims of crime involving hostility towards their
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intersex status. We do not dismiss the possibility that this does occur, but at present
such data is not available.

4.238 Some other jurisdictions provide specific protection in anti-discrimination laws. For
example, in Australia, several jurisdictions have introduced anti-discrimination laws
that provide protection on the basis of “intersex status”® or “sex characteristics”.®°
South Africa® has also introduced similar anti-discrimination laws.

4.239 Where people with variations in sex characteristics are the victims of crimes that are
founded on transphobia or homophobia, the law will be able to recognise this as a
form of hate crime; though not specifically intersex hate crime. This phenomenon of
“misplaced hatred” is not uncommon in hate crime laws. For example, Sikh people are
not infrequently the targets of Islamophobic hatred.

4.240 We recognise that some intersex people may be disappointed with this conclusion.
We are grateful for the time that intersex people, and organisations that represent
them have taken in engaging with the review, and in particular for emphasising the
need for variations in sex characteristics not to be wrongly conflated with transgender
identity.

4.241 We would further suggest that the government keep under review the issue of
discrimination and violence experienced by intersex people, and consider inclusion of
this characteristic in anti-discrimination and hate crime laws in the future if evidence to
support such an approach emerges.

DISABILITY

4.242 The current definition of disability in hate crime laws is “any physical or mental
impairment”.®2

4.243 This definition is based on a similar definition that is used in section 6 of the EA 2010.
However the definition in hate crime laws is broader than the EA 2010 definition
because unlike the EA 2010, there is no additional requirement that the “the
impairment has a substantial and long-term adverse effect on [a person’s] ability to
carry out normal day-to-day activities.”®3

4.244 In our consultation paper we noted that the current definition suffered somewhat from
the fact that it was extremely widely cast, and the term “disability” was not something
that certain groups necessarily identified with, notably the deaf community.

4.245 However, we also found that the definition was well established, was broad enough to
encompass the groups in need of protection under hate crime laws, and there was no

5 Sex Discrimination Act 1984 (Cth), s 5C; Anti-Discrimination Act 1998 (Tas), s 16, Equal Opportunity Act
1984 (SA), s 29(4).

60 Discrimination Act 1991 (ACT), s 7(1)(v); Equal Opportunity Act 2010 (Vic), s 6(oa).
61 Promotion of Equality and Prevention of Unfair Discrimination Act 2000 (SA), s 1.
62 Sentencing Code, s 66(6)(d).

63 Equality Act 2010, s 6(1).
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obviously preferable alternative to replace it. We therefore recommended that it
remain essentially unchanged.

4.246 We were, however, concerned about circumstances where an individual experienced
hostility and abuse on the basis that they were wrongly perceived to lack disability. We
suggested that one way to address this might be to include “presumed lack of
disability” within the scope of hate crime laws.

Consultation

4.247 The first question we asked — at Consultation Question 9 — was whether consultees
considered that that current definition of “disability” should be retained.

We invite consultees’ views on whether the current definition of disability used in the
Criminal Justice Act 2003 should be retained.

4.248 Significantly fewer consultees responded to this question than the previous questions
regarding characteristic definitions. The majority were in favour of retaining the current
definition of disability because it is clear and easy to understand, as well as being
broad and flexible. Of those who responded negatively, many were against hate crime
laws in general or against specifying protected characteristics.

4.249 The majority of stakeholders were in support of retaining the current definition —
seeing it as broad and flexible enough to cover a wide array of disabilities, conditions
and impairments.

4.250 The Law Society stated:

The very broad definition of ‘any physical or mental impairment’ is, in our view, clear
and appropriate (para 11.92). While we accept that some people take issue with
aspects of the term and advocate disaggregating all the various physical and mental
conditions, it is very important in the context of the criminal law that definitions are
simple to apply and flexible enough to ensure that a wide array of disabilities and
conditions are protected. We therefore have no objection to the Commission’s intent
to retain the current definition.

4.251 The CPS agreed:

The definition of disability in the Criminal Justice Act 2003 and the Sentencing Act
2020 is very broad. We are not aware of any need to further extend or narrow it.

4.252 The NPCC was similarly supportive:

Most chief officers were supportive of the 2003 CJA definition and felt that a broad
definition is the most appropriate test in these circumstances. Some mentioned the
importance of coverage for those with a learning disability, sensory impairment etc
but we have always advised the CJA should be interpreted broadly until case law
places any restrictions.

4.253 The Bar Council was concerned that further categorisation or definition could create
unnecessary complexity and lead to confusion:
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the Bar Council is not in a position to comment on the experiences of individuals
who have a disability and the appropriateness of that term. It is, though, a term
which has a commonly understood and accepted meaning and the current statutory
definition is equally clear. There is a risk that any attempt at further categorisation or
definition will cause further unnecessary complexity and could lead to confusion.

4.254 The Foundation for People with Learning Disabilities and Mental Health Foundation

was in support of retaining the current definition because it explicitly includes mental
impairment.

4.255 The National AIDS Trust and the West Midlands Police and Crime Commissioner

were both in favour of retaining the current definition because it includes people living
with HIV.

4.256 Changing Faces made a case for a “visible difference” characteristic to be introduced.

4.257 The APCC also suggested the explicit inclusion of people with a visible difference, as

well as deaf people, people on the autism spectrum and those living with HIV:

We would suggest that - similar to the proposals for changes to the definition of
transgender to include the experiences of non-binary and intersex people - the
current definition of disability could also be expanded to include the experiences of
people with a scar, mark or condition on their face or body that makes them look
different; deaf people; people on the autism spectrum; those living with HIV and
other groups. Similarly, the category could additionally be given a broader title to
reflect the inclusion of these groups.

4.258 The Free Speech Union was in support of retaining the current definition because it is

against it being extended to cover disfigurement:

We do not approve of the existence of protected classes here in any case; and we
certainly do not think they should be extended. It follows that we would not support
the idea that disability should be extended to cover disfigurement. Other than that,
we see no reason to modify the present definition.

4.259 A number of institutional stakeholders were of the view that the definition should align

with the Social Model of Disability. Although the Welsh Government was broadly in
support of retaining the definition, it noted that it has adopted the Social Model of
Disability in its disability policy framework:%*

For the reasons of inclusivity identified in the consultation paper, we are content for
the current definition of disability used in the Criminal Justice Act 2003 to be
retained, providing this approach is consistent with the views of disabled people
received as part of consultation. It should be noted that the Welsh Government has
adopted the Social Model of Disability, which makes an important distinction

64
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Specifically, the model distinguishes between “impairment” and “disability”. It recognises that people with
impairments are disabled by barriers that commonly exist in society. These barriers include negative
attitudes, and physical and organisational barriers, which can prevent disabled people’s inclusion and
participation in all walks of life. See further: Welsh Government, Action on Disability: The Right to
Independent Living (2019) avallable at https://gov.wales/sites/default/files/publications/2019-09/action-on-
disability-the-right-to-independent-living-framework-and-action-plan.pdf.
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between ‘impairment’ and ‘disability’. The Welsh Government is committed to work
to increase understanding of the Model across Welsh Government and beyond.

4.260 The Foundation for People with Learning Disabilities and Mental Health Foundation
suggested that accompanying guidance should explain that people with learning
disabilities fall within the scope of the definition and thus are protected by the
legislation:

We recommend that guidance and supporting materials explaining the Act should
make it absolutely clear that crimes against people with learning disabilities are likely
candidates for aggravated offences and enhanced sentencing. This would help to
build awareness that there are additional tools available to police forces and
prosecutors to use when dealing with crimes committed against people with learning
disabilities.

4.261 Dr Jen Neller, Birkbeck University of London argued for an expanded definition:

| wonder if the definition might be extended to any physical or mental impairment,
injury or medical condition. This would seem to cover those who do not identify with
the label ‘disabled’ listed in paragraph 11.99, as well as persons with skin
conditions, scars and other physical but non-impairing irregularities. | am concerned,
however, as to how broader definitions (as well as existing ones) may feature in low
level offences, where off-hand comments about a person’s appearance or mental
acuity, for example, will often be quite incidental to the offence.

Wrongly presumed lack of disability

4.262 We then asked a question that related to a further concern we had heard — that
violence and abuse is sometimes directed at disabled people, or carers, that takes the
form of a challenge to whether they are “really” disabled, or otherwise entitled to a
particular form of access or service. CPS guidance on disability hate crime describes
this as follows:

There are a number of common triggers for crimes against disabled persons, for
example: access or equipment requirements, such as ramps to trains and buses,
can cause irritability or anger in perpetrators; perceived benefit fraud; jealousy in
regard to perceived "perks", such as disabled parking spaces.®®

4.263 However, despite the harm experienced by the victim, it can be difficult to prosecute
this conduct as a form of disability hate crime because the hostility is based upon the
offender’s perception that the victim is not disabled. We therefore questioned whether
there may be value in extending the protection of the law to include hostility on the
basis of a “wrongly presumed” lack of disability.

4.264 Consultation Question 10 was as follows:

65  Crown Prosecution Service, Disability Hate Crimes and other crimes against disabled people (15 August
2018), available at https://www.cps.gov.uk/legal-guidance/disability-hate-crime-and-other-crimes-against-
disabled-people-prosecution-guidance.
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We invite consultees’ views on whether criminal conduct based on a wrongly
presumed lack of disability on the part of the victim should fall within the scope of
protection afforded by hate crime laws.

4.265 There was a mixed response from institutional stakeholders and the majority of
individuals responded negatively. There was also significant confusion over this
question — a number of consultees stated that they did not understand the question.

4.266 Several consultees thought that criminal conduct based on a wrongly presumed lack
of disability should fall within the scope of protection.

4.267 The CPS stated:

We are aware that disabled people are frequently victimised due to an incorrect
presumption that they are not actually disabled and/or are falsely claiming to be
disabled. These cases are considered by the victims and by the wider community to
be disability hate crime but cannot be prosecuted as such because of the current
definition of disability hostility contained in s.146 Criminal Justice Act 2003 and s.66
Sentencing Act 20[20]. This is an anomaly which results in injustice for disabled
victims in this type of case. This anomaly should be rectified by including a
‘perceived lack of disability’ within the definition of ‘hostility based upon disability’.

4.268 The Law Society agreed:

Given the examples outlined in the consultation paper where the CPS has had
cases where people are targeted because they are wrongly presumed not to have a
disability, or to be exaggerating their disability (e.g. attacks on blue badge holders
and people in wheelchairs (see para 11.108)), it seems reasonable to include
presumed lack of disability. The type of offending in both contexts seems to logically
sit within the hate crime regime.”

4.269 Several consultees thought that this would help to extend protection to individuals with
hidden/invisible disabilities.®®

4.270 However, some stakeholders and individuals thought that this type of offending does
not fall neatly within the hate crime framework, since it is not motivated by hatred.

4.271 For example, the Welsh Government stated:

This is evidentially a common experience for disabled people across the UK and it is
important that their views are received in response to this consultation question.

However, it is difficult to see how the targeting of those with hidden impairments
could be seen as motivated by hatred for disabled people. It would seem perverse
for a perpetrator to be given a sentence uplift for hate crime where they state that
their actions were actually motivated by genuine concern to ensure disabled people
can access services which they need.

Such behaviour may be due to the hidden nature of the impairments, but criminal
conduct could then be prosecuted under general public order offences rather than

66 The Office of the Police and Crime Commissioner for Northumbria; The Magistrates Association; The APCC.
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the hate crime regime. Nevertheless, seeking the views of those with hidden
impairments is crucial to ensure they have an appropriate legal remedy when
criminal actions take place.”

4.272 The Government Independent Advisory Group on Hate Crime also did not agree:

No — by definition this is not a Hate Crime. It may be highly harmful, but the
motivation by definition is not hatred.

4.273 British Transport Police and MOPAC also argued that behaviour of this kind should
not be considered a hate crime, as did several members of the public:

(1)  “Ifit's wrongly assumed it's not fuelled by hate??”

(2) “This makes no sense. A person cannot be guilty of hatred towards a disabled
person if they do not perceive that person to be disabled.”

(3)  “l am relatively sure that it shouldn't come under hate crime because that
appears to be ignorance, and not actual active hate.”

4.274 A number of consultees responded negatively because they believed that adding
“presumed lack of disability” to the definition of disability would prevent people from
challenging the misuse of disability services and facilities. For example, a member of
the public said: “I disagree with adding ‘mistaken presumption’ to the disability
definition as | believe this will inhibit proper challenges to people who may be
misusing or misappropriating certain concessions, privileges and benefits that are
granted to those with disabilities.”

Conclusion following consultation
Retention of the current definition

4.275 Overall, there was strong support to retain the current definition of disability.
4.276 We are grateful for suggestions to improve the current definition, in particular:

(1)  The Welsh Government suggested the adoption of the Social Model of
Disability, which distinguishes between ‘impairment’ and ‘disability’. This model
recognises that people with impairments are disabled by barriers that commonly
exist in society.

(2) Changing Faces made a case for a “visible difference” characteristic to be
introduced. The APCC also suggested the explicit inclusion of people with a
visible difference, as well as deaf people, people on the autism spectrum and
those living with HIV.

(3) Dr Jen Neller, Birkbeck University of London suggested that “the definition
might be extended to any physical or mental impairment, injury or medical
condition.”

4.277 However, while we recognise that “disability” is not a term that perfectly describes the
experience of all the victims that it protects, it has the advantage of being simple,
flexible, and well understood. For example, it includes deaf people, people with
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autism, people living with HIV, and people with disfigurements, all of whom, while not
necessarily strongly identifying with the term “disability”, are clearly appropriate groups
for protection under hate crime laws. It is also (subject to some small differences
enumerated at paragraph 4.243) largely consistent with the equivalent definition used
in the EA 2010. As we have indicated elsewhere in this chapter, we consider
consistency of approach with the EA 2010 to be desirable where feasible, as it
improves the clarity and consistency of the law.

4.278 We therefore recommend that the term “disability” and its current definition be
retained.

Recommendation 6.

4.279 We recommend that the definition of “disability” in hate crime laws be retained in its
current form.

Wrongly presumed lack of disability

4.280 Responses to our proposals to deal with abusive and violent challenges made to
disabled people on the basis that they are “not disabled” or not entitled to the relevant
service garnered mixed responses.

4.281 It seems clear based on the CPS response and testimony we have heard from
disabled victims that this is a real issue. However, many considered that our proposal
would capture circumstances that do not involve hostility or hatred towards disability,
and was therefore overly inclusive.

4,282 Having considered the matter further, we agree that our proposal was overly inclusive,
and risked undermining the legitimacy of hate crime laws.

4.283 We do consider that there remains a serious issue surrounding the challenging of
disabled persons’ right to access services — sometimes through violence and abuse —
and our recommendations in Chapter 9 to revise the legal test to include motivation by
“hostility or prejudice” may be better adapted to this circumstance.

ASSOCIATION WITH PROTECTED GROUPS

4.284 A final issue that arises in the context of the current characteristics is the
inconsistency in the scope of the protection afforded by the language of the
characteristics in the current law. Whilst the law is clear that “association” with
members of a racial or religious group is included within the scope of the protection of
these characteristics, no such clarification exists in relation to sexual orientation,
disability and transgender identity. In our 2014 consultation paper we stated that:

We agree with consultees that any new aggravated offences should apply to
offending in which the defendant demonstrates hostility, or is motivated by hostility,
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towards a person based on that person’s association with disabled people (or with
people of a particular sexual orientation, or who are transgender).%’

4.285 We also noted that if an equivalent reform were not adopted in relation to enhanced
sentencing this would have the “unfortunate consequence” of creating an
inconsistency and a gap of protection in the law.%®

4.286 We did not ask a specific question about this issue again in our 2020 consultation
paper, however we did ask a range of other questions relating to parity of protection
across the currently protected groups. In Chapter 8 of this report we recommend
extension of the aggravated offences to all five characteristics, and in Chapter 10 we
make a similar recommendation for a consistent approach to stirring up hatred
offences across all these characteristics.

4.287 Consistent with the approach of parity of protection, we reiterate the view that we
expressed in 2014 that the law should explicitly include hostility towards victims on the
basis of “association” with these protected characteristics: disability, sexual orientation
and transgender or gender diverse identity.

Recommendation 7.

4.288 We recommend that, consistent with the current approach to race and religion, the
scope of protection for disability, sexual orientation and transgender or gender
diverse identity be extended to “association” with these characteristics.

67 Hate Crime: Should the Current Offences be Extended? (2014) Law Com No 348, p 159.
68 Hate Crime: Should the Current Offences be Extended? (2014) Law Com No 348, p 159.
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Chapter 5: Recognising sex or gender in hate crime
laws

INTRODUCTION

5.1 As part of our review of hate crime laws in England and Wales, we have been
specifically asked to consider:

whether crimes motivated by, or demonstrating, hatred based on sex and gender
characteristics... should be hate crimes, with reference to underlying principle and
the practical implications of changing the law.’

5.2  We first considered this question in Chapter 12 of our consultation paper, and
provisionally proposed the addition of sex or gender to hate crime laws.? However, we
also invited consultees’ views about how far this protection should extend, asking
whether offences that are particularly associated with violence against women and
girls (VAWG), such as sexual offences, should be excluded from the scope of sex or
gender-based hate crime laws.?

5.3 In this chapter, we re-visit the question of whether sex or gender characteristics
should be added to hate crime laws, reflecting upon consultation responses, as well
as further policy development undertaken on this complex issue.

5.4  We focus on the possibility of including hostility based on sex or gender as an
aggravating factor for existing criminal offences. The possible creation of a stirring up
hatred offence on the grounds of sex or gender engages distinct issues and is
therefore separately analysed in Chapter 10 of this report.

5.5 Our final recommendation is that sex and gender should not be added as a
characteristic for the purposes of enhanced sentencing and aggravated offences. This
departs from the provisional proposal in our consultation paper. We set out our
reasoning in greater detail in this chapter, but in very broad terms, we have reached
the view that hate crime recognition would not be an effective solution to the very real
problem of violence, abuse and harassment of women and girls in England and
Wales, and may in fact be counterproductive in some respects.

5.6  This decision has not been taken lightly. It is an issue to which we have devoted
significant thought, reflection and analysis, to ensure that all viable options for reform
have been duly considered. We outline these options in detail at paragraphs 5.328 to
5.374. Most of the options that we have considered involve a bespoke treatment of

1 Law Commission website, Hate Crime https://www.lawcom.gov.uk/project/hate-crime/.

2 Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, Consultation
Question 11, para 12.194.

3 Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, Consultation
Question 11, para 12.194. The content of Chapter 12 of our consultation paper is further summarised as
paragraphs 5.25 to 5.33.
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5.7

5.8

sex or gender for the purposes of hate crime laws, that differs from that of the other
characteristics.* The reason for this, as we outlined in our consultation paper and
explain further in this chapter, is that crimes connected with sex or gender
characteristics raise unique issues that are not present to the same extent in relation
to the existing five characteristics protected in hate crime laws. After giving each
option careful consideration, we find that they all involve unsatisfactory compromises.
Having due regard to “the practical implications of changing the law”, as our terms of
reference direct, we do not consider that any of the possible options represent a
desirable policy course. Instead, more targeted options outside the hate crime
framework — such as a possible offence of public sexual harassment — should be
considered to address some of the specific concerns that have driven calls for
misogyny to be included within hate crime laws. This, we argue, might complement
other law reform work we are currently undertaking in areas such as intimate image
abuse, and the use of evidence in rape and sexual offence trials.

In reaching this conclusion we wish to emphasise that we are not suggesting that
crimes involving hostility towards women (or men) are any less serious than crimes
that fall within the scope of one of the existing protected characteristics. Hate crime
laws are an important means by which the criminal law recognises the distinct harms
associated with characteristic-based offending. However, they are not the only means
by which sentences can reflect significant harm. Recognition within the hate crime
framework is also not necessary to ensure appropriate support is provided to victims
of crime, and indeed many consultees considered VAWG-specific services to be
superior in this regard.

Ultimately, we consider hate crime laws to be the wrong solution to a very real
problem. We recognise that many people may disagree with our conclusion and find it
difficult to understand given the prevalence of sex and gender-based violence and
abuse. We wish to stress that despite the significant public debate around this issue,
our recommendations have been decided independently by the Commission, on the
strength of the evidence and policy considerations before us.

BACKGROUND

5.9

5.10

The possible use of hate crime laws to tackle violence and hostility against women
has gained prominence throughout the United Kingdom (UK) in recent years.

In 2016, Nottinghamshire Police piloted the recording of “misogyny hate crime”.® The
force categorised the following behaviours, directed towards women, as misogyny
hate crimes:

In this report, we recommend that all existing hate crime characteristics should be protected in the

aggravated offences and enhanced sentencing regime (see further Chapter 8), as well as the stirring up
offences (see Chapter 10).

5 In addition to the five protected characteristics that are recognised by hate crime laws in England and
Wales, local police forces also record crimes accompanied by hostility towards victims’ other personal
characteristics as hate crime; see Her Majesty’s Inspectorate of Constabulary and Fire & Rescue Services,
Understanding the difference, The initial police response to hate crime (July 2018) p 91, available at
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/understanding-the-difference-the-initial-

police-response-to-hate-crime.pdf.
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5.11

Whistling, leering, groping, sexual assault, being followed home, taking unwanted
photos on mobiles, upskirting, sexually explicit language,
threatening/aggressive/intimidating behaviour, indecent exposure, unwanted sexual
advances and online abuse.®

Women were encouraged to report this behaviour when they experienced it. When it
was reported, Nottinghamshire Police categorised it either as “misogyny hate crime”
or as a “misogyny hate incident”, depending on whether the relevant conduct
amounted to a criminal offence. When an independent evaluation of the pilot scheme
was conducted in 2018, 174 women had reported misogyny hate crimes from April
2016 to March 2018. 73 of these were classified as crimes and 101 were classified as
incidents.”

5.12 Following this, other police forces voluntarily started to record sex or gender-based

hate crime, for example Northamptonshire,® North Yorkshire,® and Avon and
Somerset. !0

5.13 In March 2021, the issue of “misogyny hate crime” gained renewed political and media

attention in England and Wales. This followed the brutal murder of Sarah Everard, a
33-year-old woman who was abducted and murdered while walking home in South
London on 3 March 2021.""

5.14 As well as prompting calls for “misogyny hate crime” to be recognised,'? Sarah

Everard’s murder sparked a national conversation about women and girls’ safety, and
their experiences of violence.'® This particularly focused on the sexual harassment
that women and girls experience when occupying public spaces such as streets, and
women and girls’ collective feelings of unsafety in these spaces. Thousands of
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L Mullany and L Trickett, Misogyny Hate Crime Evaluation Report (Nottingham’s Women’s Centre, 2018) p
3.

Northamptonshire Community Safety, Hate crime or hate incidents, available at
https://www.northamptonshire.gov.uk/councilservices/fire-safety-and-emergencies/community-
safety/Pages/hate-crime-or-hate-incidents.aspx.

North Yorkshire Police, Fire and Crime Commissioner, “Misogyny recognised as a hate crime in North
Yorkshire” (10 May 2017), available at https://www.northyorkshire-pfcc.gov.uk/news/misogyny-recognised-
hate-crime-north-yorkshire/.

Avon and Somerset Police, “Gender hate crime now recognised in Avon and Somerset” (16 October 2017).

BBC News, “Sarah Everard murder: Met PC Wayne Couzens pleads guilty” (9 July 2021)
https://www.bbc.co.uk/news/uk-england-london-57774597.
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Times (15 March 2021) available at https://www.nytimes.com/2021/03/14/world/europe/sarah-everard-
women-protest.html; BBC News, “How a woman’s death sparked a nation’s soul-searching” (14 March
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(predominantly) women shared stories online about the time and effort they expend
trying to stay safe when carrying out everyday tasks such as travelling home.™

On 17 March 2021, the Government announced that from Autumn 2021, all police
forces in England and Wales will be required to record “crimes of violence against the
person that are perceived by the victim to be motivated by hostility towards their
sex”."® Speaking in the House of Lords, Baroness Williams of Trafford said:

| advise the House that on an experimental basis, we will ask police forces to identify
and record any crimes of violence against the person, including stalking and
harassment, as well as sexual offences where the victim perceives it to have been
motivated by a hostility based on their sex. As | have said, this can then inform
longer-term decisions once we have considered the recommendations made by the
Law Commission. We will shortly begin the consultation with the National Police
Chiefs’ Council and forces on this with a view to commencing the experimental
collection of data from this autumn.®

Beyond England and Wales, two other reviews in Scotland and Northern Ireland have
recently considered whether sex or gender should be recognised in hate crime laws.

In 2018, the independent review of hate crime legislation in Scotland (“the Bracadale
review”) recommended that there should be a new statutory aggravation based on
“gender” hostility in Scottish criminal law. '

However, the Hate Crime and Public Order (Scotland) Act 2021 did not add a
statutory aggravation relating to sex or gender. Instead, section 12 of the Act created
a power for Ministers to add the characteristic of “sex” by regulations.

A “Working Group on Misogyny and Criminal Justice in Scotland” has been set up
independently to consider how the Scottish criminal justice system deals with
misogyny. This includes looking at whether there are gaps in the law that could be
addressed by a specific criminal offence to tackle such behaviour, and whether a
statutory aggravation and/or a stirring up of hatred offence in relation to the
characteristic of sex should be added to the Hate Crime and Public Order (Scotland)
Act 2021 by regulation at a future date. The group is being chaired by Baroness
Helena Kennedy QC."8

4 BBC News, “Sarah Everard: How a woman's death sparked a nation's soul-searching” (11 March 2021)
available at: https://www.bbc.co.uk/news/uk-56384600.

5 Hansard (HL), 17 Mar 2021 vol 811, col 370.
6 Hansard (HL), 17 Mar 2021 vol 811, col 370.

7 Lord Bracadale, Independent review of hate crime legislation in Scotland: final report (May 2018)
Recommendation 9, p 43, available at https://www.gov.scot/publications/independent-review-hate-crime-
legislation-scotland-final-report/.

18 For further details see Misogyny and Criminal Justice in Scotland Working Group:
https://www.gov.scot/groups/misogyny-and-criminal-justice-in-scotland-working-group/.
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5.20

5.21

In 2020, an independent review of hate crime legislation in Northern Ireland led by
Judge Desmond Marrinan also recommended that “sex/gender be included as a
protected characteristic” in Northern Ireland.™

The Republic of Ireland recently introduced the Criminal Justice (Hate Crime) Bill 2021
which would include “gender” (including “gender expression”) as one of the protected
characteristics alongside race, colour, nationality, religion, ethnic or national origin,
sexual orientation, and disability.°

THE CONSULTATION PAPER

5.22

5.23

5.24

5.25

5.26

5.27

We considered whether sex or gender should be added to hate crime laws in Chapter
12 of our consultation paper.

Our approach in Chapter 12 was shaped by the three criteria that we outlined in
Chapter 10 of the consultation paper:

(1) Demonstrable need: evidence that crime based on hostility or prejudice
towards the group is prevalent.

(2) Additional harm: evidence that criminal targeting based on hostility or
prejudice towards the characteristic causes additional harm to the victim, other
members of the targeted group, and society more widely.

(3) Suitability: protection of the characteristic would fit logically within the broader
offences and sentencing framework, prove workable in practice, represent an
efficient use of criminal justice resources, and is consistent with the rights of
others.

These criteria were designed to guide the addition of new hate crime characteristics.
They sought to incorporate a minimal criminalisation approach to the development of
the law and reflect understandings about hate crime law’s theoretical underpinnings.

Applying the first and second of these criteria, we found that the case for recognising
sex or gender-based hate crime was strong.

In relation to demonstrable need, we cited evidence that women are disproportionately
targeted for certain crimes and observed testimony and arguments to suggest that this
criminal targeting of women has been linked to prejudice and/or hostility towards their
sex or gender.?

In relation to additional harm, we outlined evidence that criminal targeting linked to sex
or gender-based prejudice and/or hostility can cause additional harm to primary

9 Hate crime legislation in Northern Ireland Independent Review (November 2020) at para 7.138, available at
https://www.justice-ni.gov.uk/sites/default/files/publications/justice/hate-crime-review.pdf.

20 See Criminal Justice (Hate Crime) Bill 2021, Head 2 (Interpretation), available at:
http://www.justice.ie/en/JELR/General _Scheme Criminal Justice (Hate Crime) Bill 2021.pdf/Files/Genera

| Scheme Criminal_Justice (Hate Crime) Bill 2021.pdf.

21 See Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, paras
12.32to0 12.75.
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victims of the targeting, to others who share the characteristic, as well as to wider
society.?? For example, we highlighted how the prevalence of gendered harassment in
particular spaces has been linked to women collectively feeling unsafe in those
spaces. In turn, this can act as a barrier to women and girls’ societal participation —
they might avoid certain areas if travelling alone or choose not to express opinions
online.

5.28 However, notwithstanding our provisional view that the first two criteria were met, we

also found that the suitability criterion was much more difficult to satisfy in the context
of sex or gender. We identified a range of suitability concerns that might arise as a
result of recognising sex or gender-based hate crime. These included:

(1)  Potentially harmful consequences:

(@) It has been argued that violence against women and girls is closely
related to sex or gender-based prejudice and inequality. Some groups
have been concerned that if the gendered nature of VAWG must be
expressly proven via hate crime laws, then this understanding would be
unduly limited to cases where there was proof that specific gendered
language was used.?

(b)  Research has indicated that sex or gender-based hostility is more likely
to be identified or proven in the context of sexual violence perpetrated by
strangers, in non-private settings, particularly where this is accompanied
by physical violence.?* This has raised concerns that recognising sex or
gender as a hate crime characteristic could contribute to hierarchies of
sexual violence by re-introducing damaging standards of “real rape”?® — a
concept which falsely implies that a rape is more harmful, or is only real,
if it takes place in certain circumstances, for example if it is perpetrated
by a stranger in an alleyway.

(c) Inthe pre-consultation period, some stakeholders representing LGBT
victims also raised the concern that elevating “misogynistic sexual
offences” or “misogynistic domestic abuse”, might give the impression
that sexual offences or domestic abuse committed by opposite sex
perpetrators are considered to be more serious than those committed by
same sex perpetrators.?®
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23
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Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, paras 12.86 to
12.113.

Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250 paras 12.117 to
12.118.

J M Maher, J McCulloch and G Mason, “Punishing Gendered Violence as Hate Crime: Aggravated
Sentences as a Means of Recognising Hate as Motivation for Violent Crimes against Women” (2015) 41
Australian Feminist Law Journal 177. See Hate crime laws: A consultation paper (2020) Law Commission
Consultation Paper No 250, paras 12.119 to 12.120 for our discussion of this.

The term “real rape” was used by Susan Estrich in 1987, see S Estrich, Real Rape (1st ed 1987). For further
discussion, see para 12.119 of our consultation paper.

Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, para 12.121.
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(2) Difficulties relating to proof:2’

(a) It might be practically difficult to prove a sex or gender-based aggravation
in the context of VAWG crimes that usually take place in private, for
example sexual offences or domestic abuse.

(b)  There is a risk that adding a sex or gender aggravation to sexual
offences could compound well-documented difficulties of proof and low
conviction rates in the VAWG context. This is particularly acute when it
comes to sexual offences.

(3) Issues related to resources:?®

(@)  We considered whether the financial and time resources that the
implementation of sex or gender-based hate crime may require could be
spent more efficiently elsewhere in the VAWG context. This concern
exists against the backdrop of a criminal justice system that is already
heavily criticised because of very low prosecution and conviction rates for
sexual offences,?® as well as support services that are consistently facing
funding challenges®® and increasing service-user demand.?'

(4) Questions about whether hate crime is the right way to characterise VAWG
offending:32

(@)  The question of whether macro-factors such as sexism or misogyny can
accurately characterise offending was raised most pertinently in relation
to domestic abuse, specifically intimate partner violence. Intimate partner
violence can often involve a complex range of motivations that might
relate specifically to individual relationships. Men can be victims of
domestic abuse perpetrated by other men or by women, and women can
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Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, paras 12.122 to
12.127.

Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, paras 12.128 to
12.136.

HM Government, The end-to-end rape review report on findings and actions CP 437 (June 2021) available
at:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1001417/
end-to-end-rape-review-report-with-correction-slip.pdf; Centre for Women'’s Justice, End Violence Against
Women Coalition, Imkaan and Rape Crisis England and Wales, The Decriminalisation of Rape” (November
2020), available at https://www.endviolenceagainstwomen.org.uk/wp-content/uploads/C-Decriminalisation-

of-Rape-Report-CWJ-EVAW-IMKAAN-RCEW-NOV-2020.pdf; Clare Waxman, The London Rape Review,

Reflections and Recommendations (July 2019), available at
https://www.london.gov.uk/sites/default/files/rape review - final - web.pdf.

Women’s Budget Group, Life-Changing and Life-Saving, Funding for the women’s sector (December 2018)
pp 12 to 17, available at https://wbg.org.uk/wp-content/uploads/2018/12/WBG-Funding-Report-2.pdf.

HM Government, The end-to-end rape review report on findings and actions CP 437 (June 2021) para 51;
VAWG sector statement on COVID-19, available at https://www.womensaid.org.uk/vawg-sector-statement-
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Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, paras 12.137 to
12.140.
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5.29

5.30

5.31

5.32

experience domestic abuse perpetrated by other women. Some argue
this reflects the individualised nature of this abuse, over and above the
relevance of sex or gender-based prejudice.

(5) Concerns relating to double counting:*?

(@)  This concern exists because maximum sentences for sexual offences are
already high in England and Wales, reflecting the seriousness of these
offences. It might be argued that the length of these sentences implicitly
accounts for the fact that in many cases, they are targeted towards
women. In relation to domestic abuse, sentencing guidelines now
emphasise that “domestic abuse offences are regarded as particularly
serious within the criminal justice system”, guiding sentencers to assess
the offence as “more serious because it represents a violation of the trust
and security that normally exists between people in an intimate or family
relationship”.34

In response to these suitability concerns, we raised the possibility of excluding
offences that are associated with violence against women and girls from the scope of
sex or gender-based hate crime.3® However, we also identified further problems which
might arise where certain offences are excluded, for example, the coherence and
intelligibility of the law might be undermined.*

Notwithstanding our serious suitability concerns, we made a provisional proposal to
add a sex or gender-based characteristic to hate crime laws, because of the high
prevalence of crimes that have been linked to prejudice and/or hostility towards
women, as well as the extent and diversity of harm these crimes can cause. In
addition to seeking reactions to this provisional proposal, we invited consultees’ views
as to whether sexual offences, forced marriage, FGM and crimes committed in the
domestic abuse context should be specifically excluded from the scope of sex or
gender-based hate crime.

We also considered how a sex or gender-based characteristic should be framed in
law, asking whether protection should be specifically framed (i.e. limited to women) or
generally framed (i.e. gender neutral). We provisionally proposed that if a specific
approach were adopted, then the term “women” rather than “misogyny” should be
used, and if a gender-neutral approach were adopted, the term “sex or gender” rather
than exclusive use of “sex” or “gender” should be adopted.®’

We separately considered whether the stirring up offences should apply to sex or
gender in Chapter 18 of the consultation paper. We referred to evidence of online hate

33 Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, para 12.141.

3 Sentencing Council, Overarching principles: domestic abuse (24 May 2018), available at
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/domestic-abuse/.

3 We discussed how these carve outs might work at paras 12.142 to 12.176 of the consultation paper.

36 We discussed some of the problems that the carve outs might cause at paras 12.177 to 12.185 of the
consultation paper.

37 We discussed these issues at paragraphs 12.197 to 12.222 of the consultation paper.
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speech directed towards women, particularly “incel” content. The Commission for
Countering Extremism has defined “incels” as follows:

‘Involuntary celibates’ (or ‘Incels’) are an overwhelmingly male online community,
whose members understand society as a three-tiered hierarchy dictated by physical
appearance. Incels place themselves at the bottom of the pile, meaning that they
perceive themselves to be forced into involuntary celibacy. The Incel worldview has
been described as “a virulent brand of nihilism”, with many Incels advocating
violence against women. 3

5.33 We provisionally proposed that the stirring up offences should be extended to cover

sex or gender.3® We revisit this proposal in Chapter 10 of this report.

CONSULTATION QUESTIONS AND ANALYSIS OF RESPONSES

5.34 This section of the chapter is divided into the following sub-sections:

e Responses to Consultation Question 11 (part one) and Summary Question 2,
which asked whether consultees agreed that sex or gender should be added to
hate crime laws.

e Responses to Consultation Question 11 (part two) which asked whether certain
offences associated with VAWG should be excluded from the scope of sex or
gender-based hate crime.

¢ Responses to Consultation Questions 12 to 14, which asked a series of questions
about how sex or gender-based hate crime should be framed in law.

e Analysis of consultees’ responses.

e Options for reform.

RESPONSES TO CONSULTATION QUESTION 11 (PART ONE) AND SUMMARY
QUESTION 2: THE CASE FOR RECOGNISING SEX OR GENDER

5.35 The first consultation question that we asked on this issue concerned the case for

recognising sex or gender in hate crime laws. It was put to consultees in the following
way:

Consultation Question 11 (part one)

We provisionally propose that sex or gender should be recognised in hate crime laws.
Do consultees agree?
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See Commission for Countering Extremism, Operating with Impunity — Hateful Extremism: the need for a
legal framework (February 2021) p 30, available at
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CE_Operating_with _Impunity Accessible.pdf.

Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, paras 18.234 to
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A small majority of organisational consultees responded “other” to this question, whilst
approximately the same number of organisational consultees responded “yes” as
responded “no”.

A larger majority of individual responses to Consultation Question 11 (part one)
answered “no”. Out of the remaining individual responses, more respondents selected
“yes” than “other”.

In some instances, the additional comments provided by consultees differed from the
option they selected between “yes”, “no”, and “other”. For example, a significant
number of “no” and “other” responses were in favour of one or both of sex and/or
gender being added as protected characteristics. However, this still does not alter the
fact that most responses to Consultation Question 11 (part one) were opposed to the

addition of this characteristic in any format.
We also asked a very similar question in our summary paper:
Summary Question 2:

Should the characteristic of “sex or gender” be added to the characteristics protected
by hate crime laws?

Summary Question 2 did not elicit “yes”, “no” or “other” responses, instead consultees
were asked an open question. There were significantly more individual responses
expressing opposition to our proposal than support for it. The converse was true of
organisational responses to this summary question: there were significantly more
positive responses than negative responses.

Consultation responses highlighting the benefits of recognising sex or gender

5.41

5.42

The key arguments that consultees offered in favour of recognising sex or gender are
summarised under the relevant headings below.

The consultees cited below did not necessarily respond “yes” to the question of
whether sex or gender should be added as a protected characteristic in hate crime
laws. Some responded “other” because their support for hate crime recognition in this
area was in some way qualified.

Tackling the prevalence of crime that women experience and the harm it causes

5.43

5.44

Taking our three criteria as guidance, organisational consultees cited evidence of
criminal targeting that is directed towards women, highlighting its extensive
prevalence. They also discussed the harm this causes to women as individuals and as
a group, as well as to society generally.

Refuge provided detailed evidence that “women are targeted by men for some of the
most serious and violent crimes in the country”, and went on to argue that there is:

Clear evidence of the predominance of misogynistic crime in England and Wales...
falling on a continuum of misogyny, from the ‘everyday sexism’ of street harassment
and sexist online abuse, to threats of rape and violence (both online and offline) and
violence, including homicide.

135



5.45

5.46

5.47

5.48

5.49

5.50

136

Stakeholders particularly observed the extent of misogynistic abuse that women face
in online and offline public spaces.

The campaign group Our Streets Now made the following comments before including
26 testimonies (from their database of over 300 accounts) of public sexual
harassment directed towards women:

We believe that public sexual harassment is a human rights issue that reflects
societal discrimination. Misogyny and other forms of discrimination impacts our right
to public space. We do not all experience public sexual harassment the same. The
problem of street harassment can be committed on multiple grounds, from race to
disability to sexuality, and it is often due to several overlapping factors. Our focus is
centred on the prevalence and impact of gender-based public sexual harassment in
particular, but all forms of harassment are interlinked.

Our research and bank of testimonies can show that there is a demonstrable need
for “sex or gender” to be a protected characteristic, and that crimes motivated by
misogyny cause additional harm to the individual, to women, girls and non-binary
people, as well as to wider society.

The Centre for Women'’s Justice (CWJ) noted the extent and impact of hatred towards
women:

Hatred towards women is clearly extraordinarily widespread and harmful. Any
woman who is different, any woman in the public eye, any women who expresses
strong beliefs will almost certainly experience expressions [or] acts of hatred on
account of her sex. Your report highlights the recent experience of many female
MPs and through our work at CWJ we regularly receive reports of sickening and
frightening expressions of hatred towards women. Such expressions perpetuate a
culture of misogyny and help create a climate that encourages acts of violence
towards women.

Similarly, the Jo Cox Foundation drew attention to the harassment of women who
operate in the public eye, and the fact that women are being “driven out of the political
sphere owing to misogynistic abuse”. The Local Government Association supported
the addition of sex or gender because of the disproportionate abuse to which female
leaders and councillors are subject.

The law firm Mishcon de Reya LLP supported the recognition of sex or gender in hate
crime laws because of their “concern to tackle the persistent and widespread
misogyny that women face and which — particularly online — seems to fall between the
cracks of existing laws”. They added that:

We need to bridge the gap between online and offline spaces and tackle the
pernicious idea that those most vulnerable to online abuse should modify their own
behaviour to protect themselves. In the same way that the answer to unsafe streets
is not to ask women to stay at home, it is not a solution to ask those who are
disproportionately targeted online simply to leave those spaces.

Dr Laura Higson-Bliss from Birmingham Law School suggested that adding misogyny
as a hate crime characteristic would give women “more leverage when reporting
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online abuse to authorities” and allow for better monitoring of it and recording of
trends.

One response submitted by a police chief noted the “ubiquitous nature of misogynistic
abuse online”, linking this to the growth of extreme misogyny (namely the incel
movement), as well as highlighting the significant psychological harm that online
abuse can cause.

Many individual consultees cited the prevalence of offending which is motivated by
hostility towards sex or gender, especially against women and girls. A number of
consultees provided their personal experiences, and the experiences of women they
knew, to demonstrate this prevalence.

Using this prevalence as a starting point, several individual consultees argued that sex
or gender-based hate crime could:

(1)  Provide women with greater protection from harassment in public spaces.

(2) Help tackle online abuse and lead to effective monitoring and act as a deterrent,
ultimately reducing its prevalence.

Reflecting the motivations underpinning VAWG and the additional harm it causes

5.54

5.55

Some consultees felt that protecting women in hate crime laws would be
commensurate with the additional harm to the individual victim and to society caused
by attacks on women involving hostility towards them as women, and would also
reflect the motivations underlying VAWG. In the context of conduct such as street
harassment, sexist online abuse, and threats of rape and violence, Refuge noted that:

As it stands, the gender-based hostility that motivates and is demonstrated in these
behaviours is not adequately captured by current legislation. Introducing misogyny
hate crime within the hate crime framework would reflect the seriousness of these
crimes, in terms of capturing the additional harm to individual women, to women as
a group, and to society more broadly, in line with existing hate crime categories.

More widely, the Fawcett Society felt that hate crime recognition could reflect the harm
caused by gender/sex-based inequality in society.

Sending a message about the unacceptability of relevant conduct

5.56

5.57

Linked to this, the Fawcett Society felt that recognising crimes motivated by misogyny
in hate crime laws “would contribute to a cultural shift in our society” and communicate
that they are unacceptable. They compared this to existing characteristics saying
“arguably, hate crime law around other characteristics has contributed in this manner,
albeit with much work remaining to be done”.

More practically, the Fawcett Society felt that misogyny hate crime recognition might
create space for rehabilitative sentences, which could be designed to address the
misogyny underpinning relevant offences. However, they noted this would require
resources and investment.
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5.59

5.60

5.61

Similarly, Refuge said that including misogyny within the hate crime framework would
reflect the seriousness of the range of VAWG crimes and “would also send the clear
message that misogyny and sexism has no place in our society and will not be
tolerated, thereby utilising the educative function of the law”.

Nottingham City Council also pointed to the symbolic value of this reform:

Practically, inclusion of this category provides a frame to understand behaviours
towards women which have previously been normalised and invisible... By including
women in this framework and enabling the everyday, public harassment of women
to be reported and made visible in a way not done previously, a symbolic function is
also carried out - of making these previously normalised behaviours explicitly
unacceptable.

Stella Creasy MP also referred to the fact that recognising sex or gender in hate crime
laws would enable courts “to send a strong message about the targeting of women”.

Responding on behalf of the Association of Police and Crime Commissioners (APCC),
Derbyshire’s Police and Crime Commissioner, Hardyal Dhindsa expressed that in his
view:

Misogyny is often at the root of Violence Against Women and Girls (VAWG), and
that as part of the Criminal Justice System’s commitment to eradicate VAWG, we
should be recording and investigating crimes and incidents motivated by misogyny
or gender, so that we are able to gain a clear idea of the scale of the issue, and also
send an unequivocal message to our communities that crimes motivated by
misogyny or gender will not be tolerated.

Addressing a gap in hate crime laws

5.62

5.63

Several stakeholders argued that hatred towards women, or hatred based on sex or
gender, constituted a notable gap in hate crime laws which our provisionally proposed
reform could fill. For example, the CWJ noted that it was “extraordinary” and
“‘unconscionable” that to date misogyny has been excluded from this list.

The CWJ caveated these sentiments by questioning the utility of hate crime laws as a
tool to deal with violence against marginalised groups. They were concerned that hate
crime legislation often fails to protect the most vulnerable because “it does not
properly reflect structural imbalances of power between different groups in society and
the exploitation of power”, which they linked to the way in which some characteristics,
such as race, are generally framed. However, whilst the CWJ were not convinced that
“extension of categories of groups to the hate crime rubicon is the right way forward”,
they felt that insofar as hate crime laws will continue to exist and potentially be applied
to new characteristics, sex should be added.

Enabling the recognition of hate crime based upon multiple characteristics, where one of
these characteristics is sex or gender

5.64
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Numerous stakeholders observed that female sex or gender was often also targeted
in racist, religious, disablist and LBT+ hate crimes, and felt that adding sex or gender
as a protected hate crime characteristic would provide the opportunity to recognise
this.
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5.69

The Equality and Inclusion Partnership (EQuIP) cited this in relation to women from
black and minority ethnic backgrounds, whilst Stonewall highlighted this in the context
of lesbian, bisexual and trans women. The Antisemitism Policy Trust discussed
targeting on the basis of multiple characteristics in relation to Jewish women and in a
consultation meeting, Tell MAMA spoke about the gendered nature of Islamophobic
hate crime experienced by Muslim women. Stay Safe East felt that recognising
misogyny hate crime could better reflect the hate crime experiences of disabled
women, whilst the National Pensioners Convention and Women’s Working Party also
observed the need to recognise the intersection between gender and age.

Nottingham City Council said that the ability to recognise intersectional hate crime,
particularly in the context of Islamophobic abuse of visibly Muslim women, was
frequently cited in support of Nottinghamshire Police’s Misogyny Hate Crime pilot
when they were consulting on the Nottingham City Hate Crime Strategy.

This was also argued by Stella Creasy MP, who said that including sex or gender
alongside existing protected hate crime characteristics is “an example of how an
intersectional approach to hate crime law could be enabled”.

Susannah Fish, who was Chief Constable of Nottinghamshire Police when the
misogyny hate crime pilot was introduced, discussed the positive impact of the pilot on
police understanding of VAWG offending.

The Fawcett Society noted that with sufficient leadership and resources, introducing
misogyny hate crime could positively influence police training, feeding into a wider
cultural shift regarding violence against women and girls and gender inequality.

Encouraging reporting of crimes against women

5.70

5.71

Several responses argued that this reform would improve reporting and recording of
sex or gender motivated hate crime and encourage reporting of crime against women
more generally.

For example, Nottingham City Council said:

In Nottingham's experience, this [misogyny hate crime pilot] policy has enabled
women to report behaviours which constitute crimes which they would not have
previously reported by bringing them into the public consciousness.

Suitability concerns are surmountable

5.72

In the consultation paper we outlined several suitability concerns that might arise if
sex or gender were to be added to hate crime laws. Some stakeholders argued that
these concerns were surmountable, and that as a result, they felt able to support the
recognition of sex or gender-based hate crime. The following points were made in this
regard:

(1)  Use of the carve out: Several responses acknowledged the significance of the
suitability concerns we raised in the consultation paper, but felt that excluding
sexual offences, FGM, forced marriage and offences committed in the domestic
abuse context could respond to most of these concerns.
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(2)

(4)

The Nottingham experience: Some responses cited the Nottingham Misogyny
Hate Crime Pilot as evidence that the sex or gender-based hate crime approach
was suitable. For example, The Government Independent Advisory Group on
Hate Crime (IAG) said:

The IAG have moved its views on this area of legislation and are now strongly
in favour of its inclusion. Fears about the practicality of such an extension of
legislation have been roundly refuted by work done in Nottinghamshire and
other force areas.

Resource concerns should not be a barrier: In response to the suitability
concerns we identified in the paper regarding resources, the Alan Turing
Institute said:

The lack of protection for gender and sex has been a noticeable omission
from the laws on hate crime for some time. The only coherent rationale that
has been given for not offering protection to this characteristic is the cost,
which is a poor reason given the scale and impact of the problem.

Women-specific protection: Dr Nikki Godden-Rasul, responding on behalf of the
Newcastle University Human Rights and Social Justice Forum, felt that
questions about whether sex or gender hate crime was the most efficient use of
VAWG resources could be answered by women-specific protection:

If it is women as a group, or the language of misogyny which is used, then
resource and education used on hate crime would be going towards
addressing violence against women and girls.

Other reasons given in favour of sex or gender hate crime

5.73 Other supportive reasons were offered by individual respondents:

5.74

5.75
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(1)

(2)
3)

Hate crime recognition would help to identify trends and prevent the escalation
of harmful behaviour.

Hate crime recognition would ensure provision of adequate services for victims.

Hate crime recognition would achieve consistency with protections under the
Equality Act 2010 (“EA 2010”).

Several individual consultees also caveated their support with the view that adding
sex or gender as a protected characteristic in hate crime laws was an incomplete
solution to providing legal protection for women and preventing relevant offending
against them.

Several individual consultees who supported the proposal nonetheless raised
concerns about freedom of speech. Freedom of speech concerns relating to the
protection of sex or gender in hate crime laws are cited below at paragraphs 5.134 to
5.137 and discussed in more detail as part of the possible extension of the stirring up
offences to cover sex or gender in Chapter 10 of this report.



Consultees’ concerns and arguments against recognising sex or gender

5.76

5.77

5.78

5.79

5.80

Below we summarise the concerns that consultees expressed about the potential
addition of sex or gender in hate crime laws.

Those who are cited in the summary below did not necessarily provide a “no”
response to the question of whether sex or gender should be added to hate crime
laws, some responded “other”. Nonetheless, the content of these responses raised
concerns about the addition of sex or gender, which have been incorporated below.

At the outset we note that among consultees who expressed concerns about sex or
gender-based hate crime, very few contested the prevalence or additional harm
caused by crime that is linked to hostility or prejudice towards a person’s sex or
gender.

For instance, Rape Crisis England & Wales, who responded “no” to the question of
whether sex or gender-based hate crime should be recognised, began their response
by recognising the widespread prevalence of violence against women and its
associated harm:

That women and girls experience violence and abuse based on their gender, is
undeniable. As the Law Commission consultation paper sets out, there is ample
evidence of the need for these harms to be addressed, and of the additional harm
that they cause not just to women individually, but collectively, and to the wider
society. PTSD*° UK state that up to 94% of sexual violence and abuse survivors
develop PTSD symptoms. Women who have been victims of intimate partner
violence are at a three times higher risk of depression, anxiety and serious mental
iliness, such as schizophrenia or bipolar disorder.*’

Women and girls are taught to do safety work to protect themselves from predatory
men, whilst men are socialised into their right to public and private spaces. This
creates a society in which women and girls are oppressed. Violence and abuse are
used to reinforce this position of oppression and as ... mechanisms of power and
control. Though women’s experiences are not homogenous and are affected by
different intersecting factors, there is a collective harm done to women by society’s
apparent acceptance of the prevalence and normalisation of violence and abuse
against women and girls (VAWG).

Victim Support (who responded “other”), said:

There is no doubt that the scale of gender-based violence is staggering. Over a
quarter of women will experience domestic abuse in their lifetime and one in five will
experience sexual assault. On average, a woman is killed by a man every three
days. Serious criminal offences are committed against women and girls, and are
motivated by prejudice or hostility towards them because of their sex. It is clear that

40 PTSD is an acronym that refers to the psychological condition of post-traumatic stress disorder.

41 J Chandan, T Thomas, C Bradbury-Jones, R Russell, S Bandyopadhyay, K Nirantharakumar and J Taylor,
“Female survivors of intimate partner violence and risk of depression, anxiety and serious mental illness”
(2020) 217(4) The British Journal of Psychiatry 562.
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these crimes cause considerable harm to both the victim/survivor and to wider
society.

5.81 Although we received a large number of consultation responses on this issue, only a
very small number of consultees were not convinced that there was sufficient
evidence of prevalence or additional harm caused by crime motivated by hostility to or
prejudice against a person’s sex or gender.

Concerns related to proof and prosecutions

5.82 Consultees expressed numerous concerns surrounding the ability to prove sex or
gender-based hostility, and the impact of a sex or gender-based hate crime
aggravation on the prosecution of relevant base offences. These concerns can be
broken down as follows:

The legal test for hate crime is unsuited to the context of sex or gender

5.83 The Crown Prosecution Service (CPS) anticipated that the addition of sex or gender
could create evidential difficulties if the existing two-limb hostility test was retained
(whereby it must be shown that the defendant demonstrated, or the crime was
motivated by, hostility towards the relevant characteristic).

5.84 In relation to the demonstration limb, they said that “gender-based hostility is rarely
demonstrated in the same clear and unequivocal way as it is in respect of the existing
protected characteristics”, and even if gendered language were used, “it would still be
difficult to prove that the hostility was based upon the victim’s gender rather than on
the victim as an individual’.

5.85 In the context of the motivation limb, they said that:

Proving that an offence was motivated wholly or partly by hostility towards a
particular gender would be even harder except in extreme cases where there was
evidence of misogynistic/misandrist views or ideology.

5.86 Rape Crisis England & Wales felt that proof of hostility would be very difficult in the
context of sex or gender-based violence:

The majority of VAWG offences happen in private, making it incredibly difficult to
prove that, for example, a gender-based slur was used at the time.

In addition, most perpetrators of VAWG are known to the survivor, which would
arguably make it more difficult to demonstrate hostility in a complex abusive
relationship which does not appear as such on the face of it.

5.87 The Office of the Police and Crime Commissioner for Hampshire said it would not be
possible to identify the alleged perpetrator’'s motivation as one of hatred of women, as
opposed to another motivation. For this reason, they felt that sex or gender “would fail
the suitability test as it is not workable”.

Detrimentally impacting the prosecution of base offences

5.88 The Law Society focused on the prosecution’s already difficult task of proving rape
and other sexual offences. They felt that also having to prove a sex or gender-based

142



5.89

5.90

5.91

5.92

5.93

5.94

aggravation could further complicate sexual offences trials and increase the trauma
for victims.

Rape Crisis England & Wales also referred to the potential for sex or gender-based
hate crime to exacerbate existing prosecution difficulties in the context of sexual
offences. They were particularly concerned about the extent to which juries would be
equipped to deal with questions surrounding sex or gender-based hate crime, stating:

We know that rape myths and stereotypes feature heavily in the minds of the
general public, and by default, jurors. Contrary to the view that including gender/sex
in a hate crime framework would lead to greater understandings of VAWG as a
structural issue rooted in power and control of women, we believe that this is overly
optimistic and predicated on jurors having some understanding of the systematic
oppression of women and girls. The debate about the extent to which VAWG is a
hate crime is a complex one. Without training, that knowledge cannot be expected to
be adequately relayed to jurors.

They ultimately felt that:

At best, trials will be slowed down due to their more complex nature, potentially
exacerbating the trauma that complainants already experience in the criminal justice
system. At worst, convictions will be even more difficult to obtain.

Rape Crisis England & Wales were also worried that if sex or gender-based hostility
were to arise in a private setting or intimate relationship, the private or intimate context
could be invoked by the defence to dispute the fact that sex or gender-based hostility
was demonstrated or that it motivated the offence. As a result, they felt sex or gender-
based hate crime could add to the “defence’s armoury of myths and stereotypes used
to cast doubt in a jury’s mind”.

Beyond sexual offences, Rape Crisis England & Wales also referred to potential
disruption in the context of domestic abuse prosecutions, noting that:

Recent changes to domestic abuse legislation have meant that coercive and
controlling behaviour is now finally recognised. There is a risk that introducing a
need to prove hostility would undo this progress as prosecutors and courts will be
asked to narrow their focus to one of hostility.

As well as disrupting the prosecution’s task, Rape Crisis England & Wales also felt
that prosecutorial attempts to prove sex or gender-based hostility in the context of
domestic abuse would carry a risk of harm:

Add to this the concerns around the disclosure of irrelevant third-party material and
digital device data, which is routinely screened to test a complainant[’s] credibility
and the proposed reforms become even more dangerous. Messages of love and
affection from a perpetrator, or even a perpetrator’s history of abuse against men,
could easily be used by the defence to show that the perpetrator was not motivated
by hate or hostility against women and the complainant is lying.

Rape Crisis England & Wales further referred to existing difficulties in prosecuting
“fleeting instances of sexual harassment”, which sex or gender-based hate crime
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could compound. Fileborn and Vera-Gray, from whose work their response drew,
expand on these existing difficulties, noting that:

There are practical policing difficulties directly connected to public sexual
harassment such as the fleetingness of the encounter and the anonymity of the
perpetrator that combine with the broader failures of policing and prosecution in
relation to all forms of VAWG.#?

Hostility towards sex or gender does not reflect the reasons underpinning violence against
women and girls

5.95 Rape Crisis England & Wales argued that hate crime was fundamentally unsuited to
capture the systematic oppression of women and girls which they felt manifests in
VAWG offences:

Hate crime takes a notably individualistic approach, focussing on hostility against an
individual. Of course, the individual must belong to a group that is recognised as in
need of further protection, but we do not believe that the framework adequately
acknowledges the complex structural issues which underpin gender-based violence
and abuse. An individualistic approach is unsuitable to recognise the continuum of
sexual violence and other forms of VAWG. Gender-motivated hate crimes are not
merely based on intense dislike of an individual woman or a sub-group of women,
but work to enforce social hierarchies that are biased against all women. These
crimes are rooted in power and control, not hatred, making the gender/sex an ill-
fitting protected characteristic in the hate crime framework.

5.96 In this way, Rape Crisis England & Wales argued that hate crime does not reflect the
root causes of violence against women and girls. Linked to this, in their response,
Connected Voice noted that:

There are also some questions around motivation of abuse [and] threats on the
basis of sex and gender — are these necessarily motivated by hate or are they
caused by things like harmful gender norms and male entitlement?

5.97 Woman’s Place UK said that:

Unpicking and understanding the motivation for violent crime is always difficult. In
the case of intimate partner crime and sexual violence and harassment, the
motivations can rarely be reduced to “hate”.

Hate crime’s inability to capture intersectional instances of VAWG and the barriers faced by
certain communities in the context of police reporting

5.98 Rape Crisis England & Wales did not “believe that the hate crime framework permits a
sufficiently intersectional approach to VAWG”. They drew upon the work of Fileborn

42 F Vera-Gray and B Fileborn (forthcoming), “Hiding the harm? An argument against misogyny hate crime” in
Landscapes of hate: spaces of abjection, discrimination and exclusion Catherine Donovan, Edward Hall,
John Clayton (eds).
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and Vera-Gray, who comment on this purported aspect of the Nottingham misogyny
hate crime pilot:

Though victim-survivors are able to identify multiple “motivations” (for example
reporting one incident as both misogyny hate crime and a disability hate crime), this
embeds an additive rather than intersectional approach to social inequalities. They
are presented as discrete boxes to be ticked and prioritised, multiplied and
subtracted, instead of understanding how they co-constitute one another and often
cannot be readily separated. In this way, hate crime as a framework for VAWG
disconnects and ranks different forms of violence and requires victim-survivors to
disconnect and rank ourselves. As such we find it irreconcilable with an
intersectional feminist perspective.*

5.99 Rape Crisis England & Wales also cited research conducted by the End Violence

against Women Coalition, highlighting the view of one respondent who said:

Concepts around hate crime are clumsy, partly because they are based on
simplified notions of identity. The understandings and meanings of hate crime are,
therefore, inconsistent and do not offer a sufficiently inclusive and complex
understanding of the intersections between violence, equalities and human rights.**

5.100 This point was also acknowledged in a roundtable discussion that took place during

our consultation period. One participant said that although they had advocated hate
crime’s inclusion of gender in the past, they were concerned that the hate crime
framework struggles to deal with intersectional hate crimes. The participant cited
developments in Nottingham, where there are concerns that even if it encourages
women to report, it leaves out a huge group of women who do not have a good
relationship with the police.

Concerns that hate crime recognition is not the solution to the problems facing VAWG
victims in the criminal justice system

5.101 At a consultation roundtable event, one participant said that trying to fit VAWG crimes

into the hate crime framework cannot tackle the criminal justice system’s current

failure to address these crimes and could obscure and distract from existing problems.

They said the law needs to start by going back and addressing the problems that

already exist.

5.102 Woman'’s Place UK, who argued against hate crime recognition in this area, also

pointed to more pressing, existing failings. They focused on very low reporting rates of

VAWG-associated crimes:

Rates of reporting for all types of VAWG, from street harassment, to rape, to

domestic violence, to FGM, are extraordinarily low. The reasons for low levels of

reporting are well understood and documented. Trauma, lack of trust in police, fear

43 F Vera-Gray and B Fileborn (forthcoming), “Hiding the harm? An argument against misogyny hate crime” in
Landscapes of hate: spaces of abjection, discrimination and exclusion Catherine Donovan, Edward Hall,

John Clayton (eds) pp 9 to 10.

4 M Horvath, L Kelly, From the Outset: Why violence should be a priority for the Commission for Equality and

Human Rights (End Violence Against Women, 2007) p 5.
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of retaliation, shame, stigma, fear of not being believed, and love or loyalty towards
the perpetrator are all factors in women and girls not reporting violent crimes.

The failure of the police, the Crown Prosecution Service, and the whole criminal
justice system to take VAWG seriously, believe survivors, treat them with respect
and dignity, and pursue prosecutions against perpetrators, has undermined
women’s trust in the system.

5.103 Similarly, Legal Feminist also considered that an “enquiry into motivation” was
“irrelevant” given the “woefully inadequate” resources to combat VAWG and the
“appalling prosecution rates”:

In addition, outcomes for victims of VAWG are exceptionally poor, resulting in the
widespread perception that rape, in particular, has been virtually decriminalised by
unacceptably low prosecution rates. If allegations of rape, domestic abuse, stalking
and sexual and sexist harassment were investigated and prosecuted more seriously,
rather than being treated by police and prosecutors as part and parcel of the female
experience in the United Kingdom, this would immeasurably improve women’s
experience of the justice system in this country. There seems little point in tinkering
with laws on motivation and sentencing when far too few of these cases ever get to
court.

5.104 Sex Matters also objected to the addition of sex or gender as a protected
characteristic on the grounds that, “sexually motivated crimes, and violence against
women and girls, should be a priority for policing using existing laws”.

5.105 Rape Crisis England & Wales emphasised that sex or gender-based hate crime would
fail to offer women and girls anything new because it would not alter the underlying
law: “women will receive the same legal protections as they currently do, after
reforms”.

5.106 Professor Leslie J Moran questioned what sex or gender hate crime would add to the
response to VAWG, noting that the potential addition of sex or gender “brings into
sharp relief major questions about whether enhanced punishment works”, and that:

It is difficult to see how the addition of gender/sex to the parameters of hate crime
will actually work to improve safety for women and access by women to the criminal
justice services related to improving their experience of safety.

Concerns about double counting

5.107 The Law Society said they accepted that the characteristic of “female sex or gender
fulfils the criteria of demonstrable need and additional harm, both to the victim herself
and to women in society generally, as set out in the detailed material in the
consultation paper”. However, they had concerns regarding the suitability of including
this characteristic. This is based on the problem, acknowledged and discussed in the
consultation paper, of how to deal with sexual offences, forced marriage, FGM and
crimes committed in the domestic abuse context, which are predominantly committed
against women. They continued:

We are particularly concerned about the issue of “double counting”, in that
sentences for sexual offences are already long, rightly reflecting the seriousness of
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these offences, which we agree implicitly accounts for the fact that in many cases
they are targeted towards women.

Resource implications

5.108 Many personal responses thought that resources could be more effectively used to
enforce existing laws and provide better services to victims of VAWG, rather than
spending money on implementing a new initiative of sex or gender hate crime.

5.109 It is helpful to break down consultees’ resource concerns in the following way:

The VAWG support sector’s resources

5.110 Rape Crisis England & Wales noted that:

The VAWG support sector is already chronically underfunded. As of March 2020,
8,444 survivors were on Rape Crisis member centre waiting lists for support from
Rape Crisis centres nationally.

5.111 They did not think that sex or gender hate crime would bring more funding to the
VAWG sector: “some campaigners believe that recognition of VAWG in a hate crime
framework would bring about more funding, however we believe this to be optimistic at
best”.

5.112 Further, Rape Crisis England & Wales were worried that:

(1)  The proposed reforms risk a loss of focus on VAWG (particularly if prevalence
is misrepresented because of women’s reluctance to report sex or gender-
based hate crime).

(2) Sex or gender-based hate crime could result in competition between different
victim categories i.e. “hate crime” vs. “VAWG”.

5.113 They questioned whether resources may be better directed towards providing funding
to frontline support services and changing societal attitudes about VAWG.

Resources to enforce existing laws

5.114 Several responses pointed to problems with enforcing existing laws that arguably
require more urgent funding attention, as well as existing pressures on the criminal
justice system.

(1)  Woman’s Place UK felt that it would be best for police to direct their stretched
resources towards enforcing existing laws.

(2)  The Centre for Women'’s Justice said:

If the purpose of hate crime legislation is to protect vulnerable groups from
harm, then our view is that resources must be put into tackling actual violence
and confronting the extent of impunity that currently exists for perpetrators of
violence against women. Our concern therefore is that criminal laws which are
designed to offer protection and accountability around violence against
women and girls require proper implementation and enforcement.
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(3) Rape Crisis England & Wales argued that the criminal justice system is already
overburdened and risks being “further stretched” by the addition of sex/gender
hate crime. They questioned whether resources might be better spent on
improving the existing criminal justice response to VAWG.

5.115 The Authentic Equality Alliance argued that any extension of hate crime would “only
worsen” the situation of over-stretched police resources, noting that police forces
would be completely overwhelmed, with the result that, in the context of hate crime,
“already abysmal, clear-up/conviction rates would plummet”.

5.116 A police chief, responding in a personal capacity, also objected on this basis saying
that the expansion of hate crime laws in this way was “not workable and policing does
not have resources to do that”. Three other police chiefs expressed concerns about
the “volume” of work sex/gender hate crime would create.

5.117 However, it is important to note that hate crime laws only apply in respect of existing
criminal offences. The addition of sex or gender would not criminalise new conduct
that might not already be potentially subject to police investigation.

Hate crime resources

5.118 The West Sussex County Council Community Safety and Wellbeing team was
concerned that:

Broadening to “sex” or “gender” may dilute what the people in the currently protected
groups are experiencing, as support services such as their commissioned Hate
Incident Support Service may be unable to provide a service to the many people this
change may produce referrals from.

Negative and harmful consequences

5.119 Consultees’ concerns about negative consequences can be broken down in the
following ways:

Hierarchies of sexual violence

5.120 Rape Crisis England & Wales were concerned about adding another category of
sexual violence — sexual violence where sex/gender-based hostility is present — in the
context of persistent myths and existing hierarchies which centre around the factual
circumstances in which sexual violence arises:

There is already an implicitly acknowledged hierarchy of sexual violence in our
society, with the “real rape” stereotype of an unknown perpetrator attacking a
woman in a dark alleyway, using physical force. [Rape Crisis England & Wales] and
other organisations have spent years unpicking these myths and addressing the
blame, shame and guilt that are felt by survivors as a result of their experience not
fitting this stereotype. The proposed reforms would ask us to look also for evidence
of hostility against women and girls and therefore creates an additional category of
sexual violence in the hierarchy. We know that beneath all sexual violence is a
demonstration of male dominance over women, but we do not believe that viewing
sexual violence and other forms of VAWG as hate crimes would draw this out in a
helpful way.
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5.121 Rape Crisis England & Wales were concerned that if understandings of VAWG were

[T

reduced to individualised understandings centring around men’s “intense dislike” of
women then rape myths could be promulgated. In making this point, Rape Crisis drew
upon Fileborn and Gray who point out that “the motivation of hostility then is more
likely to be applied to stranger perpetrators, and here we see the hate crime frame as
propping up harmful myths about VAWG”.4°

5.122 The danger of creating a “hierarchy of victims” was argued in a different way, by the

organisation Christian Concern:

Same-sex sexual assault would be considered less serious in the criminal justice
system than crimes that would come under the designation of sex-based or
misogyny-based hate crimes.

5.123 Similar points were made in relation to male survivors of crimes such as sexual

offences and domestic abuse, particularly by the Men and Boys Coalition and
ManKind Initiative. However, these points were made in relation to whether certain
offences should be excluded from sex or gender-based hate crime, and how sex or
gender-based hate crime should be framed, and so they are cited in more detail
below.

Impacting survivors’ recovery
5.124 Rape Crisis England & Wales said that:

Many survivors do not see their experience as rooted in hate/hostility and asking
them to frame their experience in this way would arguably add additional barriers to
reporting and making sense of violence and abuse in journeys of recovery.

[..]

The vast majority of clients of Rape Crisis centres carry self-blame and shame.
Much of Rape Crisis practitioners’ work focusses on unpicking and challenging
these notions, and helping women and girls to reframe their experiences. By
readjusting the frame, we risk complicating the issue further and adding to existing
confusion.

Creating practical difficulties for support services

5.125 Victim Support also questioned whether hate crime legislation “provides the right

framework with which to tackle gender-based violence™:

Given that offences such as domestic abuse and sexual violence are
overwhelmingly, although not exclusively, committed by men against women, will
making sex or gender a protected characteristic create confusion as to how the
offence is characterised; as VAWG, hate crime or both? This could also have a

45

F Vera-Gray and B Fileborn (forthcoming), “Hiding the harm? An argument against misogyny hate crime” in
Landscapes of hate: spaces of abjection, discrimination and exclusion Catherine Donovan, Edward Hall,
John Clayton (eds).
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significant impact on victim services, as it may create confusion within referral
pathways for victims and survivors.

Data collection problems

5.126 Consultees’ concerns relating to data collection can be broken down as follows:

The ability to monitor trends is undermined by low reporting rates in this context

5.127 Woman'’s Place UK questioned the view that sex or gender-based hate crime could
help monitor and track crimes that are rooted in hatred in women. This is because
reporting rates of all forms of VAWG are incredibly low, particularly compared with the
reality of a very high volume of offending.

Misrepresenting the prevalence or reality of VAWG

5.128 Woman’s Place UK said:

It is likely that there would be a good deal of media interest in a new hate crime
category and Home Office data releases relating to police recorded hate crime
would be seen as an authoritative source of data on the prevalence of VAWG. Yet
we anticipate that the reporting rates would remain low. We believe that there is a
risk that the likely low levels of reporting would be misunderstood by many as an
indication that VAWG is not as prevalent as women say and is less prevalent than
crimes against other groups.

5.129 Rape Crisis England & Wales observed that various campaigners have advocated for
“misogyny hate crime”, on the basis that it would provide an opportunity to keep track
of non-criminal instances of VAWG (as well as criminal instances), via the recording of
misogynistic hate incidents alongside hate crime. Rape Crisis objected to this
argument, again citing Vera-Grey and Fileborn to pose the following specific
objections:

(1)  Reports of misogyny hate incidents are arguably the “tip of the iceberg” when it
comes to VAWG. Using hate crime provisions to track the volume of non-
criminal instances of VAWG could hide the extent of the issue.

(2)  If the prevalence of VAWG is underrepresented it could lead to unintended
consequences, such as the diversion of funds out of the areas that need
resources, but which experience low reporting levels.

(3)  The evaluation of recording misogyny hate crime and incidents in Nottingham
showed no change in reporting levels, and so did not aid better data collection.

(4) Emphasis on this argument further risks a system whereby only police reported
incidents are seen as representing women’s experiences.
An insufficient basis upon which to expand the criminal law

5.130 Legal Feminist questioned whether the “ability to monitor trends” can be a “proper or
democratic basis for expanding the criminal calendar” and said that “monitoring trends
should be dealt with via the Office for National Statistics, not the police”. They felt that
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citizens should not face the “hazard of criminalisation in order to gather sociological or
criminological data”.

Violence against women and girls is not connected to sex or gender-based inequality or
prejudice

5.131 Mike Bell, responding on behalf of Gender Parity UK, disputed the connection
between violence against women and girls and prejudicial ideas about women. He
argued that this connection is:

Only generally agreed on in feminist research and organisations that use female-
focused/exclusive research. Violence against women and girls is not closely
connected to prejudicial ideas about women and their place in society, or overt
hostility towards women in the UK.

Concerns about a disproportionate focus on violence against women and girls

5.132 Mike Bell, responding on behalf of Gender Parity UK opposed any inclusion of sex or
gender because:

There is already a disproportionate focus on violence against women, even the
gender-neutral inclusion of sex/gender would only increase the disproportionate
protection of women... The vast majority of VAWG is caused by individual bad
behaviour (eg sexual harassment), inter-personal issues (eg domestic abuse) or
culture (eg FGM). Hate is almost never a driving factor.

5.133 Commenting on the consultation paper, he added:

Women are far more likely to assume that their gender is contributor to their
victimisation even if that is not the case. Men are also far less likely to identify
gender based abuse as abuse. Both is based on the extreme awareness and
highlighting of gender-based violence against women through media and
government and the complete neglect to address gender-based violence against
men. This document is an example of this gender discrimination.

Freedom of expression concerns

5.134 Some respondents were opposed to protecting sex or gender in hate crime laws
because they felt it might threaten freedom of expression.

5.135 Legal Feminist were particularly concerned about the impact of the proposed addition
on the freedom to engage in debate about sex and gender. They said:

There is a real possibility that the use of accurate sex-based language would be
criminalised; ‘misgendering’ and ‘deadnaming’ may offend a person’s sincerely held
subjective view of themselves, but they both emanate from objectively verifiable
truth.

5.136 They also said: “we predict that hate crime legislation will be used to silence, oppress
and marginalise people who would speak openly about their gender critical beliefs”.
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5.137 The Free Speech Union were concerned about the application of a protected
characteristic of sex or gender to offences under the Communications Act 2003 or
Public Order Act 1986 (POA 1986). They said:

We are unhappy with this recommendation. In terms of speech crimes such as those
under the Communications Act 2003 or the Public Order Act 1986, it would
essentially mean increased sentencing on the basis of a defendant’s opinion of
women (or men). We do not as an organisation have any desire to promote sexist or
misogynist views. But it is our strong opinion that people ought to be allowed to hold
and express any views about women (or men) without threat of criminal prosecution,
or of increased sentence if some other crime is committed accompanied by their
expression.

Lack of consensus in terms of support for the proposal

5.138 Another argument against recognition offered by Rape Crisis England & Wales
focused on the fact that there is no clear agreement amongst academics, service
providers, or survivors themselves regarding the suitability of gender/sex as a
protected characteristic, and how it will fit into the VAWG framework.

Questions surrounding hate crime’s ability to change social attitudes

5.139 Rape Crisis also pointed out that a key argument in favour of “misogyny hate crime”
recognition is that it would carry symbolic significance. However, they noted that:

This has not been the case, in our view, for other forms of hate crime based on
existing protected characteristics, where there are still high levels of offences being
committed.

They therefore felt that this possible benefit did not outweigh the risks associated with
sex or gender hate crime recognition.

General objections

5.140 A significant number of consultees repeated general objections about hate crime laws
in response to many of our consultation questions. These consultees made the
following (often overlapping) comments:

(1)  Hate crime laws are damaging to free speech.

(2) Hate crime laws are damaging to equality.

(3) Hate crime laws should not be extended.

(4) Hate crime laws should be abolished.

(5) Hate crime laws inaccurately group people together.
(6) Hate crime laws are divisive.

5.141 Some examples of these general objections given by personal respondents, many of
whom requested to remain anonymous, are listed below:
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(1)  “No this indicates the political nature of the advocates of this type of legislation.
All these laws should be cancelled as everything should be open for debate
without risk of violating some thought-crime.”

(2)  “The concept of hate crime is a socially and legally regressive step which
elevates the feelings of individuals with 'protected’ characteristics above those
of the general population. This results in: unequal treatment before the law,
social tension, diversion of police resources from offences against property and
persons in order to investigate incidents of people claiming to be offended.”

(3) “All ‘Hate Crime’ should be abolished. Providing additional protection for
specific groups is unjust. Justice requires punishment be proportional to the

harm inflicted, not if that harm had anything to do with ‘wrong think’.

(4) “Hate crime laws are wrong and should be struck from law. The above are
already illegal and the law should be enforced.”

RESPONSES TO CONSULTATION QUESTION 11 (PART TWO): EXCLUDING
OFFENCES ASSOCIATED WITH VIOLENCE AGAINST WOMEN AND GIRLS

5.142 The second issue of whether offences associated with violence against women and
girls should be excluded from the scope of sex or gender-based hate crime was put to
consultees as follows:

Consultation Question 11 (part two)

We invite consultees’ views on whether gender-specific carve outs for sexual
offences, forced marriage, FGM and crimes committed in the domestic abuse
context are needed, if gender or sex is protected for the purposes of hate crime law.

5.143 Consultation Question 11 (Part 2) did not elicit “yes”, “no” or “other” responses.
Instead it was an open question, inviting consultees’ views. A significant number of
consultees, both organisational and individual, appeared to misunderstand the
question and thereby provided responses that were difficult to interpret. Whilst we
found some responses difficult to categorise, we found that there were more individual
responses expressing support for the carve outs, than responses expressing
opposition to them. On balance, most organisational responses also provided
supportive reasons for excluding the listed offences.

5.144 We emphasise that consultation responses to this question were conditional — this
issue would only be relevant if sex or gender were added as a protected characteristic
in hate crime laws.

5.145 The key arguments offered for and against excluding offences associated with
violence against women and girls from the scope of sex or gender-based offences are
summarised below.
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Arguments in favour of excluding sexual offences, domestic abuse, FGM and forced
marriage from the ambit of sex or gender-based hate crime

Addressing concerns about male victim-survivors of these offences

5.146 The Men and Boys Coalition began their response by expressing that they were
neutral on the question of whether sex or gender-based hate crime ought to be
recognised in law:

We recognise and understand that the large proportion of offences of this type are
directed at women, not men, and that the political will to extend hate crime
legislation on this front has come from our friends and colleagues in the women’s
sector. We defer to their judgement as to what is in the best interests of women.

5.147 However, they added that:

Some of the proposals intended to protect women do have significant implications
for the legal status and the wellbeing of men and boys, and so this does oblige us to
take positions.

5.148 This included taking a position about whether areas such as sexual offences and
domestic abuse should be excluded from the scope of sex or gender-based hate
crime — something for which the Men and Boys Coalition expressed very strong
support. They argued that a carve out would:

Very largely eliminate the most serious concerns we have regarding the impacts of
this proposal on the status and wellbeing of male victims of sexual and domestic
abuse and other intimate crimes.

5.149 These serious concerns were expanded upon by the Men and Boys Coalition in their
responses to questions about how hate crime protection in this area should be framed
(i.e. whether it should be gender neutral or limited to women). They largely relate to
the message that sex or gender-hate crime recognition could send to male victim-
survivors of crimes such as sexual offences and domestic abuse, if a statutory carve
out for sexual offences and domestic abuse were not implemented and protection
were limited to women.

5.150 The Men and Boys Coalition also expressed misgivings about paragraphs 12.117 to
12.118 of the consultation paper, which discussed arguments posed by the Fawcett
Society:

We note with concern the suggestion in sections 12.117-12.118 [of the consultation
paper] that all acts of sexual and domestic violence committed by a man against a
woman should be considered inherently misogynistic and therefore hate crimes.

5.151 The Men and Boys Coalition asked the Law Commission “to reject this argument in
entirety”, noting that:

It rests upon a highly contentious article of ideological faith, one that is highly
controversial and widely challenged within academic theory and clinical practice by
criminologists, psychologists, and other behavioural scientists.
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5.152 The ManKind Initiative also strongly expressed support for the exclusion of the
offences listed, pointing to concerns about male victims of these crimes. They said:

We believe that “VAWG” crimes should not be classe[d]/defined as “hate crimes”
(we agree with a “carve out”) as this is a very biased and contested ideological
position and one that is contested by a huge body of evidence to the contrary. It
would also in reality not be applied to male victims because societal/gender
stereotypes both minimise or mitigate against fully accepting that men are and can
be victims of these crimes.

5.153 The National Secular Society supported the carve out on similar grounds, saying:

While we agree that sex is a factor in the crimes listed here, we are concerned that
presenting some of these crimes as entirely sex-based may lead to unequal
treatment of boys and men who may be victims of these crimes. Men can also be
victims of sexual offences, forced marriage and domestic abuse, yet these cases are
often underreported due to fears of not being taken seriously (and presenting these
crimes as those that only happen to women reinforces this).

It would be difficult to prove sex or gender-based hostility in relation to these crimes
5.154 Professor Mark Walters argued that:

The main practical concerns that pertain to inclusion of gender hostility include the
evidential barriers already involved in proving gendered offences (especially sexual
offences), as well as the potential for confusing the labelling of such offences where
hostility aggravation is added.

5.155 Professor Walters felt that these difficulties would be particularly stark in the context of
the aggravated offences under the Crime and Disorder Act 1998 (CDA 1998),
presumably if sexual offences were added to the list of aggravated offences —
something that we do not to recommend in Chapter 8 of this report. However, Walters
was of the view that these issues were less pronounced in the context of enhanced
sentencing because:

Proving hostility at sentencing does not affect the evidence required to prove guilt
during trial. Indeed, the courts already have the power to aggravate sentence for
these types of offence, which could include sex or gender hostility.

5.156 As a result, Professor Walters explained that his support for a carve out of the listed
offences would depend upon the model of hate crime laws adopted generally —
namely whether the aggravated offences contained in the CDA 1998 are retained.
Whether or not sexual offences are added to the list of aggravated offences would
also be relevant.

Avoiding unhelpful legal distinctions between “misogynistic” and “non-misogynistic” VAWG
offending

5.157 The Fawcett Society, Women’s Aid and Refuge all supported the exclusion of sexual
offences, domestic abuse, FGM and forced marriage, in order to avoid the creation of
what they felt would be a difficult distinction between “misogynistic” and “non-
misogynistic” VAWG offending.
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5.158 They felt this was particularly problematic in relation to the offences listed and in the
context of sex or gender, because they considered all of these offences to be
connected to misogyny. They did not think this connection should be reduced to
factors such as whether a perpetrator used specific language when committing an
offence.

5.159 Refuge added:

It is essential that these crimes are understood as motivated by misogyny and are
used to reinforce patriarchal social norms and power structures, but we do not
believe that the way to increase this understanding is to arbitrarily designate some of
these crimes as misogynistic and others as not. In fact, we believe this would be
regressive. Therefore, we support the proposed carve-out for domestic abuse and
sexual violence offences.

5.160 Women’s Aid said:

Including VAWG crimes within the hate crime framework could undermine the
understanding of VAWG as inherently misogynistic — with the result, for example,
that some domestic abuse offences may be categorised as motivated by hostility
towards women and some that aren’t. This would not be helpful for the societal
understanding of and response to VAWG crimes.

Avoiding hierarchies

5.161 The Fawcett Society were in favour of excluding the listed offences because they
were particularly concerned that specific instances of sexual violence, for example
stranger rape accompanied by a gendered slur, were most likely to be subject to a sex
or gender-based aggravating factor. They felt this could reaffirm stereotypes that
elevate stranger rapes/rapes involving physical violence as most serious or real.®

5.162 The ManKind Initiative were in favour of a carve-out because it would avoid creating a
“misleading hierarchy of victims of crimes”.

Preventing negative implications for domestic and sexual violence in non-heterosexual
relationships

5.163 Mishcon de Reya LLP said:

We note that if domestic abuse is not carved out there will be a new anomaly in
which heterosexual domestic abuse is treated more seriously than other types of
domestic abuse.

5.164 The NPCC LGBT+ portfolio on behalf of the National LGBT+ Police Network observed
that:

Just because the majority of sexual offences and domestic abuse is perpetrated by
men against women this does not demonstrate a causal link. Such a simplistic
analysis ignores the existence of sexual offences [ilnvolving LGBT offenders and

46 This argument was also used by Rape Crisis England & Wales to oppose any recognition of sex or gender-
based hate crime, as cited at paragraph 5.121.
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victims, as well as domestic abuse within female same-sex relationships and male
same-sex relationships. The impact of these offences involving LGBT victims is no
less than that upon heterosexual women, or heterosexual men for that matter.

The sex or gender-based hate crime label would be under-used in relation to the listed

offences

5.165 In explaining their support for excluding the listed offences from the scope of sex or
gender-based hate crime, Refuge expressed concern that these offences would be
unlikely to acquire an aggravation based on sex/gender hostility, which would
ultimately fail to reflect the misogynistic nature and prevalence of these crimes. As a
result, they felt it would be better to exclude them from scope completely. In explaining
this concern, they made the following points:

(1)

(2)

Refuge believe that gender inequality constitutes a cause and consequence of
VAWG. However, in their experience of educating the public about the
dynamics surrounding VAWG, they have found this to be poorly understood by
the general public. They argued that this lack of understanding would be
particularly concerning if crimes such as sexual offences were included as
possible (sex or gender-based) aggravated offences, because juries would be
responsible for deciding whether there is evidence of misogyny in individual
cases.

They would be similarly concerned about a lack of understanding of these
crimes as inherently misogynistic amongst the police, CPS, judges, and other
professionals in the criminal justice system leading to an under-utilisation of
both the misogyny aggravated offences, and enhanced sentencing frameworks
for domestic abuse and sexual offences.

Even in cases where criminal justice officials involved have a very high level of
understanding about the misogyny of VAWG crimes, Refuge were concerned
that it would be difficult to prove sex or gender-based hostility in relation to the
crimes listed, for two reasons. Firstly, general barriers associated with proving
“motivation” in hate crime cases mean that prosecutions rely upon the
demonstration limb. However, using the demonstration limb would be difficult in
the context of sex or gender-based hate crime because misogyny is so deeply
ingrained in society, making it less likely that perpetrators would explicitly
articulate misogynistic hostility. Secondly, even if an explicit gendered slur was
used, if would be very difficult to prove this because these crimes are so
frequently perpetrated in private.

Crimes such as sexual offences or domestic abuse do not necessarily coincide with gender-
based hostility

5.166 The VAWG and Hate Crime Team at the London Borough of Tower Hamlets
commented on the complexity of motivations which result in offences including sexual
offences, forced marriage, FGM and domestic violence, saying, “[t]hese offences are
usually more complex than simply hatred”. Several personal responses also offered
this argument in support of excluding them.

5.167 SARI (Stand Against Racism & Inequality) referred to forced marriage and FGM
“which occurs due to ill-conceived cultural and religious interpretations” noting that
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characterising these behaviours as hate crimes would dilute the purposes of hate
crime legislation. This argument was also made by The Brandon Trust.

Preserving specific expertise in the VAWG support sector

5.168 Rights of Women urged caution around introducing an approach to hate crime which

could dilute the specific expertise built up in the VAWG sector noting that they were:

Particularly mindful of the risks of domestic abuse and sexual violence being
subsumed under the umbrella of hate crime. While such crimes are undeniably
motivated by misogyny, a specific approach is needed, with a carved-out area of
specialist understanding resourced by expert knowledge and experience. Discrete
expertise and approaches have been developed to support survivors of VAWG, and
it is essential that these approaches, including those “by and for” Black and
minoritised women, are protected and not — entirely inadvertently — diluted by a
reframing as part of hate crime law.

Preserving the benefits of “misogyny hate crime”.

5.169 The Fawcett Society felt that the carve out managed to address their practical

concerns, whilst still preserving the importance and benefits of so-called misogyny
hate crime recognition. Explaining this, they cited the prevalence of other offences

which would not be excluded, saying that:

While sexual and domestic abuse offences are certainly a significant proportion of
the offences committed that are motivated by misogyny, they are by no means all of
them. Misogynistic hate crimes where the offences are online communications,
public order or common assault offences are well evidenced in the Commission’s
paper and achieving the aim of responding to this misogyny in law would be a
positive outcome of legislative reform.

The exclusion of the offences listed in the consultation can be readily achieved

5.170 Although they did not give a view as to whether sex or gender should be added, or

whether certain offences should be excluded, the Bar Council commented on the
achievability of the “carve-out” that we outlined in the consultation paper:

There is no issue of law which arises in respect of the proposed extension; the
wording of the characteristic is easily understood and, if there is to be a carve-out as
suggested, it can be readily achieved without undue legal complexity.

5.171 The Equality and Human Rights Commission argued in favour of the addition of sex or
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gender, but suggested this be limited to aggravated offences (an issue we consider
further as “Option 2b” at paragraphs 5.355 to 5.361):

The EHRC has long recommended that the UK Government consider amending
hate crime legislation to extend protections on the basis of sex or gender, but only in
relation to aggravated offences. As such we are supportive of the proposal to add
the characteristic of sex, in line with the Equality Act 2010 definition, to hate crime
laws. However, we agree that further thought is needed in relation to the implications
of this in the context of sexual offences and domestic abuse, as noted in the
consultation paper.



Remaining reasons given to support the exclusion of certain offences
5.172 Some other reasons given by individual respondents in favour of excluding the listed
offences were:

(1)  The crimes listed were (or should be) adequately catered for in specific
legislation outside the hate crime framework (most common answer).

(2) Hate crime would not assist in preventing or prosecuting the crimes listed.
(3) Hate crime could make it more difficult to prosecute the crimes listed.

(4) More resources should instead be directed towards preventing and prosecuting
the base offences listed.

(5)  The crimes listed should not be subjected to the hate crime framework as it is
flawed and unclear.

(6) Without a carve out, these offences could almost always be characterised as
sex or gender-based hate crime, which could reduce the symbolic importance
of the hate crime framework.

(7)  Applying the hate crime framework to domestic abuse would not bring anything
additional of value to victims.

(8) Enhanced punishment should not be seen as a solution to crimes such as
sexual offences.

Arguments against excluding VAWG offences from the ambit of sex or gender-based
hate crime

5.173 Concerns that consultees expressed about the carve out are summarised below.

The carve out would create added complexity and cause confusion

5.174 Rape Crisis England & Wales said that only applying sex/gender protection in hate
crime laws to some offences would add confusion to current hate crime laws.

5.175 In the same vein, The Government Independent Advisory Group on Hate Crime
objected to the carve out because it “would add unhelpful legal complications [and]
should be avoided”.

5.176 The Law Society said that the proposed carve out may be difficult to draft and would
add a degree of complexity to the legislation. Similarly, the Magistrates Association
acknowledged the reasons for proposing a carve out but said the benefits of ensuring
consistency and clarity in law might be reduced if these carve outs were introduced.

5.177 Several individual responses also highlighted that the carve out could add complexity
and bring inconsistency to the laws in this area, as well as create operational
difficulties for the police (e.g. resulting in officers struggling to “pick the right charge”).
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A domestic abuse carve out would create difficulties

5.178 Rape Crisis England & Wales suggested that a “domestic abuse carve out would be
even more unintelligible”. This was owing to the high number of offences that might be
committed in this context, and the fact they are not exclusively tied to the domestic
abuse context.

5.179 In the specific context of domestic abuse, Women’s Aid argued that the exclusion of
certain offences and offence contexts, including domestic abuse, would need to:

[a]void the Government strategy of separating VAWG and domestic abuse
frameworks which originally had an integrated approach, because it is vital that the
gendered nature of domestic abuse is recognised.

5.180 In the consultation paper we suggested that the definition of “domestic abuse” set out
in the Domestic Abuse Act 2021 could be used in order to exclude domestic abuse
from sex or gender-based hate crime.*” However, a participant at one of our
consultation roundtable events said that the use of this definition as part of the
statutory carve out was problematic because there are certain types of violence or
harm that are excluded from the definition.

A carve out would not be consistent with the aim of parity

5.181 Rape Crisis England & Wales said a sex or gender-specific carve out for certain
offences (and the different treatment it would entail) would be “antithetical to the other
reforms suggested by the Law Commission which seek to provide equal protection for
all current protected characteristics”.

5.182 This point was also made in several individual responses.

It would be tokenistic to include only a few offences

5.183 Some consultees felt that only including some VAWG offences, such as public street
harassment, whilst excluding the most prevalent and serious forms of VAWG, might
result in a tokenistic reform.

5.184 One police chief also opposed the exclusion of listed offences because it would
detract from the “paradigm shift” that adding sex or gender to hate crime laws has the
potential to bring about.

It is contradictory to exclude the most prevalent and serious instances of violence against
women and girls

5.185 Although supportive of the carve out on balance, Refuge said “it seems perverse to
leave out some of the most extreme examples of misogynistic crimes from the remit of
misogyny hate crime”.

5.186 Women’s Aid noted that it is “inherently contradictory” to include women within hate
crime law but exclude “most forms of gender-based violence”. While supportive of the

47 Hate crime laws: A consultation paper (2020) Law Commission Consultation Paper No 250, paras 12.169 to
12.171.
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carve out, they said is it important not to “underestimate the challenge of developing”
it.

5.187 A participant at a consultation roundtable discussion said that the carve out eradicated
a large proportion of the evidence that had been used to make the case for adding
sex and gender, under the “demonstrable need” and “additional harm” criteria. They
said that the “criteria felt the wrong way around”, because the evidence used to meet
the first two criteria focused on VAWG crimes, but a lot of these are then removed
during the suitability analysis when the exclusion of these offences is discussed.

5.188 Some personal responses similarly argued that a carve out would remove a large part
of the evidence base for including sex or gender as a protected characteristic. This
point was also made by UNISON.

The message that the carve out might send

5.189 Rape Crisis England & Wales were concerned that applying hate crime laws for some
offences, but not sexual offences and domestic abuse, might send a damaging
message to women who are sexual offence or domestic abuse complainants —
“‘denying the frequently misogynistic nature of the offending against them”.

5.190 The Newcastle University Human Rights and Social Forum also objected to the carve
out because it would undermine the message that VAWG crimes are a cause and
consequence of gender inequality.

5.191 Although supporting the carve out on balance, Refuge were concerned that it would
prevent “deeply misogynistic crimes like rape, sexual assault, and domestic abuse”
from being labelled as such in law. They worried that the carve out could send the
wrong message to perpetrators, survivors, and the public, that these crimes are not
capable of being misogynistic.

5.192 Similarly, some personal responses expressed concern that a carve out could impact
understandings about the gendered nature of listed offences.

Disrupting the notion of a continuum of sexual violence and contributing to a distinction
between public and private VAWG offending

5.193 Rape Crisis England & Wales felt that the spectrum of VAWG would be hidden if only
certain offences were acknowledged in hate crime legislation.

5.194 They emphasised that by excluding the suggested offences, the focus would appear
to be on more public offences. Although they felt there was merit in acknowledging
overt, public displays of sexist harassment, they felt that a carve out would expressly
divide and deny the continuum of violence and abuse. They felt that such a division
could contribute to prevailing myths and stereotypes that suggest that VAWG
committed in private is somehow less serious.

5.195 Vera-Gray and Fileborn, from work Rape Crisis used in their response, explain this in
more detail:

The inclusion of misogyny as a hate crime in practice separates the various forms of
men’s violence that women experience over a lifetime. It separates these in terms of
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what forms are and are not included, as well as by separating out motivations and
locating those as motivated by hostility only as eligible for enhanced sentencing.

While the siloed effect caused by hate crime provisions applies generally, it is
particularly problematic in relation to VAWG as it runs directly counter to the widely
accepted continuum model of sexual violence, developed by Liz Kelly (1988).%8 The
continuum model recognises the interconnection between all forms of sexual and
gender-based violence and does not assume their seriousness or harm based on a
presumed hierarchy of motivation. Such a model is antithetical to misogyny hate
crime both conceptually, and in practice.*®

5.196 A participant at a consultation discussion felt that these issues highlighted a tension

with the carve out that simply cannot be resolved. On the one hand, intimate partner
violence should be carved out of hate crime laws, because it is too simplistic to argue
that it is motivated by sex or gender-based hatred. On the other hand, intimate partner
violence should not be distinguished from other forms of VAWG (as the carve out
would do) because these forms of violence are intricately interlinked.

5.197 The Labour Women’s Declaration Working Group challenged the logic and coherence

of excluding the listed offences:

The “carve-outs” are singularly unhelpful in promoting any understanding of the
structural nature of offences against women, which cannot be usefully understood in
this atomised way. Such an approach runs counter to the government’s Violence
against Women Strategy, which recognised connections across a range of forms of
abuse and violence, reflecting international law from the UN and the Council of
Europe. How can some of these forms be seen as hate crime and others not? What
is the theoretical logic here?

Giving the impression that these offences are or should be taken less seriously

5.198 The Hate Crime Unit were strongly opposed to the carve out because it gives the

impression that the listed offences are not being taken seriously or are being
neglected. They argued that the inclusion of these offences in hate crime law is
important for deterrence, and protection of women.

Contributing to the narrative that hate crime is about minor incidences and offensive speech

5.199 Galop and Schools Out UK shared this concern. Galop said that an important part of

anti-hate crime work is emphasising that hate crime encompasses all criminal
offences driven by relevant hostility, from verbal abuse to murder. They felt that carve
outs would undermine this message and leave anti-hate crime work open to attacks at
a policy and media level from those who seek to reduce hate crime to expressions of
offensive speech or characterise it as minor.

48
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The law should have the capacity to recognise explicit instances of misogyny in these
contexts

5.200 The Centre for Women’s Justice did not agree that there should be a sex or gender
specific carve out for the specified offences. They said that:

Although most crimes of violence against women and girls are inherently
misogynistic, some such crimes are committed with specific misogynistic intent,
which could be regarded as an aggravating factor.

5.201 A carve out would prevent these overt displays of misogyny being recognised, leading
The Centre for Women'’s Justice to oppose it.

RESPONSES TO CONSULTATON QUESTIONS 12 TO 14: FRAMING SEX OR GENDER-
BASED HATE CRIME

Should protection be sex or gender-neutral, or limited to women?

5.202 When considering how hate crime protection in this area should be framed, the first
guestion concerned whether the relevant characteristic should be sex or gender-
neutral or limited to women. It was put to consultees in the following way:

Consultation Question 12

We invite consultees’ views as to whether the protected characteristic group should
extend to both men and women or be limited to women only?

5.203 There were significantly more individual responses favouring protection of both men
and women (as well as, in some cases, people of other gender-identities).

5.204 On balance, a small majority of organisational responses favoured the protection of
both men and women.

Arguments in favour of sex or gender-neutral protection

5.205 Consultees offered the following arguments in favour of a sex or gender-neutral
approach which would not limit protection to women.

Only protecting women would be an unequal and discriminatory approach

5.206 Equality was cited as a central reason why protection should not be limited to women.
Many consultees pointed to the EA 2010 and several argued that only protecting
women would amount to unlawful discrimination.

5.207 The Men and Boys Coalition made an extensive submission in which they argued that
“any sex or gender-based hate crime protection MUST include both women and men”.
They said this was particularly the case if the sex or gender-based hate crime
approach “did not exclude offences such [as] sexual, intimate and domestic abuse
crimes”:

As a charity with a stated objective of working to attain gender equality, we believe
that equality under the law is one of the fundamental principles of British justice.
With very few exceptions, British law (within all jurisdictions of the UK) has never
discriminated according to the personal characteristics of defendants or alleged
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victims, and we assert that this should always be the default in law-making unless
there are insurmountable reasons why it cannot.

5.208 The ManKind Initiative said:

In essence, to bring in a law that only applies to women is itself a discriminatory act
and creates division and exclusion, not unity and inclusion. Those who argue for it to
just be applied to women, do so on ideological grounds and not on equality and
inclusion grounds. In essence, it could be argued that not to apply this to men, is in
itself misandric in nature and relegates them to being second class citizens.

5.209 The Men and Boys Coalition specifically pointed to the EA 2010 which protects sex
(without applying special protection to women) as an approach which should be
mirrored in this context.

5.210 Similarly, the Welsh Government noted that “the Equality Act 2010 definition of sex
does not single out women”, adding:

For the sake of consistency and parity, there is a case for misandry to be treated as
a hate crime along with misogyny. While women are disproportionately affected by
sex or gender-based crimes, it is important to recognise the effects that such crimes
can have on male victims. Gender protection should not be limited to women.

5.211 The group “Men and Women Working Together” similarly referred to the EA 2010,
saying:

We feel that the authors of this consultation have failed to comply with both the
Equality Act 2010 and the Human Rights Act 1998 together with creating an
unbalanced consultation document. The fact that you have even considered limiting
protection to women only clearly shows your lack of compliance. This, accompanied
by outdated and ill-informed anti-male propaganda leaves us no option but to
disagree with any formulation surrounding women or gender to be included in the list
of hate crimes.

If women were to join the list of 5 groups on the Hate Crime list, white heterosexual
males as a major group would stand alone without protection. In practice, men are
already suffering from gender apartheid legislation in the areas of equal parenting,
domestic abuse, lack of anonymity in rape trials, form the highest levels of rough
sleepers (83%), highest levels of suicide (75%) and in 2018 prostate cancer deaths
overtook breast cancer deaths for the first time and still no reliable test available. We
have no confidence that even if men were placed on the hate crime list they would
obtain any more equality than they receive by their supposed inclusion on the
equality list.

5.212 Gender Parity UK also said:

The proposal to treat women and men differently before the law based on their
gender is discriminatory. Men already receive dramatically less protection,
representation and support.
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5.213 Several individual consultees expressed concern about the fact that not including men
in a sex or gender-based protected group was even being contemplated, calling this

“‘nonsense”, “state sponsored discrimination” and “sexist”.

5.214 One individual consultee suggested that any perceived discrimination against men
could have very negative consequences:

Even if you are so bigoted against men that you honestly think no atrocity done in
the name of misandry could possibly deserve “hate-crime” status, surely you
understand that this will be rocket-fuel to misogynists? If there were a male in a
horrible spot in life, looking for someone to blame, how could you not think that a
suggestion as ludicrously discriminatory as saying only the other sex deserves
protection would not absolutely push him down a darkened path?

Only protecting women would be damaging to male victims of VAWG-associated crimes

5.215 The Men and Boys Coalition described their “most pressing and serious concern” as
the impact of legislative change which only protected women without a carve out for
VAWG crimes. They said:

As a matter of the utmost seriousness, we ask the Law Commission to consider the
devastating effects that would be felt by male victims of creating a whole new
hierarchy of sexual violence, encoded into legal statute, which would say quite
explicitly that offences conducted against men and boys are less serious than those
committed against women and girls.

5.216 They added that if women-specific protection were adopted:

Male rape victims will be told that according to the law of the land, their rape was a
less serious offence than that of a woman. Male victims who may carry the scars of
years of extreme and brutal domestic violence will see their abuser convicted of a
less serious crime, with a less severe sentence, just because they are the ‘wrong’
gender.

5.217 Many of these sentiments were also echoed by The ManKind Initiative, who
emphasised that limited protection could be “personally devastating” for those men
and boys who had been victims of domestic abuse.

5.218 Other consultees similarly felt that if there was not a carve out and the protection only
extended to women, this could make male victims feel less able to report those crimes
committed against them. One individual said:

Men are victims of sexual assault, rape and domestic abuse, and to only record
gender-based hate crimes for women will skew the figures and make those victims
feel undermined. Data is needed for both genders to form clear pictures that will aid
the policing of these crimes.

5.219 The Hate Crime Unit gave a response which varied based on whether or not there
was a carve out for sexual offences and domestic abuse. In the absence of a carve
out, they believed protection should include both men and women, the starting point
being that although offences such as sexual offences are often deeply gendered, men
are also victims of these crimes:
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We fear that if men were excluded from the category, the fact that this would mean
similar crimes targeting men would consistently not result in as high a sentence as
those targeting women, would contribute to society’s harmful portrayal of men as
being strong and unable to be the victim of crimes committed by women, such as
sexual offences and domestic violence. We further believe that this would result in a
contribution to the persistent problem of men not reporting these types of offences,
in part because of this societal stigma which would only be seen as “endorsed” by
the law, if only women could seek an “enhanced” or “aggravated” sentence.

5.220 However, the Hate Crime Unit continued that if sexual offences, domestic abuse, FGM
and forced marriage are excluded then “the above problem would not apply [and] the
category should be limited to women only”, because recognising women as
disproportionately targeted could result in “increased awareness in society which may
encourage specific measures to be put in place to protect this group.”

Consistency with the existing hate crime characteristics of race, religion and sexual
orientation rather than the characteristics of transgender or disability

5.221 The Law Society argued that only protecting women “would be inconsistent with the
other hate crime characteristics of race, religion and sexual orientation, which are
framed in general terms”.

5.222 The Men and Boys Coalition observed that existing hate crime legis