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	Direction Decision

	by Alan Beckett BA MSc MIPROW

	an Inspector on direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 19 November 2021


	Ref: FPS/V4305/14D/1
Representation by Deborah King
Knowsley Council 
Application to modify the Definitive Map and Statement for the area by upgrading the Footpath running from Pex Hill, Cronton (grid ref SJ501885) to Norlands Farm, Cronton (grid ref SJ506889) to a Bridleway (ref. KPROWA1)

	· This representation is made under Paragraph 3(2) of Schedule 14 of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) seeking a direction to be given to Knowsley Council (‘the Council’) to determine an application for an Order, under Section 53(5) of that Act.

	· The representation is made by Deborah King and is dated 1 April 2021.

	· The certificate under Paragraph 2(3) of Schedule 14 is dated 14 October 2019.

	· The Council were consulted about the representation on 5 May 2021 and Knowsley Council’s response was made on 30 September 2021.

	


Decision

1. The Council is not directed to determine the above-mentioned application.

Statutory and Policy Context

2. Authorities are required to investigate applications as soon as reasonably practicable and, after consulting the relevant district and parish councils, decide whether to make an order on the basis of the evidence discovered. Applicants have the right to ask the Secretary of State to direct a surveying authority to reach a decision on an application if no decision has been reached within twelve months of the authority’s receipt of certification that the applicant has served notice of the application on affected landowners and occupiers.  
3. The Secretary of State in considering whether, in response to such a request, to direct an authority to determine an application for an order within a specified period, will take into account any statement made by the authority setting out its priorities for bringing and keeping the definitive map up to date, the reasonableness of such priorities, any actions already taken by the authority or expressed intentions of further action on the application in question, the circumstances of the case and any views expressed by the applicant
.
Reasons
The Council’s Statement of Priorities and the reasonableness of its priorities
4. The Council has not produced a statement of priorities as the application which is the subject of this representation is the only application which has been made to it which remains outstanding on its register of applications.
5. Although the Council does not appear to have a backlog of applications awaiting determination, it remains under a statutory duty to investigate the matters stated in DMMO applications as soon as is reasonably practicable.  
The actions or intended actions of the Council
6. The Council submits that the application made to it in October 2019 was incomplete in that the paragraph 2(3) certificate was not included within the package of user evidence submitted by the Applicant. It is the Council’s view that the application cannot be considered to be valid until the certificate is formally submitted.
7. The Council acknowledges that a copy of the paragraph 2(3) certificate was sent to it via the Planning Inspectorate as part of the exchange of correspondence regarding the request for a direction. The Council has checked the documents originally sent to it by the Applicant and states that the required certificate was not included in the original bundle. 
8. It is submitted that the timescale for a decision to be made on the application will be dependent upon whether or not the Secretary of State considers that the twelve-month period for determination of the application set out in paragraph 3 (2) of Schedule 14 to the 1981 Act has expired. If the Secretary of State declines to issue a direction, Knowsley Council will seek to determine the application as soon as possible. 
The circumstances of the case and the views of the Applicant
9. The Applicant submits that the application and supporting user evidence was handed in to the relevant officer at Knowsley Council in one envelope; copies of the notices served on affected landowners and the paragraph 2(3) notice was handed over in a separate envelope. The Applicant considers it unfair that her application should be penalised as a result of the Council’s officer losing or misplacing documents which were delivered in person. A second copy of all the documents (including the paragraph 2(3) certificate) was sent to the Council on 23 August 2021. 
10. The Applicant submits that some of those who provided evidence of use are currently over 70 years of age and it is known that one witness has died from Covid-19. A further delay in the investigation of the application risks the loss of witness evidence through the passage of time. The Applicant also submits that notices prohibiting use by horses and bicycles had been erected in 2020 on what had been a very well used route.
11. The application was made in October 2019 and has not yet been determined by the Council. It is requested that the Council be directed to determine the application.
Conclusions
12. An applicant’s right to seek a direction from the Secretary of State gives rise to the expectation of a determination of that application within 12 months under normal circumstances. The Council is expected to determine an application as soon as reasonably practicable after receipt of the paragraph 2 (3) certificate.
13. There is evidently a conflict between the Applicant and the Council as to what was submitted as part of the application made in October 2019. The Applicant contends that two envelopes of documents were delivered to the Council by hand, one containing the application and supporting documents and the other containing the required certification that notice had been served. The Council, for its part, says that only the application and evidence bundle is on file, and that the application is not valid in the absence of the paragraph 2(3) certificate.
14. It is not possible to determine the exact course of events in this case. Whilst the Applicant’s submissions on this matter are noted, no evidence has been provided to show that receipt of the certificate was acknowledged by the Council. I concur with the Council’s assessment that if the paragraph 2(3) certificate was not submitted with the application, then the twelve-month period which the Council has to consider the application will not commence until that certificate has been received. 
15. The absence of the paragraph 2(3) certificate from the Applicant’s initial submission to the Council means that it is not possible for a direction to be given in this case as the twelve-month period from the receipt of the certificate is yet to elapse. The Council is now in receipt of the certificate and the twelve-month period during which the application should be determined will end on 22 August 2022. The Council’s intention to determine the application as soon as possible is noted; however, if a decision has not been made on the application before 22 August 2022, the Applicant will be able to make a further representation seeking a direction.
16. In the circumstances I have decided that there is not a case for setting a date by which time the application should be determined.

Alan Beckett

INSPECTOR

�  Rights of Way Circular 1/09 Version 2, October 2009.  Department for Environment, Food and Rural Affairs.
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