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	Appeal Decision

	

	by S M Arnott FIPROW 

	an Inspector on direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 28 October 2021


	Appeal Ref: ROW/P2935/14A/8

	· This appeal
 is made under Section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 against the decision of Northumberland County Council not to make an order under Section 53(2) of that Act.

	· By application dated 3 May 2018, Mr T Wrigley claimed that four routes within and extending beyond East Wood, north of Acomb, should be added to the definitive map and statement for the area as public footpaths. 

	· The application for one route was accepted but the remaining three were refused by Northumberland County Council on 8 December 2020 and the appellant was formally notified of the decision by letter dated 7 January 2021. 

	Summary of Decision:  The appeal is allowed.

	


Preliminary Matters

1. I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine this appeal under Section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 (the 1981 Act) on the basis of the papers submitted. In this case, I am satisfied I can reach a reliable decision without visiting the site.
2. The appellant, Mr Wrigley, requests that the Secretary of State directs Northumberland County Council (NCC) to make a definitive map modification order under Schedule 15 of the 1981 Act to record as public footpaths the three routes that are the subject of this appeal.
3. In addition to the submissions from the appellant and NCC, I have before me representations made by Mr R Findlay of property agents Galbraith on behalf of Messrs Straker (owners of the land affected by the claimed footpaths) and from Dr J Halliday. I have considered all these documents in forming my conclusions.  
4. I have not taken account of representations which raise concerns about potential negative effects of public access on the land since the merits of the claimed footpaths are not at issue here and are not matters that affect the assessment of evidence in relation to the relevant legal tests set out below.  
5. A report
 prepared by NCC included a plan which clearly identified the routes claimed by the appellant. These were referred to (provisionally) as Footpath 24 (shown between points A, B, J and C); Footpath 25 (shown as A, B, E, G, H); Footpath 26 (shown F, G, H) and Footpath 27 (D, E, B, A). For simplicity I shall refer to the four respective routes in the same manner.  
Main issues
6. The application was based on the premise that the evidence is sufficient to show that, in the past, the appeal routes have been used in such a way and on such terms that public rights of way on foot can be deemed to have been established over them.  NCC accepted that the required level of proof was met in relation to the route identified as Footpath 24 but not for the other three.
7. The main issue in this case is whether NCC was correct to reject Mr Wrigley’s application(s) and to decline to make the order(s) he requested in respect of three of his four routes.  
Legal framework
8. Section 53(2) of the 1981 Act requires the surveying authority (in this case NCC) to make orders to modify its definitive map and statement in consequence of certain specified events as set out in Section 53(3).

9. Sub-section 53(3)(b) describes one such event as “the expiration … of any period such that enjoyment by the public of the way during that period raises a presumption that the way has been dedicated as a public path”.

10. Another event is set out in sub-section 53(3)(c)(i): “the discovery by the authority of evidence which (when considered with all other relevant evidence available to them) shows … that a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist over land in the area to which the map relates …".

11. The statutory test to be applied to evidence under sub-section 53(3)(c)(i) therefore comprises two separate questions, one of which must be answered in the affirmative before an order is made: has a right of way been shown to subsist on the balance of probability or has a right of way been reasonably alleged to subsist? Both these tests are applicable when deciding whether or not an order should be made, but even if the evidence shows only the lesser test is satisfied, that is still sufficient to justify the making of the modification order
 requested by the appellant.  

12. The issue was addressed in the High Court case of R v Secretary of State for the Environment ex parte Mrs J Norton and Mr R Bagshaw [1995]
 and later clarified in R v Secretary of State for Wales ex parte Emery [1998]
: when considering whether a right of way subsists (test A) clear evidence in favour of the appellant is required and no credible evidence to the contrary.  However, when considering whether a right of way has been reasonably alleged to subsist (test B), if there is a conflict of credible evidence but no incontrovertible evidence that a way cannot be reasonably alleged to subsist, then the answer must be a public right of way has been reasonably alleged.  
13. For the purposes of this appeal, if the evidence is sufficient to satisfy the lesser test (B), then an order should be made, although the higher test (A) would be applicable if the matter fell exclusively under sub-section 53(3)(b)
. 

14. As regards evidence of use by the public, Section 31 of the Highways Act 1980 (the 1980 Act) sets out the requirements for presumed dedication under statute.  Firstly, there must be sufficient evidence of use of the claimed route by the public, as of right and without interruption, over the twenty-year period immediately prior to its status being brought into question in order to raise a presumption of dedication. This presumption may be rebutted if there is sufficient evidence that there was no intention on the part of the landowner/s during this period to dedicate the route as a public right of way.  
15. Alternatively, if the case is not made out under statute, the evidence may be considered under the common law.  In this case the issues to be addressed would be whether, during any relevant period, the owners of the land in question had the capacity to dedicate a public right of way; whether there was express or implied dedication by the owners, and whether there is evidence of acceptance of the claimed right by the public.

Reasons
16. After noting the report dated 8 December 2020, and after assessing the evidence in this case, NCC’s Tynedale Local Area Council decided there was insufficient evidence to show that three of the claimed route(s) should be presumed to have been dedicated as public rights of way.                                                                                                                                                                                                                                                                                                             
17. In addition to statements from claimants and information from the landowners and other consultees, the report addressed a number of sources of historical evidence but this did not reveal any substantive support for a public way of any antiquity.  Accordingly, the case rests entirely on satisfying the test set out in Section 31 of the 1980 Act on the basis of use by the public in the late twentieth and early twenty first centuries.
18. With his application submitted in May 2018, the appellant provided evidence from seventy people, most completing separate evidence statements for all four routes. Although analysis was complex, NCC concluded that 51 users claimed to have walked Footpath 24 for periods in excess of 20 years, 31 users for Footpath 25, 19 for Footpath 26 and 33 for Footpath 27
.

Bringing into question the status of the routes

19. The evidence shows that in December 2017 notices were nailed to trees at various access points into East Wood (at A, B, D and F); these read “Private Woodland. No public access” and “Danger. Rifles in use. Do not enter”. It appears to be common ground that these notices were effective in challenging the public’s right to walk there. 

20. As a consequence, the twenty-year period between December 1997 and December 2017 requires particular scrutiny. 
21. Two other possibilities also need consideration since deposits were instigated by the landowners in 2002
 and 2010 following the procedures set out in Section 31(6) of the 1980 Act, seeking to protect their position in respect of potential rights of way claims in the future. Thus, earlier 20-year periods might also need to be addressed. 
22. However, these deposits related to land near to East Wood but not the wood itself, and in neither case did these actions come to the attention of those who actually used the three ways in question
. Nevertheless, there may be an arguable case that a notice on the site of the claimed Footpath 24, and associated with the 2010 deposited map and declaration, may have also brought into question the status of the paths now at issue.  In my view that is unlikely but the evidence before me is not unassailable, one way or the other.
The claimed use by the public 1997-2017
23. The claimed use by the public is summarised by the appellant as follows: for path 25
, 27 claimants used the whole route, 25 of these from 1997 onwards with a frequency of around 8 visits per year.  For path 26, there is evidence from a total of 17 people for whole route, 15 from 1997 onwards with an average of 2 trips per annum. For path 28, 35 people in total claim to have used the whole route, 29 of these from 1997 onwards, the average frequency being 26 per annum.
24. Whilst there is some evidence of use by horse riders, this does not appear to be sufficient in numbers and frequency to raise a presumption of dedication with higher rights than as a public footpath.

25. Other than those erected in December 2017, no evidence of notices has emerged (other than one relating to Footpath 24 which is not the subject of this appeal.) Indeed the appellant argues that none of the claimants were aware of any challenges to their use until the notices erected in 2017, prompting the applications several months later.
26. Whilst the appellant points to evidence of physical tracks on the ground, the landowners respond with evidence that at times the paths were overgrown with vegetation or obstructed by fallen trees which would have interrupted the claimed use.   

27. Although the appellant submits that the majority of the claimants have walked these routes unchallenged, the landowners have supplied evidence which suggests that some people were stopped whilst using paths within the wood
.

28. In short, the landowners challenge the level of usage that has been claimed, stating that this does not tally with the recollections of other users of the wood. 

29. Dr Halliday highlights other activity within the wood and use for different (authorised) purposes, but this does not necessarily mean that the appeal routes were not used as claimed.
30. The recreational nature of the claimed usage is raised by Dr Halliday and he submits that the legislation was not intended to offer the opportunity to create new leisure facilities. That is quite true and there is no scope within this process for addressing the merits, nor disadvantages, of routes which are claimed to have been used for many years. It is simply a matter of addressing the evidence which relates to the legal framework set out in my paragraphs 8 to 15 above. 

31. Dr Halliday argues that circular routes from home should not qualify insofar as establishing a public right of way is concerned. Mr Wrigley challenges this, referring to the provisions of Section 31(1) of the 1980 Act and in particular to the essential ‘character’ of claimed rights of way. 

32. In law, it is accepted that all highways must follow a defined route (of whatever width), and that it is not possible to acquire the right to wander at will, whether that is through a wood or elsewhere. The right ‘to pass and re-pass’ is fundamental to all public ways, wherever one starts or finishes the journey.

33. Dr Halliday notes that, in criminal law, for a particular act to be properly constituted, the act itself must be accompanied by the appropriate mental state, that is an intention to commit the act. By analogy, he submits that here the individuals claiming to have walked the routes in question must also have had the intention to move from one place to another, not walk a circular route.    

34. Whilst the circumstances differ slightly, I am guided by the judgement of Lord Justice Hoffman in the Sunningwell
 case in which he stated: “To require an enquiry into the subjective state of mind of the users would be contrary to the whole English theory of prescription, which depends upon acquiescence by the landowner giving rise to an inference or presumption of a prior grant or dedication. For this purpose the actual state of mind of the road user is plainly irrelevant”. 
35. There is no evidence that the claimants’ use was by force or carried out in secret. Neither is there any evidence that claimants were expressly given permission to walk within the wood although I understand residents of the nearby caravan park were permitted to do so (via claimed Footpath 24). Galbraith comments that at least one and possibly two of the claimants fall into the latter category and therefore their use cannot have been ‘as of right’. However the use by all other claimants appears to qualify as being ‘as of right’.

36. There is clearly a conflict in the evidence insofar as the appellant claims that the user was continuous whilst the landowners (and Dr Halliday) contend that it was, on occasion, challenged. Yet there is no incontrovertible evidence that would stymie the appellant’s claim.
37. From my examination of the written evidence in this case, I am led to the conclusion that, whilst there are clearly questions to be answered by the claimants about their use, overall there is little to cast doubt on the credibility of the user evidence as a whole. It seems clear that all three routes have been used by the public during the period 1997-2017 so as to raise a presumption of dedication of the ways as public footpaths.  
Landowners’ lack of intention to dedicate

38. For the landowners, Galbraith makes the point that a Section 31(6) deposit was lodged with NCC in 2010 in respect of land to the east of East Wood together with a statutory declaration making the landowners’ position clear.  However, this relates only to the path which is not part of this appeal. Whilst it may be possible that, if accompanied by adequate signage on site, this action brought into question the status of linked paths within the wood in 2010, it is unlikely to provide evidence of a clear lack of intention to dedicate routes which lay outside the area that was the subject of the deposit.

39. Similarly, the incomplete deposit in 2002 will have no effect in this regard.
40. The landowners refer to path users being challenged within the wood at various times in the past although no evidence is produced to substantiate this claim. However, as I have noted above, it is the personal evidence of Dr Halliday that he stopped an individual walking through the wood in late 2017 but this was not on any of the three claimed routes. 

41. From my examination of the evidence provided to date, I find there to be no incontrovertible evidence that would inevitably defeat the claim that public footpaths can be presumed to have been dedicated on the basis of long use. 
Summary and conclusions

42. As I have noted above, in order to justify the making of a definitive map modification order to add a public right of way under sub-section 53(3)(c)(i) of the 1981 Act it is necessary only to provide sufficient evidence to ‘reasonably allege’ the existence of a public path.
43. Here, there is credible evidence of use from 70 people who claim to have used the appeal routes. There are clearly conflicts between the claimants’ evidence of uninterrupted use over the required period provided by the appellant and the representations put forward by Galbraith for the landowners and by Dr Halliday. There is also a question over the degree to which notices and actions taken by the landowners under Section 31(6) of the 19801 Act in relation to adjoining land may have had an effect on the three appeal routes. 
44. However, I find no incontrovertible evidence here that would thwart the claim that rights of way have been established. The information provided in support and against that claim is all credible, although in some areas further evidence is required to fully illuminate important details that would assist in resolving the conflicts that are apparent.
45. I have noted at paragraph 12 above the guidance from the Courts applicable when deciding whether an order should be made.  Where, as here, there is a conflict of credible evidence but no incontrovertible evidence that a way cannot exist, then the answer is that a public right of way has been reasonably alleged to subsist. Since that is the threshold that must be reached in order to make (though not confirm) an order, I conclude that in this case the evidence is sufficient to justify an order (or orders) being made.  
Conclusion

46. Having regard to these and all other matters raised in the written representations I conclude that the appeal should be allowed in respect of the three appeal routes as identified on NCC’s plan (with any necessary correction of the exact line claimed near to point G). 

Formal Decision

47. In accordance with Paragraph 4(2) of Schedule 14 to the 1981 Act, Northumberland County Council is directed to make one or more order(s) under Section 53(2) and Schedule 15 of the Act to modify the definitive map and statement for the area by adding the three public footpaths requested by the application dated 3 May 2018 (and adjusted at point G as required by the evidence). 

48. This decision is made without prejudice to any decision that may be issued by the Secretary of State in accordance with his powers under Schedule 15 of the 1981 Act.

Sue Arnott


Inspector
� This appeal relates to three routes that were each the subject of separate applications. For the purposes of this Decision, I have treated this as one appeal rather than three. 


� The report to NCC’s Tynedale Local Area Council dated 8 December 2020


� The higher test would need to be satisfied to justify confirmation of an order.


� R v SSE ex parte Bagshaw and Norton (QBD)[1994] 68 P & CR 402, [1995] JPL 1019


� R v SSW ex parte Emery (QBD) [1996] 4 All ER 1, (CA)[1998] 4 All ER 367, [1998] 96 LGR 83


� An order may be made in relation to events in either sub-section 53(3)(b) or 53(c)(i) if the evidence meets the case. This was established in � HYPERLINK "http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/1997/2219.html&query=(EWCA)+AND+(Civ)+AND+(2219)" �O’Keefe v SSE and Isle of Wight County Council� � HYPERLINK "file:///C:\\Users\\cruick_h1\\AppData\\Local\\Microsoft\\Windows\\HC%20case%20summaries\\O%20Keefe%20HC.pdf" �[1996]� JPL 42, � HYPERLINK "http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/1997/2219.html&query=(EWCA)+AND+(Civ)+AND+(2219)" �(CA)[1997] EWCA Civ 2219, [1998]� 76 P & CR 31, [1998] JPL 468


� It is not necessary that all users have used the claimed routes for the full 20 years. “Use of a way by different individuals, each for periods of less than 20 years, is sufficient if, taken together, use covers a continuous period of 20 years or more” (Davis v Whitby [1974] 1Ch 186, 1 All ER 806).


� There is considerable doubt as to whether this was ever followed up with a statutory declaration.


� This is recognised as an essential element for an effective challenge in the case of � HYPERLINK "http://www.bailii.org/uk/cases/UKHL/2007/28.html" �R on application of Godmanchester Town Council and Drain v SSEFRA and Cambridgeshire County Council �[2005] EWCA Civ 1597, [2006] 2 All ER 960, [2006] 2 P & CR 1) [2007] UKHL 28, [2007] 3 WLR 85, [2007] 4 All ER 273.


� I note Galbraith queries accuracy NCC’s map which can be interpreted as showing two access points into the wood near point G when there is just one.


� Dr Halliday refers to stopping a walker in late 2017 but this was not on any of the claimed paths.


� � HYPERLINK "http://www.bailii.org/cgi-bin/format.cgi?doc=/uk/cases/UKHL/1999/28.html&query=(sunningwell)" �R v Oxfordshire County Council & others ex parte Sunningwell Parish Council �(HL)[1999] UKHL 28, [2000] 1 AC 335,[1999] 3 WLR 160, [1999] 3 All ER 385
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