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	Appeal Decision

	

	by Mark Yates BA(Hons) MIPROW

	an Inspector on direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 5 August 2021


Appeal Ref: FPS/Z1585/14A/19

	

	· This appeal is made under Section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 (“the 1981 Act”) against the decision of Essex County Council (“the Council”) not to make an order under Section 53(2) of that Act.

	· The application was dated 29 October 2018 and this appeal relates to the Council’s decision of 29 July 2020 to not make an order.

· The appellant claims that a restricted byway should be recorded in the definitive map and statement.  This would require the upgrading of existing rights of way and the addition of a new way.     

	

	Summary of Decision:  The appeal is allowed.

	


Preliminary Matters

1. I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine an appeal under Section 53(5) and Paragraph 4(1) of Schedule 14 of the 1981 Act.   

2. I have not visited the site but I am satisfied that I can make my decision without the need to do so.

3. The alleged restricted byway (“the claimed route”) corresponds with a lane shown on various historical maps.  This route initially follows the alignment of Copford Footpath 24. The claimed route then continues in the parish of Birch where, aside from the point it crosses a bridleway, no public rights are recorded over it.  The southern part of the lane shown on the historical mapping is now a publicly maintained road and the claimed route terminates at this point.  
Main Issues

4. For the unrecorded parts of the claimed route, Section 53(3)(c)(i) of the 1981 Act specifies that an order should be made following the discovery of evidence which, when considered with all other relevant evidence, shows that “a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist…”. 

5. In considering the above there are separate two tests to be applied: 
· Test A: Does a right of way subsist on the balance of probabilities? 

· Test B: Is it reasonable to allege that a right of way subsists? For this possibility to be shown it will be necessary to show that a reasonable person, having considered all the relevant evidence available, could reasonably allege a right of way to subsist. If there is a conflict of credible evidence, but no incontrovertible evidence that a right of way could not be reasonably alleged to subsist, then it is reasonable to allege that one does.

At this stage, I need only be satisfied that the evidence meets Test B, the lesser test.

6. For those parts of the claimed route that are currently shown on the definitive map, Section 53(3)(c)(ii) of the 1981 Act specifies that an order should be made following the discovery of evidence which, when considered with all other relevant evidence, shows that “a highway shown in the map and statement as a highway of a particular description ought to be there shown as a highway of a different description”.  The evidential test to be applied is the balance of probabilities.
7. It is apparent that an anomalous outcome can potentially arise from the different standards of proof to be applied to the different sections of the route at this stage.  Should I find that only test B is applicable, given the majority of the claimed route is presently unrecorded, I consider that the reasonable approach to take is for an order to be made for the whole of the route. This will provide an opportunity for the status of the route to be fully explored at the confirmation stage when the order would be determined on the balance of probabilities.       
8. Reliance is placed by the appellant on various historical documents and maps in support of the claimed route being an unrecorded vehicular highway.  Section 32 of the Highways Act 1980 requires a court or tribunal to take into consideration any map, plan or history of the locality, or other relevant document which is tendered in evidence, giving it such weight as appropriate, before determining whether or not a way has been dedicated as a highway. 
9. It is not disputed that the Natural Environment and Rural Communities Act 2006 has extinguished any unrecorded public right of way for mechanically propelled vehicles.  This means that the claimed route cannot now be recorded as a byway open to all traffic.  
Reasons 

Capacity to dedicate 

10. The case in support relies upon an inference being drawn from the documentary evidence of the dedication of a vehicular highway at some point in the past.  However, dedication can only arise under common law where there is a landowner with the capacity to dedicate a highway.  The council says that there may have been significant periods of time when there was no person with the capacity to dedicate due to the land being held in a strict settlement.  Reference is made by the Council to two cases
 that are believed to have involved land owned by the Birch Estate, which could indicate that there was no landowner with the capacity to dedicate a highway.    
11. Settlement was a means of protecting the ownership of land for future generations.  The land would typically pass to the eldest son as a tenant for life.  Therefore, they only had a life interest and were not free to dispose of the land or grant rights over it without the agreement of the other interested parties or unless specific provision was made in the trust deed.  This means that for the period the land was settled it is unlikely that a highway could be dedicated over the land.  However, for a finding to be reached that this is the case, specific evidence needs to be provided and nothing of note has been submitted at this stage.   
Consideration of the documentary evidence

12. It is difficult to determine the position of particular features shown on a draft map for Bockingham Hall Copford and Birch of 1729.  There is a feature that could correspond with a proportion of the claimed route in the locality of Seller Wood. It is also apparent that the section of lane shown is open at each end, which indicates that it continued beyond the extent of the feature shown.  This plan raises the possibility that the claimed route existed by 1729.  However, if this were the case, the plan provides no indication regarding the status of the route.   
13. No part of the claimed route is shown on the Chapman and Andre map of 1777.  As outlined above, it is potentially the case that the route physically existed in 1729.  The later map evidence addressed below is supportive of the existence of the route from the end of the eighteenth century onwards.  This raises the possibility that the route was omitted from the Chapman and Andre map, but it is not clear why this could have been the case.      
14. The earliest map that clearly shows the claimed route is the Ordnance Survey (“OS”) surveyors drawing of 1799.  The route is also shown on the 1805 OS First Edition map.  OS maps assist in identifying the physical features present when the land was surveyed, but they do not distinguish between public or private roads.  Nonetheless, the claimed route is shown as a through route linking with recognised public roads.  Whilst the OS maps carry limited evidential weight, they could provide support for the claimed route being part of the local public road network. 

15. A proportion of the claimed route follows the boundary between the parishes of Copford and Birch.  Reference has been made to documentation from the early part of the nineteenth century relating to a dispute involving this boundary.  The Council says no mention is made in these documents to a public road.  However, it is not clear whether any reference was made to the feature shown on the early OS mapping.  In order to draw out anything meaningful from these documents there would need to be something of potential relevance to the status of the lane.     
16. A Plan of the Manor of Great and Little Birch of 1811 appears to show the claimed route in a very general way.  The route is coloured in the same way as other roads but there is no key to indicate whether this colouring made any distinction in terms of the status of these roads.  In my view little weight can be attached to this map.      

17. The claimed route is shown as a “Parochial Road” on John Cary’s map published in 1828.  It is again shown as a through route linking with public roads.  Whilst this map provides some support for the route being part of the local road network, by itself it carries only limited weight.      

18. The Copford tithe map of 1839 shows a proportion of the route and the section shown was excluded from the surrounding tithed parcels of land.  In contrast, the whole of the claimed route is shown on the 1839 Birch tithe map.  It is again shown excluded from the tithed parcels of land.  Highways were incidental to the tithe process and this will usually serve to limit the evidential value of these maps.  The exclusion of a route from the tithed parcels of land could be indicative of a public or private road as both would have impacted upon the productivity of the land being assessed.  
19. The 1875 large scale OS map shows the lane with a section towards its southern end coloured in a manner which is likely to represent some form of hard surface.  In terms of the “CR” notation to delineate the centre of the road for the parish boundary and the listing of it in the accompanying book of reference as a road, it cannot be determined whether the route was viewed as a public or private road.  Nor does the presence of trees or vegetation within the lane in places necessarily assist on the issue of status.  It cannot at this stage be determined whether this prevented the lane from being traversable by vehicular traffic.  Whilst a footpath is marked adjacent to a section of the route, it had at that time different start and finish points to the claimed route.  I do not find that this footpath has any bearing on the status of the claimed route.    
20. The claimed route continues to be shown as a physical feature on subsequent OS maps of 1896, 1925 and 1949.  By the time of the 1955 OS map the middle section is shown to a lesser degree.  The route is also shown on Bartholomew’s map of 1902-6 as an “inferior road not recommended for cyclists”.  The depiction of a road on this map is again not necessarily indicative of public status and there is a disclaimer on this map to that effect. This description suggests that the route was not in a particularly good state of repair.  Only a proportion of the claimed route is shown on the 1967 Bartholomew’s map.  
21. A map with the sale documents of 1905 in relation to Boarded Barn Farm shows a short section of the northern part of the claimed route coloured in the same way as the connecting public road and annotated “From Birch”.  There is also annotation on a section of public road nearby to it leading from particular places.  Although only a short section of the claimed route is shown, the map is supportive of it being part of a through route leading to Birch and this is more likely to be indicative of public status.  I note that the southern end of the historical lane links with the roads leading to Birch village.  Nonetheless, this document related to the sale of land and was not concerned with the depiction of highways and there is a disclaimer on the map to that effect.  Accordingly, I do not consider that it carries a significant amount of weight.  
22. It is asserted in support that the claimed route is for the most part shown excluded from the surrounding hereditaments on the working map produced for the 1910 Finance Act.  The depiction of the route in this way can provide a good indication of highway status, most likely vehicular in nature as footpaths and bridleways were usually dealt with by way of deductions in the accompanying field books.  
23. The main issue to be determined is the extent to which the claimed route is excluded from the surrounding hereditaments on this map.  There is no available copy of the final record plan to provide any further assistance on this matter.  It is accepted that a short section of the route falls within one of the hereditaments.  I am also unsure about a section near to Seller Wood.  However, it is apparent that the yellow line drawn over the claimed route corresponds to the parish boundary.  This is supported by the other coloured lines shown adjacent to it to delineate the extent of the neighbouring hereditaments.  It is not clear to me whether any significant reliance can be placed on the “public” notation that is visible in a couple of places elsewhere on this plan.     
24. It may be possible from careful examination of the original map and an assessment of the accompanying documents to calculate the extent of the relevant hereditaments in order to clarify the degree to which the claimed route was excluded from the surrounding hereditaments.  At the present time, I must treat this document with some caution.  However, clearly a proportion of the route was shown excluded from the surrounding hereditaments.  Overall, it can only really be concluded at the present time that the Finance Act map potentially provides support for the claimed route being a vehicular highway.          
25. The Council’s Main Roads and Bridges map of 1906 is stated to show the route as an “other road”.  It is apparent that the purpose of this map was to show the main roads and bridges in the county.  Whilst the existence of the claimed route is evident on the base map, there is no indication of whether it was viewed as a public road.  The County Road map of 1929/30 does not record the claimed route as publicly maintained.  
26. A county surveyors map of 1932 points to the section of the lane to the south of Hellens Farm being publicly maintained and what became Copford Footpath 24 at the other end is shown outside of the lane.  The alignment of the alleged footpath corresponded to what is shown on the 1875 OS map rather than the path eventually placed on the definitive map.  The subsequent recording of a section of public footpath over the claimed route is not indicative of the route being viewed at that time as a public road.  However, it would not impact upon any unrecorded public rights in relation to this route.  
Conclusions on the evidence 
27. There is the potential for land crossed by the claimed route to have been held in a strict settlement during the period covered by the various pieces of documentary evidence which could mean that there was no landowner with the capacity to dedicate a highway.  However, no clear evidence has presently been provided to show that this was the case.     

28. Various pieces of map evidence are supportive of the physical existence of the claimed route.  It is consistently shown as a through route linking with recognised public roads.  The representation of the route in this way can be supportive of highway status.  However, the evidential weight of these documents is not substantial.  The reference on the sales plan is indicative of the route having public status rather than serving as a private means of access, but again it does not carry a significant amount of weight.  

29. There is some uncertainty regarding how the whole of the route is shown on the Finance Act map.  Nonetheless, it potentially shows the majority of the claimed route excluded from the surrounding hereditaments.  The representation of a way in this manner would provide support for the existence of a vehicular highway.  It is apparent that only a section of the lane shown on the historical maps found its way into the later highway records.  

30. The evidence as a whole provides some support for the claimed route being a historical highway which fell into disuse in terms of any public vehicular use by the early part of the twentieth century. Although a section of the lane was viewed to be worthy of being maintained at public expense.    
31. I do not find that the balance of probabilities test is met from the evidence presently available.  However, it is reasonable to allege from this evidence that a restricted byway subsists.  Bearing in mind the position outlined in paragraph 7 above, I conclude that an order should be made to record the whole of the claimed route as a restricted byway.  
Overall Conclusion
32. Having regard to these and all other matters raised in the written representations I conclude that the appeal should be allowed.

Formal Decision 

33. In accordance with paragraph 4(2) of Schedule 14 of the 1981 Act, Essex County Council is directed to make an order under Section 53(2) and Schedule 15 of the Act to modify the definitive map and statement for the area by adding new sections of restricted byway to the map and statement and upgrading existing rights of way to restricted byway status as requested by the application dated 29 October 2018.  This decision is made without prejudice to any decisions that may be given by the Secretary of State in accordance with his powers under Schedule 15 of the 1981 Act.  

Mark Yates

Inspector
� Harrison v Round [1852] and Round v Turner [1889]
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