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EMPLOYMENT TRIBUNALS 
 

Claimant                                       Respondent 
Mr J Grantham v Bournemouth, Christchurch  

and Poole Council 

JUDGMENT  
on whether to set aside dismissal of claims  

under rule 38 
 

THE CLAIMS HAVING BEEN DISMISSED IN THEIR ENTIRETY under rule 38 
of the Employment Tribunal Rules of Procedure 2013, for non-compliance with 
an Unless Order dated 22 April 2020, as confirmed in the tribunal’s written notice 
dated 13 May 2020 (sent to the parties 19 May 2020), and 
 
UPON APPLICATION of the claimant dated 2 June 2020 under rule 38(2), and 
having considered the parties’ written submissions, 
 

The judgment of the tribunal is that: 
 
1. The Unless Order is partially set aside, insofar as it refers to the unfair 

dismissal claim. 
 

2. The Unless Order is not set aside, in respect of all disability discrimination 
claims. 

 
3. The claimant is therefore permitted to pursue his claim of unfair dismissal in 

the Employment Tribunal under sections 94 and 98 of the Employment 
Rights Act 1996, but no other claim. 

 

Reasons  
 

Summary of reasons 
 

1. On 17 March 2019 the claimant brought a claim of unfair dismissal and 
wholly unclear claims of disability discrimination. After a long history of 
repeated attempts to manage the case, and the claimant’s repeated and 
significant failure to comply with case management orders or heed 
warnings, a clear Unless Order was sent to the claimant on 22 April 2020. It 
is uncontroversial that the claimant did not comply with that order, albeit 
there was a relatively short time period for compliance. Unsurprisingly, the 
claimant was sent a notice confirming that the claims had been dismissed. 

 
2. The claimant made an application to set aside the order under rule 38(2). 

The application was made three minutes before the deadline. The claimant 
did not request a hearing. The tribunal considered that it was in the interests 
of justice to deal with the application on the papers. The application was 
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robustly resisted by the respondent.    
 
3. The delay in promulgation of these reasons was due to unforeseen 

circumstances including absence. 
 
4. The tribunal decided that the claimant should be permitted to pursue his 

unfair dismissal claim.  
 
5. In essence, the claimant had been dismissed by the respondent after 13 

years’ service, and he had set out his claim with sufficient clarity that the 
respondent should be able to call evidence and deal with the matters 
raised, in a relatively short and simple hearing. This would not need 
extensive case management. Whilst the claim is not articulated with great 
clarity, the legally-represented respondent will be accustomed to dealing 
with such cases, and there is no reason why a fair hearing cannot be 
achieved. The claimant’s defaults in respect of case management orders 
relating to the unfair dismissal are relatively minor. The main thrust of the 
orders, to which the unless order relates, was not directed at the unfair 
dismissal claim, and it is in the interests of justice to permit the claimant to 
pursue this claim. Had unfair dismissal been the only claim for the tribunal, 
it could have been listed for final hearing on receipt of the ET3, with 
standard directions. 

 
6. In respect of the disability discrimination claim, the tribunal considered that 

the respondent presented an extremely strong argument as to why the 
order should not be set aside. This is, regrettably, one of those 
problematical claims often referred to as “kitchen sink” cases by the 
appellate courts, which has required a very significant investment of time by 
the respondent and by the tribunal, which, regrettably, never resulted in any 
significant clarification of the discrimination claims.  

 
7. The claimant had attempted to bring a hugely complicated and entirely 

unclear claim, and despite repeated attempts by the tribunal to enable the 
claimant to present an understandable claim, which did not need to be 
anything other than short and simple, he failed to do so. The claimant had 
been given many opportunities, and clear case management orders, and 
the respondent’s earlier strike out applications had been refused, to give the 
claimant a final chance to set out, simply, what the claim was that he 
wished to bring. The judge went out of his way to enable the claimant to 
comply, but the claimant simply failed to do so.  

 
8. The Unless Order must be seen in the context of repeated orders, warnings 

and time extensions, and in fact the Order was issued at a time when 
extensions of time had already expired, and the claimant had previously 
made it clear that he would be able to comply within the time he had 
proposed for the extension. It is of considerable significance that the 
claimant’s purported, but late and incomplete, compliance with case 
management orders (after the deadline set out in the Unless Order) still 
failed to bring any clarity to his claim. The practical effect was that despite 
huge efforts from the tribunal and the respondent, the case was (by June 
2020) no further forward than it had been in March 2019. There is no 
realistic prospect of making further progress with clarification. 
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The events leading to the judgment 
 
9. The claim, bringing a claim for unfair dismissal and disability discrimination, 

was presented in March 2019, relating to a dismissal in October 2018. It 
was very unclear. On 4 June 2019 the Reginal Employment Judge listed a 
preliminary hearing (PH) in public, to take place on 19 September 2019, to 
hear the respondent’s application for strike-out (no reasonable prospect of 
success) or a deposit. The claimant was clearly under notice as to the 
weakness in his pleaded case, and the need to provide details of an 
arguable case. 

 
10. At the first PH on 19 September 2019, the judge started by attempting to 

clarify the issues. Despite the judge enabling the claimant to explain the 
basis of his various claims, the claimant did not provide any coherency. The 
judge also established that it was in dispute as to whether the claimant was 
a disabled person. The judge heard the respondent’s applications, but 
declined to make an order for strike out or a deposit at that stage. Instead, 
the judge gave the claimant a further opportunity to clarify his claims. In a 
detailed case management order, the apparent heads of claim were 
summarised, and it was explained to the claimant what further information 
would be needed. As was stated at paragraph 25 of the case management 
summary,  

 
“The case was not yet ready to list for a final hearing, and it was 
agreed that a further PH was needed. The orders below have been 
agreed, giving the claimant an unusually long time (at his request) 
to marshal his thoughts and obtain medical evidence.” 

 
11. Carefully worded orders required the claimant to provide a schedule of loss, 

to set out specified further particulars of claim, and to provide medical 
evidence relating to disability and a disability impact statement (which were 
explained in the orders). The orders went on to provide for various actions 
by the respondent, including an agreed list of issues, with the clear intention 
that before the next PH, it should be entirely clear what the claimant’s case 
was, why he said he was a disabled person, and that both parties would 
know what was in dispute. The parties would also be ready for a 
determination of the preliminary issue, namely as to whether the claimant 
was a disabled person, and deal with any other relevant applications and 
consequent case management. It should be noted that it is still in dispute as 
to whether the claimant is a disabled person. 

 
12. A further one-day PH in public was listed for 24 February 2020, to confirm 

the issues, determine whether the claimant was a disabled person at the 
material time, etc. 

 
13. The claimant failed to comply with any case management orders. The 

tribunal gave him a formal strike out warning on 23 December 2019. 
 
14. The respondent made a second written application for strike out, and a 

telephone PH was listed for 31 January 2020 to hear the claimant’s 
response. 

 
15. At the second PH, on 31 January 2020, the claimant had still not complied 

with any orders. The case was no further on from where it had been at the 
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first PH. The respondent was represented by Mr A Peck (Counsel). 
 
16. For reasons given at the time, Employment Judge Emerton decided, again, 

on 31 January 2020, not to determine the respondent’s strike out 
application at that stage, no doubt somewhat to Mr Peck’s frustration.  

 
17. The next PH had to be cancelled, as there was no prospect of the parties 

being ready, despite having agreed to the date. However, the Judge 
decided, in the interests of fairness, and to give the claimant one more 
chance to comply with necessary case management orders, not to strike 
the case out, but to list a further two-day PH in public to deal with the 
matters which had been identified at the first PH. It might sensibly be 
pointed out that the Employment Judge went out of his way to enable the 
claimant to present his claim, whilst ensuring that he understood exactly 
what was required of him. It was already more than four months since the 
orders had been given, with a full written and oral explanation as to what 
was required. The judge made it clear that nothing lengthy or complex was 
needed, just the details set out in the orders. It is of some significance that 
paragraph 13 of the case management summary, typed in bold, set out the 
following: 

 
“The judge wished to make it entirely clear to both parties that the 
respondent had certainly set out an arguable case under rule 37 as 
to why the claim should struck out, and it would be unlikely that the 
claimant would be given another chance. Unless he complied with 
all the orders, it was difficult to see how the claim could be 
progressed. If the claimant again failed to comply with all orders in 
a timely way, it was inevitable that the respondent would repeat its 
strike-out application, which might succeed next time.” 

 
18. The claimant had already had an unusually long time to comply with orders, 

and was now given a further lengthy period, to 13 March 2020, to comply 
with the orders already given, as well as evidence relating to his failure to 
comply with earlier orders. The claimant stated that he needed another six 
weeks, and he was given another six weeks.  

 
19. The dates for compliance were agreed by the claimant. The judge made it 

clear (as reflected in the case management summary) that “there would be 
no further extension of time”.   

 
20. Just before midnight on 13 March 2020, the claimant provided the tribunal 

with some medical evidence said to relate to his failure to comply with 
orders prior to 29 November 2019. He complied with no other orders. He 
also emailed to say that he had not completed further particulars of claim. 
He made no mention of the other orders he had been given. He asked for 
an extension of time of one week, to 20 March 2020. 

 
21. On 17 March 2020 the respondent emailed the tribunal to complain that the 

claimant had failed to comply with the order to particularise his claim, to 
provide a disability impact statement, and there was partial compliance with 
other orders. The respondent resisted any extension of time, and repeated 
its application to strike out the claims. 

 
22. On 18 March 2020 the claimant repeated his request for an extension of 
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time. He did not comply with the orders before 20 March 2020, the date he 
had himself requested for the extension of time. 

 
23. On 24 March 2020 the tribunal wrote to the claimant, directing him to 

comply with the earlier orders. The claimant replied on 25 March 2020, 
confirming that he hoped to comply with the orders later the same day, and 
on 26 March he confirmed that he would comply that day. On Friday 27 
March 2020, the claimant confirmed that he hoped to complete later that 
day, and certainly “before the end of the weekend”.  

 
24. The claimant provided other updates, but did not in fact comply with the 

earlier orders. 
 
25. On 14 April 2020, the claimant was asked if he was requesting a further 

extension of time. The same day, the respondent wrote to ask for 
confirmation that the orders were still “live”, and highlighting the claimant’s 
defaults. On 15 April 2020 the claimant emailed, requesting an extension of 
time to midday on Monday 20 April 2020. This application was not 
approved. At 1200 noon on 20 April, the claimant emailed, asking for an 
extension to noon the following day. He emailed at 1158 on Tuesday 21 
April 2020 to confirm that he was almost finished, and just wanted to “do 
some final edits tomorrow morning”. 

 
26. The claimant did not in fact comply with orders on 22 April 2020. 
 
27. On 22 April 2020, the tribunal wrote to the claimant, with a detailed 

explanatory letter, enclosing an Unless Order signed by Employment Judge 
Rayner. This specified that  

 
“Unless by the 24 April 2020 the claimant complies with all 
outstanding case management orders as set out in the order of EJ 
Emerton in the order dated 31 January 2020, attached to this order, 
the claimant’s claim will be dismissed without further order.” 

 
28. Just before midnight on 24 April 2020, the claimant emailed the tribunal 

(albeit in a format which could not be opened). On 27 April 2020, the 
claimant emailed again, attaching further particulars of claim and some 
other documents. He also sent a separate email commenting on his case 
and seeking to explain the delay. He also explained that he would be 
obtaining further medical evidence. 

 
29. The further particulars provided some information, albeit very unclear and 

lengthy, not in the straightforward format which had been carefully set out in 
the case management orders. It provided information about the following 
Matters: protected disclosures, unfair dismissal, direct disability 
discrimination, direct disability discrimination by association, discrimination 
arising from disability, indirect disability discrimination, failure to make 
reasonable adjustments, harassment and victimisation. The particulars 
failed to provide the information in respect of disability discrimination 
required by paragraphs 4.5, 4.6, 4.7 and 4.8 of the orders of 9 September 
2019 (reiterated by the orders of 31 January 2020). 

 
30. The claimant did not provide the tribunal with a schedule of loss (paragraph 

3 of the September 2019 orders), but it appears that this was provided to 
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the respondent on 13 March 2020. 
 
31. Although some medical information had previously been provided, it 

appeared that the claimant did not expressly provide any medical evidence 
to the respondent in relation to whether the claimant was at the material 
time a disabled person (paragraph 5 of the September 2019 orders). The 
claimant failed to provide a disability impact statement to the respondent, 
nor confirmation of the precise conditions relied upon, and the period of 
time to which the discrimination claim relates (paragraph 5.3 of the 
September 2019 orders). 

 
32. On 11 May 2020 the respondent wrote to the tribunal asserting that the 

claimant had not complied with the Unless Order, specifically that there was 
only partial compliance with order 2.1 (Medical evidence relating to failure to 
comply with orders by November 2019) and in respect of medical evidence 
generally, no compliance with the order to provide a disability impact 
statement and details of the conditions and material dates, and the further 
particulars did not provide all the information set out in the orders, and were 
“impenetrable and confusing, make new allegations and do not comply with 
the CMOs”. The claim should not be allowed to proceed, further to the 
Unless Order. If the claim proceeded or was re-instated, a further PH would 
still be required, and the respondent would be disadvantaged. 

 
33. Having reminded himself of the background to the PH, on 13 May 2020, 

Employment Judge Emerton took the view that the first matter which must 
be addressed is whether the claimant had failed to comply with the 
tribunal’s Unless Order, and therefore whether the claim should stand as 
dismissed. However, he considered that, in view of the voluminous 
correspondence received from the claimant, it would be appropriate to 
confirm (in particular) that the information set out in the respondent’s letter 
of 11 May 2020 was correct, and to give both parties the opportunity to 
make oral submissions in relation to setting aside the unless order. 

 
34. In the event, it was confirmed that the respondent’s summary was correct. 

The Unless Order had not been complied with, so the claim was struck out. 
 
35. On 19 May 2020 the tribunal issued a notice under rule 38(1) dismissing the 

claims. 
 
The preliminary hearing of 13 May 2020 

 
36. At the preliminary hearing on 13 May 2020, which was heard by telephone 

and which lasted some 50 minutes, Employment Judge Emerton explained 
that the initial matter to be addressed was whether the claimant had failed 
to comply with the tribunal’s Unless Order, and therefore whether the claim 
should stand as dismissed. 

 
37. The judge explained the structure of rule 38, and that this was not a 

consideration of the merits, but whether the claim was dismissed under rule 
38. Should the claim be dismissed, a notice would be sent to the parties. It 
would be open to the claimant to apply in writing for the dismissal to be set 
aside under rule 38(2), within 14 days that notice was sent. The judge 
would not hear oral submissions in advance. 
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38. The judge read out the Unless Order, and referred to the relevant parts of 
the case management orders of 19 September 2019 and 31 January 2020. 

 
39. The judge asked Mr Peck to confirm the alleged non-compliance with the 

Unless Order. He confirmed, in essence, the information set out above. He 
pointed out that the limited medical evidence provided did not comply with 
orders, and the claimant had failed to explain his non-compliance prior to 29 
November 2019, an explanation he had been ordered to give. There was 
still no substantial compliance with providing further particulars, and those 
which had been provided made no sense. Disclosure by the claimant 
remained incomplete. The nature of the disability and disability 
discrimination claims were incomplete and there was no disability impact 
statement. There was nothing explaining the claim of victimisation. The 
claimant had failed to provide the specific information relating to his various 
heads of claim which he had been ordered to produce. 

 
40. The claimant expressly accepted that he had not complied with the orders, 

not providing the level of detail required, but felt he had made reasonable 
efforts. He felt he should not be required to disclose all the information 
about his disability. He argued that this was partial compliance, not non-
compliance. He had provided medical evidence to support an extension of 
time, even if the contents had not explains his failure to comply with orders. 
He believed he had done what he thought was expected in the 
circumstances. 

 
41. The tribunal agreed with the respondent, as indicated above, that despite 

considerable extensions to the claimant, including postponements of 
hearing the respondent’s application to strike out, the claimant had plainly 
failed to take the unusually generous opportunity which was given to him to 
provide the necessary particulars and evidence, and to comply with the 
carefully worded and very specific case management orders. Although 
there had been partial compliance, large parts of the orders had been 
ignored, and the information provided by the claimant fell very far short of 
the minimum required to enable the case to be moved on. Judge Rayner 
had signed an unless order, and although there was limited time to comply, 
the claimant’s very frequent emails indicated that he was monitoring his 
inbox and was well able to respond immediately should she wish to do so. It 
is notable that in the period of almost 3 weeks between the deadline for 
compliance with the unless order, and the preliminary hearing, there had 
still been no (even if late) substantial compliance with the orders. 

 
42. It was clear that the Unless Order had not been complied with, and in 

consequence the claims stood as dismissed under rule 38. As indicated 
above, a notice to that effect was sent to the parties. 

 
43. The judge explained the claimant that it was open to him to make 

application to set aside, under rule 38(2). 
 

The application to set aside 
 
44. The claimant made an application to set aside on 2 June 2020 including 

following arguments in writing: 
a. there was at least partial compliance 
b. what was required by the Order was not clear 



Case Number: 1400858/2019  

                                                                                 8

c. the claimant is not familiar with what format is required for a 
witness statement 

d. the Unless Order was a useful measure to help the claimant 
facilitate compliance 

e. the consequences of the sanction is devastating to his claims 
f. an Order striking out all claims is unjust in the circumstances of 

this case 
g. a fair trial is still possible 

 
45.  Subsequently, the claimant has added to these submissions. 
 
The response 
 
46. The respondent submitted a response to the claimant’s application on 15 

June 2020. Among other things, the respondent says: 
a. the burden of proof is on the claimant to set aside the judgment 
b. the factors the Tribunal should consider will depend on the 

circumstances of the case 
c. the terms of the unless order were simple 
d. the claimant still made no attempt to provide a finalised, 

compliant version of his further particulars 
e. although a disability impact statement was eventually provided 

the respondent remained unclear as to the impairments relied 
on and how they relate to the allegations 

f. to the extent that the Order remained unclear, which is not 
admitted, it was open to the claimant to raise this with the 
Tribunal 

 
Discussion 
 
47. The issue for the tribunal to determine is whether the Unless Order should 

be set aside under rule 38(2).  
 
 
48. This is a potentially problematical area of law relating to the effective 

management of cases in the Employment Tribunal, where limited guidance 
is available from the higher courts as to the application of rule 38 in the 
Employment Tribunal. I recognise that the approach to relief from sanction 
in civil courts, under the Civil Procedure Rules (CPR), has been developing, 
but it does not necessarily follow that discretion would always be exercised 
the same way in the Employment Tribunal. 

 
49. I recognize that the issue of Unless Orders may be fraught with difficulty, 

and that it is on the face of it a potentially controversial area. One judge 
may decide that an Unless Order is necessary in the first place, and that the 
order has not been complied with, such that the claim should be dismissed. 
Another judge may then take a different view, and may give relief from 
sanction by subsequently deciding that the order be set aside under rule 
38(2). 

 
50. Rule 38 is a useful tool in a judge’s tool kit. It is important that litigation is 

conducted efficiently and at proportionate cost, and there is a need to be 
able to enforce compliance with rules, practice directions and orders.  
Employment Judges, like civil judges, plainly need powers to enforce orders 
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and to deal with the situation where litigation cannot effectively be 
progressed, through a party’s inability or unwillingness to comply with 
orders which a judge has deemed necessary. For example. Elias LJ 
suggested in Abergaze v Shrewsbury College of Arts & Technology [2009] 
EWCA Civ 96 that an Unless order might be am proportionate way of 
dealing with a “recalcitrant litigant”. But it is also, in essence, a highly 
draconian measure, where a party may wholly lose the right to bring a 
claim, or defend a claim, where once an Unless Order is given, non-
compliance leads to automatic dismissal of a claim or response. No 
subsequent reason need be given, save for “non-compliance”, as the 
dismissal is automatic, rather than an exercise of judicial discretion.  

 
51. An Unless Order needs to be carefully crafted to fit the circumstances of the 

case, and there needs to be a careful assessment of whether the order has 
in fact been complied with (the doctrine of “substantial compliance” may be 
of relevance here). It is often far from clear-cut as to whether parties have 
adequately complied with a case management order. Legally represented 
respondents frequently ask for Unless Orders (which are rarely granted), 
and unrepresented claimant frequently have difficulty complying with the 
precise wording of orders. All Employment Judges will be familiar with that 
situation. Technical compliance may in fact not result in anything useful 
being achieved, whilst a failure to comply with the precise wording of an 
order may often occur when in reality a party has done all that is reasonably 
required to progress the case or to provide necessary information. For this 
reason, many judges will only very rarely use an Unless Order, and then 
only with caution and only in certain situations, wording the order in such a 
way (and perhaps explaining the rationale in a case management order or 
letter) that it seen both to be necessary, and also to be unambiguous. Often 
a more appropriate approach will be to send a party notice of intention to 
strike out a claim or response for a specified reason, giving them an 
opportunity to submit which such an order should not be made. Exercise of 
other powers under the rules can then be exercised, in a balanced way.  

 
52. What marks this case out however, is that there had been repeated 

attempts to assist the claimant in setting out his case, various extensions of 
time, and numerous “opportunities to bite the cherry”. Recourse to an 
Unless Order was only has after repeated and supportive measures and 
guidance had failed to spur the claimant on to do what was necessary if his 
claim was ever to reach a final hearing. 

 
53. The Respondent has referred to The Governing Body of ST Albans Girls’ 

School v Neary (2009)  EWCA Civ 1190 and Thind v Salvesen (2010) EAT 
0487/09. They point out that the tribunal must decide whether it is right, in 
the interests of justice and the overriding objective, to grant relief to the 
party in default notwithstanding the breach of the unless order. That 
involves a broad assessment of what is in the interest of justice, and the 
factors which may be material to that assessment will vary considerably 
according to the circumstances of the case and cannot be neatly 
categorised. 

 
54. The Rules of Procedure 2013, at rule 38, provides as follows: 
 

Unless orders 
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38.—(1) An order may specify that if it is not complied with by the 
date specified the claim or response, or part of it, shall be 
dismissed without further order. If a claim or response, or part of it, 
is dismissed on this basis the Tribunal shall give written notice to 
the parties confirming what has occurred. 
 
(2) A party whose claim or response has been dismissed, in whole 
or in part, as a result of such an order may apply to the Tribunal in 
writing, within 14 days of the date that the notice was sent, to have 
the order set aside on the basis that it is in the interests of justice to 
do so. Unless the application includes a request for a hearing, the 
Tribunal may determine it on the basis of written representations. 
 
(3) Where a response is dismissed under this rule, the effect shall 
be as if no response had been presented, as set out in rule 21. 

 
55. The Presidential Guidance on Unless Orders does no more than 

paraphrase rule 38, and need not be repeated. It is of no practical 
assistance.  

 
56. I must apply the overriding objective to deal with cases fairly and justly (rule 

2). I should take into account the Presidential Guidance. I also  note the 
contents of the CPR, in particular rule 3.9, which provides as follows: 

 

(1) On an application for relief from any sanction imposed for a failure to 
comply with any rule, practice direction or court order, the court will 
consider all the circumstances of the case, so as to enable it to deal justly 
with the application, including the need – 

(a) for litigation to be conducted efficiently and at proportionate 
cost; and 

(b) to enforce compliance with rules, practice directions and 
orders. 

(2) An application for relief must be supported by evidence. 

 
57. I accept that my approach should be informed by the contents of the CPR, 

albeit there is something of a lacuna as to the extent to which guidance in 
cases such as Mitchell v News Group [2013] EWCA Civ 1537 and Denton v 
T H White Ltd [2014] EWCA Civ 906 should determine the approach in the 
Employment Tribunal. I need not, however, make express reference to the 
contents of these cases. Nor to a string of cases dealing with the extent to 
which the CPR rules are applicable. I have not received submissions on 
these cases, but have tried to ensure that my reasoning takes account of 
the civil case law. What I have found particularly helpful is the guidance 
provided by Underhill J (to which I referred the parties, at the hearing), in 
the EAT case of Thind v Salvesen Logistics Ltd UKEAT/0487/09/DA (see 
also [2010] all ER (D) 05 (Sep)). Paragraph 14 reads as follows: 

''The tribunal must decide whether it is right, in the interests of justice and the 
overriding objective, to grant relief to the party in default notwithstanding the 
breach of the unless order. That involves a broad assessment of what is in the 
interests of justice, and the factors which may be material to that assessment will 
vary considerably according to the circumstances of the case and cannot be 
neatly categorised. They will generally include, but may not be limited to, the 
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reason for the default, and in particular whether it is deliberate; the seriousness of 
the default; the prejudice to the other party; and whether a fair trial remains 
possible. The fact that an unless order has been made, which of course puts the 
party in question squarely on notice of the importance of complying with the order 
and the consequences if he does not do so, will always be an important 
consideration. Unless orders are an important part of the tribunal's procedural 
armoury (albeit one not to be used lightly) and they must be taken very seriously; 
their effectiveness will be undermined if tribunals are too ready to set them aside. 
But that is nevertheless no more than one consideration. No one factor is 
necessarily determinative of the course which the tribunal should take. Each case 
will depend on its own facts.'' 

Conclusions 
  
58. As set out above, this case has a long and detailed procedural history which 

led to the imposition of the Unless Order in the first place. There was 
continued and persistent non-compliance of case management orders by 
the claimant, prior to the imposition of the said order. I agree that the extent 
and duration of the non-compliance with case management orders, going 
back to November 2019, is material to the application to set aside. 

 
59. I do not accept that the unless order or the underlying case management 

order were, in any sense, unclear. In any event, it was open to the claimant 
to seek clarification from the tribunal. The claimant has been able to 
correspond both with the tribunal and the respondent on many occasions. 
Despite the further purported and partial compliance by the claimant it is still 
unclear to what extent and for what purpose the claimant relies on the 
conditions he has to ground a claim in disability discrimination. 

 
60. The claimant has not provided any medical evidence to explain his 

persistent non-compliance with case management orders. In fact, in his own 
submission, he says that the unless order assisted him in focusing his mind. 

 
61. As set out above, the claimant had attempted to bring a hugely complicated 

and entirely unclear claim, and despite repeated attempts by the tribunal to 
enable the claimant to present an understandable claim, which did not need 
to be anything other than short and simple, he failed to do so. The claimant 
had been given many opportunities.  

 
62. On this occasion a broad assessment of what is in the interests of justice 

and in accordance with the overriding objective has led me to refuse the 
application to reinstate the disability discrimination claim. 

 
63.  However, the claim relating to unfair dismissal is more straightforward and 

more comprehensible. In any event, the unless order provided that unless 
the claimant comply with the orders dated 31 January 2020 the whole claim 
would be dismissed without further order. The central thrust of the orders 
made on 31 January 2020 related to the claim for disability discrimination. 

 
64. Accordingly, I do consider it in the interests of justice or in accordance with 

the overriding objective to permit the unfair dismissal claim to continue. 
Preventing the whole claim from proceeding would, in my view, be too 
draconian a measure. 

 
65. Accordingly, my judgement is that the Unless Order is partially set aside, 
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insofar as it refers to the unfair dismissal claim. The Unless Order is not set 
aside, in respect of all disability discrimination claims. 

 
66. The claimant is therefore permitted to pursue his claim of unfair dismissal in 

the Employment Tribunal under sections 94 and 98 of the Employment 
Rights Act 1996, but no other claim.  

 
 
 
 
        Employment Judge Emerton 

         Date: 18 June 2021 
 

Judgment sent to the Parties: 30 June 2021 
 

FOR THE TRIBUNAL OFFICE 
      

 


