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(the "Consultation")
background
This submission is made by Gowling WLG (UK) LLP, an international law firm.     
Our comments are based on our experience of acting for:
trustees of schemes of all types in all industries and sectors and ranging in value from approximately £50 million to £68 billion; and
national and international employers of all sizes who participate in many types of schemes.
Our UK pensions team is one of the largest such teams in the country, with over 50 specialist lawyers.  The team has been repeatedly shortlisted for major industry awards and is recognised in relevant industry publications.  
We regularly advise employers and trustees on a whole range of governance and investment issues (in relation to both DB and DC schemes). We consider that our experience means we can provide a useful response to the DWP in relation to the proposals made in the Consultation.
OUR CONSULTATION RESPONSE 
Question 1
Scope and Timing
Do you have comments on the proposals to change the "reference date" used for the purposes of determining whether a scheme is in scope, or the arrangements made for schemes which obtain their audited accounts later than 1 October 2021, or 1 October 2022?
Do you have comments on the draft regulations on scope and timing?
Please include in your answer any comments on whether you consider that they meet the policy intent stated in this chapter.
Timing of requirements for schemes with assets of £1 billion - £5 billion. 
In relation to regulation 2 of the draft Occupational Pension Schemes (Climate Change Governance and Reporting) Regulations (the "Regulations"): schemes with assets of under £5 billion are much more likely to have more pooled fund investments than directly-held assets. Whilst there will inevitably be a mix, even at the £1billion - £5billion level, a lot of the investments are in pooled vehicles of one sort or another and so the ability of trustees to report is very much driven by the asset manager. 
We therefore think consideration should be given to deferring the deadline for compliance for those schemes with assets of between £1 billion and £5 billion until October 2023 to enable the requirements on the asset managers to have further developed and for them to be in a position to provide the information that trustees will require to comply with the new requirements.  
Whilst we agree that the climate reporting does need to be introduced and up and running as soon as possible, delaying this by one year for this category of schemes, would, in our view, then help ensure implementation of the climate change governance requirements is more effective and meaningful as well as easier and more cost effective. 
Standardised reporting 
We note that that bulk annuity and individual annuity contracts held by trustees are excluded from the assessment of assets for "relevant assets" when determining qualification for application of the new regulations. 
Whilst we appreciate there is some difference between such a contract and a pooled fund where the trustee has chosen the asset class for example, in which the fund is invested (as opposed to a situation under a buy-in contract where there is no link between the trustee's asset and the underlying assets held by the insurer), it is only a matter of degree and it is still the case that the manager under a pooled fund arrangement holds all the discretion about how the assets of the fund are invested subject to the investment objectives of the vehicle. 
This links to our point above. While pooled fund assets count for assessment of scheme size to see whether a scheme falls within the scope of the Regulations, the reality is that it is the asset manager that should lead on climate change issues, including reporting.   We ask that the DWP and TPR provide sufficient guidance to trustees in respect of what they expect in these circumstances. 
This brings us on to another (connected) point.  We would like to see guidance to trustees which provides them with sample documentation so that all schemes do not have to reinvent the wheel. This might include sample questionnaires for asset managers as well as sample disclosures. Linked to this is the need for TPR and the FCA to liaise very closely on all of this so that what asset managers produce under their obligations can easily be taken and used by trustees for their own requirements. We appreciate work is underway on this at various levels but we would just like to emphasise how important this is going to be to help trustees in practice with their compliance obligations based on discussions we have had with our clients to date.
Definition of "relevant assets" 
In relation to the definition of "relevant assets": 
when determining the assets for assessment of whether a scheme falls within the scope, we think clarity is required in the Statutory Guidance in relation to the position for a common investment fund (CIF).  Paragraph 63 of the Consultation makes it clear that the proposals do not apply to CIF themselves and that it is only the assets at scheme level that count.  We think it would be useful to have this included in the Statutory Guidance for completeness. 
how would an asset-backed funding structure be treated?  We assume the asset value in the scheme accounts would 'count' towards determining whether a scheme fell within the scope of the Regulations, but what would the trustee do in practice in relation to the climate-change assessment of the limited partnership? Some guidance on these points would be very useful as these arrangements are common place. 
Schemes with assets of less than £1 billion 
We ask the DWP to reconsider the decision to bring forward the review for schemes with assets of less than £1 billion to 2023.  
In our submission to the first consultation back in October last year we agreed with the need for such a review but added that we thought a later date for the review, say 2025 or 2026, would be preferable as this (amongst other things) would allow the requirements more time to bed in and give schemes a better opportunity to get to grips with them.  We still think these are valid points and would add that smaller schemes are going to struggle with these obligations and are less likely to have the resources needed at their disposal to help them.  
Feedback from clients who are in the first or second tranche of in scope schemes indicates that the costs of compliance will be (initially at least) very high.  Whilst we strongly agree with the Consultation's assertion (at paragraph 90) that climate change is an "urgent risk" and appreciate the arguments that until compliance is made compulsory, climate change governance and reporting will not significantly improve, pension schemes are also currently operating in unprecedented circumstances.  Giving smaller schemes more time to comply is likely, in our view, to lead to better engagement and compliance and will avoid schemes simply conducting box ticking exercises.
Question 2
Trustee knowledge and understanding
a).	Do you have any comments on the draft regulations on trustee knowledge and understanding?
There is a slight ambiguity in the draft Occupational Pension Schemes (Climate Change Governance and Reporting) (Miscellaneous Provisions and Amendments) Regulations (the "Miscellaneous Regulations"): Regulation 2 states that trustees to whom requirements under Part 2 of the Regulations apply, must have certain knowledge and understanding.  We presume this is also a phased approach for the schemes with £5 billion or more of assets and master trusts, then for schemes with £1 billion or more of assets, but we do not think it is entirely clear. 
We have some concerns that it could be read as meaning that these TKU requirements apply to the trustees of schemes with £1 billion or more of assets from October 2021.  We assume this is not the intention but think the drafting could be clearer.
Further, it is not clear why Regulation 2(a) has been worded differently to Regulation 2(b) in the Miscellaneous Regulations. Why do trustees have to know about the risks from the effects of climate change, including "risks arising from steps taken because of climate change (whether by government or otherwise)", whereas they need to know about "opportunities relating to climate change".  Is regulation 2(a) intentionally supposed to be broader, and if so why and what is it intended to cover?
We would also welcome TPR guidance on what it expects in relation to this additional element of TKU and also assume TPR's trustee toolkit will be updated to include a module on this.  This is a complex area and trustees will need a lot of guidance.
b).	Do you have any comments on the draft guidance?
Please include in your answer any comments on whether you consider that they meet the policy intent stated in this chapter.
Question 3
Governance
a).	Do you have any comments on the draft regulations on governance?
Regulation 2(5) of the Regulations: whilst we understand what is envisaged in this regulation, we have concerns that the words ....'with effect from any subsequent scheme year end date on which...' could cause confusion, particularly the words 'with effect from' (does it include or exclude that day?) and also the word 'subsequent' (particularly what subsequent means as and when a few years' time elapses)?    
We think the date compliance ceases would be better described as 'on and from the day after the first scheme year ending on which the scheme has relevant assets of less than £500 million'. 
b).	Do you have any comments on the draft statutory guidance?
	We thought the guidance was well written and relatively easy to understand across all areas. There are inevitably complexities, particularly in relation to scenario planning and metrics and trustees will need to work with specialist advisers to help them with these aspects. We have made comments above in some specific issues we think it would help to cover in the guidance. 
Please include in your answer any comments on whether you consider that they meet the policy intent stated in this chapter.
Question 4
Strategy
a).	Do you have any comments on the draft regulations on strategy?
b).	Do you have any comments on the draft statutory guidance?
Please include in your answer any comments on whether you consider that they meet the policy intent stated in this chapter.
Question 5
Scenario Analysis
a).	Do you have any comments on the provisions on scenario analysis in the draft regulations?
b)	Do you have any comments on the proposal that relevant contracts of insurance are within scope for scenario analysis? 
c)	Do you have any comments on the draft statutory guidance on scenario analysis?
Please include in your answer any comments on whether you consider that they meet the policy intent stated in this chapter.
Question 6
Risk Management
a).	Do you have any comments on the draft regulations on risk management?
b).	Do you have any comments on the draft statutory guidance?
Please include in your answer any comments on whether you consider that they meet the policy intent stated in this chapter.
Question 7 
Metrics
a).	Do you have any comments on the draft regulations on metrics?
b).	Do you have any comments on the draft statutory guidance?
Please include in your answer any comments on whether you consider that they meet the policy intent stated in this chapter.
Question 8
Targets
a).	Do you have any comments on the draft regulations on targets?
b).	Do you have any comments on the draft statutory guidance?
Please include in your answer any comments on whether you consider that they meet the policy intent stated in this chapter.
Question 9
Disclosure
a).	Do you have any comments on the draft regulations on disclosure?
Part 2 of the Schedule to the Regulations: paragraph 21(i), there may be some cases where trustees are unable to undertake scenario analysis.  We think there should there be a provision mirroring the wording in paragraph 21(n) to the effect that 'if the trustees have not been able to obtain data to calculate… why this is the case'.   There might be legitimate reasons why certain figures/targets/metrics cannot be specified or explained even if they 'should' be, so the helpful wording in paragraph 21(n) could also be specified to apply to other such obligations like that in paragraph 21(n).
b).	Do you have any comments on the draft statutory guidance?
	No 
Please include in your answer any comments on whether you consider that they meet the policy intent stated in this chapter.
Question 10
Penalties
Do you have any comments on the draft regulations on penalties?
Please include in your answer any comments you have on whether you consider that they meet the policy intent stated in this chapter.
In Regulation 6(1)(a)(ii) of the Regulations, there should be a comma inserted after "Schedule to" and before "these Regulations" for clarity.
We would also add that TPR must provide clear, unequivocal guidance on what it will deem as adequate compliance.  Trustees should not be punished for asset managers not providing the necessary information (as explained in our comments under Question 1).  TPR also needs to ensure a consistency of approach and be clear about it expectations to avoid what appear to be arbitrary decisions as has sometimes appeared to be the case with the assessment of compliance with the Chair's statement requirements.
Question 11
Impacts
In relation to the policy changes we have made, do you have any comments on the regulatory burdens to business and benefits, and wider non-monetised impacts which are estimated and discussed in the draft impact assessment?
We refer to our comments under Question 1 in relation to the costs of compliance.
Question 12
Any other comments
Do you have any other comments you would like to raise?
We would like to add that, in our view, the two sets of draft regulations and guidance are well drafted.  We set out some specific comments below.
"As far as they are able" wording (The Regulations and Draft Guidance)
We welcome this flexibility as there will be practical limitations on trustees' ability to comply with some of the climate change governance obligations.  It is a very helpful concept.  However, we query how this will be assessed and benchmarked by TPR in practice – for example, at what point would costs be considered to be disproportionate and what evidence do trustees need to provide to demonstrate they have been through an appropriate costs/benefit analysis.  Some guidance on this from TPR as the enforcer of the climate change governance obligations would be very welcome.  A further factor to bear in mind is that trustees' ability to comply with these new requirements will be reliant on the quality of information available to them.
In relation to the Draft Guidance:
· The title could reflect not only the focus on 'risk' but also the focus on 'opportunities' in the regulations.  So, should the title be amended by the addition of the words underlined as follows: 'Governance and reporting of climate change risk and opportunities: guidance for trustees of occupational pension schemes'?   The same applies to paragraph 1 of the draft guidance itself and throughout the guidance, e.g. on the titles on pages 16 and 17.   These words are added in places (e.g. paragraph 22 on page 17) but it might be more helpful (and reflective of the regulations) to see this aspect highlighted more obviously at the beginning of the guidance. 

· We suggest, for clarity, that a statement be included at the very beginning of the guidance (perhaps at, say, paragraph 4) that trustees retain the decision making function and that they are not obliged to invest in a particular investment. The focus on the possibilities created by climate change risk and opportunities do remain at the discretion of trustees, but this should be set out at the beginning rather than towards the end or being lost in the middle somewhere.
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