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ASSOCIATION OF PENSION LAWYERS
c/o Rebecca McKay, Trowers & Hamlins LLP, 3 Bunhill Row, London EC1Y 8YZ
	
	



	 


Pensions Climate Risk Industry Group	c/o Sacker & Partners LLP	20 Gresham Street	London	EC2V 7JE		BY EMAIL: pensions.governance@dwp.gov.uk	 	


	
2 July 2020



Dear Sirs
Consultation on A Guide for Trustees on Integrating Climate-related Risk Assessment and Management into Decision Making and Reporting (the Consultation)
I am writing on behalf of the Investment and Defined Contribution Sub-Committee of the Association of Pension Lawyers of the United Kingdom ("APL"). The APL is a not-for-profit organisation whose members comprise over 1,100 UK lawyers, including most of the leading practitioners in the field, who specialise in providing legal advice on pensions to sponsors and trustees of pension funds and others, including the largest pension funds in the UK.  Its purposes include promoting awareness of the role of law in the provision of pensions and to make representations to other organisations and governments on matters of interest to APL members. 
Please note this response is limited to responding to the questions below outlined in the Consultation.
4 What do you like about the guidance? / What is most useful?

In our view the guidance provides a helpful explanation of the way in which climate change constitutes a financial risk for investors and how this interacts with the fundamental duties of pension scheme trustees.
We think the guidance is particularly useful where it:
· provides specific examples of steps trustees can take;
· identifies difficulties trustees may have in practice of addressing certain areas of the recommendations / requirements, and suggests actions to assist with these;
· distinguishes between DB and DC arrangements and the relevant considerations and duties with respect to each.
5 What don’t you like about the guidance? / What needs improving the most?
In our view it would be helpful if the guidance could clearly distinguish throughout, as it does in some places, what is a legal obligation on trustees and what is a recommendation or matter of best practice.  This could, perhaps, be done by using the word “must” for a legal obligation and the word “should” for a recommendation, with a key / rule of interpretation explaining this at the beginning of the document.
As identified in some of the responses below, there are also areas in which trustees will have practical difficulties in meeting the requirements, for example obtaining the necessary information from asset managers and we consider that it would be helpful if these were explicitly recognised in the guidance (along with realistic actions that can be taken by trustees in light of this).
6 Is the current structure helpful?
Yes, in our view the division into different topics is helpful and the introductory section provides helpful context for trustees.
7 Does this guidance provide schemes with everything they need to: a) manage climate risks b) disclose in line with the TCFD recommendations?
As noted elsewhere, it is our experience that trustees can have practical difficulties in meeting some of the requirements, particularly in relation to obtaining data and stewardship.  In our view it would be helpful for more guidance to be given to trustees (particularly of small and medium sized schemes) in how to approach these practical difficulties.
8. Have we missed anything?
We note that the guidance does not discuss the extent to which trustees may, under law, take into account non-financial factors.  As you will be aware, this is currently a key area of concern (and in many cases confusion) for trustees when it comes to investing in assets that may have a positive impact on the planet but perhaps the financial returns or the positive impact of the investment in terms of risk are not clear. We therefore think it would be helpful to include some guidance on this point at chapter 3, Part 1 which looks at the legal requirements on trustees to consider climate-related risk.
As a Committee we have considered this issue closely over the last few months, including the impact of the recent Palestine[footnoteRef:1] case.  Our conclusions on when trustees may legally take into account non-financial factors are enclosed with this response.  We thought it would be helpful to share these with you so that may consider them should you decide to include any guidance on the legal position on non-financial factors.   [1:  R (Palestine Solidarity Campaign Ltd and another) v Secretary of State for Housing, Communities and Local Government [2020] UKSC 16] 

So that you are aware, we are intending to share our conclusions on this issue with other industry stakeholders and bodies and we are comfortable for you, should you wish to do so, to openly refer to our conclusions in the guidance.
Another point we would like to raise is the potential lack of clarity about the long-term status and role of this guidance. Specifically, although the guidance does mention the Pension Schemes Bill 2019/21 and future regulations and DWP guidance, it does not go any further in terms of the how the guidance will interact with the climate change governance and disclosure duties proposed under the Bill and underlying regulations, when these come into force. 
We expect that many schemes may be cautious about building investment strategies in a particular way now (on the basis of this non-statutory guidance) when there is a possibility that they may have to change their systems and behaviour again in the near future, in order to comply with the forthcoming legislation and guidance, which may be different. This in turn may lead to a lack of take up by schemes of the guidance.  
In order to address this, we think it would be helpful, to the extent possible, for the guidance or consultation response to address what the long-term plan is for this non-statutory guidance and the intention for how it should interact with the forthcoming regulations and DWP guidance.  This would also help ensure the guidance remains relevant and does not "get lost" in the huge volume of industry guidance and commentary on ESG.  We appreciate this is not likely to be straightforward but feel it should be possible to provide some comfort, for example, around the continuing applicability of the high level principles in the guidance.  If it would be of interest, we would be happy to discuss this in more detail and to assist with any drafting.
Finally, in view of the expected changes over time in what is considered to be best practice and the legal position, our view is that it would be helpful for the guidance to be maintained online and updated periodically. 
9. Part 1 – Please provide any comments on "Introduction –Understanding climate change as a financial risk"
We do not have any legal comments on this part but believe it provides very helpful information to assist trustees understand the investment risks of climate change.
10.  Part 1 – Please provide any comments on "The legal requirements on pension trustees"
In our view, this is a concise and useful summary for trustees of the legal requirements they are under to consider climate-related risks.  
We appreciate the benefits of keeping the extent of the guidance limited to specific investment provisions that expressly refer to climate risk in order for the guidance to be accessible and on point.  However, in our view, it would be helpful to add an additional paragraph to explain that the requirements referred to in the guidance  are only a small part of the legal obligations that are relevant when trustees invest scheme assets and that some of the wider investment related obligations may also be relevant when it comes to considering climate-related risk.  
This would help frame the legal obligations in the guidance within the wider investment duties of trustees and help guard against the risk that trustees may mistakenly take the view that only the legal requirements referred to in the guidance are relevant for the purposes of considering climate-related risk.  
An example of such a wider investment obligation is the requirement in Regulation 4 of the Investment Regulations to have a diversified portfolio to avoid excessive reliance on any particular asset and to avoid accumulations of risk in the portfolio.  This could be very relevant where, for example, a trustee is considering the extent to which they should invest in an asset that has a particular climate related slant/ tilt or risk.
As mentioned in our response to question 8, our view is that it would be helpful for the guidance to include details of the legal position on when and how trustees may take into account non-financial factors as this is currently a key issue for trustees.  We are aware that, in practice, many trustees feel under pressure to take non-financial factors into account and that they may not have a clear understanding of the legal position.
11.  Part 1 -  Please provide any comments on "The TCFD Recommendations"
We consider this a helpful summary of the recommendations and explanation as to why they may be helpful and relevant for trustees.
12 Part II - Please provide any comments on “Defining climate-related investment beliefs”
We liked the Part I analysis of how climate change impacts investment markets and the interaction between that impact and trustees fiduciary duties, and how it walks trustees through the legal framework applicable to them.  However its status within the guidance is unclear.  The examples and suggested bullet points for discussion on investment beliefs in Part II lack a lot of that detail (particularly on legal framework). This may leave trustees overwhelmed at the task facing them.  We thought it might be helpful for trustees if there was more a specific reference or framework to the considerations they should follow – perhaps a flowchart based on the route taken in Part I (but without specific conclusions) for trustees to follow (and/or a clearer link between Parts I & II)?
13 Part II - Please provide any comments on “Climate-related risks in investment strategy and manager selection”
We found this section helpful and pragmatic.  The guidance had realistic proposals that can be used by trustees who, as the guidance notes, will often rely heavily on advisers and investment consultants.  Some clearer signposting to the pragmatic suggestions on scenario analysis in Part III might assist further (or even moving those suggestions into Part II itself).
One minor point on scenario analysis in Part III is that we think the suggestion that trustees could adopt a “do it yourself” approach (para 157) is unlikely to be achievable for trustees outside of the largest, most sophisticated schemes (even with the free tools referenced) and it would be helpful to make that point.  Aside from concerns over expertise and capacity, trustees of small and medium-sized schemes are unlikely to be able to demand the necessary data from their managers.
14 Part II - Please provide any comments on “Stewardship on climate issues”
In contrast to the section on investment strategy and manager selection, we felt that trustees would be less able to apply the guidance on stewardship.  The majority of trustees we advise will be delegating stewardship to their managers and so we felt it would be helpful to make the guidance and expectations on stewardship (see paragraph 95) more pragmatic including giving specific examples of what might be expected from managers and what is realistically achievable for a small and medium-sized scheme negotiating an IMA or subscription agreement.  A specific acknowledgement that the “Scheme own” approach is most likely to be used by larger funds with greater capacity might be helpful. 
Some of the additional suggestions on stewardship in paragraph 97 onwards, such as influencing the public debate and engaging with investee companies, are not so clearly linked to trustees’ fiduciary duty in relation to their own scheme members.  Trustees should be free to engage with the public debate if they want to do so (and have the expertise and capacity to do so).  However, we are concerned that the inclusion of some of the more aspirational suggestions in the stewardship section creates the risk that trustees may receive complaints relating to poor governance by failing to take those steps and that such complaints would be unfair.   We do not think it is helpful for the guidance to suggest, for example, that trustees need to form a view on the adequacy of the legislative framework and/or “should” seek to influence policy and regulatory initiatives.
 15 Part II - Please provide any comments on “Additional points for DB schemes”
It might be helpful to acknowledge the role of covenant advisers in the main body of 8.1 as the vast majority of trustees will be looking to their covenant advisers to ask the relevant questions and build the answers into the covenant assessment framework/point scale used.  Although we agree that the TPR guidance on covenant assessment refers to trustees’ ability to perform the tasks themselves, very few trustees do so.  The more relevant consideration for trustees is, we think, understanding a covenant adviser’s approach to these issues prior to appointment and it might be helpful (mirroring the earlier section on diligence in relation to asset managers) to include some guidance on how trustees should assess prospective covenant advisers on their approach to climate-related risks relating to sponsors.
 16 Part II – Please provide any comments on “Reporting and member communications”
The guidance recognises that trustees have existing and forthcoming regulatory disclosure requirements around climate change. We think it would be helpful if the guidance could identify areas in which trustees may have practical difficulties in obtaining the requisite information for disclosure to members, as well as the difficulty trustees may have in ensuring that their disclosures are reliable (bearing in mind the lack of consensus about how to measure climate-related risk information), and provide guidance on what steps trustees could reasonably take to address these.
20 Please provide any comments on the Quick start guide
We thought that the Quick Start guide was a really useful tool for trustees.  Its status is unclear and we would prefer it be included in the main document and perhaps recommended specifically to small- and medium-sized schemes.

Please direct any reply to the APL in this matter to Rebecca McKay at rmckay@trowers.com or at the address set out above.
Yours faithfully	


For and on behalf of the Association of Pension Lawyers
Enclosed – Conclusions by the APL on when trustees may under law take into account non-fanancial factors when investing
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