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Lord Jonathan Evans

Welcome.  Thank you very much indeed for spending the time with us this morning.  Also on the line, apart from other people who are part of the roundtable, we have a number of our home team.  I am not going to go around everybody because it will take quite a lot of our available time, but I would suggest that when people first speak that they might introduce themselves briefly.  But I will introduce Jane Ramsey, who is an independent member of the Committee and is going to be co-chairing today’s session.  
This is the second of three roundtables that the Committee is holding as part of the oral evidence collection for our review into the regulation of electoral finance.  The aim of the session is to hear from you academics with expertise in elections, political finance and other online and campaign organisations, to get the opportunity to hear your views on the issues that we are considering.  As an independent, nonpartisan organisation we set our own agenda to a large extent and one of the areas that we have traditionally taken an interest in is that of electoral law and the fairness and the effectiveness of our electoral system.  Earlier recommendations from this Committee led to the creation, for instance, of the Electoral Commission itself.  The purpose of our review this time is to take at holistic look at how elections are regulated in the UK for parties, non-party campaigners and candidates.  We are not looking at the whole gamut of electoral-related issues.  A number of other bodies are also taking an interest in this, including recently the Public Administration and Constitutional Affairs Committee, which has also launched an inquiry into related areas.  We are particularly interested in the regulation of electoral finance, whilst hoping not to get too involved in all the minutia of party funding more generally and political funding, which has been a subject that we have engaged in previously, not always with great success.

There are a number of different views on the current effectiveness of the regulation of electoral finance in the UK.  Certainly what is coming through to us is the complexity of the law in this field, and also, certainly a learning point for me, the question of proportionate regulation.  The risk is that one goes for an extremely tight, regulated system, but it is of such rigor that it deters volunteers from actually getting involved in election activities and is very disadvantageous to anybody who is not backed by one of the major political parties.  That would be an error.  A proportionate level of regulation seems to us to be an important part of this.  
In terms of the arrangements for this particular meeting, we are going to be tweeting as we go through and the hashtag is on the chat function.  You may have seen that.  We will also be having a transcript of this discussion and that will be published on our website in due course.  I would suggest that, since there are quite a lot of us on the call, if you could indicate that you want to speak by using the comment function, then we will try to make sure that everybody who wants to speak has that opportunity.

I think that is the ground rules for this morning.  I am happy to take any questions on the practicalities, but if we are content then I will hand over to Jane, who will start the ball rolling.  
Jane Ramsey

I am an independent member of the Committee and I can see that a number of my fellow independent committee members are also at this roundtable.  I am sure they will introduce themselves as we go along, as will the political members of the committee.  The first topic we would like to ask you about is non-party campaigners.  The rules and the spending limits that apply to non-party campaigners are complex and span PPERA and the RPA.  Concern was expressed, as you all know, at the general election about the operation of so-called ‘shadow campaigns’, with unknown sources of funding and spending under the thresholds for regulation.  There were numerous such sources of funding.  
To shape this discussion, we would like please, first to invite you to share your assessment of the scale of the problem.  Is it really a big problem and what is the risk to the integrity of the system with third parties being able to spend money on political advertising on social media platforms during the election periods?  Who would like to go first on that with any thoughts?  
Justin, will you introduce yourself and your organisation?  You mentioned you have submitted evidence or at least contributed significantly on this topic before, have you not?

Professor Justin Fisher

My name is Justin Fisher and I am from Brunel University, London.  I have previously worked with the Committee and the Electoral Commission domestically, and the Council of Europe internationally, on party finance.  
At the outset, we have to recognise that regulating third-party spending or non-party spending is the most difficult thing in electoral regulation to undertake.  You will almost never have a completely watertight system.  It seems to me that there are principles that can be applied, rather than trying to play catch-up all the time in terms of how actors behave.  The principle, it seems to me, is that in an election contest, defined usually by the time when the Queen dissolves Parliament, those actors standing for election who are themselves accountable should have primacy.  That, it seems to me, should be the starting point.  From that flows within PPERA a principle about the proportional amount that can be spent.  Certainly this has been tested in the European Court twice and twice it has found in favour of the approach taken by the United Kingdom, such that there should be primacy for those standing for election.  
Now, one of the things about digital is that it is obviously growing in importance.  It is important to see it as an evolution rather than something completely new.  The question is one of scale, rather than novelty.  It does seem to me that if we move towards digital imprints there may be a way of trying to deal with what seems to be a growing problem, but only in recent elections, by limiting carefully the amount that can be spent.  You can never do anything about coordination.  The report I did for the Commission on the 2016 referendum shows very clearly that, if you have spending limits for non-official participants that are excessive, then the system gets out of control.  That seems to me to be the principal way in which you would seek to establish the primacy, by being very careful about the spending limits for any individual non-party campaigner.

Jane Ramsey

Can I ask Kate Dommett to come in, please?  We have also taken individual evidence from her, which is very helpful, Kate.  I know this is also an area of interest to you.  
Dr Kate Dommett
I would definitely echo what Justin said.  Those are very useful comments.  The point I wanted to come in at is around the scale of this as an issue.  Last week we published a report with the Electoral Reform Society that details the numbers, giving an overview of activity around non-party campaigners.  That has shown an increase, but it is important to say that the number of non-party campaign groups registered with the Electoral Commission has increased, but it is not a huge level.  In 2019 we saw 64 organisations registered.  However, I do think it is worth noting the scale of spend.  Just looking at the Facebook advertising archive and the analysis that we did with that, it was £2,711,452 we calculated as being spent by non-party campaign groups.  We coded 88 organisations there.  We are not talking about huge numbers that are registered, but there are significant amounts being spent by the organisations that we were coding as non-party campaigners.  What Justin was saying about making sure that there is transparency around these organisations and what they are spending, especially online, is of paramount importance.  
What is really challenging for us is that, obviously, we do not really know what is going on with these organisations that are not registering with the Electoral Commission and if there is this kind of organisation and coordination amongst other smaller groups.  That is a very challenging issue.  However, the proposal of a digital imprint will assist enforcement around this just by establishing a clear line of accountability around who is placing these adverts.  That is very important.

Jane Ramsey

Thanks, Kate.  I forgot to remind people to introduce themselves and their particular interest in this subject.  I can see that you are in sunny Sheffield, but do you want to mention the work you did with the House of Lords Select Committee?

Dr Kate Dommett

Yes, sorry.  I forgot about that myself.  I am a senior lecturer at the University of Sheffield.  I do research in digital campaigning, but I served as special adviser to the House of Lords Committee on Democracy and Digital Technology.

Dr Nick Anstead

I am Nick Anstead.  I am an associate professor at the London School of Economics, where I specialise in political communications and its relationship with political institutions.

I will declare a slight interest, because I formerly was a board member of 38 Degrees and they campaigned quite heavily against the restrictions on third-party groups.  I recognise everything that Kate and Justin said about this being a real risk, and I will come to this in a second.  I just wanted to put the counter-argument as well, which is that there is a broader democratic political ecosystem out there with groups that want to be involved and actually do have an organic supporter base.  Obviously we run the risk of restricting them in some way if we tighten up these regulations.  
Broadly, though, my view is that I share the feeling that the risk is real.  The barrier has changed to spending money rapidly, easily and non-transparently with the advent of social media.  Obviously, you could do this before with things like leaflets, but clearly the possibilities are now much simpler to do and much easier to deploy.

My thought would be two particular ways of thinking about this.  We have already heard a little about coordination and how hard it is to police coordination.  I agree with that, but I do think in some ways it is the thing that has to be written tightly into the regulation, because that ultimately is our concern, there is coordination going on that is linking up campaigns and allowing them to sidestep spending restrictions.  I also think we should come back to the other principle of electoral finance, which is ‘Where is the money from?’  That does differentiate a group which is getting lots of small donations of £5 from many, many thousands of people to campaign on specific issues, as opposed to a group that is getting vast, vast donations from single sources.  They are fundamentally different things and the regulation should reflect that.

Duncan Hames

I am Duncan Hames.  I am Director of Policy at Transparency International UK, which is part of a worldwide anti-corruption campaign.  We define corruption as the abuse of entrusted power for private gain and that is why we are interested in this subject.  It brings together the mobilisation of private interests, principally, in the pursuit of holding an entrusted public office.  That presents a whole area of risk as far as that is concerned.  
In relation to non-party campaigners, I wanted to reiterate the importance of addressing this point about coordination.  If you can present as being independent but in practice be fully co-ordinated, then your thresholds in your regulations have no meaning whatsoever.  It is very important for the credibility of the system that you are able to have clear and enforceable definitions around coordination to uphold the rules you have in place.  
Our concern is also about the opportunity for funds of foreign origin that would not be permissible in the course of party political fundraising to enter and influence the campaign environment.  When non-party campaigners claim to be spending less than £50,000 pounds, it is permissible for them to be using funds from outside the UK.  The combination of the ability to do that if you are not registered and the ability to coordinate a number of different unregistered non-party campaigners creates an opportunity for funds which would otherwise not be permitted to be part of the fuelling of this democratic discourse to enter into play.  We think that is a particular concern and so that points to the need for registration, even when registration itself is not a bar to participation.  If there is not transparency around the activity and there is not accountability for the identity of the people who are directing it, then you are in a completely laissez-faire part of the contest.  
Jane Ramsey
Thank you very much.  I was hoping that we could move on, but I can see that Jacob wants to come in.  Jacob, do you want to come in quickly and then we will move on to the next question?

Professor Jacob Rowbottom

Thanks a lot for that.  I will try to keep it brief.  I am Jake Rowbottom.  I am Professor of Law at the University of Oxford.  
First, will there be a consultation on these particular issues?  As far as I saw before, the call for evidence was related to the powers of the Electoral Commission.  I wondered whether there will be a call for evidence in relationship to these issues on third parties.  
In terms of the substantive issue, aside from issues of coordination, third parties also raise issues about accessibility of campaign communications.  To take a hypothetical example, you might have a group that sets themselves up as ‘citizens for better education’ or whatever.  How does a member of the public assess the credibility of that message?  They cannot do that in a way that they can with, say, an established political party or a group that has a very long track record.  
In terms of solutions, we have talked a little about election law and how the rules need to be tied down.  It is also something that needs to be dealt with in future proposals for social media regulation, as well, so there is consistency in the libraries and the political ad archives and so on.  That would be another place to look so that the transparency rules apply in a similar way across different social media platforms, so we know who is advertising.  
The final thing is to remember is, although we talk about imprint requirements, it is not just paid adverts that are the issues.  It could also be an issue if you get, say, influencers who get paid.  There might be ways in which we want to make sure that is transparent as well.  Thank you.

Jane Ramsey

Thanks, Jacob.  We have talked about the latter point.  Just to go onto your first point about whether we are going to do further consultation, subject to what the Chair of the Committee, Lord Evans, says, I think not.  What we did was we set out our terms of reference, called for evidence, but in that terms of reference we permitted ourselves – as we always do with our inquiries and reviews – the option that we would look at other issues that were relevant if they arose through the course of the evidence that we were receiving.  I do not think we are going to start a new set of consultation, are we Jonathan?  We have had quite a bit of evidence, hence our particular interest in this subject, throughout both the submissions of written evidence and individual interviews and evidence-taking sessions we have had.  
Lord Jonathan Evans
That is exactly right.  Our original consultation was cast slightly wider than just the functions of the Electoral Commission.  We were aiming for a little bit more breadth initially.  I do not think people should feel unduly constrained.  If they have things they wish to say, then we are obviously happy to see them.  
Jane Ramsey

Thank you.  On to another topic, new spending limits in support of a party and spending in a constituency, were added by the Transparency of Lobbying, Non-Party Campaigning and Trade Union Administration Act – which really trips off the tongue.  We would welcome your thoughts and observations on whether that improved the regulatory system or not.

Are you all neutral on that?  
Lord Jonathan Evans
It looks like it.

Jane Ramsey
I am just looking at trying to look at the body language.  
Lord Jonathan Evans
There are a couple of people who have now come in.

Will Moy

I am happy to come in but I do not count myself as an expert.

Jane Ramsey
Go on, Will.  You are always good value.

Will Moy

You are too kind.  I struggle with the question because I struggle with the entire set of categories in current campaign finance law, how meaningful the distinctions are and whether they can be made to work.  It is entirely clear that national political parties run local campaigns dressed up as national campaigns and evade the campaign rules that way.  Political party campaigners will be quite direct about that.  When I say ‘evade’ there, I mean evading the intention behind the rules.

My question therefore is whether those intentions are actually meaningful anymore.  Local campaigns are highly important and defending them as truly local events is a lovely idea, but I do not see it as feasible given the interconnectedness of national and local campaigning and the target‑ability of mass media.  We live in an age of addressable TV adverts.  We live in an age of highly personalised and targeted online advertising.  We also have to recognise that efforts that appear to be non-partisan ‘get out the vote’ efforts can be highly partisan in their targeting and their effect.  
The entire set of distinctions that campaign finance law is based on at the moment is bust and the challenge for your Committee is to consider whether to recommended perpetuating a system that does not reflect the reality of media buying and campaigning, international interest in the outcome of UK democratic choices and the interplay between the current regulated periods and the rest of the period.  All of these distinctions that are written in primary legislation in our current system have eroded significantly or do not apply, given modern campaigning techniques.  
My problem with that question is that I see it as part of a wider pitch.  I hope that is helpful in a not helpful way.

Jane Ramsey
It is helpful.  Thank you, Will.  
Duncan Hames

Will is absolutely right about the flawed distinction between local and national campaigning.  My warning to you, however, is that, if you are not able to replace it with any limits on spending, you lose one of the brakes that help insulate our democratic process from a dependency on campaign finance, which is very corrupting, as we have seen in the United States, for example.  Yes, the current distinctions do not work, but British policy used to be insulated from this risk, I would argue, by the limits on broadcast advertising.  What we saw in the States was huge amounts of money being spent on broadcast advertising, which could not be spent in UK politics.  That meant that the character of the relationship between electoral campaigns and how they are financed was completely different in the United Kingdom.  Now, whilst those rules are still in place, the switch to online media instead means that that protection is nowhere near as effective.  If you are not restricting spend either by types of activity or by limits on certain actors or campaigns, then you risk not having any constraints in the system at all.  
If we went down that road then the risk of a campaigns arms race, creating a heightened dependency of our elected politicians on those that they have raised finance from, would be far greater than we have known in this country to date.

Jane Ramsey

Can I just link that back to a point that Jacob made in the previous question?  We are talking about potentially visible money, but what about the almost invisible money and influences?  Have you got anything more you would like to say about that?  We have not had a lot of evidence on that, although we did talk about the value and the currency of the use of data, did we not, Kate?
Will Moy

At the risk of pointing out problems and none of the solutions, in our experience paying very close attention to what is viral and what is spreading during an election campaign, there is a lot of highly influential genuinely grassroots campaigning, which has been done by people off their own bats.  That has been an increasing thing over the last few campaigns.  I think it was 2017 when we first saw, in the last few crucial days before an election, the most prominent single thing online being something created by a grassroots Conservative activist comparing public spending at the time.  I know it was by an individual, because I exchanged emails with him.

That is growing, so the obvious risk here is that, while influencers can be important, lots of influencers are engaged in democracy and want to take part in democracy because they are interested.  Celebrities have endorsed political parties for a long time.  Of course the line between somebody’s individual freedom of expression and activism and being an influencer is one that falls to be very carefully drawn.

Jane Ramsey

Thank you.  Let us move on then to the next question.  I would like us to take two questions together.  Please, my fellow Committee members, do come in.  That would be helpful too.  We are interested in your views on what can be done to protect the integrity of the system, while ensuring that non-party campaigns are not subject to excessive regulation.  If you were designing the system from scratch, what would you say should be the key components of a regulatory system for NPCs?  I am afraid I cannot remember if it was Duncan or Jacob who talking about adjusting first principles.  This is an opportunity, perhaps, for you and others to suggest what you think would be a good idea.  
Dr Nick Anstead

It is dangerous game to ask people what they would do if they were to design the system from scratch, because they come up with something fundamentally different from where we start from.  Let me throw something out there.  I cannot claim it is my idea, but it is such a seemingly simple idea, and yet such an arresting idea when I heard it, which I think is interesting to do as a thought experiment.  We actually just heard from Duncan about the idea that historically, of course, one of the brakes on the incentive to spend and to fundraise at a great level in the UK is the ban on television advertising.  I was at a seminar a couple of years ago where someone said, ‘Why do we not just do the same thing on social media?’  In other words, why do we not say this is a political advertising-free space?  
It is a fascinating thought experiment.  I am not necessarily advocating it as a good idea or even whether it is possible.  I am not sure if it would have been, because it requires all kinds of difficult decisions, like ‘What is political?’ and ‘Do we cut off massive funding streams and charities and suchlike?’  However, almost by accident we have gone from having a situation where, essentially, politics was not allowed on the dominant advertising medium of the day to one where it is pretty close to unregulated on the next appearing dominant advertising space.  We have had no conversation about whether that is a good idea as a society or the political class, or even that much in academia.  It is an interesting question to ask, but I genuinely am not advocating it.  It just strikes me as a challenging thought.  
Professor Justin Fisher

Going back to the first principles argument, I do think it is important to remember that campaigning is a good thing, because it encourages people to participate in mass democratic events.  There is a danger that we effectively cut off things because we do not like what they could potentially do.  It is important to remember that compared with, for example, television advertising, where of course advertising is banned on broadcast media, the audiences for platforms like Twitter are tiny and very demographically-skewed.  To the point that Nick makes, it is an interesting thought experiment, but there is a danger that we end up banning everything, when actually the purpose of the campaigns, whether they be by political parties or by non-party campaigners – as I said, I think we need to distinguish very clearly between the two – is to encourage people to get out and vote.  That point should not be lost.  
Coupled with that and picking up on something that Duncan said, the point about the arms race would be a good argument 20 years ago, but it is, again, important to remember the limits on national spending have not been adjusted for inflation since the legislation was introduced in 2000.  They are worth only two thirds of what they were in real terms, probably by now slightly less than that.  In effect by our own inertia, we have introduced brakes on spending.

Duncan Hames
In terms of ‘clean sheet of paper’ thoughts about the system, I wanted to flag this issue of how we enforce the law overseas.  We have people overseas seeking to participate in some form or another in this democratic discourse and we have laws in this land that are, in practice, completely unenforceable overseas.  You have people in an office building in St Petersburg seeking to, in one way or another, direct activities online during a UK election.  The law is going to do nothing to punish any activity contrary to the law that is being conducted by those actors.  I would suggest that we need a heightened degree of cooperation from those that are regulated in the UK, but manage the platforms that they are using.  Rather than asking ourselves, ‘How do we go after St Petersburg‑based interference?’ the answer is we need to work closely with the platforms that they are using in order to prevent it from happening in the first place.

They are developing their own technological solutions to try to address the authenticity of what is on their platforms, with varying levels of success.  If you want to do paid political advertising on Facebook at the moment, you will have had to have shown your passport or a scan of your passport albeit to an entirely automated process on that platform.  I would suggest that if we are concerned, and that we should be, about foreign interference then we cannot rely on post-event enforcement of the law.  We need to have systems that prevent breaches of the law in advance.  In this regard, the way to do that is through constructive collaboration with the platforms which they will be relying upon.

Jane Ramsey

Kate, do you think, with your experience when you were doing your work with the House of Lords Select Committee and other publications since, that is within sight of a possibility of an implementable principle?  
Dr Kate Dommett
I would say so, but I do think that there needs to be some move to actually empower government and regulators to be able to compel those platform companies to disclose information.  Certainly from the experience within the Lords the companies are very good and they talk a very good talk, but when you get to the hard end, there is often a lot of equivocation rather than actual action.  At the moment there are no powers to compel the disclosure of information, which is why we made recommendations around giving Ofcom potentially the power to act as a broker for information and to compel companies to have to provide insight into different areas.  I do think that it is a very good principle to enforce.  I think it allows you to get to Jacob’s point about the fact that this is not just advertising we are talking about; it is a whole range of activity on digital forums that only companies currently have access to.  It should be explored, but it will need some power, basically, to back it up.

Will Moy

Somebody suggested that audiences online are small and I think it is really important to correct that misperception.  I have not yet looked at Ofcom’s communications market review for this year, which has just been released, but I was looking at the New Zealand data and talking to some people over that last week, where they are saying that TV and digital are crossing each other in terms of market share this year, i.e. streaming TV online.  Things like Netflix are beginning to overtake TV and they expect that to happen this year.  The idea that online audiences are negligible compared to television is several years out of date of this point.  Of course online, digital and personalised media have already overtaken television for many purposes among younger generations.  That effect, which is already true for the generation that votes least, is going to percolate its way through to the generation that votes most.  What happens on Netflix, on YouTube, etc, is hugely important and cannot be treated as a subsidiary issue, as this review is going to be relevant to today’s needs.  
The other thing I wanted to mention was the ban on political advertising and broadcast.  It was by a very narrow decision that the European Court of Human Rights in Animal Defenders International upheld that ban.  Similar bans elsewhere have not been upheld.  If there was an attempt to legislate to ban political advertising on social media, quite apart from massively increasing the barriers to entry for new and small political campaigns, it would be subject to a human rights challenge.  Jacob and others in this room would be better qualified than me to suggest chances of survival, but I would imagine that would be slim.  
Professor Jacob Rowbottom

This is going back away from detail, but you just asked what principles should guide us.  To some degree, political equality should be one of the key principles, in that your chance to participate should not be dependent on your level of wealth and access to money.  Any system should also respect the right to participate and right to freedom of expression, but it is obviously the right to participate on equal terms with others.  Then any regulation should be proportionate and one way to deal with that is to have maybe tiered systems of regulation, so certain regulations kick in when there is a spend over a certain level.  Finally, campaigning by third parties should be transparent, but not just in terms of who is financing it, but so the audience can actually assess what is being said and assess the credibility of the message.

Dr Sam Power
I am Sam Power, lecturer in politics at the University of Sussex.  Kate made a point and I want to back that up around compelling platforms.  Quite often in these debates we talk about what platforms can do better without actually thinking about what we can do to encourage platforms to be better.  There is quite a lot of soft power and soft pressure put on platforms without much actual responsibility on behalf of legislators to say, ‘Well, these are the rules of the game.  If you want to have your platforms acting properly within this country, for example, these are the democratic principles that we stand by and we need you to be transparent in x, y and z manner of ways.  Perhaps we need some sort of coherence between your advertising transparency archives’ and all those things.  There is a certain extent to which legislatures and governments need to grab the nettle on that, rather than expect platforms to simply perform to the way that we expect them to.  
The other thing I wanted to circle back on was that there is a lot of talk, especially with regards to non-party campaigns, about regulation or otherwise at elections.  There also needs to be an understanding, particularly perhaps with non-party campaigns, of the extent to which we need to think about politics happening year round and in between elections, and the fact that lots of political parties are regulated year round.  We need to bring in non-party campaigns to a certain extent, whilst still encouraging their importance to democracy, and consider whether they need to be regulated to a greater extent, not just at elections and not just registering for elections.  As my own case report suggested, they do spring up and register at elections; then they disappear a little bit.  That is pretty normal, but is it the case that we need to more functionally regulate non-party campaigns all year round and in and out of elections, not just at election times or when Parliament is dissolved?  
Jane Ramsey
Could you imagine or envisage a system where that will be possible?  
Dr Sam Power 
That also brings another question.  To circle back on the first principles I always think that one of the first principles, which perhaps is not as sexy as all the other principles but is just as important, is administrative practicality.  It is something that we forget about quite a lot and it has come up particularly with regards to questions about the Electoral Commission.  A lot of the ideas that we do, where we think about blue sky thinking, understand an Electoral Commission that is considerably more funded than it is and considerably more popular politically than it is.  Fundamentally, we need to think about what is practical within the regime that we have.  We have systems in place to regulate politics year round, because we do with political parties, so I do not see any reason why we could not see what that system looks like and whether it would be plausible and possible to do that with non-party campaigns.  However, I do think it is important to think about what is practical within the current regime, yes.

Lord Jonathan Evans

We are going to move on, if we may, to the question of regulation of donations, something which is top of mind, because I was reading at the weekend that Michael Bloomberg in the United States is spending $100 million of his own money just in Florida in the run-up to the election, which demonstrates the scale of difference between our system and the American system.  Many of the submissions that we have received have discussed the importance of transparency in political funding, both in allowing voters to know who makes big donations to parties and so that voters can have confidence that the funding comes from permissible sources.  
Back in 1998 our Committee took the approach that defining a permissible source for which donations may be received was the best way to ban foreign donations, having confirmed the principle that those who live, work and carry on business in the UK should be persons exclusively entitled to support the operation of the political process here.  We would like to explore a little bit more around that and the question of assurance to the public that they can have confidence in the system.

Perhaps we could start with the question as to whether the current rules on permissible donors are sufficient to ensure that sources of money are known and foreign money does not influence the outcome of elections.  Duncan, you obviously have a clear view on that.
Duncan Hames

Yes, thank you very much.  We published a report in 2016 called Take Back Control, which is available on our website, and in it we looked at some examples of how seemingly permissible activity is a vehicle that certainly is capable of being a channel for funds from overseas.  That is not to say that the particular cases, such as Better for the Country Ltd, were necessarily used in that way, but the way those participants operated certainly illustrate how it is possible within the current regulatory framework.  
The problem we have here is that a business can be registered in the UK and can have some activities in the UK, albeit it can have very minimal activities in the UK.  It can not be making profits.  It can not be generating revenues through its business in the UK.  However, it can still receive a very substantial payment from another entity, perhaps another company that it is in a group with.  Unless one can demonstrate under the current law some intentional channelling activity – which to date has not been demonstrated in any enforcement action – those funds can then, it seems, be permissibly used in UK elections.  There is no limit here.  That strikes us as a big hole in our controls.  
That begs the question of what kind of control we might put in place to address that hole.  It has occurred to us that a reasonable approach would be to look at the generation of profits within that business’s operating activities.  The advantage of that is that there are some established conventions in relation to the payment of dividends, which might make that a fairly intuitive measure to put in place.  I am not sure that it would be sufficient, but it would certainly mean that the very quick and almost casual movement of funds between companies, from a company that would not be permitted to make donations in the UK to one that is, could not carry on in the way that it does at the moment.  
The other area that I would flag to you is unincorporated associations, where there seem to be much lower levels of transparency around how those funds are raised, both in law and in practice.  Those two particular areas are the most pressing gaps in terms of achieving the integrity of the system that you asked for, Lord Evans.

Lord Jonathan Evans

Thank you.  The other thing I was going to touch on in this section was a question as to whether, for instance, the money laundering KYC requirements that fall on banks and other professional services organisations, to be confident that they know the source of the funds of their clients, might apply in the political arena.  Should companies or major donors have to go through a similar due diligence process, such as we require many companies to go through elsewhere?  Are there other changes that we might make that would help them?  Duncan made a couple of helpful suggestions in that area, if you want to bear those in mind.

Dr Alistair Clark

I agree with almost everything Duncan said there.  The permissibility rules are almost entirely out of date now and can, through structures such as unincorporated associations and so on, actually end up channelling money into politics, but still seem to be permissible.  One or two of the issues are worth pointing out.  It is not just the generation of profits that Duncan mentioned, but the generation of sufficient business would be another potential thing to include.  
The thing that really struck me in looking into this area is that, although parties have permissibility requirements, if you go to the charity sector they are actually forced to undergo proper money laundering, know your customer requirements.  There are no such requirements for political parties and that seems to me to be a fundamental imbalance in the regulation of the different types of organisations.  Applying money laundering legislation to donations to political parties would be helpful, but there is actually another issue there, which is future-proofing that.  Money laundering legislation will not stand still.  It is important that, when that legislation moves on, the regulations for political parties move on with it, so having consistency with at minimum the charity sector, but think about future-proofing this as well.

Lord Jonathan Evans

The counter argument that is made on that is that many donors would be put off.  Legitimate smaller donations would be put off if they had to go through a sort of KYC process, such as one goes through to open a bank account or whatever.  Do you think that is a worry?

Dr Alistair Clark
No, I do not.  In response, we go through these procedures for pretty much every financial transaction that we undertake.  That does not put people off a bank account, making small donations to charities or things of that sort, so I do not see why it should put people donating to political parties.  If it does put them off, then perhaps it is right that those people are put off.

Professor Justin Fisher

In relation to Duncan’s points, with which I wholeheartedly agree, as long as we permit donations from organisations as well as individuals, we are going to face these problems.  The very fact that organisations such as companies or, indeed, trade unions can make contributions to political parties presents risk in terms of money that we would not want to see in the political system.  Canada sought to deal with this by making the only permissible donors those people who were on the electoral register, which is a very simple way of doing this.  
Now, of course, that is quite a draconian step and if we went down that road we would have to recognise that the parties had to get their money from elsewhere.  I would echo Duncan’s points but say that, so long as we permit contributions from non-registered voters, we are going to have this problem.  I also completely agree with Alistair’s point that political parties should be no different from charities in this respect.

Dr Alan Renwick

I am Alan Renwick from the Constitution Unit at University College London.  I wanted to make two points.  I agree with what has been said so far.  An additional point in regards to the donations and the transparency explanations is that transparency during the election campaign is really important.  At the moment the rules vary enormously from electoral contest to electoral contest as to what information has to be provided when.  Sometimes we have reporting at several points in the course of the campaign and other times we do not; we have one.  It is all a bit of a mess, frankly.  That is a further aspect of this that needs to be addressed.

As a second, wider point, most of my work is on what I would call a positive information agenda, trying to promote high-quality information in election and referendum campaigns, rather than directly tackling the bad stuff.  That is why I have much less to say in this particular conversation than some of the other people who have been contributing so far.  However, I think that broader agenda is actually really important in this context as well, because we have been talking about just how difficult it is to address some of these issues through rules and regulations.  It is so much easier to address these issues if you have an engaged citizenry who are alive to what is happening and are judging politicians and campaigners in part on the quality of their contributions.  That can only really happen if we are promoting understanding of politics, political education, literacy, digital literacy, all of these wider issues.  I realise that is not the direct focus of CSPL’s current inquiry, but I think it is really important to remember that context as well.

Kyle Taylor
I wanted to echo Duncan’s point around corporate giving.  The idea of our threshold was set as it must come from income earned in the UK, as the threshold for money that a company can give.  
Lord Jonathan Evans

Do you want to introduce yourself?

Kyle Taylor
I am Kyle Taylor from Fair Vote UK.  We are the secretary to the All Party Parliamentary Group on Electoral Campaign Transparency.  We published a report in January about these issues.

I just wanted to echo Duncan’s point around corporate giving controls, noting that our threshold was that it must be money from income earned in the UK.  On individual giving, the one piece we have not really discussed yet is online giving and how it has fundamentally changed the culture of giving in the UK.  If a donation is given online below the permissibility threshold check, there will be no point at which that individual is confirmed as to whether they are a legitimate donor.  You could conceivably give below the limit over and over and over again, using different names and addresses, and it would never actually force a check because it would never hit the threshold in individual terms.  This is a huge issue.  
Our view is that permissibility checks should be set to 1p for all, with a £20 limit for cash donations so that you do not run into the trap of fetes, raffle tickets and so forth.  I understand that that threshold would currently be impossible to manage because there is no national register, but I believe we need to instead look at the meeting that challenge rather than simply saying, ‘It is too hard, so we are not going to do it.’ In particular with money in politics, having grown up in the US, this is what we have seen destroy American politics over the last 40 years.  All the risk factors are here now.  
Monisha Shah

I am Monisha Shah.  I am one of the independent members of the Committee.  I will keep this short, because of the time and because primarily we want to hear from you, but I wondered if there was a view about whether limiting the time period of the campaigns will make a difference in the spend or the budget.  I wonder if anyone had a view on that.  Would that in some way reduce or limit the budget or the impacts of the budget?

Lord Jonathan Evans

Does anyone want to come in on that particular point?  The regulatory periods are one of the areas of contention.  
Professor Justin Fisher
Are you explicitly referring to the period after dissolution?

Monisha Shah

As has been raised before, you can have campaigning across the year now.  With social media, there are quite a lot of different kinds of campaigning.  If there was a campaigning period, it could be after dissolution.  It could be when it is named as a campaigning period.  There are many thoughts around this, but if it were limited, if it were finite, would it make a difference to the impact of the large sums of money that were spent?  Because it would be necessarily limited in terms of time, it might have, therefore, a lesser impact on the citizens in terms of what they were seeing or the long-lasting impact of what they were seeing.

Professor Justin Fisher

The experience at constituency level suggests not.  There was an extension of the regulated period by the 2009 Act.  The impact on local candidates was that they did not spend a great deal in the period between the start of the regulated period, which in a normal cycle begins at the start of the calendar year, and the point of dissolution.  Reducing the campaign period from dissolution would create more difficulty, not least because it is a very compact period already and parties will be budgeting for when they spend.  They will just spend their money slightly differently.  In regulatory terms it would probably create more problems than solutions.  Having said that, I do not think we should extend the period of regulatory campaigning at constituency level, but there might be a case for reducing the sum that can be spent in the pre-dissolution period.

Dr Nick Anstead

I have two countervailing observations on this question.  We have already heard of examples where people discuss, for example, local and national, and how this is essentially a legal distinction that does not really have a grounding in reality.  The distinction between the formal campaign and the non-campaign period is fairly similar.  Political scientists for about 40 years have spoken about this idea of the permanent campaign, and particularly what we see now as a ‘long campaign’ that quite often runs during the course of an election year.  Another interesting dynamic in this context is the Fixed Term Parliaments Act.  In theory all the parties know when the election is going to be.  It has not quite worked out like that since the legislation was passed, but nevertheless there is this rhythm in our political calendar that did not previously exist.  That is one observation that makes me think it would not make much difference.

As another thought on social media, this is not necessarily my tradition of political communications or political science, but the people who study effects will say that the effect is quite short-standing.  If you want these adverts to be effective, you drop them very rapidly, in the 72 or 96 hours before people go out and vote.  Again, things like the way people vote, in the US, over a number of weeks or postal votes complicate those matters.  Essentially what you have is this highly concentrated period of spend.  The evidence going back to the 2016 referendum was that the spend was very rapid in the few days before the actual vote took place.  In that sense, the time period of a few weeks before an election probably does not matter very much.  
Dr Alistair Clark

I agree with what Justin was saying.  In answer to the question, I do not really think it would make any difference, but two things need to be thought about.  First, we have had two snap elections in the last few years and they have caused difficulties with calculating campaign periods, regulated periods and so forth.  We somehow need to work out how that is going to work.  Nick has just touched on postal voting as well, but we have to remember that people are voting over much longer periods now, as well.

Dr Kate Dommett
On the debate about the regulated period, I agree.  I am not sure that it should change, but I would actually disagree with Nick on this point: I do think the spend before does matter and it is not just spend on the day.  This raises a question: DCMS is doing some thinking at the moment about how you identify what counts as political and what counts as campaigning.  This is incredibly difficult, but there does need to be some thinking about the resource that campaigners are building up outside of the regulated period and some kind of declaration of what material is being used and brought into the campaign period by these different actors.  When we spoke previously, we spoke about data being a resource that can be mobilised within the election campaign period that maybe should be thought of in monetary terms.  I think the date itself is a bit of a false focus, but it should rather be what is actually being brought in, in terms of resource, that needs to be audited and declared by different actors.

Lord Jonathan Evans

Duncan, you wanted to say something on the anti-money laundering side.

Duncan Hames

We know that in the past this has been a problem for political parties.  The Michael Brown case for the Liberal Democrats, for example, is perhaps the case study in how, if there is insufficient curiosity by the recipient of a donation at the time it is made, by the time we have got around to identifying issues, the horse has well and truly bolted.  However, it is not simply a historical position.  Readers of The Times recently will have read about the challenges that Conservative Party officials would have had in trying to identify the ultimate beneficial owner of Aquind, where, through exemptions which are available in law, Aquind had not identified its ultimate beneficial owner on the public register.  It is not clear the extent to which the recipients of those donations were privy to information that was not published, whether they did know the owner of that company that was making those donations and, indeed, whether they considered it necessary to make any checks as to whether that individual personally was a permissible donor.  I cannot tell you whether they were or were not.  Clearly, this is potentially very challenging for political parties.  The requirements, I would suggest, need to be proportionate given the size of the donation, but there are some very large donations in British politics where what would be proportionate would be a good deal more curiosity and due diligence than is currently the case.

Dame Shirley Pearce
I am Shirley Pearce, one of the independent members of the Committee.  We have heard little bits of what is happening in other countries.  Justin talked about the Canada donors only on the electoral register and Kyle made references to changes that have happened over the years in America.  I know not all countries will be thinking about this, because they have very different regimes, etc, but this general issue must be of concern to many countries.  Are there other countries that we should be looking at to get ideas about best practice, not just in terms of overall systems, but in terms of little bits like the Canada example?  We should not be trying to reinvent the wheel here if there are examples of best practice across the world.

Lord Jonathan Evans

It is a good point.  I would also like to go back briefly on the question of online payments.  You have already had some comments suggesting that there are big vulnerabilities there, because of what in anti-money laundering terms is called anonymous ‘smurfing’, sending lots and lots and lots of donations below the threshold.  Are there any other points on that that you think it would be useful for the Committee to bear in mind?  Otherwise the question does not necessarily have to be done now, but if you think that there are examples of good practice in other systems, that would be very helpful from our point of view.  There is nothing like pointing to a system that actually works to demonstrate that this is valuable.  
Professor Jacob Rowbottom

On the point about the threshold where checks have to be made in relation to permissible donors, I think it was actually at a lower level, about £200.  Then it got raised a few years earlier when changes were made to the regulatory system, because they felt that that was a burden on smaller organisations.  I think it has been at a lower level in the past, so it might be worth looking at that.  I forget the detail, but that is one thing to bear in mind.  
On the question about different political systems, I do not have an ideal country to go and look at off the top of my head, but approach comparison with caution.  You are dealing with different political systems, different party organisations and different constitutional constraints.  The lessons will be limited for that reason.

Jane Ramsey

There have been a number of reports by the Electoral Commission, parliamentary committees and others with recommendations on digital campaigning.  We would welcome your views on what you think would have the greatest impact on the regulation of the money spent on digital campaigning in elections and referenda.  Some of the things we wondered about were increased investigatory powers for the Electoral Commission, more of which in a minute, greater information on invoices or a more granular breakdown of categories of expenditure in reports.  Those are just some thoughts, but please do not confine yourself to those.  
On the Electoral Commission, to Justin’s comment about Canada being a good example, albeit with caveats that I think Will mentioned, it also has a very well-resourced Electoral Commission.  We can perhaps, in terms of practicability, pre-empt the idea that simply putting more powers to the Electoral Commission is going to be a workable answer.  It may be, but those of you who have read The Times or The Telegraph yesterday will have noticed that, for example, certain disobliging things appear to have been said about Sir John Holmes, the current chair, which is also part and parcel of a number of leaders in various newspapers, anti the work of the Commission, which is interesting.  
I was not proposing to open a big debate about that, but if one of your responses is that greater investigatory powers for the Electoral Commission would be good, could you also make some comment on whether that would be practicable?  
Dr Kate Dommett
My general principle is that there needs to be increased transparency in this area, because there is so much that we do not know.  I do think that that can be secured through improved disclosure, but I do not think that we should look to any one actor to drive that transparency.  We need to look across the board.  It should be about calling for campaigners to provide more transparency notably through the disclosures through the official system, but also potentially calling on them to have voluntary disclosure of, for example, digital campaign material.  It could be the creation of a voluntary archive amongst campaigners.  I do think there should be power to compel information provision.  That should either be through the Electoral Commission or through the new digital regulator, if the Online Harms Bill proceeds.  Potentially that digital regulator might be better placed, because they would be able to then create ongoing relationships with a number of these different actors.  Transparency is the key for me.

Will Moy

I agree with Kate and it might be a way of squaring the circle.  Our system does not work, but we may not know what to replace it with.  It is about transparency and learning over time.  In particular, I would point to a few aspects of that.  One is the current work being done on digital imprints, i.e. digital campaign materials needing to have identifiable information on them.  That is crucial.  It needs to happen.  It has been recommended for 20 years, so I will not stress it too much.  
Secondly, it is entirely possible to link campaign finance and campaign content, at least to the extent of saying that no campaign materials financed from regulated funds should be able to appear without the name of the political party or registered campaigning organisation promoting them.  That does not seem to be straying beyond a reasonable boundary to me.  
Thirdly, the area where we have some voluntary transparency, but it is inadequate, is advertising online.  The internet companies have – and it is welcome – created their advertising libraries, which sadly broke several times during the last election campaign.  Apart from their unreliability, they do not give you enough data to actually understand the campaigning that is happening.  If you only have broad buckets in targeting – the ages, the numbers, the genders – you do not have enough information to understand how the adverts have been targeted, whether they have been talking to particular constituents or particular groups of people, religions, you name it; anything is possible.  What we need is full transparency of the content, the targeting, the reach and the spend of online advertising.  It needs to be in real time.  As all this advertising is done electronically and in real time, that is not a burden.  In fact, separating out the reporting from booking systems creates additional overhead, not less.  
I agree that the Electoral Commission needs power to compel, but I recognise the political reality of how much faith there is in the Commission at the moment.  I do think the area where the Commission could be given a welcome role is in moving us away from lots of ad hoc inquiries into election law, election regulation and lots of different aspects of this, and having a standing body responsible for reporting and understanding this environment.  It will keep changing around us for the next 30 years, realistically.  There is no magic cure that can be legislated for at this stage.  The Electoral Commission has the statutory duty to do this reporting, explain how election campaigning is changing and what a good response to it looks like.  It does not have the expertise or resources.  Rather than immediately jumping into expanding its enforcement role, reaffirming and refreshing its role in explaining this to everybody else and helping find the pathway forward might be valuable.

Jane Ramsey

Thank you for that, Will.  You talk about the online libraries of advertising.  Kate, you had a concern when you spoke to us previously about the practicability of that, because it is such a huge, huge task to look at anything that online companies are holding.  Is that the way forward on transparency or does it need something else?  
Dr Kate Dommett

It is hard.  I do not see an obvious alternative, I suppose.  The key for me is that we currently have such little insight that it is not even possible to wrangle with this.  At the very least, we should boost the transparency through archives so that researchers can take a look.  Ensuring that is absolutely pivotal.  I do not necessarily think we should expect the Electoral Commission to have the capacity to do this because, frankly, they are not well resourced and as far as I am aware they do not contain that big data expertise.  However, if it was opened up to a wider community and potentially there was a move for the Electoral Commission to do what the ICO has been doing by bringing in external fellows with expertise to do analysis on this data, that has to be a really important first step in expanding our understanding of what is going on here.  I do think it is necessary even though it will not solve the problem.

Will Moy

I agree with Kate.  Donald Trump’s campaign in the last election ran around 5.9 million different variants of adverts.  When the haystack is that big, looking for the needle becomes impossible.  A malicious campaign could do that very easily and very inexpensively, and just hide its malicious activity behind the sheer volume of stuff.  What is the alternative?  Let us get the information out there and then we can start understanding what the problems are and what next steps are needed.  The transparency is the first step.  It will not be the last one.
Jane Ramsey

Piers Coleman, do you want to introduce yourself?

Piers Coleman

I was a solicitor practising in election law and was involved in most of the major election disputes of the last 30 years.  I have now retired and have been providing a little bit of help to the Committee on some of the submissions.

Jane Ramsey

What Piers was asking in the chat was to what extent contributors feel that there should be real time enforcement.  The Constitution Unit and possibly Will were at an Electoral Commission-convened roundtable a couple of years ago looking at what they or any of the people there, like the ASA, could have done around real-time fact checking or correction of incorrect or illegal information being put up around the referendum.  The only people round the room who had a power to comment in real time were the Statistics Authority and Ed Humpherson talked about that.  I would be interested in whether you think that real-time regulation of digital campaigning is possible.  Taking the point that Kate made about the importance of being able to review the archives, surely the thing that will most helpfully impact the course of an election, if things are being done that should not be being done, is that they are prevented, or does that bring too much risk around interfering with the electoral process and our constitution?  I am not an expert on any of that, but if any of you have a one or two-line response, that would be very helpful.

Will Moy

This is where Nick’s point is important.  However effectively you are able to do that, parties will always drop a whole bunch of new campaigning material in the last 24 to 48 hours.  Regardless of what value that will have, even a genuinely real-time response will not cover the whole campaign.  On a pragmatic level, I would say let us come back to that problem, because getting buy-in on it will be very hard.  It is easier to do in terms of genuine finance and very objectively provable things than any idea of election content regulation.

Jane Ramsey

Kate, are you also agreeing?

Dr Kate Dommett

Yes, I am very much agreeing.  I do not necessarily think we need to look to regulators to have to do everything in this space.  I did quite a lot of work with journalists around their coverage of digital election campaigning.  They are an incredibly valuable resource that we should be utilising, but they are massively underpowered because they are completely reliant upon platforms and the information that platforms disclose.  This is why transparency is so important, because if the media were able to have access to accurate and reliable information about what is happening online they could perform that real-time scrutiny function, because they do have the resource to be able to set up very sophisticated and well-resourced data teams.  Then you can have regulation come in at a later point to offer that more detailed and rigorous scrutiny.  We should see it as more of an ecosystem and think about how we support the different parts of that.

Dr Alan Renwick
On the idea of official fact-checking, we did quite a lot of work on this looking particularly at the South Australian Electoral Commission, which plays this role.  We concluded that official fact-checking is not a good idea.  The work that Will does is fantastic, but if you have an official body trying to do it, then it just gets trashed, particularly in the UK context.  It does not actually end up doing terribly much good.  I would leave that function to Will and his colleagues.  
I agreed with everything that Kate and Will said earlier on the wider question.  I do not think we address issues of digital campaigning through any one big thing.  There are a whole bunch of different measures that need to be taken into account and it is really important to remember that.  
I would find it really regrettable if the Committee took the disrespect for the Electoral Commission merely as a political given and a fact of life.  The Committee has a really important role in upholding the integrity of our national political conversation and the role of independent regulators in that is fundamentally vital.  If we have political parties, which, remember, are the institutions that are regulated by the Electoral Commission, trashing the Electoral Commission, and we just take that as, ‘Well, that is what life is like,’ we have a real problem.  The Committee has a really important role in pushing back on the criticisms the Electoral Commission is currently receiving.

Jane Ramsey

Yes, I would not want you to think that any of my remarks were anything other than simply noting what was an interesting environment from a speculative point of view.  There is absolutely no predetermination on the Committee’s views.  I do not even need to invite Jonathan in to comment on that, because I know that that is the position.  Thanks for that.

Dr Sam Power 
I would like to echo two things that Alan said, one a while back, but in relation to this.  First, about the Electoral Commission, it calls back to something that Justin wrote about Canada.  Whilst probably we should, as Jake said, be careful about comparing across countries and cases due to various institutional factors, generally an Electoral Commission is a pretty good thing to have, for the upholding of electoral law.  You see in those countries that do not really have a very reasonably functioning Electoral Commission, or indeed do not have one at all, and that goes from developing democracies right through to advanced industrial democracies, that it is a pretty good idea.  And the recommendations are that they should at least have one.  As Alan says, although there is overwhelming negativity, I would suggest from all parties towards the Electoral Commission, we should not take that as given.  We should protect the Electoral Commission and understand that it does really good, important work which makes this system function well.  
The thing I wanted to circle back on was this idea of transparency and how important transparency is.  Kate is absolutely right when she says that transparency allows this wider ecosystem to function in terms of oversight and keeping check on all kinds of things.  Transparency also brings a lot of knowledge about electoral processes, or it brings the possibility of a lot of knowledge about electoral processes.  That should always be buttressed by what Alan called the positive information agenda, because we know from studies of the UK and the USA that feelings of distrust to the electoral process or to democracy are likely baked into quite a larger cake with regards to distrust in politics more generally.  
We cannot assume that transparency in data, digital campaigning and electoral financing, which I suggest was probably ever so slightly the case in 1998 with regards to CSPL recommendations, would make people suddenly have faith in the electoral system.  The transparency needs to be buttressed by the positive information agenda that Alan talks about, such as digital literacy campaigns.  If we do not, we run the risk of introducing important transparency reforms, but at the cost of further public confidence in the electoral system.

Dr Alistair Clark
As a point of explanation of where this next point is coming from on digital campaigning, I was special adviser to the Scottish Parliament’s Finance and Constitution Committee in its recent scrutiny of the Referendums (Scotland) Act.  We looked at digital campaigning and regulation around that at some length.  I have not had a chance to say a few words about that, so I am going to talk a little bit, because there are some things that we can potentially learn.  One was with regard to online imprints.  That Bill as it was originally produced had a ‘where reasonable’ exclusion to that for online platforms, which ended up being knocked out, to make sure that online platforms and digital imprints were consistent with what was required in standard paper platforms.  The fundamental issue was whether online platforms were seen as publishers or platforms.  It is a principle that is behind a lot of this, because the restrictions on publishers are a lot more stringent than they are on online platforms.  There is inconsistency between different aspects of electoral law in terms of the hard copy and what may be required of a digital imprint.  
We looked at the issue of whether it was possible to regulate online, Twitter campaigns for instance.  We came down on the side of probably not, given how disorganised and how difficult it would be to show that, but that was something that required further understanding.  I do not think we have any of that further understanding at the moment.  Again, my point about future-proofing applies to this as well.

Finally, in terms of Piers’s question about real-time reporting, I think, yes, it does.  There are things that the Commission can already do.  For instance, it can issue campaigners with things called stop notices to ask them to stop particular aspects of what they are doing.  They may not have the investigatory real-time powers, but they do have powers to ask campaign organisations to stop what they are doing, as it stands.  
Jane Ramsey
Duncan, do you have a quick comment on the role of the Commission?

Duncan Hames

Yes, I will try to be quick about it.  Foxes in hen coops spring to mind, but if we look at the fines that the Commission is able to impose, in 2015, the Liberal Democrats materially underreported their spending right across their general election campaign.  The fine that they incurred was £20,000.25.  Now, in the scheme of things, this acts as no deterrent at all.  It is cheaper to pay the fine than to properly resource your finance and compliance department in your party HQ.  There are similar instances where the fines have been in no way proportionate to the errors in other parties.  
I know from first-hand experience that the police do not want to get involved in enforcement of this area of law and, frankly, given the things that we ask the police to do, I am not surprised that it is not a priority for them.  One of the ways we could address this would be enabling the Electoral Commission’s investigatory powers and civil sanctions to be applied not just to national political parties, but to extend them to candidate offences at major elections.  I totally accept that, ultimately, we need prevention to get things right, rather than to rely on case-by-case enforcement, but there does need to be a minimum level of deterrent.  At the moment, when the police really are not going to be enforcing this area of law in any kind of meaningful or timely way, rather than just demanding more of them in a manner which does not seem realistic, we need to consider more targeted and more effective ways of having that minimum level of deterrent.

Jane Ramsey

One of the themes of the evidence to the review is the concept of data as a parallel currency, which we touched on a bit earlier.  We would like to finish with a question not directly related to the terms of reference, but which is of interest to us and has grown in interest through our evidence-gathering.  If the purpose behind election finance laws is to prevent one side gaining an unfair advantage over another, with the cost of digital campaigning continuing to fall, is financial regulation sufficient or is a different approach to regulation required?  Kate, I know this is an area of your particular expertise.
Dr Kate Dommett

I do think that data is an increased resource and a new currency.  I do not think the principle of looking at finance needs to be entirely scrapped, but it is useful to think of assets and the declaration of assets, because data is an asset that could be disclosed.  I do not think you would necessarily want or need to assign a financial value to data, because I could not even begin to think how you would start going about that, but could we think of other types of resource that campaigners have a way of measuring and declaring those types of resource in a similar way that we do with finance?  That is probably about as far as I thought about this, but I do not think we should entirely change the principles of the system.

Dr Nick Anstead

This is in some ways a really, really fundamental question about what sort of system you want and what is the most valuable asset you are trying to design into it.  Are you trying to design a system, on the one hand, that is open and has low barriers to the participant?  On the other hand, are you trying to design a system that is stable?  Historically, the obvious example of this is post-war Germany, where they inserted the 5% threshold to make sure that only the pre-existing major parties dominated the Bundestag.  Data functions in a slightly similar way, in the sense that it can strengthen the pre-existing players within the party system.  If you are an established party with decades’ worth of data, that you have the financial resources to computerise, that gives you a very strong ability to dominate that system over potential new entrants who do not have those assets.  That is a normative judgment I make.  
We might say that is a good thing.  We might say we quite like having established parties and we do not like the idea of new entrants vying their way into the system in a highly unregulated way.  A really fundamental question needs to be asked about what the values are that we are trying to design into the political party system.  Obviously different historical examples will ping up in our heads as being good or bad in those cases.  These are really, really fundamental questions.

Professor Justin Fisher

It is a very interesting question.  Kate raises an important point about declaration of assets.  Again, if digital resources are becoming less expensive, there is a win here, because it means that campaigners and parties can reach more people.  The barriers for entry are lower.  I take on board Nick’s point, because we have already seen this in the referendum, where the leave side had a considerable disadvantage compared with the remain side, because it did not have the inbuilt infrastructure and the collection of all the data that the political parties campaigning for remain had on their side.  
However, if digital is becoming cheaper, notwithstanding those sunken costs that Nick talks about, the analogy is surely with volunteer members.  We would not regulate a party because it had too many people who liked it and liked it sufficiently to sign up as a party member or party supporter.  We would welcome that and look at it as a low barrier for entry in terms of getting people involved.  Now, the truth is that some parties are more popular than others and if, say, the Labour Party can attract more people to tramp the streets on its behalf than the Greens, I am not sure any regulator would want to get involved in that.  
Notwithstanding Kate’s very important point about declaration of resources, if it is lowering the barriers for entry because of low cost, I am struggling to see a downside in everybody having access to this.

Jane Ramsey

That is a very helpful point and others have not made that point in relation to Vote Leave.  They have made rather different points.  That is very helpful.  
Professor Jacob Rowbottom

On the point about the cost of campaigning falling, I have not looked into this.  Is that really the case?  I am assuming political campaigners still need to spend a lot of money.  Even if it is getting cheaper for people to campaign now, that could change, just as, if something is low cost, there could be new business models that develop.  Do people not use money to get access to data and could that not become a thing that develops?  I guess the point I am making is that the frameworks that we have for controlling political spending and political finance remain important.  
Data is one of the new ethical issues that have come up in the last decade or so, but there will be other new ethical issues.  For example, looking at the matter of campaigning, you get things like the deepfakes, which is different from deliberate falsity or a false statement of fact.  It is not dealing with that type of point.  A deepfake is the manipulation of an image to present someone in a particular way.  There will be new issues arising there, but like Alan was saying earlier, I am not sure the Electoral Commission are the ones to handle those issues.  That will be a new issue that we have to grapple with.
Will Moy
There are three differences between volunteers and data, but I think that the low barriers to entry are a worthwhile thing to be encouraged.  First, data can be bought, as was just said.  Secondly, data can be obtained deceptively, so for example an MP or an opponent can run a survey asking residents for their opinions about what is important in the local area and use that data for their campaigning.  At no point has somebody voluntarily signed up, like a party volunteer, in that process.  Thirdly, data is not just about your own supporters.  It can be about your opponents or people you would rather not vote.  The analogy has some value, but use with care.

Jane Ramsey
Kate agrees with you, by the look of the chat.  
Lord Jonathan Evans

We wanted to touch on the question of the parallel regimes for RPA/PPERA and the fact that the overlap between those is complex and maybe not always rational.  A number of expert bodies have suggested that we should move towards a single, consistent legislative framework, which applies to all elections and referendums.  I wonder whether I could seek your views on whether there needs to be a rationalisation of the two separate legal frameworks.  If so, what are the elements that need to be better aligned?  A number of things are popping up, but it looks like Will got there first.

Will Moy

I am just stating the obvious, so I will not use any more time.  It is impenetrable, it is a nuisance and it is classic Law Commission or consolidation bill territory. 
Lord Jonathan Evans
Kate, you had a view.
Dr Kate Dommett
It was not on this point, but as is becoming a theme, I would agree with Will.
Lord Jonathan Evans
It is easy to see it is difficult, but is there a sensible solution?  One suggestion that has been put forward is that, for instance, on the question of infringements, at the moment under RPA any infringement can only be followed up as a matter of criminal investigation, whereas under PPERA there are measures that can be taken which are well below a criminal threshold.  That cliff edge seems to be anomalous and a number of people have said that they feel that that is not the right way forward, but not, I have to say, everybody we have spoken to.  There are some people who defend the system.

Does anybody have views on whether, for instance, we might move towards the Electoral Commission being able to introduce elements of civil sanctions for minor breaches of RPA, for instance?  There appears to be a certain amount of acquiescence.
Dr Alistair Clark

Yes, there is comparative difficulty in the UK, where there are very few post-election remedies open where candidates may have transgressed electoral law and so on.  Comparatively, the UK stands out as being an anomaly.  One of the difficulties is that there is no agreement about what form any consolidation should take, but this seems to me a manageable reform to try to introduce some form of civil penalty to take away that criminal cliff edge, if you like.

Lord Jonathan Evans

The other point made when we had an interesting roundtable with returning officers was that a number of them felt that they were election administrators but were not electoral regulators.  There seemed to be a view that they should be regulators or that they were regulators, whereas they were not.  Therefore, there was a gap under the RPA regime, which needed to be filled.  I do not know whether that is a view that any participants would agree with.

Dr Alistair Clark

There is an anomaly where electoral administrators are required to look into candidate expenses and so forth.  It would probably be better for them if they could just focus on the delivery of the election and have things such as campaign matters, spending and so on, taken care of by someone else.  That would help, because electoral administrators are very, very clearly over-stressed.  There are local governments, which are clearly underfunded.  They have very, very small teams.  They do not really have capacity to be doing many of the things that are being asked of them.  
Dr Sam Power 
On your question about the criminal sanctions under the RPA, and to a point Justin made at the start, considering this idea of volunteer labour, we should recognise that campaigning is a good thing and people being involved in campaigns are doing a good thing.  More often than not, the people involved in these campaigns are volunteers.  Necessarily having something which is only a criminal sanction is dangerous in and of itself, because it risks criminalising people who for quite good reason do not understand the ins and outs of the RPA or PPERA, which are incredibly confusing.  Having spoken to the Electoral Commission about these things, I know that that is something they have wrestled with and pushed for, because they do not want to criminalise volunteers.  In not having a lower sanction, or in not having at least some kind of malleability within this legislation, you run that risk of criminalising and disincentivising what is fundamentally a democratic good.  At a very basic normative level, it is important to think about that and have a non-criminalised sanction, or at least encouragement to follow electoral law.

Lord Jonathan Evans

One of the learning points for me in the course of this exercise, not being an expert on elections – but then, as a member of the House of Lords, I suppose I would not be – was how much of this whole system, even in the major parties, is volunteer-run.  There are very few people who are professionals in this field.  
The messages we are getting are very helpful on this and I am grateful for all of those.  We will take the opportunity of going through those at the end to make sure that we picked up the value from them, particularly for those who have not been able to come.  
In a few moments, I am going to try to sum up the key themes raised.  I hasten to add that this is by reading out an email that Nicola has very kindly sent me, because I am not sure I would have been able to capture this as we went along.  We have touched on quite a number of areas.  We could, I know, spend more time on a number of those, but is anybody who came to the roundtable thinking ‘I really, really want to make the point A or B’ and has not so far had the opportunity to make those points?  If you think, ‘Gosh, I wish I had the opportunity to say X or Y earlier on, but I have just thought of it’, please indicate now because we are very keen to benefit from your expertise on this.

Well, let me then suggest a quick roundup of the key themes that have come out so far, from our point of view, recognising that there will be more, particularly in the messages, which we will want to look at in detail.  We touched on the question of non-party campaigners.  The underpinning principles that we might think about include: 
· Those standing for election should have primacy;

· Campaigning is a good thing and should be encouraged;

· Political equality and respecting the right to participate;

· Regulation should be proportionate;

· Transparency and, importantly, practicality, as there is no point in having highfalutin ideas that we cannot implement.
Significant amounts may be spent by non-party campaigners not registered with the Commission.
Some very important points around online spend and the transparency of that.
Recognition that digital imprints will assist enforcement.
The question of coordination and the importance of that on the one hand, but equally the difficulty of maintaining proper regulation of that.
Risks and opportunities for foreign funding to influence campaigns.
Issues around grass roots campaigning.  
In terms of key components and solutions, should we consider whether the political advertising on social media should be not allowed?  On foreign interference, we need to work with the platforms to prevent breaches of the law in advance and consider regulating non-party campaigns throughout the year.  Those are the key points that we got from that piece of the conversation.

On donations, a widespread view is that the permissibility rules are out of date, particularly around businesses.  Should we be looking for donations from businesses to come from income or revenues generated in the UK?  There is the question of unincorporated associations, recognising that a large number of the local associations in some of the parties are themselves unincorporated associations.  This is quite a complex issue.  Other issues include:

· Know your customer checks and the future-proofing of any recommendations in respect of that;

· A recognition of the importance of transparency during the campaign;

· Permissibility checks, with one suggestion of lower thresholds;

· Requirements need to be proportionate depending on the size of the donation, which I think is important so as not to deter innocent small donations;

· Vulnerability to multiple donation and smurfing.  
When we got onto digital campaigning, there was a recognition that transparency was a key element of this in terms of content and targeting and reach and, if at all possible, in real time in terms of enforcement.  We discussed the importance of the independent Electoral Commission and, as a Committee, we have an important role in pushing back on any unfair criticisms of the Electoral Commission.  There is a question mark over the sufficiency of the fines available for breaches.  
We had an interesting but to some extent inconclusive conversation around the regulated periods, which is a really difficult one.  It is difficult for parties.  It is even more difficult for, for instance, charities that may have a public presence all year and then are retrospectively caught in an election.  It is one of the ironies of recent British politics that, since the introduction of the Fixed Term Parliaments Act, we have had elections turning up the whole flipping time.  I do not think it is a consequence, but it is certainly unintended.  
There are issues around:

· The declaration of assets, data as an asset and recognition that this is quite a complex issue, because parties have assets that are to do with their support base, etc, which is obviously a desirable thing.  
· The parallel regimes, with a quite wide view, certainly from the messaging and the body language, that the two regimes do not fit well together and that there needs to be greater compatibility between them.  
· Civil sanctions for RPA breaches might well be worth consideration.  
· The question of the role of election administrators and whether we might take that element and separate it out from the electoral regulatory expectations.  
We had some interesting practical suggestions from the electoral administrators about how to make the system better, rather than them receiving boxes of receipts, sticking them in the back of a cupboard and nobody ever looking at them again in recorded history.  There are some real questions around whether that system is currently fit for purpose.  
That was our first shot at the areas of particular interest from this.  Does anybody have any comment or question that that raises for them?  
Dame Shirley Pearce

In your summing up you said that there was support for greater integration, collaboration or consistency between the two legal frameworks.  I thought I picked up a sense from people that a single legal framework might be desirable.  How far down that route would people encourage us to go?  Obviously we will decide what we want to do, but I was picking up some greater enthusiasm for a single framework rather than collaboration between two, and I wanted to be clear that we got that and understood what most people think.

Lord Jonathan Evans

It might be helpful if people want to put a message in as to whether you think we need one or two.  That might be easier than people coming in to say ‘one’ or ‘two’.  I would encourage anybody who has a view on that to message into our system, which we will then use as part of our material for reflecting on this.

Jane Ramsey

I know that you know, because Jonathan said so and it will have been sent out with the joining instructions, that there will be a transcript, which will be checked with you and so on.  I heard and picked up a few particularly well-expressed quotes that could be used to illustrate points in our report, ultimately.  We will specifically ask you if we could use that.  One that struck me was Alan talking about engaged citizenry and either Duncan or Jacob talking about the importance of the low bar to access on campaigning.  Those may well be specific quotes that we would like to use, as well as others that were made.  What you say is both rich in content and incredibly well expressed.  I just wanted to say thank you as the co-chair.

Lord Jonathan Evans

It really just remains for me to say thank you very much indeed for your engagement in this.  It has been genuinely a really, really interesting and thoughtful series of contributions, both those live ones and the written contributions.  If you have any thoughts or ripostes d’escalier, feel free to send them in because we are keen to continue to learn from you and your experience.  Thank you so much for your time and support.  As Jane says, the transcript of this will be published in due course.  We may well take some of the quotes, but we are grateful for your time, so thank you.
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