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Code of Practice issued under section 377 of the Proceeds
of Crime Act 2002

Officers must be aware of their mandatory obligations under the legislation
and act in accordance with these duties. This is an absolute requirement
regardless of any interpretation of this code or any other document or
guidance.

Abbreviations used in this code

AFI Accredited Financial Investigator
CJPA Criminal Justice and Police Act 2001
DoJNI Department of Justice Northern Ireland
HMRC Her Majesty’s Revenue and Customs
NCA National Crime Agency

PACE Police and Criminal Evidence Act 1984

POCA Proceeds of Crime Act2002

POCA has been amended since it was enacted@l
reasons. Firstly due to the commenc n Northern Ireland under
the Policing and Crime Act 2009 and Courts Act 2013 which amend
POCA (this legislation had already been me and had related codes of
practice in relation to Englandgand ang@hScotland). The code is also
necessary due to the extensio e cOgiliscation investigation powers by section
38 of the Serious Crime Act 2

necessary for two

Introduction

1. The purpose of codei guide law enforcement officers in the exercise of
their fupgtions w conducting investigations under Part 8 of POCA. The code
should Qg Q as a complete or authoritative statement of the law. Only
the cou v’ 0 authoritative interpretation of the legislation, and the
contents & s code may be affected by subsequent judicial decisions and

changes togthe legislative provisions referredto.

2. In this code, references to statutory provisions are to provisions of POCA, unless
otherwise stated.

3. This code of practice is made by the Secretary of State under section 377, and
applies to all actions undertaken in England, Wales and Northern Ireland by the
persons listed in paragraph 5 as part of an investigation under Part 8 on or after
1 March 2016 , notwithstanding that the investigation may have begun before
that time. This code replaces previous codes made under section 377. It
supersedes separate codes relating to England and Wales. DoJNI issue their
own version of the code in relation to AFls and constables.

4. The code applies to the following investigations conducted under Part 8:

e confiscation investigations;1

' Section 341(1)
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2
e civil recovery investigations

e detained cash investigations®;
e money laundering investigations*; and
« exploitation proceeds investigations®.

5. The code applies to the following persons® exercising functions in relation to the
investigations listed in the previous paragraph:

e the Director General of the NCA;
¢ NCA officers;

e AFlIs (although they are covered by the separate DoJNI code in relation to
investigations in Northern Ireland);

e constables (although they are covered by the te DoJNI code in

relation to investigations in Northern Ireland);
o Officers of Revenue and Customs; and
e immigration officers.

6. However, in relation to the powers conferré@ o icer of Revenue and
Customs which are exercisable€ c tiogwith:

e a production order ma made in relation to a confiscation
investigation or a de investigation;

e a search and sei ued or to be issued in relation to a

e 3 customes i rder, and
e anacco

The pdw are e isable by the officer only so far as the officer is exercising
v matter other than an excluded matter’.

production orders;

e search and seizure warrants;

e disclosure orders;

e customer information orders; and
e account monitoring orders.

8. There is a separate code of practice in respect of the exercise in Englandand
Wales and Northern Ireland of investigation powers conferred on prosecutors

?Section 341(2) and (3) and 341A.
3 Section 341(3A).

*Section 341(4).

> Section 341(5).

%Section 341(2) and (3) and 341A n 377(1).

7 An excluded matter is a matter specified in section 54(4)(b) of, or in any of paragraphs 3, 5, 7, 10, 12 and
14 to 30 of Schedule 1 to, the Commissioners for Revenue and Customs Act 2005: section 375C(3).
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under Part 8 issued by the Attorney General. In relation to prosecutors in Northern
Ireland, a code of practice is issued by the Advocate General for Northern Ireland. There
is also a code of practice in Northern Ireland made by DoJNI in relation to the
investigation powers conferred on constables and AFls. There is also a separate code
in relation to investigations in Scotland under Chapter 3 of Part 8 made by Scottish
Ministers (see section 410).

9. There are special powers for the NCA in Part 6 relating to investigations where tax
is suspected of arising or accruing as a result of a person’s or a company’s criminal
conduct, and this code does not apply to the exercise of these powers.

10.  Section 449 enables, in certain circumstances, NCA officers to use a pseudonym
when doing anything for the purposes of POCA.

Appropriate officers and appropriate persons

11.  The “appropriate officer” in each case depends on t
are set out in section 378. A reference to an AFl is to
description specified in an order made by the S

investigation, and
alls within a
under section453.

12.  The following are appropriate officers:

a. in relation to a confiscationjmve

e a NCA officer;
e an AFI;
e a constable;

ather'they are covered by the code made under section 377A);

c. in refgion to a detained cash investigation:

e a constable;

e an AFlI;

¢ an officer of Revenue and Customs; or
e an immigration officer;

d. inrelation to a money launderinginvestigation:

e an AFI;

e a constable;

¢ an officer of Revenue and Customs; or
e an immigration officer; and

e. in relation to an exploitation proceedsinvestigation:
¢ a NCA officer.

13.  The powers of investigation may be applied for or executed by the persons
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specified in the legislation in relation to each power. Often this is the appropriate
officer, but search and seizure warrants may be executed only by an “appropriate
person”. An appropriate person®is:

a. for a warrant sought for the purposes of a civil recovery investigation:
e a NCA officer; or

e a member of the staff of the Director of Public Prosecutions or the
Director of the Serious Fraud Office

b. for a warrant sought for the purposes of a detained cash investigation, a
confiscation investigation or a money laundering investigation:

e a constable;

e an AFlI;

¢ an officer of Revenue and Customs; or,
e an immigration officer;

c. for a warrant sought for the purpqse eXploitation proceeds
investigation;
e NCA officer. ¢

14. Where an appropriate offi
provision of this code, th
any criminal or civil proc
proceedings. A court ount of any failure to comply with the code in
determining any q iMthe proceedings.

late person fails to comply with any
b¥reason only of that failure be liable to

15.  The code shoul avalilable for reference by appropriate officers, appropriate
of the public. It should be available in particular at police
departments and other bodies who have AFls conducting
also make arrangements for the code to be available, if

t their public offices.

16. If an appropriate officer is also exercising an additional and separate function or
power, for example, a search for cash under section 289, the appropriate officer
should have regard to any relevant code in relation to the exercise of those
functions or powers.

17.  Appropriate officers should be aware of the legislation and the detail of the
particular provisions which they operate under. They should seek legal advice
and/or guidance where necessary in advance of using the powers. This includes
the relevant provisions in the Criminal Procedure Rules and Civil Procedure Rules
as appropriate.

General provisions relating to all orders and warrants:
Action to be taken before an application is made

18.  The right to respect for private and family life and the protection of property
under the European Convention of Human Rights (ECHR) is safeguarded bythe

¥ See sections 352(5) and (7) and 353(10) and (11).
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Human Rights Act 1998. The powers of investigation may involve significant
interference with the privacy and property of those whose premises are
searched; on whom personal information is obtained; or whose personal
information, material or documents are seen and/or seized. The powers
therefore need to be fully and clearly justified before they are used. The use of
the powers which impact upon individuals’ rights should be proportionate to the
outcome being sought. In particular, those exercising the powers should consider
at every stage whether the necessary objectives can be achieved by less
intrusive means — this may be by approaching the potential respondent to
ascertain whether they will provide the required information without the need for
a court order or to give them prior notice that an application is to be made. The
giving of prior notice of an application may mean that the respondent is ready to
comply and allows them the opportunity to make representations about the detail
of the order or notice due to the nature of the investigation or what they will be
required to produce. In all cases, those exercising the @@wers should exercise
them fairly, courteously, responsibly, respectfully and
discrimination and in accordance with any statutory them. Under the
Equality Act 2010, section 149, when police officers age g out their
functions, they also have a duty to have due r, SiR€ed to eliminate
unlawful discrimination, harassment and victi 0 advance equality of
opportunity between people who share a ected characteristic and
those who do not share it, and tQ take stepSio good relations between
those persons®. The Children A n 11, also requires chief police
officers, local authorities, health a ons, probation officers and other
specified persons and bodi hat in the discharge of their functions
they have regard to the and promote the welfare of all
persons under the age of 1

With particular referefice to s and seizure warrants, if there is reason to
believe that the uge* oNllae polWers covered by this code might have an adverse
effect on relatio etw w enforcement and the community, the local

ison officer should be consulted:

The appropriate officer (in the case of an application for a warrant) or appropriate
person (in the case of execution of a warrant) would need to consider whether
any consultation could jeopardise an ongoing wider operation or investigation. In
such circumstances consultation may not be advisable, but generally it is best
practice to consult.

The expectation is that the provisions of the code will apply to all searches
carried out under this code. However any decision not to follow the code should
be carefully considered and noted.

The appropriate officer or person should take special care and have particular
regards to the possible difficulties of an individual in responding to an order
made in connection with the investigation or a search and seizure warrant.

Arefusal to allow a search of premises or a vehicle may in some instances

?In Northern Ireland, section 75 of the Northern Ireland Act 1998 applies -
www.legislation.gov.uk/ukpga/1998/47/section/75
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25.
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26.

27.
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constitute an offence, including (but not limited to) of wilful obstruction of an
appropriate officer in the exercise of a power or execution of a duty'’. This would be
a criminal matter and is not an issue for, or subject to, this code. Appropriate
officers should be aware of other legislation and codes applicable in these
circumstances.

Applications for the purposes of confiscation investigations, detained cash
investigations and money laundering investigations are made to a judge entitled
to exercise the jurisdiction of the Crown Court, and in Northern Ireland a Crown
Court judge. Applications for the purpose of civil recovery investigations or
exploitation proceeds investigations are made to a judge of the High Court.
Before a judge may grant any of the Part 8 orders or warrants sought, the
statutory requirements particular to that order or warrant need to be met, and
therefore before applying for an order or warrant, the @ppropriate officer or
relevant authority needs to be satisfied that those req ents are fully met.

Appropriate officers should be aware of the definitio ge of the different
types of investigations under Part 8, and in this reg > ave particular
reference to sections 341 and 341A. They m ntISHEE that the statutory
requirements are fulfilled in relation to the typ ve8tigation. They should also
be aware of the limits to some of the indi
investigations. It is of particularﬁate that di
detained cash or money launde i
and search and seizure warrants a

orders are not available in
" and only production orders
in detained cash investigations.

Whether there are reas for suspicion will depend on the
circumstances in eac should be some objective basis for that
suspicion based ogaf: ation and/or intelligence. The appropriate officer
actors as how the individual, premises or vehicle

investigations are more likely to be effective, legitimate and secure public
confidence when their reasonable grounds for suspicion are based on a range of
objective factors. The overall use of these powers is more likely to be effective
when up-to-date and accurate intelligence or information is communicated to
officers and they are well informed about local crime patterns. Local senior
officers have a duty to ensure that those under their command who exercise
search powers have access to such information, and the officers exercising the
powers have a duty to acquaint themselves with that information. Appropriate
officers should therefore be able to explain the basis for their suspicion by
reference to intelligence or information about, or some specific behaviour by, the
person concerned.

Reasonable suspicion can never be supported on the basis of personalfactors

12 See section 89 of the Police Act 1996 (in relation to constables), section 453A of POCA (in relation to AFIs
section 31 of the Commissioners for Revenue and Customs Act 2005 (in relation to officers of Revenue and
Customs) and section 66 of the Police (Northern Ireland) Act 1998

" Section 357(2)
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alone without reliable supporting intelligence or information or some specific
behaviour. For example, a person’s race, religion or age could not be used alone
or in combination with another personal factor as the reason for establishing
suspicion. Reasonable suspicion could not be based on generalisations or
stereotypical images of certain groups or categories of people being more likely
to be involved in criminal activity.

29. Reasonable suspicion should normally be linked to accurate and current
intelligence or information. It can sometimes exist without specific information or
intelligence and on the basis of some level of generalisation stemming from the
behaviour of a person. However, reasonable suspicion could not be founded
retrospectively.

30. Inrespect of each order or warrant to be granted, theg is a statutory
requirement that there must be reasonable grounds foRdglieving that the
material or information is likely to be of substantial ve bether or not by itself)
to the investigation. The appropriate officer must be §& dithat the material or
information will progress the investigation.

t @ reasonable grounds for
teg@l or information is obtained

p te officer should make sure

utweighs the disadvantages to the

For example, an application for
nk should not normally be sought

rs Wat this may lead to the identification of

t to the bank in complying with the

icer suspects that the information will be of

tdthe serious nature of the investigation. The

y themselves that all of these statutory

ore making the application.

31.  There is also a statutory requirement that th
believing that it is in the public interest th
or accessed by the appropriate %ffice . Th
that the public interest in obtainig ih
person against whom the order is gm
an account monitoring ogder

monies greater than the an
order'?, or that the ap
substantial benefit wi
appropriate offic
requirements a

iate officers to obtain authorisation from a senior

ce e section 378) when making an application for (or the
variation dfffa customer information order (see section 369(7))'®. However,
appropriat icers should also, where practicable, obtain internal authorisation
in respect ofYapplications for the other orders and warrants. The appropriate
officer should therefore obtain the authorisation of a senior appropriate officer (at
least the rank of inspector in the police or police staff equivalent, or the
equivalent rank of seniority within the department or agency for which the
appropriate officer works).

32. POCA

33. Adisclosure order in relation to a civil recovery or exploitation proceeds
investigation can only be obtained in the High Court by an NCA officer in either
case, or by the relevant Director'* in the case of a civil recovery investigation. An
NCA officer who seeks such an order should obtain authorisation from a senior
appropriate officer that an application may be made.

34. Adisclosure order for the purposes of a confiscation investigation can only be

"2 The appropriate officer is under no obligation to divulge the anticipated cost they have decided.

" Unless they are themselves a senior appropriate officer.

'“See sections 449 and 449A. Relevant Director has the meaning given by section 352(5A): in relation to
England and Wales, it means the Director of Public Prosecutions or the Director of the Serious Fraud Office.
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obtained by a prosecutor in the Crown Court, but the prosecutor should be in
receipt of a request to do so from an appropriate officer. An appropriate officer
who seeks such an order should obtain authorisation from a senior appropriate
officer that an application may be made '* Prosecutors are covered under a
separate code issued under section 377A by the Attorney General and the
Advocate General, but the powers that arise from a disclosure order may be
exercised by appropriate officers covered by this code.

Action to be taken in making an application

35.

36.

37.

All of the applications for the powers of investigation may be made to a judge in
chambers without notice to the other parties. In deciding whether an application
should be made without notice, the appropriate officer should consider the
benefit of not holding the proceedings after giving notice to all parties. An
obvious and common reason would be so as not to al@gt the individual(s)
connected to an investigation that it is ongoing. On notiS@proceedings might
enable the person to move material or information a frustrate the
investigation. However, where an order is directed ag@ institution (who
would be the respondent), the institution should 3 odfiotified of the

institution. Specific guidance on contactin gident to an order are further
given at paragraph 72 for produ"on nd paragraph 158 for account
monitoring orders.

Appropriate officers sho e selves with any mandatory
requirements or alternative .g. applications electronically) under
applicable rules of cou application in respect of a civil recovery investigation
or an exploitation progeeds i ation must be made to a judge of the High
Court in accorda the f@levant civil procedure rules and Practice
Direction(s).

uld familiarise themselves with the requirements in
ing should be included in an application for an orderor

e of the person who is under investigation or (if possible) who holds
or owns the property which is under investigation, and confirmation that
any information sought is for the purposes of the investigation. If the
application is for an order against a different person or property to the main
focus of the investigation, they should also be named or specified in the
application and there should be an explanation of the connection to the
investigation. In respect of applications for a disclosure order it may not be
possible to name each potential recipient of a notice and so they should be
named as far as practicable in the evidence in support of the application;

b. the grounds on which the application is made; and

c. confirmation that none of the material or information sought is subject to
legal professional privilege or excluded material (with the exception that a

15 See section 357.
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lawyer may be required to provide the name and address of their client
under a disclosure order). This does not apply to customer information
orders and account monitoring orders as the type of information
requested should not be that which would come within legal professional
privilege or excluded material.

The information and evidence produced in support of an application should show
that there are reasonable grounds for suspicion directly relating to the relevant
matter under investigation. Appropriate officers should seek to limit the scope of
what they request in an application to matters directly relevant to their
investigation. Appropriate officers should be aware that their application and any
information and evidence produced in its support will be subject to analytical
scrutiny by the judge.

Where information appears to justify an application, th&g@ppropriate officer
should take reasonable steps to check the informatioggi® urate, recent, and
not provided maliciously or irresponsibly. An applicafi© @ot be made on the
basis of information from an anonymous source if coR@b has not been

sought.

Where there is any sensitive information e concerns that disclosure
would create a real risk of serioys prejudicaio a ortant public interest, legal
advice should be sought about the closure of that information. There
may be the possibility of a public i sti nity application to the court so that

the sensitive informatio
be in a position to deal w
accuracy of the information

closed. The appropriate officer should
the judge may have about the
any other related matters.

The person applyin ould 4@ i"a position to satisfy the judge that they are an
appropriate officefffse@sectigh 378) who may apply for the order orwarrant'®.

ould seek reasons (if not already given) from the judge for
decision is made, and whether or not an application for
is approved or rejected.

in serving an order or executing a warrant

In all cases, the investigatory powers should be exercised fairly, courteously,
responsibly, with respect for the persons and property of those concerned and
without discrimination.

In deciding the method of service of the order or (in the case of a disclosure
order or a customer information order) notice, the appropriate officer should take
into account all the circumstances of the investigation, including the possible
need to ensure and prove service. Search and seizure warrants are executed by
an “appropriate person”'” who should also have regard to these matters when
executing the warrant.

When serving the order or notice under the order or executinga warrant, a covering
letter should be provided which includes the following information (unless it is
already included in the order, warrant or the notice):

' For example, this could be a warrant card or documentation confirming the status of an AFTI.
17 Section 352(5).
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¢ the name of the person who is the subject of the order, notice orwarrant
or the name by which they are known;

e awarning in plain language that failure without reasonable excuse to
comply with the requirement may be an offence and could result in
prosecution or lead to contempt of court proceedings;

¢ in the case of a disclosure order, a statement setting out the effect of
section 359(1) and (3), and in the case of a customer information order, a
statement setting out the effect of section 366(1) and (3); namely, that a
warning be given in plain language that failure without reasonable excuse
to comply with the requirement, or knowingly or recklessly providing a
false or misleading statement for the purpose of purported compliance,
may be an offence and could result in prosecution;

e a statement that the warning given does not c8
nor has the consequences of one;

e a statement to the effect that disclosure of inf about the
investigation or falsifying, concealing, destro ) ise disposing
of, or causing or permitting the falsific E@alghent, destruction or
disposal of documents which are rele investigation maybean
offence under section 342 (offenc g investigation)
punishable by up to five years |mp

e ageneral description of n in connection with which the
requirement is made (it is n@@ipece to specify the name of the

stitute a criminal caution,

person or prope investigation on the order, although this
information shoul i th®judge as part of the application
process);

o that the subje e ofger, warrant or notice should seek legal advice or

ask the approghkiate offiger about any doubts or concerns they may have,
or for guig@nc co@plying with the order, warrant or notice; and

ply for a variation or discharge of the order, or notice (not
rch and seizure warrants).

ould also be informed that if anyone contacts them about the
they should report this to the appropriate officer or the appropriate
person.

When serving a notice under a disclosure order or a customer information order,
the appropriate officer should inform the person of their right to refuse to comply
with any requirement imposed on them unless the appropriate officer has, if
required to do so, produced evidence of their authority to issue the notice'®. The
evidence of the authority could include the actualorder.

Where it appears to the appropriate officer or appropriate person that the
recipient of an order, warrant or notice has difficulty in reading or understanding
English, they should attempt to serve a copy of the order, warrant or notice on a
person known to the recipient who, in the view of the appropriate officer or
appropriate person, can explain or translate it. If that is not practicable the
appropriate officer or appropriate person should serve the order, warrant or
notice and attempt to ensure that the person understands what has occurred (for
example by serving a multi-lingual explanation or engaging an interpreteror

' Sections 357(6) and 363(7).

10
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translator).

Sections 359(1) and 366(1) provide that it is an offence if, without reasonable
excuse, a person or financial institution fails to comply with a requirement
imposed by a disclosure order or customer information order respectively.
Sections 359(3) and 366(3) provide that it is an offence to knowingly or
recklessly make a false or misleading statement in purported compliance with a
disclosure order or customer information order respectively. The other orders are
treated as orders of the court against the named person and therefore attract
contempt of court proceedings if they are not complied with.

What in law amounts to a reasonable excuse will depend on the facts of each
particular case and will be a matter for decision by a court. But the fact that a
person has already been questioned in connection wigh the same or a connected
investigation, that the question relates to activities outSi@e the jurisdiction or that
a truthful answer to a question would tend to incrimin 8 interviewee or some

ation sought which is
ed exception in respect of
gfold material and
information sought which is subject to lega onal privilege. The definition
of legal privilege evolves througi¥c d legal advice should be sought
where required on the scope of le The current case law broadly
defines two categories ofleg i

No document may be removed or accessed
subject to legal professional privilege (with th

e into existence for the sole or dominant purpose of
obtaining legal advice with regard to contemplated

Where legal professional privilege is asserted in respect of material or items the
appropriate officer or appropriate person may consider whether it is appropriate
to use the ‘seize and sift’ powers under Part 2 of the Criminal Justice and Police
Act 2001, or refer the matter to independent counsel. Independent counsel may
be present either by virtue of the warrant (in relation to a confiscation, money
laundering, or detained cash investigation only) or with the agreement of the
occupier.

None of the powers of investigation permit access to excluded material.

Excluded material has the same definition as section 11 of PACE or in relation to
Northern Ireland article 13 of the Police and Criminal Evidence (Northern Ireland)
Order 1989 (“PACE NI”) and includes journalistic material and medical records®.

Aside from the legal privilege and excluded material provision, requirements for

1% Section 379.
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information made under the powers of investigation take precedence in spite of
any restriction on the disclosure of information, however imposed?’. They
therefore take precedence over any contractual duties of confidentiality and the
common law duty of confidence.

Action to be taken on receiving an application for an extension of a time

limit
54.

55.

56.

The appropriate officer sets the time limit for replies to the notices issued under
disclosure orders and customer information orders. The time limits should be
reasonable in the circumstances of the case. Where the subject of one of those
orders asks for more time to comply, the appropriate officer should carefully
consider the request. When a decision has been made, they should set this out
and the reasons for the decision in a letter to the subject. The circumstances in
which it would be suitable for appropriate officers to c@asider an extension will
vary from case to case but may include the need to obidila legal or other
professional advice, difficulty in retrieving the requesit ation and/or
documents and unavailability. The letter conveying tRg jate officer’s
decision should normally be served in the sam
was served.

Where a solicitor acts on behalf of the subj@ct der and makes the
application for an extension of ti‘e, lettqk should be served on the solicitor
and may also be served on the sulgject.

Time limits for complian jon order and an account monitoring
order are expressly set ou — see sections 345(5) and 370(6) and (7).
Therefore the subject r needs to apply to the court for a variation of
the order. If the appr i
i order or an account monitoring order, they
should direct th ' order to the court. An appropriate officer should
time limit when making their application for a production
nitoring order in the first place. The appropriate officer

extensionsyef time.

Record of Proceedings

57.

58.

The appropriate officer or appropriate person should keep or cause to be kept a
written record of the exercise of the powers conferred by the provisions of
Chapter 2 of Part 8.

The written record should include:

e a copy of the order or warrant and copies of notices given under an order;
e a copy of the application for the order or warrant;

o the date on which the orderor notice was served together with any proof
of service or the date on which the warrant was executed;

¢ the date of receipt of, and reason for, any request for an extension of the
time allowed to comply with the order or notice;

2 Sections 348(4), 361(6), 368 and 374.
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¢ the decision in respect of any such request and the date on which it was
notified to the subject of the order or notice or their solicitor;

¢ the date and place that the information or documents were received in
response to the order; and

e a copy of any receipts provided in accordance with the provisions of this
code.

Retention of documents and information

59. If documents, material or information are provided which were not required to be
provided under the terms of the order or notice, the document, material or
information should not be taken into account for the purposes of the investigation
and it should be returned to the person who provided it. Similarly any copies
made of such information or material which were not ggquired to be provided,
should be returned or destroyed, and a record made oR@Qy return or destruction.

ablished local

and information.
g8tigation may be
passed to the NCA, police, Revenue and Cu or other departments and
agencies (provided the appropriate office i at there is a legal basis in
place either in statute or commop law_for t of information between
those bodies for that purpose).

60. Appropriate officers and appropriate persons should
procedures on the retention and return of docu

under Chapter 2 of Part
procedure as for the

62. Thereis no requi same appropriate officer to make the variation or
Is a different officer, that officer should be in a
genuine change of circumstances. The respondent should
tion to vary or discharge an order and be given the
Presented at the hearing.?'

2! Unlike an application for an investigation order, both the applicant and respondent are notified of an application
for a variation or discharge of the order. They therefore both have the opportunity to be represented before the
judge.
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Production orders

63. Persons to whom this part of the code applies should familiarise themselves with
the introduction section which sets out general matters relating to all orders and
warrants.

Definition

64. A production order is a court order which may be made and served on any
person or institution, for example a financial institution, requiring the production
of, or allowing access to, material within the time period specified in the order;
this might include documents such as bank statements (section 345(4)).

Persons who can apply for a production order

65. An application may be made by an appropriate officegtf finition of
appropriate officer depends on the type of investigati tion 378).

Statutory requirements

66. An application for a production order sho
that®*:
2

e a person specified in the apglicati ubject to a confiscation
investigation, a money d investigation, a civil recovery
i eeds investigation, or that property

specified in the app ion i bject to a civil recovery investigation or a

ad a court and should state

e the order is s@ught f
material ial

purposes of that investigation, and concerns
a description) specified in the application and that
e application appears to be in possession or control

e are reasonable grounds for suspecting that the person specified
the application has benefited from his criminal conduct;or,

purpose of the investigation is to identify the extent or
whereabouts of property available for satisfying a confiscation order
made in respect of him;

¢ in the case of a civil recovery investigation, the reasonable grounds for
suspecting

o that the person specified in the application holds recoverable property
or associated property,

o that the person specified in the application has, at any time, held
property that was recoverable property or associated property at the
time; or

o the property specified in the application as being subject to the
investigation is recoverable property or associated property;

¢ in the case of a detained cash investigation into the derivation of cash,
the reasonable grounds for suspecting that the property specified in the
application as being subject to the investigation, or a part of it, is

22 See sections 345 and 346.
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recoverable property;

¢ in the case of a detained cash investigation into the intended use of cash,
the reasonable grounds for suspecting that the property specified in the
application as being subject to the investigation, or a part of it, is intended
by any person to be used in unlawful conduct;

¢ in the case of an exploitation proceeds investigation, the reasonable
grounds for suspecting that for the purposes of Part 7 of the Coroners
and Justice Act 2009 (criminal memoirs etc.), exploitation proceeds have
been obtained by the person specified in the application as being subject
to the investigation, from a relevant offence by reason of any benefit
derived by the person;

¢ in the case of a money laundering investigation, the reasonable grounds
for suspecting that the person specified in the application for the order
has committed a money laundering offence;

¢ the reasonable grounds for believing that the p
application as appearing to be in possession
material is in possession or control ofit;

e the reasonable grounds for believing:

o that the material is likely to be of s tigBvalue (whether or not by
itself) to the investigation for th e which the order is
sought; and

o itis in the public interesjgor erial to be produced, having
regard to the benefit like accrU€ to the investigation if the material
is obtained, a m ces under which the person specified
in the applicati ingd to be in possession or control of the
material holdg,

of the relevant

67. The person name
provide access
345(5)

e ordér should then either produce the material, or
riod of time, as directed by the order. Section
e perod of seven days, unless in the particular

e making the order considers it appropriate to set a

Particular actid
68.

to be taken before an application for a production order

ate officer should ascertain, as specifically as is possible in the
circumstances, the nature of the material concerned and, where relevant, its
location.

69. The appropriate officer should also make enquiries to establish what, if anything,
is known about the likely owner(s), occupier(s), or person(s) in control of the
premises where the material is believed to be located and the nature of the
premises themselves; and to obtain any other information relevant to the
application. This may not be necessary if the premises are owned, occupied or
controlled by professional bodies or financialinstitutions.

70.  The appropriate officer should consider whether the application should seek
production of the material or access to it. In most circumstances the appropriate
officer would seek production, so the material can be retained. There are
occasions however where the appropriate officer may simply want sight of
information contained in larger material, for example an entry in a register.

71.  The seven day time limit for the production of material applies unless the court
15
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sets a different time period. Reasons which the appropriate officer might
advance to the judge for changing the seven day period are that:

e the investigation may be prejudiced unless there is a shorter time period,;

¢ it would not be reasonably practicable for the subject of the production
order to comply with the seven day time period due to the nature or
amount of documentation required.

72.  There will be cases where it is appropriate to contact the subject of the
production order (for example a financial institution) before the application is
made to discuss a reasonable time period.

Particular action to be taken executing a production order

73. When a production order is served on a person, busing
the production of material under section 345(4)(a), thg
addition to the matters specified in paragraph 41 of {

s or institution seeking
ing letter should, in

¢ that the order was made under section
¢ the material or class of material require

and
e the period of time within w@ch m

rial must be produced.
ad@ess to Material under section 345(4)(b), the
t atters specified in paragraph 41 of the

er section 345(4)(b) of POCA;
ss of flaterial required to satisfy the production order;

74.  Where an order is made seekin
covering letter should, ingaddi
general section, state:

e that the order w@8 made
e the material
and
thg approp

officer’s right of access to the material within the period

75.  Section ncerns the service of a production order on a government
departmerf@Where a production order is served on a government department, it
must be ser{id as if the proceedings were other civil proceedings in relation to
the department. This means that appropriate officers should look at the list of
government departments published by the Cabinet Office and the Office ofthe
First Minister and Deputy First Minister in Northern Ireland® under section 17 of
the Crown Proceedings Act 1947 in order to find the correct address for service.
A list relating to England and Wales is at annex 2 of Practice Direction 66. For
Northern Ireland, a Judicial Review Practice Note 1/2008 as revised on 10
October 2013%*. A production order served on a government department may
require any officer of the department (whether named in the order or not) who
may for the time being be in possession or control of the material to comply with
it. If the order does so require, then the person on whom it is served must take all
reasonable steps to bring it to the attention of the officer concerned, and any
other officer of the department who is in receipt of the order must also take all
reasonable steps to bring it to the attention of the officer concerned. If the order

 See further the Crown Proceedings (Northern Ireland) Order 1981.
**See link at http://www.thegazette.co.uk/notice/B-7510-48
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is not brought to the attention of the officer concerned within the period stated in
the order, the person on whom it is served must report the reasons for the failure
to a judge of the court which made the order.

Particular provisions relating to the handling and retention of documents
produced or accessed in response to a production order

76.

77.

78.

79.

80.

81.

A production order should be served on the person named in the order. If the
order is made against a company or institution the appropriate officer should
direct the order to a person in authority and with responsibility for the material.

When executing a production order, an appropriate officer should ask for the
material specified in the production order to be produced.

An appropriate officer may take away the material coveR
order, except where the production order is made unde
only allows access to, rather than removal of, the maig

d by the production
agtion 345(4)(b) and

An appropriate officer may photograph or cog aye photographed or copied,

g a copy of the material is
ginal returned. If this is not
rather than providing access, the
the original returned as soon as

sufficient, it should be copied on site a
practicable and the order was {@r
material may be taken away, be
possible.

Where an appropriate offi i terial that is contained in a computer
(for example a comput ' accessed or produced, it is to be made
available in a visible [ m in accordance with section 349. The
appropriate officeggh re that care is taken when the person produces
| on the computer is not, for example, deleted or

usually wheg® an order to grant entry is made) a receipt to the owner or occupier
and the subject of the order, if present, before leaving the premises. In any
event, the appropriate officer should make, or have made, a record of the articles
removed and/or accessed in compliance with a production order. A copy of any
such record should be given to the subject of the order and the owner or
occupier within seven days of the removal of or access of the material.

Order to grant entry

82.

83.

An appropriate officer should consider at the application stage whether a right to
enter premises under section 347 is necessary in order to satisfy a production
order to provide access to material on any premises. It might be used, for
example, to enable an appropriate officer to be granted entry to a building in
circumstances where a production order has been made in respect of material in
a particular company’s office in thatbuilding.

An order granting entry differs from a search and seizure warrant in that the
order to grant entry is to requireany person who appears to the appropriate

17



This guidance was withdrawn on 28 June 2021

officer to be entitled to grant entry to the premises to allow him to enter the
premises to obtain access to the material. It does not include the power to
search the premises.

'Q
\
™
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Search and seizure warrants

84. Persons to whom this part of the code applies should familiarise themselves with
the introduction section which sets out general matters relating to all the orders
and warrants.

Definition
85. A search and seizure warrant is a warrant authorising an appropriate person
(and any other persons authorised by the warrant to accompany the appropriate

person in relation to confiscation, money laundering and detained cash
investigations only) to—

e enter and search the premises specified in the application for the warrant,

and
e seize and retain any material found there whic likely to be of
substantial value (whether or not by itself) to t stigation for the

purposes of which the application is made.

Persons who can apply for a search and sei

86. An application should be made by an appgopR& fﬁ r; the deflnltlon of
appropriate officer depends on the type 0 '
person who is carrying out the |ges tio
the court. The search and seizur
person®. It may be the case that th
and an “appropriate per

il normally make the appllcation to
Id be executed by an appropriate
me officer is both an “appropriate officer”
ndertake both roles.

87. As part of the applicati proprate officer can request that the warrant
authorise other persofi§ to ac any the appropriate person when executing
the warrant (in relgéio@to confiscation, money laundering and detained cash
investigations o

88. Asearc warrant may be granted under section 352 if either of the
requirem for the issuing of the warrant is fulfilled®’. The requirements are
that a prodtion order has already been made and has not been complied with

and there ar€ reasonable grounds for believing that the required material is on
the premises specified in the application for the warrant, or that section 353
(requirements where production order not available) is satisfied.

89. Section 353 refers to two sets of conditions for granting a search a seizure
warrant in the absence of a production order — if either is satisfied section 353
applies.

e The first set of conditions is that there are reasonable grounds for believing
the required material is likely to be of substantial value to the investigation
and that it is in the public interest for the material to be obtainedhaving

2 See section 352(5) and (7) as to who is an appropriate person (but where a production order is not available, see
section 353(10) and (11)).

*%See the order made under section 355 which applies with modifications, in relation to England and Wales,
section 16 of PACE: the Proceeds of Crime Act 2002 (Application of Police and Criminal Evidence Act 1984)
(England and Wales) Order 2015. Investigators need to be aware of equivalent Northern Ireland legislation.

" Section 352(1), (6)
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regard to the likely benefit to the investigation, and it would not be appropriate
to make a production order because—

o itis not practicable to communicate with

* any person against whom the production order could be made
or

* any person who would be required to comply with an order to
grant entry, or

o the investigation might be seriously prejudiced unless immediate
access to the material is secured.

The first set of conditions might be satisfied, for example, where the person
who owns the material, or who controls access to the premises on which the
material is held, is abroad and therefore it is not p@gsible to communicate
with that person;

e The second set of conditions is that there are reas
that there is required material on the pr alls within one of
subsections (7)%, there are reasonable Blieving that it is in the
public interest for the material to be obtai ving regard to the likely benefit
to the investigation and

gunds for believing

o itis not practicable to ¢ u ith the person entitled to grant
entry to the premises

o entry will not
o the investigation
to the premi i

a warrant, or
iously prejudiced unless immediate entry

The second set o itions fhight be satisfied, for example, where it is not
possible to desggifie th lal (for the purposes of a production order) and
i ined without a warrant (e.g. to the residence of the suspect).

me meaning as in section 23 of PACE?® and article 25 of
rthern Ireland) Order 1989% and includes any place and, in
particular, Micludes any vehicle, vessel, aircraft or hovercraft, any offshore
installation, @ny renewable energy installation (not in Northern Ireland), any tent
or moveable structure.

The search and seizure warrant does not include a power to stop a person,
make an arrest or to search a person. This code does not apply to searches
conducted under other legislation or any other provision of POCA, and does not
apply to searches conducted with consent which are conducted in the absence
of a search and seizure warrant.

*¥ Material falls within subsection (7) if it cannot be identified at the time of the application but it relates to the
person or property specified in the application or to certain related questions listed in section 353(7)(ZA), and is
likely to be of substantial value (whether or not by itself) to the investigation for the purposes of which the warrant
is sought.

*’ See section 379.

3% A renewable energy instillation is not explicitly included in the PACE (Northern Ireland) Order 1989 definition
of “premises”.
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Particular action to be taken before an application for a search and seizure
warrant

92. The appropriate officer should at all times have in mind that a search and seizure
warrant is the most invasive of the powers ofinvestigation.

93. The appropriate officer should consider why a search and seizure warrant is
needed rather than a production order with an order to grantentry.

94. The appropriate officer should ascertain as specifically as is possible in the
circumstances the nature of the material to be specified in the application and its
location.

95. The appropriate officer should also make reasonable
if anything, is known about the likely owner or occupi
the premises and the nature of the premises themselyg
been previously searched and if so how recently; an
information relevant to the application.

nquiries to establish what,
or person in control, of
ether they have

any other

96. The appropriate officer should consider whet er persons are needed
to accompany the appropriate person to C he @arrant (for example,
computer experts if material on computers\& to cessed). If they are
needed, those persons will needo in the application as persons to be
authorised by the warrant to acco ny propriate person at the time of
execution of the warrant.

Particular action in making a
97. An application fora s

plicadion for a search and seizure warrant
jizure warrant should state:

of the search;

terial which is sought, or that there are reasonable grounds for

g that there is material falling within section 353(6), (7), (7A),(7B),
(8) or (8A) on the premises;

e which of the requirements under section 352(6) apply to the application,
whether a production order made in relation to material has not been
complied with and there are reasonable grounds for believing that the
material is on the premises specified in the application for the warrant, or
that section 353 is satisfied;

e if relying upon satisfying section 353:

ohow subsection (2) of that section applies; and
o which of the conditions in either subsection (3) or (5) apply to the
application;

¢ the name of the appropriate officer or the appropriate person, subject to
the provisions in POCA relating to pseudonyms of officers of the NCA and
members of staff of a relevant Director®'; and

3! See sections 449 and 449A. Relevant Director has the meaning given by section 352(5A): in relation to England
and Wales & Northern Ireland it means the Director of Public Prosecutions or the Director of the Serious Fraud
Office.
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e the names of any persons which are requested to be able to accompany
the appropriate person at the time of execution of the warrant, with the
justification for those persons being so authorised by thewarrant.

The application should also state that it has been authorised by a senior member
of staff, where this is the case, although this is not a pre-requisite.

98. If an application for a search and seizure warrant is refused, no further
application may be made for a warrant to search those premises in the same
investigation unless supported by additional grounds which subsequently come
to light.

Particular action to be taken executing a search and seizure warrant

99. If the appropriate officer who made the application is the same person as the
appropriate person authorised to execute the warrant, appropriate officer

should explain the background and decision to applyfior t&warrant to the
appropriate person. The appropriate person will the % Ssession of
relevant information which would help when exgemiin 0they :

100. A person who is not an appropriate persogg sf ejduthorised by the warrant
to attend the execution of the warrant. AutR@ri peFsons may only attend
execution of the warrant if they ae a ing the appropriate person.

Time limit for conducting searc
101. A search and seizure wa

e must be executed in th alendar months of the warrant being granted
for confiscatio ey lalihdering or detained cash investigations; or

emust be exe i e calendar month of the warrant being granted for
civil gecovery exploitation proceeds investigations (see section 356(4));

e returned to the issuing court not more than four months
it it was granted.

102. Where the'@xtent or complexity of a search means that it is likely to take a long
time to complete, the appropriate person may wish to consider whether the powers
under Part 2 of the CJPA (additional powers of seizure) may appropriately be used.

Entry other than with consent

103. Before entering the premises, the appropriate person should first attempt to
communicate with the owner or occupier, or any other person entitled to grant
access to the premises, by explaining the authority under which entry is sought
to the premises, showing the warrant and asking the owner, occupier, or person
entitled to grant access to allow entry, unless:

e the premises to be searched are known to be unoccupied;

e the owner or occupier and any other person entitled to grant access are
known to be absent; or
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e there are reasonable grounds for believing that to alert the owner or
occupier or any other person entitled to grant access by attempting to
communicate with them would frustrate the object of the search or
endanger the appropriate person concerned or otherpeople.

Before a search begins the appropriate person should identify themselves
(subject to the provisions in POCA relating to pseudonyms of officers of the
NCA32) and show an official form of identification, state the purpose of the search
and the grounds for undertaking it. The appropriate person does not need to
comply with this provisions if the circumstances detailed in paragraph 99 apply.

Notice of powers and rights

105.

106.

107.

The appropriate person should, unless it is impracticable to do so, provide the
owner or occupier and any other person entitled to gr@lat access to the premises
with a copy of the warrant and in addition to the mattersS@pecified in paragraph
45 of the general section of this code, a notice:

e summarising the extent of the powers of search &
POCA; and
e stating that a copy of this code is availa onsulted and givinga
contact point at which it can be obtai

If the owner or occupier, or persﬁ1 e t@grant access is present, copies of
the notice mentioned above, and ew t should, if practicable, be given to
the owner or occupier or pers i to grant access before the search
' onably believes that to do so would
frustrate the object of the s anger those who are to conduct the
search or other peopl
access is not presen notice and of the warrant should be left in a
prominent place s or appropriate part of the premises and
endorsed with t appropriate person (or, if authorised, the

used nd the date and time of the search. The warrant itself

how that this has been done.

If the per does not appear to understand what is being said, or the officer has
doubts as t@the person’s ability to speak and/or understand English, or that the
person is deaf or has difficulty with hearing or speaking, the officer should take
reasonable steps to ensure that the person understands. Where desirable and
practicable, someone who can act as an interpreter should be identified, but if no
such person can be identified, the search may not proceed if the officer cannot
determine whether the person understands. In all cases, the officer should
record any difficulties encountered and the reasons for proceeding with any
search or abandoning one.

Conduct of searches

108.

Searches should be conducted at a reasonable time of day, for example in the
case of domestic premises, outside normal sleeping hours and in the case of

32 See sections 449 and 449A. Relevant Director has the meaning given by section 352(5A): in relation to England
and Wales & Northern Ireland it means the Director of Public Prosecutions or the Director of the Serious Fraud

Office.

3 See sections 449 and 449A. Relevant Director has the meaning given by section 352(5A): in relation to England
and Wales & Northern Ireland it means the Director of Public Prosecutions or the Director of the Serious Fraud

Office.
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business premises, during normal business hours, unless this might frustrate the
purpose of the search. If a search will take place at an unreasonable hour, the
appropriate person should record their reasons for doing so in writing.

Premises should be searched only to the extent necessary to achieve the object
of the search, having regard to the size and nature of whatever is sought. A
search may not continue once the object of the search has been found and no
search may continue once the appropriate person is satisfied that whatever is
being sought is not on the premises. This does not prevent the application for
further search and seizure warrants in respect of the same premises if additional
grounds come to light. Examples would be when as a result of new information it
is believed that articles previously not found or additional articles are now on the
premises.

Searches should be conducted with due considera
privacy of the owner or occupier of the premises
disturbance than necessary.

for the premises and
d, and with no more

The person should be asked whether they wi » hbour or other
person to withess the search. However a se edihot be unreasonably
delayed for this purpose. The person no h be allowed to witness
the search unless the appropriatge person re able grounds for believing
that the presence of the person |d significantly hinder the
investigation or endanger the appr n concerned or other people. A
record of the action takeg un ' graph, including the grounds for
refusing a request from t to grant access should be made on
the premises search recor rposes of completing the search record,
he name, address and date of birth of the
charge of a vehicle which is searched. The
provide this information and they should not be
pose of completing this record). This requirement
s and commercial properties if practicable, as well as

person searched or t
person is under
asked to provid
also re
private 3
A person @hot required to be cautioned prior to being asked questions that are
solely neceggary for the purpose of furthering the proper and effective conduct of
a search. EXamples would include questions to discover who is the owner or
occupier or person entitled to grant access of specified premises, to find a key to
open a locked drawer or cupboard or to otherwise seek co-operation during the
search or to determine whether a particular item is liable to be seized.

Leaving the premises

113.

The appropriate person should, before leaving the premises, be satisfied that they
are secure either by arranging for the owner or occupier or person entitled to grant
access or their agent to be present or by any other appropriate means.

Seizure of material
114. An appropriate person may seize:

e material covered by the warrant (being either material specifically
mentioned or where there were reasonable grounds for believingthat
there was material falling within section 353(6), (7), (7A), (7B), (8) or
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(8A) on the premises);

e anything covered by the powers in Part 2 of the CJPA which allow an
appropriate person to seize property from premises where it is not
reasonably practicable to determine on the premises whether they are
entitled to seize it and retain it for sifting or examination in secure
conditions elsewhere; and

¢ anything that the appropriate person has the power to seize not
covered by the warrant which is discovered during the course of the
search (for example seizure of cash under section 294). However, this
is incidental to the search powers and a warrant should not be applied
for to search for other material other than that specified in the
application. Regard should be had to the code relevant to the exercise
of the other powers.

115. Execution of a search and seizure warrant should noY@mger continue if it

the warrant on the premises. even if the appropriate uspects that
there are other items which they may want to seize.

he CJPA. This applies
been seized under
certain seizure powers (see paragraph 12 provides that anyone with
a relevant interest in the seized’r ashthe right to apply to an appropriate
judicial authority®* for its return. A rsons should also be aware of the
subsequent duty to secure sej

116. Appropriate persons should be aware of sec

117. An appropriate person ma , image or copy, or have photographed,
imaged or copied, any,
confiscation investig
investigation, an
retain original
Approp

cash investigation or a money laundering
rson will have regard to their obligation not to
photograph or copy would be sufficient.

nd appropriate persons should be aware of the safeguards
order made under section 355 in confiscation

cash investigation or a money laundering investigation®°.

118. In relation ¥@\civil recovery investigations or exploitation proceeds investigations,
appropriate $fficers and appropriate persons should be aware of the safeguards
in section 356. An appropriate person may take copies of any seized material.
Material seized under a warrant may be retained for as long as it is necessary to
retain it (as opposed to copies of it) in connection with the investigation for the
purposes of which the warrant was issued. But if an appropriate officer has
reasonable grounds for believing that:

a. The material may need to be produced for the purposes of any legal
proceedings, and

b. It might otherwise be unavailable for those purposes,

 See section 64 of the CIPA for the meaning of “appropriate judicial authority”: in relation to the exercise of the
power of seizure under section 352(4) POCA, whether exercised alone or in conjunction with section 50 of the
2001 Act, it means the High Court.

3 In relation to England and Wales, the current order is the Proceeds of Crime Act 2002 (Application of Police and
Criminal Evidence Act 1984) (England and Wales) Order 2015.
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It may be retained until the proceedings are concluded®®.

119. Where an appropriate person considers that information which is held in a
computer and is accessible from the premises specified in the warrant is relevant
to the investigation, they may require the information to be produced from the
computer in a form which can be taken away (for example a computer printout or
removable computer disc)*’. Care should be taken to ensure that the person
producing the material in this form does not delete or corrupt evidence from the
computer, either deliberately or accidentally.

Particular record of proceedings in executing a search and seizure warrant

120. Where premises have been searched under a warrant issued under Chapter 2 of
Part 8 the appropriate person should make or have made a written record of the
search, at the time of the search, unless there are exé@ptional circumstances
that would make this impracticable. If a written record iSQt made at the time

then the appropriate person should do so as soon ag onably practicable
thereafter and also set out the reasons for the delay Phe record. There
may be situations when it is not practicable to gliai

reasonable effort to do so, and if necessa np A partial record. The
record should include:

e the address of the premisegsea nd if relevant and possible the
part of those premises searc . Where a vehicle is searched, the
location of that vefaicl

e the date, time and i e search;

e the warrantu
should be
record);

search was made (a copy of the warrant
he record or kept in a place identified in the

appropriate person, subject to the provisions in POCA
DseMtonyms of officers of the NCAand members of staff of a

e the names and dates of birth of any people on the premises if they are
known®?;

¢ the names and details of any witnesses;

e any grounds for refusing the request of the owner, occupier, or the person
who is entitled to grant access to have someone present during the
search as set out in paragraph 108;

e any explanation given by the person as to the ownership, origins, purpose
and destination of any material seized;

e either a list of any material seized or a note of where such a list is kept

3¢ Section 356(10)

37 Section 356(5).

¥ See sections 449 and 449A. Relevant Director has the meaning given by section 352(5A): in relation to England
and Wales & Northern Ireland it means the Director of Public Prosecutions or the Director of the Serious Fraud
Office.

* When considering whether to request and make a record of someone’s personal details, the appropriate person
should be aware of the need for proportionality to avoid any unjustifiable interference with a person’s right to
private and family life under article 8 of the ECHR
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and, if not covered by a warrant, the grounds for their seizure;
e details of any damage to property or injury to person caused during the
search,
e the circumstances in which it was caused,;
e confirmation that the premises were left secured and by what means; and
e any other relevant information.

121. Unless it is impracticable to do so, or it would jeopardise a wider ongoing
operation or investigation, a copy of the record should be given immediately to
the person in charge of the premises searched. If a record is not made at the
time, the person should be informed how they can apply for a copy of the record
once it is made.

122. When an officer makes a record of the search electr
produce a copy of the form at the time of the search, t
how the person can obtain a full copy of the record o
person a receipt which contains:

ically and is unable to
fficer should explain
rch and give the

obtain a full copy of
the report;
¢ the name of the officer who carried@ut arch (subject to the
provisions in POCA relatifyg t udgyms of officers of the NCA and
Di ;

members of staff of a relev ;and
o the power used tg sear

123. The search and seizure w t shoWlg be endorsed by the appropriate person

to show:
e whether a rial Wias seized;
e the date tim ich it was executed;

me ONRe appropriate person who executed it, subject to the
' CA relating to pseudonyms of officers of the NCA and
aff of a relevant Director)*'; and

er a copy of the warrant, together with a copy of the Notice of
s and Rights, was handed to the owner or occupier or person
entitléd to grant entry, or whether it was endorsed and left on the
premises together with the copy notice and, if so, where.

e aunique reference number and guidag @

Search register

124. In the case of searches undertaken by constables the record of the search
should be made, copied or referred to in the search register. In the case of
searches undertaken by other appropriate persons the record of the search
should be maintained in a suitable form, i.e. the record should be easily
accessible, retrievable and subject to reasonable rules for storage, in particular
in relation to the length of time before the record is destroyed.

% See sections 449 and 449A. Relevant Director has the meaning given by section 352(5A): in relation to England
and Wales & Northern Ireland it means the Director of Public Prosecutions or the Director of the Serious Fraud
Office

1 See sections 449 and 449A. Relevant Director has the meaning given by section 352(5A): in relation to England
and Wales & Northern Ireland it means the Director of Public Prosecutions or the Director of the Serious Fraud
Office
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In order to promote public confidence in the use of the powers, bodies using
these powers should make the records available (anonymised as required) to be
scrutinised by representatives of the community, and to explain the use of the
powers at a local level in response to a reasonablerequest.

Specific procedures for seize and sift powers

126.

127.

128.

Part 2 of the CJPA provides persons who are lawfully on any premises and
exercising powers of search and seizure with further limited powers to seize
material from the premises so that they can sift through it or otherwise examine it
elsewhere. These powers may be exercised for the reasons stated in section 50
of the CJPA: appropriate persons should refer to and have regard to this
provision. All appropriate persons conducting searches under POCA are
permitted to use these powers. Appropriate persons dhQuld be careful that they
only exercise these powers where it is essential to do s@#&nd that they do not
remove any more material than is absolutely necess; emoval of large
volumes of material, much of which may not ultimate ped, may have
serious implications for the owners, particularl involved in
business, or activities such as journalism or of medical services.
Appropriate persons should always give nsi@eration to whether
removing copies or images of relevant matgyi c
alternative to removing the origi@ls. riginals are taken, appropriate
persons should always be prepar i
for the owners where that is reason

practiCable.

Property seized under secC CJPA must be kept securely and
separately from any o ial seized under other powers (section 53(2)
and (5) of the CJPA)@Sectio, of the CJPA is not relevant as the search
and seizure pow er Chapter 2 of Part 8 POCA do not extend to seizing
material from aq@&rson? itial examination under section 53 of the CJPA
to detegmine wh aterial may be retained in accordance with POCA must

be car S as reasonably practicable, allowing the person from
whom t s seized, or a person with an interest in the material,
an oppo of being present or represented. The appropriate person

should enSlire that he or she has the facilities for the sift to be conducted in
suitable sur§@undings and that persons from whom the material was seized or
who have an interest in the material or their representative can be present.

All reasonable steps should be taken to accommodate an interested person’s
request to be present, provided the request is reasonable and subject to the need
to prevent harm to, interference with, or unreasonable delay to, the investigatory
process. What constitutes a relevant interest in specific material may depend on
the nature of that material and the circumstances in which it is seized. Anyone
with a reasonable claim to ownership of the material and anyone entrusted with
its safe keeping by the owner should be considered. If an examination proceeds
in the absence of an interested person who asked to attend or their
representative, the appropriate person who exercised the search and seizure
warrant should give that person a written notice of why the examination was
carried out in those circumstances. If it is necessary for security reasons or to
maintain confidentiality, appropriate persons may exclude interested persons
from decryption or other processes which facilitate the examination but do not
form part of it.
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It is the responsibility of the appropriate person to ensure that, where
appropriate, property is returned in accordance with sections 53 to 55 of the
CJPA. Material which is not retained is to be separated (if possible and having
regard to section 53(5)) from the rest of the seized property and returned as
soon as reasonably practicable, after examination of all the seized property.
Material cannot be retained if it is legally privileged material, excluded material or
falls outside the terms of the warrant. Delay on return of material is warranted if
clear reasons exist; for example, the unavailability of the person to whom the
material is to be returned or the need to agree a convenient time to return a very
large volume of material. Legally privileged or excluded material which cannot be
retained is to be returned as soon as reasonably practicable, and without waiting
for the whole examination. As set out in section 58 of the CJPA, material is to be
returned to the person from whom it was seized, except where the appropriate
person is satisfied that some other person has a bettg rlght to it. Requirements
to secure and return property apply equally to all copie§aimages or other
material created because of the seizure of the origing

grounds to believe that a person with a relev D operty seized under
section 50 of the CJPA intends to make an a loMunder section 59 of that
Act for the return of any legally privileged
officer in charge of the investiga&m shoul
and the material seized should
Appropriate persons should consi
other interested parties
property, rather than aw
can sometimes give a quic
minimise costs and le

ed as soon as practicable
in accordance with section 61.
agreement with owners and/or

s for examining a specific set of
uthority’s determination. Agreement
satisfactory route for all concerned and

The responsibility@#or uringgproperty is properly secured rests ultimately with
the appropriate Tgkson e appropriate officer, even if there is a separate
this specific task. Securing involves making sure that the
d, copied or imaged or put to any other use except with
plicant or in accordance with the directions of the

dicial authority. Any such consent or directions should be recorded
signed by both the applicant or judicial authority and the
appropriate Person. The mechanics of securing property vary according to the
circumstances; “bagging up” (placing material in sealed bags or containers and
strict subsequent control of access) is the appropriate procedure in manycases.

Where an appropriate person exercises a power of seizure conferred by section
50 of the CJPA, the appropriate person should at the earliest opportunity and
unless it is impracticable to do so, provide the owner, occupier, or person entitled
to grant access to the premises or the person from whom the property was seized
with a written notice:

e specifying what has been seized in reliance on the powers conferredby
that section;

¢ specifying the grounds on which those powers have beenexercised,;

e setting out the effect of sections 59 to 61 of the CJPA which coverthe
grounds on which a person with a relevant interest in seized
property may apply to the appropriate judicial authority for its return and
the duty of appropriate persons to secure property in certain
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circumstances where such an application is made;

e specifying the name and address of the person to whom notice of any
application to the appropriate judicial authority in respect of any of the
seized property should be given; and

e specifying the name and address of the person to whom an application
may be made to be allowed to attend the initial examination of the
property (for example police station, Revenue and Customs office or
other building).

133. If the owner or occupier is not present but there is some other person there who
is in charge of the premises, the notice should be given to that person. If there is
no one on the premises to whom the notice may appropriately be given, it should
either be left in a prominent place on the premises or @ttached to the exterior of
the premises so that it will easily be found.

Retention

134. Anything that has been seized under POCA or
long as is necessary in connection with the i
which the warrant was issued.

135. Property should not be retained‘a togr@ph or copy would be sufficient —

Rights of owners

136.

137.

appropriate officers and appropriaigpe ould be aware of the safeguards
applied by the relevant order made er section 355 of POCA (in relation to the
exercise of powers for t f nfiscation investigation, a money
laundering investigation o cash investigation), section 356 (in relation
to the exercise of powe purpOse of a civil recovery investigation or
exploitation proceedsf@investi ) and section 63 of the CJPA.

is retai under POCA or the CJPA, the owner or occupier of the
was seized, or the person who had custody or control of
its seizure, should on request be provided with a list or

bt the property within a reasonable time.

or their representative should be allowed supervised access to the
property to examine it or have it photographed or copied, or should be provided
with a photograph or copy, in either case within a reasonable time of any request
and at their own expense, unless the appropriate person has reasonable
grounds to believe that this would prejudice the investigation or any proceedings,
or would lead to the commission of an offence by providing access to unlawful
material such as pornography. A record of the grounds should be made in any
case where access is denied.

Access to search warrant application documents

138.

If any person affected by a search and seizure warrant seeks access to the
documents supporting the application for the search and seizure warrant, the
appropriate officer or the appropriate person is expected to consider the request
within 14 days. Access may be refused, for example, on the basis that allowing
access to some or all of the documents would:

e prejudice the prevention or detection of crime;

30



This guidance was withdrawn on 28 June 2021

e prejudice the apprehension or prosecution of offenders;or
e be contrary to any public interest in maintaining the confidentiality of that
information.

139. In order to promote public confidence in the use of the powers, bodies using
these powers should make the records available (anonymised as necessary) to

be scrutinised by representatives of the community, and to explain the use of the
powers at a local level unless to do so would prejudice the investigation.

'Q
\
™
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Customer information orders

140. Persons to whom this part of the code applies should familiarise themselves with

the introduction section which sets out general matters relating to all the orders
and warrants.

Definition

141.

A customer information order compels a financial institution covered by the
application to provide any “customer information” it has relating to the person
specified in the application on receipt of a written notice from an appropriate
officer asking for that information. “Customer information” is defined in section
364. A “financial institution” means a person carrying on a business in the
regulated sector*?. The “regulated sector” is defined in Schedule 9 to POCA. A
customer information order is not available in a detai’@el cash investigation.
(Note: Article 14 of the Criminal Justice (Northern Irelaa@hOrder 2005 (S
2005/1965) extended the definition of customer infor, der 364 to include
customer information on safe deposit boxes).

Persons who can apply for a customer infor rder

142. An appropriate officer (defined according

investigation, see section
er, DUt must have the authorisation
n application to the court (unless

378) can apply for a customer information
of a senior appropriate officer befo i
that officer is a senior appropriate

A senior appropriate offi

icer)™.
ion investigation is:

e a senior officer
e a police office
e an officer
is desig

ho is low the rank of superintendent;

Revefiie and Customs who is not below such grade as
db mmissioner of Her Majesty’s Revenue and
quivalent to that rank;

o i fficer who is not below such grade as is designated by
f State as equivalent to that rank; or

| who falls within a description specified in an order made bythe
Seck@tary of State under section 453.

For money laundering investigations, a senior appropriate officer is:

e a police officer who is not below the rank of superintendent;

¢ an officer of HM Revenue and Customs who is not below such grade as is
designated by the Commissioner of Her Majesty’s Revenue and Customs
as equivalent to that rank;

e an immigration officer who is not below such grade as is designated by the
Secretary of State as equivalent to that rank; or

e an AFIl who falls within a description specified in an order made bythe
Secretary of State under section 453.

For civil recovery and exploitation proceeds investigations, a senior appropriate
officer is a senior officer of the NCA.

* Section 416(4).
* Section 369(7).

32



This guidance was withdrawn on 28 June 2021

Statutory requirements
143. The application should state:

e a person specified in the application is subject to a confiscation
investigation, a civil recovery investigation; an exploitation proceeds
investigation or a money launderinginvestigation;

o that the order is sought for the purposes of thatinvestigation;

¢ the financial institutions, or a description of financial institutions, from which
the customer information is to be obtained — a description of financial
institutions may include all financial institutions but would usually be
specifically targeted, such as those financial institutions within a
geographical area;

¢ in the case of a confiscation investigation,

othere are reasonable grounds for suspg
specified in the application has benefit
conduct; or,

o the purpose of the investigati
whereabouts of property avdila
order made in respect of the

¢ in the case of a civil recony [ n, the reasonable grounds for
suspecting that the person spgeifie application—

o holds recoyera or associated property, or

ohas, at an y that was recoverable property or

ntify the extent or
r sa@lisfying a confiscation

associated time;
e inthe case ofa ing investigation, the reasonable grounds for
suspecting tha,thé persoMspecified in the application for the order has

committed n ring offence;

investigation, the reasonable grounds for believing:

atc mer information which may be provided in compliance
order is likely to be of substantial value (whether or not by
tself) 1o the investigation for the purposes of which the order is
sought; and

it is in the public interest for the customer information to be
provided, having regard to the benefit likely to accrue to the
investigation if the information is obtained.

Particular action to be taken before an application for a customer
information order is made

144. The appropriate officer should carefully consider the existing evidence and
information and source of information so as to limit the number or scope of
financial institutions. This may include researching NCA'’s intelligence system and
the Police National Computer. The appropriate officer should consider what
benefit the customer information may have, either in itself or as the lead to other
avenues of investigation and whether the information could not be acquired as
effectively and efficiently from material which could be obtained by way of a
production order. The appropriate officer should consider the cost of a financial
institution complying with a customer information order.

145. The appropriate officer should particularly consider the proportionality of
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requesting the customer information, against the believed benefit to the
investigation. They should also consider the broader issues of law enforcement
such as the benefit to the community of removing the suspected proceeds from
circulation.

Particular action to be taken serving notices under a customer information
order

146. Section 363(5) requires a financial institution (following a notice in writing from an
appropriate officer) to provide any customer information which it has relating to
the person specified in the application. Section 363(6) gives the appropriate
officer the power to require the financial institution to provide the information in a
particular manner, and at, or by, a particular time. The appropriate officer should
set a reasonable time period depending on the nature,of the institution and the
information that is requested. There will be cases whef@the best practice is to
contact the financial institution before the notice is se discuss a
reasonable time period.

147. Anotice given under a customer information o de the following:

e the name of the financial institution;

e the name of the person(s) (or other i
customer information is so¥ght;

¢ the financial institution’s right tT@efuse¥® comply with any requirement

actor) about whom

made of it unless tigg a at icer has, if asked to do so, produced
evidence of their au
e the period of time i ich tRe customer information must be provided;
¢ the mannerin rmation must be provided;

e the place at hich the information is to be provided;

priate officer believes that the customer information
information held in the name of a company or limited liability

hip that the specified person has or had an interest, the name and
all known addresses of that company or limited liability partnership;

¢ all addresses known by the appropriate officer to have been used by the
specified person relating to accounts that may have been or are held by the
financial institution;

¢ the date of birth or approximate age of that person if an individual, or any
known identification information in respect of a company or limited liability
partnership;

¢ such other information as the appropriate officer considers would assist the
financial institution in complying with the order; and

¢ notice that a statement made by the financial institution in response to the
order may not be used in evidence against it in criminal proceedings other
than in the circumstances set out in section 367.

Particular record of proceedings under a customer information order

* Section 363(7).
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The appropriate officer should keep a copy of the customer information order
and all the notices issued to financial institutions under a customer information
order. The appropriate officer should also keep a record of all the information
supplied in response to the notices.

The appropriate officer should consider the customer information that has been
obtained and consider whether a production order or account monitoring order
would be the next step to obtain further information and material to support the
investigation.

‘N
\
™
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Account monitoring orders

150. Persons to whom this part of the code applies should familiarise themselves with
the introduction section which sets out general matters relating to all the orders
and warrants.

Definition

151.  An account monitoring order is an order that requires a financial institution to
provide information on an account for a specified period, up to 90 days, in the
manner and at or by the times specified in the order. “Account information” is
information relating to an account held at a financial institution — this would most
commonly be transaction details. A “financial institution” means a person carrying
on a business in the regulated sector. The “regulated sector” is defined in
Schedule 9 to POCA. An appropriate officer may ma further application for
an account monitoring order immediately after an acc onitoring order has
expired.

Persons who can apply for an account moni

152. An application may be made by an appropria efithe definition of
appropriate officer depends on the type ofS¥Rv atigh (see section 378).

\ 4

Statutory requirements
153. The application should state th

e a person specified tion is subject to a confiscation
investigation, a gimi ery investigation, an exploitation proceeds
investigation nderinginvestigation;

the order i e purposes of thatinvestigation;

[ n should also state that the order is sought in relation to
nt information*® about the specified person;

¢ in th@case of a confiscation investigation,

o there are reasonable grounds for suspecting that the person
specified in the application has benefited from their criminal
conduct; or,

o the purpose of the investigation is to identify the extent or
whereabouts of property available for satisfying a confiscation
order made in respect of them;

¢ in the case of a civil recovery investigation, the reasonable grounds for
suspecting that the person specified in the application holds recoverable
property or associated property;

¢ in the case of a money laundering investigation, the reasonable grounds
for suspecting that the person specified in the application has committed
a money laundering offence;

o for any investigation, the reasonable grounds for believing that account
information which may be provided in compliance with the order is likely

* Account information relates to an account or accounts held at the financial institution by the person.
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to be of substantial value (whether or not by itself) to the investigation for
the purposes of which the order is sought, and that it is in the public
interest for the account information to be provided, having regard to the
benefit likely to accrue to the investigation if the information is obtained.

154. The application for an account monitoring order may specify information relating
to all accounts held by the person specified in the application for the order at the
financial institution so specified, a particular description, or particular
descriptions, of accounts so held, or a particular account, or particular accounts,
so held. The order will set out the manner and deadline by which the financial
institution must produce account information and the period for which the order
should last (but this may not exceed a 90 day period)*.

Particular action to be taken before an application an account

monitoring order

155. The appropriate officer should consider the benefit tg tigation of

obtaining information from an account, and whether fation could be
obtained by using a production order.

156. The appropriate officer should also consi ccqlint information to be
requested. If, for example, the appropriate @ffic ires information on certain
transactions, the appropriate o r nsider whether this should be
limited to transactions over a cert hre or to the identity of the source of
the deposit or transaction destiaaiti

157. The provision of account in [ ill be for so long as the court has set out in
the order (although nq 90 days, beginning with the day on which the
order is made) and b&lprovi or by the time or times stated in the order. A
reasonable time es to provide the information should be identified
for the court. F ay be reasonable that the information should be

[ thin 2 urs on all transactions unless it appears that it would not be
' or the subject of the account monitoring order to comply
WPis best practice to contact the subject of the account

der (i.e. the relevant financial institution) before the application is

ss types of transaction and the reporting process.

monitorin
made to di

158. Appropriate officers should consider the time period they wish the account
monitoring order to cover. The appropriate officer should not view the 90 day
maximum as the standard time period. The appropriate officer should carefully
consider and justify the requirement for the time period requested.

Particular action to be taken executing an account monitoring order

159. When an account monitoring order is served on a financial institution, the
covering letter, in addition to the matters specified in paragraph 45 of the general
section, should include the following (unless it is already included in the order):

¢ the name of the financial institution;

¢ the identity of the person(s) who holds the account to be monitored,
including as much identity information as is known by the appropriate
officer;

* Section 370(6), (7).
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¢ the accounts in relation to which the information is required, whether this
is a specific account or a general description ofaccounts;

¢ the account information required (in as specific detail as possible, for
example a general description of the nature of the transactions);

¢ the period for which the account monitoring order will have effect;

¢ the period of time within which such information must be provided to the
appropriate officer (for example within 24 hours of a particular transaction
taking place);

¢ the manner in which such information must be provided;

¢ such other information as the appropriate officer considers would assist the
financial institution in complying with the requirements of the account
monitoring order;

¢ notice that a statement made by the financial j

order may not be used in evidence against it in
than in the circumstances set out in section 3

titution in response to the
iminal proceedings other

Particular record of proceedings under an accg ng order
160. The appropriate officer should keep a record

supplied in response to the order and a cQpy
0\\g s

account information
er and any notices.
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Disclosure orders

161. Persons to whom this part of the codes apply should familiarise themselves with
the introduction section which sets out general matters relating to all the orders
and warrants.

Definition

162. A disclosure order under section 357 is an order authorising an appropriate
officer to give to any person the appropriate officer considers has relevant
information notice in writing requiring them to answer questions, to provide
information or to produce documents with respect to any matter relevant to the
investigation in relation to which the order is sought. A disclosure order is not
available in detained cash investigations or money laundering investigations.
This code does not provide guidance on the use of diS@losure notices under
other legislation.

163. Once a disclosure order has been made, appropriaté Siay use the
powers set out in section 357(4) throughout t gaiied” Thus, unlike the
other orders which have to be applied for sep oy om each occasion, a
disclosure order granted by a court gives powers for the purposes of
the investigation. The appropriate offlcer S 2 a notice on any person he
wishes to question or to ask to @evi orfation ordocuments.

SOWis given a notice under a disclosure order,
it y requirement imposed by the notice
the notice is provided. A copy of the
be given to the person.

164. Under section 357(6), where
that person is not boun
unless evidence of the aut
disclosure order shoul

Persons who can ap a diSclosure order

165. An appllcatlon disc e order should be made to a court by a relevant

7)). In relation to a confiscation investigation, only a

r a disclosure order but this can only be at the request of
7 The scope of this code does not extend to guidance to

of practice I88ued by the Attorney General. Appropriate officers should identify an
appropriate prosecutor to make the application on their behalf and explain why,
guided by this code, a disclosure order is necessary in the investigation. Once a
disclosure order is granted by the judge in a confiscation investigation, the
powers provided by the order may be exercised by the appropriate officer.

166. In relation to civil recovery investigations, an officer of the NCA or a relevant
Director*® may apply for disclosure orders. The scope of this code does not
extend to guidance to members of staff of the relevant Director, who are within
the scope of the code of practice issued by the Attorney General.

167. In relation to exploitation proceeds investigations, an officer of the NCA may
apply for a disclosure order.

47 Section 357(2A)
* See sections 449 and 449A. Relevant Director has the meaning given by section 352(5A): in relation to England

and Wales & Northern Ireland it means the Director of Public Prosecutions or the Director of the Serious Fraud
Office
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Statutory requirements

168. This code only applies to applications by NCA officers in relation to civil recovery
and exploitation proceeds investigations. The application needs to state:

a person, or property, specified in the application is subject to a civil
recovery investigation; or

a person specified in the application is subject to an exploitation proceeds
investigation;

the order is sought for the purposes of thatinvestigation;

the reasonable grounds for suspecting that, in the case of a civil recovery
investigation, the person specified in the application holds recoverable
property or associated property, or has held property that was
recoverable property or associated property afghe time, or the property
specified in the application for the order is recoV@gable property or
associated property;

in the case of an exploitation proceeds invest
in the application is a person within sectios
that section if, for the purposes of Pa
2009 (“criminal memoirs etc.”), exploi
by the person from a relevant offe
the person;

the reasonable grounds for.

o the person the licalign specifies as appearing to be in
[ material so specified is in possession

g person specified
person is within
oroners and Justice Act
eeds have been obtained
of any benefit derived by

to be of substantial value (whether or not by
tion for the purposes of which the order is

interest for the material to be produced or for
acc to it to be given, having regard to the benefit likely to
ue® the investigation.
@l is obtained, and to the circumstances under which the

Particular action to be taken in making an application

169. An application made by an officer of the NCA for a disclosure order for a civil
recovery investigation or an exploitation proceeds investigation should state:

the property or person which is subject to a civil recovery investigation or
the name of the person subject to an exploitation proceeds investigation;
that the order is sought for the purposes of thatinvestigation;

whether the appropriate officer is likely to require answers to questions
and/or information and/ordocuments;

if applicable and practicable, the name of the person or persons against
whom the power may be used;

the grounds on which the application is made (including details ofthe
investigation); and

why a disclosure order is required in preference to the other powers of
investigation.
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Providing of information and production of documents
170. Production of documents or information in response to a disclosure order should

171.

follow, so far as relevant, the processes set out for production orders in
paragraphs 63 to 81 above. The appropriate officer should give notice in writing
to anyone whom they wish to provide information or documents. In addition to
the general requirements at paragraph 45, this notice should include, where
applicable:

e whether the appropriate officer requires the respondent to provide
information;

e under section 357(4)(b), and a description of thatinformation;

e or whether the appropriate officer requires the respondent to produce
documents;

e under section 357(4)(c), and the documents or
required.

ass of documents

®

g8p’a copy of the

) information and/or
 officer should also keep
ed in response to the

r of the material if requested. This
at aninterview.

In respect of requests for information under section or documents

documents under the disclosure order. T
a record of all the documents arainformat
notices. Receipts should be sen®g

paragraph also applies to docume&
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Interview

172. The disclosure order also contains a power to ask questions. The preferred
method for asking questions is to conduct a formal interview in accordance with
the procedure set out below.

Invitation to interview

173. The appropriate officer should send the person to be interviewed a notice served
under the disclosure order which should setout:

¢ the right of the appropriate officer to carry out the interview under section
357(4)(a);

¢ the purpose of the interview, which may be as detailed as the appropriate
officer considers necessary;

e the right not to have statements made by them
criminal proceedings other than in the circum
360(2);

¢ the right to be accompanied at any inte
qualified accountant;

e the right, if they are a juvenile s d¥mental disorder™®, to be
accompanied at any interview by argap e adult"’. Where the person
conducting the interviewdpas t about the mental state or capacity
of a person to be intervie on should be treated as mentally
vulnerable and an apprggri ult should becalled.

e details of the pla

e where attendance i d at once, the time and date of the
interview.

in evidence in
pecified in section

itor and/or a

Legal and Financial
174. In this code, a “

ns a solicitor who holds a current practising

and and Wales only; a trainee solicitor, a duty solicitor
redited representative included on the register of

ained by the Legal Aid Agency. Appropriate officers should

175. A “qualified@ecountant” means a person who is a member or fellow of the
Institute of Chartered Accountants in England and Wales, or the Institute of

*1f anyone appears to be under the age of 18 then they must be treated as a juvenile for the purposes of
this code unless there is clear evidence that they are older.
®Mental disorder is defined in section 1(2) of the Mental Health Act 1983 as “mental illness, arrested or
incomplete disorder of the mind, psychopathic disorder, and any other disorder or disability of the mind”. For
Northern Ireland, see article 3(1) of the Mental Health (Northern Ireland) Order 1986.
>! appropriate adult’ means, in the case of a:
e juvenile:
o the parent, guardian or, if the juvenile is in the care of a local authority or voluntary organisation, a
person representing that authority or organisation;
o asocial worker of a local authority;
o failing these, some other responsible adult aged 18 or over who is not an appropriate officer or
employed by the organisation which the appropriate officer works for;
e person who is mentally disordered or mentally vulnerable:
o arelative, guardian or other person responsible for their care or custody;
o someone experienced in dealing with mentally disordered or mentally vulnerable people but who is not
an appropriate officer or employed by the organisation which the appropriate officer works for;
o failing these, some other responsible adult aged 18 or over who is not an appropriate officer or
employed by the organisation which the appropriate officer works for.
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Chartered Accountants of Scotland, or the Institute of Chartered Accountants in
Ireland, or the Association of Chartered Certified Accountants, or who would, for
the purposes of the audit of company accounts be regarded by virtue of section
1221 of the Companies Act 2006 as holding an approved overseas qualification.

176. In urgent cases a person who is not suspected of any unlawful conduct may be
prepared to answer questions without the presence of a solicitor and/or qualified
accountant. If a person to be interviewed requests access to legal or financial
advice before complying with a requirement to be interviewed in a notice served
under a disclosure order, the appropriate officer should normally consent and set
a reasonable time limit for obtaining such advice. In the exceptional cases set
out below the appropriate officer may refuse such a request depending on the
circumstances of the case.

177. A person who requests legal and/or financial advice not be interviewed or
continue to be interviewed until they have received s ice unless:

(a) the person conducting the interview_ha able grounds for
believing that:

(1) the consequent delay woulghb el lead to interference
with or harm to e"den e confect ith the investigation; or

(i))  the delay would ale the son whom the person conducting
the intervi thi t have information relevant to the
investigatio that person would prejudice the
investigation;

d accountant has been contacted and has
appropriate officer considers that awaiting their
nreasonable delay to the process of investigation;

(b) a solicitor a
agreed t
arrival

nd/or qualified accountant whom the person has

(©)

cannot be contacted; or

(i1) has previously indicated that they do not wish to be contacted; or
(i)  having been contacted, has declined to attend and the person
being interviewed declines to consult another solicitor and/or

qualified accountant;or,

(d) the person who wanted legal and/or financial advice changes his or her
mind.

(e) there is an urgent need to avert serious adverse consequences for the
life, liberty or physical integrity of aperson;

€3] there is an urgent need to prevent the destruction, alteration, interference
or harm to evidence connected with the investigation;or
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(g)  the particularly identified solicitor and/or qualified accountantis suspected
of being involved in criminality. In these circumstances, the person should
be allowed to choose another solicitor and / or qualified accountant to
represent them.

Such a decision to proceed with the interview should usually be with the
authorisation of a senior appropriate officer and recorded in writing.

178. In a case falling within paragraph 1 7 7 (a), once sufficient information has been
obtained to avert the risk of interference or harm to evidence or of alerting
another person so as to prejudice the investigation, questioning should cease
until the interviewee has received legal or financial advice.

179. In a case falling within paragraph 177 (d), the inteNllew may be started or
Mas given his or her
egal or financial
inquired into the
ority for the interview
is or her change of mind

ed in the written interview

agreement in writing to being interviewed without
advice and that the person conducting the
person's reasons for the change of mind and
to proceed. Confirmation of the person's ag

180. In England and Wales, if a solicitor es to'Send a non-accredited or
probationary representa ide ice on their behalf, then that person is
also recognised as a “leg d Should be admitted to the interview
unless the appropriate that this will hinder the investigation.

to whether to admit a legal adviser who is not a
should take into account in particular whether the
the non-accredited or probationary representative has been
d; whether they are of suitable character to provide legal

181. In exercising their di tion
solicitor, the ap

identity and stat

182. If the appropriate officer refuses access to a non-accredited or probationary
representative or a decision is taken that such a person should not be permitted
to remain at an interview, this should be recorded in writing (together with the
reasons) and they should notify forthwith the solicitor on whose behalf the non-
accredited or probationary representative was to have acted or was acting, and
give them an opportunity to make alternative arrangements. The person being
interviewed should also be informed.

Persons who may be present at interviews

183. Interviews should be conducted in private. Only persons whose presence is
provided for by this code should be present. At least two members of staff, one of
whom should be an appropriate officer, should be present at all times. There may
be more than one person conducting the interview. It is for the person being
interviewed to arrange the presence of any solicitor and/or qualified accountant.
When doing so they should ensure that the person they select is available to
attend. Where the provisions of this code require the presence of anappropriate
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adult or an interpreter and no such person attends with the person to be
interviewed, the appropriate officer should, before commencing or restarting any
interview, secure the attendance of such a person.

184. The appropriate officer may be accompanied by a person to assist in handling
documents and carrying out such other support tasks as will assist in the
conducting of the interview. Such a person has no power to require the person
being interviewed to do anything and need not disclose their name provided a
record of it is made by the appropriate officer conducting the interview.

Vulnerable interviewees

185. If an appropriate officer has any suspicion or is told in good faith that a person is
or appears (without clear evidence to the contrary):

e to be under 18 years of age;
e to have a mental disorder;

¢ to have a learning disability or a be mentally |
Ireland, otherwise mentally vulnerable);

9ed (or in Northern

¢ mentally incapable of understanding t ifi@nce of questions put to
them or their replies,

that person should not be intsvie d unless an appropriate adult is present.

icw has any doubt about the mental state
rs hould be treated as mentally

ould be called.

The Appropriate Adult

187. In this g@ee, the “ opriate adult” means,

AA\voluntary organisation, a person representing that authority or

ganisation. The term “in care” is used in this code to cover all cases
in which a juvenile is “looked after” by a local authority under the terms
of the Children Act 1989 or the Children (Northern Ireland) Order
1995);

o a social worker of a local authority;

o failing these, some other responsible adult aged 18 or over who is not
an appropriate officer or employed by the organisation which the
appropriate officer works for, or any law enforcement or prosecuting
body;

¢ in the case of a person who has a mentally disorder, is mentally
vulnerable or has a learning disability or is mentally handicapped:
o a relative, guardian or other person responsible for their care or
custody;
o someone who has experience of working in the field of mental health
and/or learning disability but who is not an appropriate officeror

32 Section 1(2) of the Mental Health Act 1983.
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employed by the organisation or any law enforcement or prosecuting
body (such as an approved social worker as defined by the Mental
Health Act 1983 or the Mental Health (Northern Ireland) Order 1986, a
specialist social worker or a community psychiatric nurse);

o failing these, some other responsible adult aged 18 or over who is not
an appropriate officer or employed by the organisation which the
appropriate officer works for, or any law enforcement or prosecuting body.

A person, including a parent or guardian, should not be an appropriate adult if
they:

are suspected of involvement in the unlawful conduct to which the
investigation relates;

are involved in the investigation;

have received admissions from the juvenile r to attending to act as
the appropriate adult;

are a victim;

are a witness

If a juvenile’s parent is estranged from the juv eyshould not be asked to act
as the appropriate adult if the juvenile expra8sl cifically objects to their
presence. ¢

mental impairment, are mentally

be more satisfactory if the appropriate
din their care rather than a relative

rson prefers a relative or objects to a

Id, if practicable, berespected.

In the case of people who suffer fro
disordered or otherwise
adult is someone experie
lacking such qualificati
particular person thei

A person shoul

w, to consult privately with a solicitor and/or a qualified
nce of the appropriate adult if they wish to do so. A
ountant present in that capacity may not be the

o may be present at interviews - Solicitor and qualified

accountant

192.

193.

The main role of any solicitor or qualified accountant is to see that the interview
is conducted in a fair and proper manner. They may not answer questions on
behalf of the person being interviewed, but they mayintervene:

e To seek clarification of questions put during the interview;

e To challenge a question put by the appropriate officer which they consider
improper;

e To challenge the manner in which a question is put;

¢ |f the person being interviewed may have a reasonable excuse for failure
to comply with the disclosure order, to advise them whether or not to reply
to a question; or

e To give the person being interviewed advice.

Any request for legal or financial advice and the action taken on it shouldbe
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recorded on the record and/or taped. If a person has asked for legal or financial
advice and an interview is begun in the absence of a solicitor or qualified
accountant (or the solicitor or qualified accountant has been required to leave an
interview), a note should be made in the interview record.

194. The solicitor or qualified accountant may read any documents shown to, or
produced by, the person beinginterviewed.

Appropriate Adult

195. Where the appropriate adult is present at an interview, he or she should be
informed that they are not expected to act simply as an observer, and that the
purposes of their presence are first, to advise the person being questioned and
to observe whether or not the interview is being condggted properly and fairly,
and secondly, to facilitate communication with the per beinginterviewed.

Person to assist in case of physical disability

196. Appropriate officers should have regard at all : onsider the needs of
any person who appears to be blind, visuglly deaf, unable to read or
speak or has difficulty orally because of a SCR. imPEdiment and to take action
accordingly. ¢

197. A person who is blind or is serious
their guide dog. The ap ri
blind or seriously visually
or some other person li

paired may be accompanied by
ould ensure that the person who is
tReir solicitor, relative, appropriate adult,
nterest in them (and who is not involved in
in the checking of any documentation. Where
ire written consent, then the person who is
instead if the person being interviewed so

the provisions of this
assisting may b
wishes.

198.
by an able-bodied adult aged 18 or over to provide such physical
assistancef@s the person being interviewed requires. Such a person may take no
part in the iNlierview and has none of the rights of the appropriate adult.

47



This guidance was withdrawn on 28 June 2021

Interpreters
General

199.

200.

201.

202.

203.

204.

Foreign languages

205.

206.

207.

A person should not be interviewed in the absence of a person capable of acting
as an interpreter if they:

e are deaf or have difficulties with hearing or speaking; or
¢ have difficulty in understanding English and the person conducting the
interview cannot speak the person’s ownlanguage

unless the person being interviewed agrees in writing that the interview may
proceed without an interpreter

An interpreter should also be present if a juvenile is iM@gviewed and the

appropriate adult appears to be deaf or there is doubt a@@ut their hearing or
speaking ability, unless they agree in writing that the may proceed
without one.

The interpreter should be provided at the te@fficer's expense. The
appropriate officer should ascertain, as fa le, that the interpreter and
the person being interviewed ur§ers d e@eh other, and this should be noted on
the interview record. An appropriatg.a not act as the interpreter.

agreement to be interviewed in the
absence of an interpreter corded in writing and/ortaped.

Whenever possible, i
Public Service Inte
Communication
Language/Engli terp

ould be drawn from the National Register of
PSI) or the Council for the Advancement of
le (CACDP) or the Directory of British Sign

A sign | imierpreter should make a note of the interview and certify its

The appropriate officer should make sure the interpreter makes a note of the
interview at the time in the person’s language for use in the event of the
interpreter being called to give evidence, and certify its accuracy. The
appropriate officer should permit sufficient time for the interpreter to note each
question asked and answered. The person should be permitted to read the
record or have it read to them and sign it as correct or indicate the respects in
which they consider it inaccurate.

In the case of a person making a statement to an appropriate officer other than in
English:

¢ the interpreter should record the statement in the language it ismade;
¢ the person should be invited to signiit;
¢ an official English translation should be made in due course.

The interviewer should make sure the interpreter is allowed to read the interview
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record and certify its accuracy in the event of the interpreter being called to give
evidence.

Excluding persons from the interview

208. The person conducting the interview may exclude from the interview a person
whose presence is authorised by the provisions of this code if it appears to the
appropriate officer that the person is mentally disordered.

209. Subject to paragraph 210, the person conducting the interview may exclude from
the interview a person whose presence is authorised® only if they have reason to
believe that the person is personally involved in the matter under investigation or
that the person has, by improper conduct, hindered the proper conduct of the
interview. Before excluding any person the person cogducting the interview

improper conduct will depend on the circumstances Q ase. It would
almost always be improper conduct for a person to pfo person being
interviewed, to provide the person being intervi en answers to the
questions, or to answer questions on behalf g eing interviewed or to

interrupt the interview for any reason other,th ( P a proper representation.
Exclusion of any person from an intervie i matter which may be
subject to comment in court. Thg appropri ICeT should therefore be
prepared to justify their decision.

210. If the appropriate officer
should adjourn the interv
that they have the right to s
person who was excl vif t

e erson from the interview room, they
ofbeing interviewed should be informed
person to act in the same role as the
erson being interviewed wishes the interview

to continue, then the @ppropri@te Officer should record this decision and continue
with the interview

211. er conducting the interview considers that a solicitor or

cting in such a way as to hinder the proper conduct of
ould cease questioning the person being interviewed, and
e recorder is still operating, speak to the solicitor or qualified
VAfter speaking to the solicitor or qualified accountant, the
appropriate &fficer should decide whether the interview should continue in the
presence of the solicitor or qualified accountant. If they decide that it should not,
the person being interviewed should be given the opportunity to consult another
solicitor or qualified accountant before the interview continues and that solicitor
or qualified accountant should be given the opportunity to be present at the
interview.

212. The removal of a solicitor or qualified accountant from an interview is a serious
step, and if it occurs, the person conducting the interview should consider
whether the incident should be reported to the Law Society, the Law Society of
Northern Ireland, Legal Complaints Service, General Council of the Bar, or the
Institute of Legal Executives (as appropriate). In the case of a qualified
accountant, the matter consider whether the matter should be reported to their
professional body, such as the Institute of Chartered Accountants in England and
Wales and the Institute of Chartered Accountants in Northern Ireland.

33 Persons whose presence is authorised are a solicitor, a qualified accountant, an appropriate adult, a person
providing assistance and an interpreter.
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Conduct of the interview

213. As far as practicable interviews should take place in interview rooms which are
adequately heated, lit and ventilated. People being questioned or making
statements should not be required to stand.

214. Breaks from interviewing should be made at recognised meal times or at other
times that take account of when the interviewee last had a meal. Short
refreshment breaks should be provided at approximately two hour intervals,
subject to the appropriate officer’s discretion to delay a break if there are
reasonable grounds for believing it would prejudice the outcome of the
investigation.

215. Any decision to delay a break in an interview should B
and duration, in the interview record.

ecorded, with reasons,

216. Where an interview is adjourned for any reason and @sumed at the
same place later the same day it should be suffi Appropriate officer to
inform the interviewee of the time or resumptj notice in writing requiring
attendance at that time should be necessary. det@lls of the adjournment

should be noted in the interview record.

L 2
217. Where an interview is adjourned fogany and is to be resumed either at a
different place or on a differe ) ppropriate officer should serve another
notice under the disclos th rson requiring them to attend at that
place and time on that day.

The appropriate officer’ ligati@hs at the interview

218. Atthe e interview and immediately following any break, the
approp Id caution the person being interviewed as follows:

ired by law to answer all the questions | put to you unless you have
excuse for not doing so. If you fail, without reasonable excuse, to
answer a qQ@stion or if you knowingly or recklessly make a statement which is
false or misleading you will be committing an offence for which you may be
prosecuted. Do you understand?’

219. The appropriate officer should also inform the person that this is not a criminal
caution and any responses will not be used to incriminate the interviewee.

220. The appropriate officer should, if asked to do so, produce evidence of their
authority to require the person being interviewed to answer questions under the
disclosure order.

221. The appropriate officer may ask such further questions as appear to them to be
necessary to ascertain the entitlement of any person to be present.

222. The appropriate officer should ask the interviewee whether they suffer from any
condition which may impair their ability to understand what is taking place or if
they are due to take any medication before the time at which the appropriate
officer estimates that the interview will end. The person should be free totake
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medication during a routine break in the interview. Where a break is to be taken
during the interview, the fact that a break is to be taken, the reason for it, and the
time, should be recorded.

The appropriate officer should remember that it may be necessary to show to the
court that nothing occurred during a break or between interviews which
influenced the person’s recorded evidence. After a break or at the beginning of a
subsequent interview, the appropriate officer should consider summarising the
reason for the break and that nothing happened and confirming this with the
person.

The appropriate officer should pursue all reasonable lines of enquiry, whether
these assist or undermine the investigation. What is reasonable will depend on
the particular circumstances. Appropriate officers should keep this in mind when
deciding what questions to ask in an interview.

The appropriate officer should offer the interviewee t nity to ask any
questions to clarify the purpose, structure and condu@ [
An appropriate officers should not try to obtai cit a statement by
the use of oppression.

Before concluding the interview, the appropfiate er should ask the
interviewee if they have any conplai about anything that has taken
place at the interview.

taken of the interview because it was
not tape recorded, the a er should afford the person being
interviewed the oppo d the record. If the person being interviewed is,
for any reason, unab th& note or if they decline to do so, the person

If a question and answer

appropriate offi te the person being interviewed to comment on the
i any comments made. The interviewee should be invited to
priate officer should then record the time in the presence
“9Mthe interviewee is unable for any reason to sign the note
orise any person present at the interview to sign it on their behalf.
erviewee refuses to sign the note, or have it signed on their behalf,
the appropridte officer should record that fact and any reason given for the
refusal on the note and have such note countersigned by a senior officer.

Whenever this code requires a person to be given certain information, they do
not have to be given it if they are incapable at the time of understanding what is
said to them, or is violent or likely to become violent or is in urgent need of
medical attention, but they should be given it as soon as practicable.

Recording interviews

230.

Interviews should be recorded using recording media. “Recording media” means
any removable, physical audio and visual recording medium (such as magnetic
tape, optical disc or solid state memory) which can be played and copied — it
includes audio tapes, recordable discs and video tapes. A record of certain
matters arising from the interview should also be made contemporaneously. The
matters to be recorded in the note are listed at paragraph 269.
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231. Recording of interviews should be carried out openly to instil confidence in its
reliability as an impartial and accurate record of theinterview.

232. One form of record that shall be the master record should be sealed before it
leaves the presence of the interviewee. A second form of record will be used as
a working copy.

Interviews with a written record

233. The appropriate officer may authorise that the interview not be recorded by way
of recording media where it is not reasonably practicable to do so. This could be
due to a failure of equipment or a lack of suitable interview room or recorder if
the appropriate officer has reasonable grounds for considering that the interview
should not be delayed until the failure has been rectified or a suitable room or

recorder becomes available.

235. The written record should be made and ¢ d g the interview, unless
this would not be practicable or would inte i conduct of the interview,
and should constitute either a vggbatigm rec of what has been said or, failing
this, an account of the interview which tely and accurately summarisesit.

234. In such cases, the interview should be recorded in w
appropriate officer should make a note in specific te
using recording media.

all cases, the
easons for not

236. If a written record is not d interview it should be made as soon as

practicable after its compl

237. Written interview recqofls sho timed and signed by the maker.

238. If a written reco n ted during the interview the reason should be
in the r d of interview.
239. Unlessi le, the interviewee should be given the opportunity to read

terview and to sign it as correct or to indicate how they consider it
the interviewee cannot read or refuses to read the record or sign it,
the approprigke officer should read it to them and ask whether they would like to
sign it as correct or make their mark or to indicate how they consider it
inaccurate. The appropriate officer should certify on the interview record itself
what has occurred.

240. If the interviewee is unable for any reason to sign the note they may authorise
any person present at the interview to sign it on their behalf.

241. If the appropriate adult or the interviewee’s solicitor is present during the
interview, they should also be given an opportunity to read and sign the interview
record or any written statement taken down during the interview.

242. A written record should be made of any comments made by the interviewee,
including unsolicited comments, which are outside the context of an interview but
which might be relevant. Any such record should be timed and signed by the
maker. When practicable the interviewee should be given the opportunity to read
that record and to sign it as correct or to indicate how they consider itinaccurate.
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When an interviewee agrees to read the record and other comments and sign
them as correct, they should be asked to endorse the record and comments with,
for example, ‘I agree that this is a correct record of what was said’ and add their
signature or mark. If the person does not agree with the record or comments, the
appropriate officer should record the details of any disagreement and ask the
interviewee to read these details and sign them to the effect that they accurately
reflect their disagreement. Any refusal to sign should be recorded.

Commencement of interviews

244,

245.

246.

When the interviewee is brought into the interview room the appropriate officer
should, without delay but in the person’s sight, load the recorder with new
recording media and set it to record. The recording media should be unwrapped

or opened in the person’s presence.
D g
)

¢ inform the interviewee oﬁ\ a itY@they have to conduct theinterview;

e give their name and that of otherpersons present (subject to the
provisions in PO to udonyms of officers of the NCA and
members of staff

The appropriate officer should tell the interviewee abg
and state on the record that the interview is being re
media (identifying what that media is) and that t
about what will happen to the copies of there

ecording process
ing recording
De given a notice

The appropriate officer should:

e inform the intery the plrpose for which any personaccompanying
the appropriat sent;

e ask the intggvi@ee toState their full name and address and date ofbirth;

e ask any fgrson t with the interviewee to state their name, business

gdress (OMlOomMe address as relevant) and capacity in which they are

¥, time of commencement and place of theinterview;
that the interviewee has the opportunity to request legal and/or
jal advice;
o state'and obtain confirmation of the reasons for there being nolegal
representation if this is the case;
¢ inform the interviewee of their right:
oto consult in private at any time with any solicitor, qualified
accountant or appropriate adult present with them;
oto be questioned fairly;
oto be given an opportunity at the end of the interview to clarify
anything they have said or to say anything further if they wish;
oto be allowed a break in any interview that lasts for more than two
hours.
¢ inform the interviewee that the interview is recorded and they will be given
a copy of that record;

o state that the interviewee will be given a notice about what will happento

> See sections 449 and 449A. Relevant Director has the meaning given by section 352(5A): in relation to England
and Wales & Northern Ireland it means the Director of Public Prosecutions or the Director of the Serious Fraud

Office

53



This guidance was withdrawn on 28 June 2021

the record, and

e attempt to estimate the likely length of the interview and inform the
interviewee.

247. For the purpose of voice identification the appropriate officer should ask the
interviewee, and any other people present, to identify themselves.

248. If the interviewee is deaf or is suspected of having impaired hearing, the
appropriate officer or the person assisting should make a written note of the
interview, at the same time as the recording.

249. If the interviewee indicates that they want to tell an appropriate officer about
matters not directly connected with the case and that they are unwilling for these
matters to be recorded, the person should be given thi@opportunity to tell the
appropriate officer at the end of the interview.

Objections and complaints by the interviewee

corded either at the

g, the appropriate officer
ded and that the

wee's objections should be

orded, the appropriate officer may

ropriate officer should say that

ir reasons for doing so and then turn it

ake a written record of the interview. If,

reasOhably considers that they may proceed to

ith the recorder still on, the appropriate officer

250. If the interviewee raises objections to the inte
outset or during the interview or a break i
should explain the fact that the interview i
provisions of this code require that thg.i
recorded. When any objections
turn off the recorder. In this eventu the
they are turning off the r@gord@regi
off. The appropriate office
however, the appropria
put questions to the i
may do so.

Changing recording

251. Whent s the recording media only has a short time left, the

second set of recording media, they should obtain a set. If the appropriate
officer leaves the room for a second set of recording media, the interviewee
should not be left unattended.

252. The appropriate officer will remove the recording media from the recorder and
insert the new recording media which should be unwrapped or opened in the
person’s presence. The recorder should be set to record on the new media. To
avoid confusion between the recording media, the appropriate officer should
mark the media with an identification number immediately after it has been
removed from the recorder.

Taking a break during interview

253. When a break is to be taken during the course of an interview and the interview
room is to be vacated by the interviewee, the fact that a break is to be taken, the
reason for it, and the time should be recorded on the recording media. The
recording media should then be removed from the recorder, and the procedures
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for the conclusion of an interview should be followed.

254. Where a break is to be a short one and both the interviewee and the appropriate
officer are to remain in the interview room, the fact that a break is to be taken,
the reasons for it, and the time, should be recorded on the recording media. The
recorder may be turned off. There is, however, no need to remove the recording
media and when the interview is recommenced, the recording media should be
continued on the same recording media. The time at which the interview
recommences should be recorded on the recording media.

Failure of recording equipment
255. Where the interview is being recorded and the media or the recording equipment

fails, the appropriate officer should stop the interview jjnmediately. Where part of
the interview is unaffected by the error and is still acceSgible on the media, that

interview recommenced using new equipment/medidie ed. Where the
content of the interview has been lost in its entire ould be sealed

256. If the equipment failure can be rectified qUigkl ple by inserting new
recording media, the recording gf the inte ontinue. When the
recording is resumed the appropfiaic o ould explain what happened and

record the time the interview reco nceS™P however, it is not be possible to
continue recording on that re a o replacement recorder is readily
available, the interview nti wIth a writtenrecord.

Removing recording medi tR@recorder

257. Where recordin re rgyoved from the recorder in the course of an
interview, they Idb Ined and the procedures as set out below followed.

Conclusion

258. The approgfiate officer should inform the interviewee that they have no further
questions offer the person an opportunity to clarify anything they have said
and to say afything further that they wish. Any solicitor, qualified accountant or
appropriate adult present at the interview along with the interviewee should be
given the opportunity to ask the interviewee any question the purpose of which is
to clarify any ambiguity in an answer given or to give the interviewee an
opportunity to answer any question which they have refused previously to
answer.

259. At the conclusion of the interview, including the taking and reading back of any
written statement, the time should be recorded and the recorder switched off.
The appropriate officer should seal the master recording with a master recording
label. The appropriate officer should sign the label and ask the interviewee and
any third party present during the interview to sign it. If the interviewee or third
party refuses to sign the label a senior appropriate officer should be called into
the interview room and asked to sign it. If the interviewee or third party present
during the interview refuse to sign the label, the person conducting the interview
should sign it and note the label that the interviewee has refused to doso.
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260. The interviewee should be handed a notice whichexplains:

¢ how the recording will be used;
e the arrangements for access toit.

After the interview

261. A copy of the recording media should be supplied as soon as practicable to the
interviewee, if court proceedings connected to the interview arecommenced.

262. Where the interview is not subsequently used in proceedings, the recording
media should nevertheless be kept securely in accordance with the provisions
below.

Recording media security

263. A second recording will be used as a working copy.
either of the two recordings used in a twin deck/
recording in a single deck/drive machine. Theg® PIs either the
second/third recording used in a twin/triple, d& achine or a copy of the
master recording made by a single deck/ '

264. The purpose of sealing the masgr e the interviewee’s presence is to
show the integrity of the recording ese . If a single deck/drive machine is
used the working copy rding should be made in the
interviewee’s presence a e Master recording leaving their sight. The
working copy should be g further copies if needed.

265. utRority to break the seal on a master recording

result. A senior appropriate officer should make

ordings to be kept securely and their movements
rviewee or their legal adviser should be informed and

2 interviewee or their legal representative is present they
|ted to re-seal and sign the masterrecording.

266. When the master recording seal is broken, a record should be made of the
procedure followed, including the date, time, place and persons present. Where
the interview is not subsequently used in proceedings the recording media
should nevertheless be kept securely. Where no court proceedings result, it is
the responsibility of the appropriate officer to establish arrangements for the
breaking of the seal on the master recording media, where this becomes
necessary.

267. Where no court proceedings result, it is the responsibility of the appropriate
officer to establish arrangements for the breaking of the seal on the master
recording media, where this becomes necessary.

Particular record of actions taken under a disclosure order

268. In addition to the general provisions on taking records, the appropriate officer
should also keep copies of notices in writing issued under a disclosure order
(section 357(4)) together with full details of their issue and response.
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269. The record of an interview should contain the following, as appropriate:

e a copy of the invitation to interview letter;

¢ the date and place and time of the interview;

¢ the time the interview began and ended, the time of any breaks in the
interview and the names of all those present, subject to the provisions in
POCA relating to pseudonyms of officers of the NCA and members of
staff of a relevant Director®;

e any request made for financial and/or legal advice, and action taken on
that request;

o that the appropriate officer told the interviewee everything they were
required to tell hem under this code;

e the name of person(s) excluded from the intervi€
for that decision; and,

e the presence of an interpreter or appropriate
this.

room, and the reason

he reason for

270. In respect of interviews conducted under
record of interview should be held with a t
produced at the interview shoulgaalsgabe li
under the disclosure order. Recelpis s
should also be recorded.

e rity@of section 357(4), the

S e interview. Documents
d on a note of the action taken
given to the interviewee, and this

%> See sections 449 and 449A. Relevant Director has the meaning given by section 352(5A): in relation to England
and Wales & Northern Ireland it means the Director of Public Prosecutions or the Director of the Serious Fraud
Office
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Obtaining evidence from abroad

271. Section 375A makes provision for evidence to be obtained from overseas if a
person or property is subject to a civil recovery investigation, a detained cash
investigation or an exploitation proceeds investigation. This process should be

used to obtain “relevant evidence”®.

272. A judge may request overseas assistance as a result of an application by an
appropriate officer or a person subject to the investigation if the judge thinks
there is relevant evidence in a country or territory outside the United Kingdom.
Alternatively, a senior appropriate officer or a relevant Director®” may request
overseas assistance, directly and without making an application to a judge, if
they believe that there is relevant evidence in a country or territory outside the
United Kingdom. The relevant Directors are outside tigg scope of this code, but
are within the scope of the code of practice issued by Attorney General.

273. The appropriate officer or senior appropriate officer ¢ re that there is
material supporting their belief that there is rele d overseas.

274. “Relevant evidence” depends on the type @f i gafibn for which evidence is
being requested:

e inrelation to a civil recovgr inv n, evidence is relevant for the
purposes of identifying reco ble pfGperty or associated property, and
includes whethergaro 0 been recoverable property or
associated propert oh as held property, what property a
person holds or or the nature, extent or whereabouts of
property;

¢ inrelation j@aW@etainef cash investigation, evidence is relevant for the
purpose inveshi g the derivation of cash or whether cash is
iatended ny person to be used in unlawful conduct;

xploitation proceeds investigation, evidence is relevant if
ether a person is a qualifying offender, whether they have

275. Requests for assistance may be sent by a judge, or the senior appropriate officer
or a relevant Director®® to the government of the country or territory concerned,
or any authority recognised by the government of the country or territory
concerned as being appropriate for receiving requests, or a court or tribunal
which is specified within the request and which exercises jurisdiction in the place
where the evidence is to be obtained.

276. Alternatively, a request may be sent to the Secretary of State, who should
forward the request to the court, tribunal, government or authority in the country

¢ Section 375A(5)

>7See sections 449 and 449A. Relevant Director has the meaning given by section 352(5A): in relation to England
and Wales & Northern Ireland it means the Director of Public Prosecutions or the Director of the Serious Fraud
Office

¥ See sections 449 and 449A. Relevant Director has the meaning given by section 352(5A): in relation to England
and Wales & Northern Ireland it means the Director of Public Prosecutions or the Director of the Serious Fraud
Office
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or territory concerned.

In the case of urgency, a request may be sent via the International Criminal
Police Organisation (Interpol or Europol) or any person competent to receive it
under any provisions adopted under the EU Treaties, for onward transmission to
a court, tribunal, government or authority in the country or territory concerned.

Evidence obtained by means of a request for assistance cannot be used for any
purpose other than for the purposes of the investigation for which it was obtained
or for the purposes of certain proceedings® (or any proceedings arising out of
such proceedings). However, the court, tribunal, government or authority that
received the request and provided the evidence can consent to the use of the
evidence for other purposes.

‘N
\
™

%% See section 375B(3)
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