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         Windsor House 

By Email Only          Homes England – 6th Floor 
           50 Victoria Street 

London 
SW1H 0TL 

 
 
 
Dear  
 
RE: Request for Information – RFI3354 
 
Thank you for your request for information which we have processed in accordance with the Freedom of 
Information Act 2000 (FOIA).  
 
You requested the following information:  
 
Please provide copies of the following loan agreements signed by Homes England:  
 
1) The loan agreement between Homes England and QDD, a joint venture between Qatari Diar and DV4 Limited 
advised by Delancey, as described in this government publication: 
https://www.gov.uk/government/publications/build-to-rent-round-2-allocations/build-to-rent-round-2-signed-
contracts.  
 
2) Any agreements made between Homes England and Delancey or Delancey-led consortiums made under the private 
rental sector (PRS) guarantee scheme, aka PRSGS.  
 
3) The agreement was made between Homes England and the company overseeing the redevelopment of Earls Court 
(which had been acquired by Delancey in 2019) under the Home Building Fund. 
 
Response 
 
We can confirm that we do hold some information that falls within the scope of your request. 
 
Facility Agreement dated 27 March 2015 between Homes and Communities Agency and QDD EV N06 Limited and 
QDD EV N08 Limited 
 
Please find enclosed within Annex A (which is attached to this response) a copy of the Facility Agreement dated 27 
March 2015 between Homes and Communities Agency and QDD EV N06 Limited and QDD EV N08 Limited in respect 
of a term loan to finance the development of Plots N06 and N08 of the East Village, London E20.  
 
Credit Agreement dated 24 March 2016 between Homes and Communities Agency and Earls Court Partnership 
Limited 
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Please find enclosed within Annex B (which is attached to this response) a copy of the Credit Agreement dated 24 
March 2016 between Homes and Communities Agency and Earls Court Partnership Limited relating to certain 
infrastructure works at Earls Court Village London.  
 
You will note that redactions have been made to this disclosure, these redactions are supported by exemptions in 
accordance with the FOIA and are detailed below. 
 
Section 43 - Commercial interests 
 
We rely on section 43(2) of the FOIA as Homes England is not obliged to disclose information that would, or would 
be likely to, prejudice the commercial interests of any party. 
 
Some of the information requested and contained within both annexes engages section 43(2) of the FOIA as it is 
commercial in nature and its release would be likely to prejudice the commercial interests of Homes England and 
other interested parties to the information.  
 
Section 43 is a qualified exemption. This means that once we have decided that the exemption is engaged, Homes 
England must carry out a public interest test to assess whether it is in the wider public interest for the information to 
be disclosed. 
 
Arguments in favour of disclosure: 
 

• Homes England acknowledges there is a public interest in promoting accountability, transparency, public 
understanding and involvement in how Homes England undertakes its work and how it spends public 
money. 

 
Arguments in favour of withholding: 
 

• It would not be in the public interest to release information which would undermine Homes England ‘s 
ability to achieve the best value for the public purse. We provide development finance to developers of all 
sizes, as well as investing in partnerships and joint ventures to increase the pace and scale of our partners’ 
delivery and generate value for public money. To release this information would hinder our ability to 
negotiate the best possible deal for similar matters in the future as it would reveal our intentions and 
negotiating positions on commercial points and the value we place on these works. Agreements reached for 
this project are likely to serve as the basis for similar arrangements in the future. Therefore, disclosure of 
these matters would be prejudicial to Homes England; 
 

• Disclosure would also undermine confidence in Homes England by the wider industry, which would deter 
businesses from approaching us with proposals if they felt their sensitive commercial information would be 
released. If revealed to a wider audience, it would affect future negotiations for the same or similar services. 
Homes England needs to attract the developers who will apply the funding we have provided to deliver the 
homes that the market needs. Developers would be deterred from working with us and accessing our 
funding if they thought that their sensitive commercial and financial information would be disclosed, 
including the most commercially sensitive terms of the agreements they have entered into with us. That 
would not be in the public interest.  
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• The interests of the third parties involved would also be similarly affected by disclosure, as this would reveal 

financial strategies and analysis disclosed to Homes England that were not meant for release into the public 
domain. If released, their interests would be adversely affected as it could be used against them in 
negotiations for similar matters as other parties would have this prior knowledge of their business’ operating 
models, forecasts and financial information. To release this information would undermine future bids for 
similar works as it would reveal what has been agreed in this instance which could be used as a basis for 
obtaining an unfair advantage by other third parties. This would put them at a commercial disadvantage 
which would not be in the public interest as it would hinder their ability to conduct business in a competitive 
market if their bidding and pricing strategies were revealed in this way; and 
 

• Homes England has been unable to identify a wider public interest in disclosing the information requested. 
 
Having considered the arguments for and against disclosure of the information, we have concluded that at this time, 
the balance of the public interest favours non-disclosure. 
 
The full text of section 43 in the legislation can be found here: 
 
https://www.legislation.gov.uk/ukpga/2000/36/section/43 
 
Section 40 – Personal information 
 
We have redacted and are withholding information on the grounds that in constitutes third party personal data and 
therefore engages section 40(2) of the FOIA.  
 
To disclose personal data, such as names and signatures could lead to the identification of third parties and would 
breach one or more of the data protection principles. 
 
Section 40 is an absolute exemption which means that we do not need to consider the public interest in disclosure. 
Once it is established that the information is personal data of a third party and release would breach one or more of 
the data protection principles, then the exemption is engaged. 
 
The full text of section 40 in the legislation can be found here: 
 
https://www.legislation.gov.uk/ukpga/2000/36/section/40 
 
We can confirm that Homes England does not hold information as detailed in question 2 of your request. To 
conclude that the information is not held, we have searched with our Housing Guarantees Transactions team who 
would have the requested information if it were held. 
 
The FOIA does not oblige a public authority to create information to answer a request if the requested information is 
not held. The duty under section 1(1) is only to provide the recorded information held. 
 
The full text of section 1 in the legislation can be found here: 
 
https://www.legislation.gov.uk/ukpga/2000/36/section/1 
 



 
 
 
 

Date: 4 May 2021 
Our Ref: RFI3354 
Tel: 0300 1234 500 
Email: infogov@homesengland.gov.uk 

 
 

OFFICIAL  

Making homes happen 
 

 
Right to Appeal 
 
If you are not happy with the information that has been provided or the way in which your request has been handled 
you may request an internal review by writing to; 
 
The Information Governance Team 
Homes England – 6th Floor 
Windsor House 
50 Victoria Street 
London 
SW1H 0TL 
 
Or by email to infogov@homesengland.gov.uk  
 
You may also complain to the Information Commissioner however, the Information Commissioner does usually 
expect the internal review procedure to be exhausted in the first instance.  
 
The Information Commissioner's details can be found via the following link: 
 
https://ico.org.uk/ 
 
Please note that the contents of your request and this response are also subject to the Freedom of Information Act 
2000.  Homes England may be required to disclose your request and our response accordingly. 
 
Yours sincerely, 
The Information Governance Team 
For Homes England 
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DATED 27 MARCH 2015 

PARTIES 

(1) HOMES AND COMMUNITIES AGENCY of Arpley House, 110 Birchwood

Boulevard, Birchwood, Warrington, WA3 7QH (the “Original Lender”)

(2) HOMES AND COMMUNITIES AGENCY of Arpley House, 110 Birchwood

Boulevard, Birchwood, Warrington, WA3 7QH (the “Facility Agent”)

(3) QDD EV N06 LIMITED (company no. 09504858) whose registered office is at 6th

Floor, Lansdowne House, Berkeley Square, London W1J 6ER (the “N06

Borrower”) and

(4) QDD EV N08 LIMITED (company no. 09504889) whose registered office is at 6th

Floor, Lansdowne House, Berkeley Square, London W1J 6ER (the “N08 Borrower”
and, together with the N06 Borrower, the “Borrowers”)

OPERATIVE PROVISIONS 

1 DEFINITIONS AND INTERPRETATION 

1.1 Definitions 

In this Agreement: 

“125 Year Intermediate Lessee” means an Intermediate Lessee to whom a 125 

year lease is granted by an Intermediate Lessee to whom a 995 year lease is 

granted in connection with a Permitted Disposal. 

“Accession Letter” means a document substantially in the form set out in 

Schedule 8 (Intermediate Lessee Accession Letter ). 

“Account Bank” means a Pre-approved Bank or such other bank with the 

Requisite Rating as is approved by the Facility Agent from time to time. 

“Accounts” means each Disposal Proceeds Account, the Rectification Account, 

each Rent Account, each General Account, each Drawdown Account and any other 

bank account in the name of an Obligor which is designated by such Obligor and 
the Facility Agent as an “Account” for the purposes of this Agreement. 

“Act” means the Law of Property Act 1925. 

“Advisers” means the professional advisers appointed by the Facility Agent to 

advise any Finance Party under the Finance Documents. 

“Affiliate” means, in relation to any person, a Subsidiary or a Holding Company of 
that person or any other Subsidiary of that Holding Company. 

“Affordable Housing Provider” shall have the meaning ascribed to it in the 
Section 106 Agreement. 

“Agreed Form” means, in relation to any deed or document, the form agreed 

between the Original Lender and the Borrowers prior to the date of this Agreement, 
subject to such changes as the Facility Agent and the Obligors’ Representative, 

(each acting reasonably) may agree after the date hereof.   
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“Approved Contractor” means  or such other building contractor of 

similar standing approved by the Facility Agent, acting reasonably. 

“Approved Form” means in relation to any Intermediate Lease: 

(a) it is on terms consistent with those described in the Initial Certificate or

(b) it otherwise only contains such minor revisions as will not affect the overall

value of the Charged Assets or the validity or effect of the security

provided under this Agreement; or

(c) its form and terms are otherwise in a form approved by the Facility Agent

(acting reasonably); and

(d) the demise details and plans to be inserted are within the boundaries of

Property N06 and Property N08 as built.

“Approved Managing Agent” means each of: 

 and

(g) any other such managing agent as may be approved by the Facility Agent,
acting reasonably.

“Architect” means  or such other firm of 
architects appointed by  or, following the date of 

this Agreement, the relevant Borrower in connection with a Development and 
approved by the Facility Agent (acting reasonably) and the Obligors’ 

Representative. 

“Assured Shorthold Tenancy” means an assured shorthold tenancy of a 
Residential Unit granted by an Owner substantially in the form approved by the 

Facility Agent (acting reasonably). 

“Authorisation” means an authorisation, consent, approval, resolution, licence, 

exemption, filing, notarisation or registration. 

“Availability Period” means the period from and including the date of this 
Agreement to and including 31 March 2018 as may be extended in accordance with 

Clause 5.5 (Cancellation on expiry of Availability Period and further extension ). 

“Break Costs” has the meaning given in Schedule 11 (New Lender Terms ). 

“Budgeted Costs” means, in relation to each Development, the itemised 

budgeted costs and expenses relating thereto, supplied to the Facility Agent as a 
condition precedent under this Agreement on or before the first Utilisation Date 
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and, up to and including Practical Completion of the relevant Development, 

updated no less than monthly. 

“Building Contract” means each building contract to be entered into between a 

Borrower and the Approved Contractor for the construction of a Development. 

“Business Day” means any day (other than a Saturday or Sunday) on which 

banks are generally open in London for the conduct of Sterling banking business. 

“Certificate of Title Specified Matters” means all or any of the following to the 
extent that they are consistent with these arrangements as set out in the Initial 

Certificate: 

(a) the updating of the Initial Certificate so as to certify the title of the

Borrowers to the Property;

(b) the grant of the Headleases and (to the extent granted) each Intermediate

Lease;

(c) the entry into of any revised security pursuant to the 
 in accordance with the Intercreditor Deed;

(d) updated search results (other than any matters of a material adverse
nature that were not previously disclosed);

(e) arrangements with  in relation to permanent

transformers and relocation of the temporary common domain
transformers and associated infrastructure;

(f) approval from  to any variation to the boundaries of
the Property;

(g) matters referred to in Clause 17.9 (Planning ); and

(h) the matters referred to in paragraphs (b) (c) (e) and (f) of the definition of

Permitted Disposal in accordance with any other relevant provisions of this

Agreement.

“Certificate of Title” means the report on title prepared by  and 

addressed to (amongst others) the Finance Parties in relation to each Property and 
dated on or about the date of this Agreement, as the same is updated as a 

condition precedent to the first Utilisation of this Facility. 

“Charged Assets” means each and all of the assets, property, undertaking and 
other interests from time to time in respect of which a Security Interest has been 

created or was intended to be created under a Finance Document and the subject 
matter of each of them. 

“Collateral Warranty” means, in relation to a Development, an agreement to be 

entered into with the Security Agent by the Contractor, each Material Professional 
Consultant and each Material Sub-Contractor in the form prescribed under their 

respective contracts. 

“Commercial Unit” means a unit at a Property primarily used and designated as 

commercial premises. 

“Commitment” means: 



Execution copy 

Legal.40381163.12/JBLK/E0332.00616 4 

(a) in relation to the Original Lender, the amount set opposite its name under

the heading “Commitment” in Schedule 1, Part 1 (Original Lender ); and

(b) in relation to any other Lender, the amount of any Commitment

transferred to it under this Agreement,

to the extent not cancelled, reduced or transferred by it under this Agreement. 

“Compliance Certificate” means a certificate substantially in the form set out in 

Schedule 7 (Form of Compliance Certificate ). 

“Confidential Information” means all information relating to any Obligor, the 

, Subordinated Creditor, the Finance Documents or a Facility of 
which a Finance Party becomes aware in its capacity as, or for the purpose of 

becoming, a Finance Party or which is received by a Finance Party in relation to, or 
for the purpose of becoming a Finance Party under, the Finance Documents or a 

Facility from either: 

(a) any Obligor, the , a Subordinated Creditor or any of their
respective advisers; or

(b) another Finance Party, if the information was obtained by that Finance
Party directly or indirectly from any Obligor, the , a

Subordinated Creditor or any of their advisers,

in whatever form, and includes information given orally and any document,
electronic file or any other way of representing or recording information

which contains or is derived or copied from such information but excludes:

(i) information that:

(A) is or becomes public information other than as a direct or
indirect result of any breach by that Finance Party of

Clause 36 (Confidential information ); or

(B) is identified in writing at the time of delivery as non-
confidential by any Obligor, the , any

Subordinated Creditor or any of their respective advisers;
or

(C) is known by that Finance Party before the date the

information is disclosed to it in accordance with
paragraphs (A) or (B) above or is lawfully obtained by that

Finance Party after that date, from a source which is, as
far as that Finance Party is aware, unconnected with the

Obligors, the   or the Subordinated

Creditors and which, in either case, as far as that Finance
Party is aware, has not been obtained in breach of, and is

not otherwise subject to, any obligation of confidentiality.

“Construction Excluded Matters” means: 

(a) in connection with the Building Contract for Property N08:

(i) price

(ii) removal of lower basement
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(iii) reinstatement of cutback of building perimeter

(iv) change in shape, size and extent of canopies

(v) introduction of amenities area

(vi) possible reduction of two Residential Units

(b) in connection with the Building Contract for Property N06:

(i) price

(ii) set of drawings different from that used for Property N08

(iii) removal of lower basement

(iv) change in shape, size and extent of canopies

(v) introduction of amenities area

(vi) possible addition of [three] Residential Units.

“Construction Report” means the report prepared by  and 

addressed to (amongst others) the Finance Parties in relation to the Building 

Contracts and dated on or about the date of this Agreement, as the same is 
updated as a condition precedent to the first Utilisation of this Facility. 

“Contingency” means, in relation to a Development, the amount provided for 
contingency in the Budgeted Costs for that Development to the extent not allocated 

to any item of costs and expenses in accordance with Clause 18.7 (Cost Overruns 
and Use of Contingencies ). 

“Contractor” means the contractor appointed by a Borrower in relation to a 

Development being the Approved Contractor, a Pre-approved Contractor or such 
other firm of contractors approved by the Facility Agent (acting reasonably) from 

time to time.  

“Cost Overrun” means, in relation to a Development, at any time, the aggregate 

of the amount by which the costs and expenses certified by the Monitoring 

Surveyor (having consulted with and taken due regard to any representations made 
by the Obligors’ Representative and having taken into account any amount of 

Contingency allocated to those costs and expenses in accordance with 
Clause 18.7.2 (Cost Overruns and Use of Contingencies) as being the Projected 

Costs for that Development exceeds the most recently provided Budgeted Costs. 

 

“Cost Saving” means, in relation to a Development, at any time, the amount by 
which the Monitoring Surveyor (acting reasonably) is satisfied that any item of 
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costs and expenses comprised within the Projected Costs for that Development is 

less than the relevant Budgeted Costs for that item at that time. 

“CTA” means the Corporation Tax Act 2009. 

   
 

 

“Default” means any Event of Default or event or circumstance specified in 
Clause 21 (Events of Default and Acceleration ) which would (with the expiry of a 

grace period, the giving of notice, the making of any determination under the 
Finance Documents or any combination of any of the foregoing) be an Event of 

Default. 

“Development” means, in relation to each Property, the development of that 

Property, associated infrastructure, services and any other construction on that 

Property in accordance with the Development Details for that Property. 

“Development Details” means, in relation to each Property, the following 

information provided by the relevant Borrower in relation to the Development of 
that Property as a condition precedent to the first Utilisation of the relevant Facility: 

(a) the Specifications; and

(b) the Budgeted Costs,

each as varied from time to time in accordance with the terms of this Agreement. 

“Development Documents” means each Building Contract, Professional Contract 
and Collateral Warranty.  

“Development Party” means: 

(a) the Contractor;

(b) a Material Professional Consultant; and

(c) any other person agreed as such between the Facility Agent and the
Obligors’ Representative.

“Disposal Proceeds” means all capital monies or other sums or other 
consideration paid or payable in respect of the disposal of an Owner’s interest in all 

or any part of a Property. 

“Disposal Proceeds Account” means each account with the Account Bank 
designated as such by the Facility Agent and the Obligors’ Representative under 

this Agreement. 

“Disruption Event” means either or both of: 

(a) a material disruption to those payment or communications systems or to

those financial markets which are, in each case, required to operate in
order for payments to be made in connection with the Facility (or

otherwise in order for the transactions contemplated by the Finance
Documents to be carried out) which disruption is not caused by, and is

beyond the control of, any of the Parties; or
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(b) the occurrence of any other event which results in a disruption (of a

technical or systems-related nature) to the treasury or payments
operations of a Party preventing that, or any other Party:

(i) from performing its payment obligations under the Finance
Documents; or

(ii) from communicating with other Parties in accordance with the

terms of the Finance Documents,

and which (in either such case) is not caused by, and is beyond the control of, the 

Party whose operations are disrupted. 

“Drawdown Account” means each account with the Account Bank opened by a 

Borrower in the event that the Lenders do not agree to extend the Availability 
Period, as contemplated by Clause 5.5.4, and designated as the “Drawdown 

Account” by the Obligors’ Representative and the Facility Agent. 

 
 

 
 

 

 
 

 

“EC Reference Rate” means the most recent base rate for the UK published by 

the European Commission. 

“Employer’s Agent” means  or such other employer's agent 

appointed by  or, following the date of this 

Agreement, the relevant Borrower in connection with a Development and approved 
by the Facility Agent. 

“Environment” means all or any part of land (including any building structure or 
receptacle in, over or on it), water (including surface, coastal and groundwaters), 

and air (including the atmosphere within any natural or man-made structure or 

receptacle above or below ground). 

“Environmental Claim” means any claim, proceeding or investigation by any 

person in respect of any Environmental Law. 

“Environmental Law” means any Laws relating to the protection or pollution of 

the Environment, or the prevention of harm to human health and/or the health of 

other living organisms. 

“Environmental Permit” means any Authorisation required under any 

Environmental Law. 

“Event of Default” means any event or circumstance specified in 

Clause 21 (Events of Default and Acceleration ). 

“Facility” means each of the: 
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(a) N06 Facility; and

(b) N08 Facility,

(as the case may be) and together they are the “Facilities”.  

“Facility Limits” means the N06 Facility Limit and the N08 Facility Limit. 

“Facility Office” means the office or offices notified by a Lender to the Facility 

Agent in writing on or before the date it becomes a Lender (or, following that date, 

by not less than five Business Days’ written notice) as the office or offices through 
which it will perform its obligations under this Agreement. 

“Finance Document” means: 

(a) this Agreement;

(b) each Security Document;

(c)

(d)

(e) the Intercreditor Deed;

(f) each Utilisation Request; and

(g) any other document so designated in writing by both the Obligors’
Representative and the Facility Agent.

“Finance Party” means the Facility Agent or a Lender. 

“Financial Indebtedness” means Indebtedness in respect of: 

(a) monies borrowed;

(b) any preference share which is capable of redemption prior to the
Repayment Date;

(c) any amount raised by acceptance under any acceptance credit facility;

(d) any amount raised pursuant to any note purchase facility or the issue of

bonds, notes, debentures, loan stock or any similar instrument;

(e) the amount of any liability in respect of any lease or hire purchase contract
which would, in accordance with GAAP in the jurisdiction of the relevant

person’s incorporation, be treated as a finance or capital lease;

(f) receivables sold or discounted (other than any receivables to the extent

they are sold on a non-recourse basis);

(g) any amount raised under any other transaction (including any forward sale
or purchase agreement) having the commercial effect of a borrowing;

(h) any derivative transaction entered into in connection with protection
against or benefit from fluctuations in any rate or price (and, when
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calculating the value of any derivative transaction, only the marked to 

market value shall be taken into account);  

(i) any counter-indemnity obligation in respect of a guarantee, indemnity,

bond, standby or documentary letter of credit or any other instrument
issued by a bank or financial institution; and

(j) the amount of any liability in respect of any guarantee or indemnity for any

of the items referred to in paragraph (a) to paragraph (i).

“GAAP” means generally accepted accounting principles in the jurisdiction of 

incorporation of the relevant Obligor, including IFRS. 

“General Account” means each account with the Account Bank designated as 

such by the Facility Agent and the Obligors’ Representative under the terms of this 
Agreement.  

 

          
  

“HCA Standard Terms” means the terms set out in Schedule 10 (HCA Standard 
Terms ). 

“Headlease” means each of the N06 Headlease and the N08 Headlease. 

“Holding Company” means, in relation to a person, any other person in respect 

of which it is a Subsidiary. 

“IFRS” means international accounting standards within the meaning of the IAS 
Regulation 1606/2002 to the extent applicable to the relevant financial statements. 

“Indebtedness” means any obligation (whether incurred as principal or surety) 
for the payment or repayment of money, whether present or future, actual or 

contingent, sole or joint. 

“Initial Certificate” means the Certificate of Title delivered as a condition 
precedent to the signing of this Agreement.  

“Initial Valuation” means the valuation prepared by Savills dated as at the date 
of this Agreement and showing: 

(a) a Gross Development Value of not less than in respect of

Property N08;

(b) a Gross Development Value of not less than  in respect of

Property N06;

(c) the current Market Value of the Property (without the benefit of the

relevant Development having been carried out and in its condition at the
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time of the Valuation) of not less than  in respect of Property 

N06 and  in respect of Property N08; and 

(d) the reinstatement value of each Property for insurance purposes.

“Insurance Proceeds” means the proceeds of any insurance claim received by 
any Obligor. 

“Intercreditor Deed” means the intercreditor deed entered into on or around the 

date of the Mezzanine Facility Agreement in form and substance satisfactory to the 
Original Lender and made between, amongst others, the Mezzanine Lender, the 

Original Lender, the Security Agent and the Borrowers. 

“Interest Payment Date” means, in the case of each Facility,  the last day of 

each Interest Period or, on and following Practical Completion of the relevant 
Property, 31 March, 30 June, 30 September and 31 December in each year.  If, 

however, any such date is not a Business Day, the Interest Payment Date will 

instead be the next Business Day. 

“Interest Payment Start Date” means the date falling 18 months after Practical 

Completion. 

“Interest Period” means, in relation to a Loan, each period detailed in 

accordance with Clause 9 (Interest Periods ) and, in relation to an Unpaid Sum, 

each period determined in accordance with Clause 8.4 (Default interest ). 

 

“Intermediate Lessee” means each N06 Intermediate Lessee and each N08 

Intermediate Lessee. 

“ITA” means the Income Tax Act 2007. 

“Law” means any European Community legislation (including any regulation or 

directive), the common law or United Kingdom legislation (including subordinate 
legislation and any order or regulations made under such legislation), by law or 

order of any court or administrative tribunal which is in force in the United 
Kingdom. 

“Lease Document” means: 

(a) each N06 Intermediate Lease;

(b) each N08 Intermediate Lease;

(c) any Occupational Lease; or

(d) any other document designated as such by the Facility Agent and the

Obligors’ Representative.
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“Lender” means: 

(a) the Original Lender; and

(b) any person which has become a Party in accordance with

Clause 22 (Changes to the Finance Parties ),

which, in each case, has not ceased to be a Party in accordance with the terms of 

this Agreement. 

“Liabilities” means all monies, obligations and liabilities which shall from time to 
time (and whether on or at any time after any demand or judgment) be due, owing 

or incurred from any Obligor to the Finance Parties under the Finance Documents 
whether actually or contingently and whether solely or jointly with any other 

person and in whatever style or name and whether as principal or surety. 

“Loan” means a loan made or to be made under a Facility or the principal amount 

outstanding for the time being of that loan.  

 
 

 
 

 

 
 

 

“Majority Lenders”  mean a Lender or Lenders whose Commitments aggregate 

more than 662/3% of the Total Commitments (or, if the Total Commitments have 
been reduced to zero, aggregated more than 662/3% of the Total Commitments 

immediately prior to the reduction). 

“Managing Agent” means , an Approved Managing 
Agent or such other person as may be appointed as a managing agent of the 

Property in accordance with this Agreement. 

“Managing Agent’s Appointment” means the terms of appointment of the 

Managing Agent, which shall be in the form approved by the Facility Agent (such 

approval not to be unreasonably withheld or delayed and not to be withheld if such 
terms are substantially the same as the terms of appointment of  

 provided to the Facility Agent as a condition precedent to the first 
Utilisation of the Facility). 

“Manco” means  

“Margin” means  per cent. per annum. 

“Market Value” means the market value as that term is defined in the then 

current valuation guidance and standards issued by the Royal Institution of 
Chartered Surveyors. 

“Material Adverse Effect” means an event or circumstance which, taking into 
account all relevant circumstances, has a material adverse effect on: 
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(a) the ability of an Obligor, to perform its payment obligations under the

Finance Documents or its obligations relating to the completion of the
Development in accordance with the terms of the Finance Documents; or

(b) Mezzanine Finance Documents; or

(c) the legality or enforceability of any Finance Document or Mezzanine

Finance Document (subject to the Reservations) which, if capable of

remedy, is not remedied within 20 Business Days of the Obligors becoming
aware of the same.

“Material Professional Consultant” means each of: 

(a) the Architect;

(b) the Structural Engineer;

(c) the ME&P Consultant;

(d) the Employer's Agent;

(e) the Planning Consultant; and

(f) any professional consultant appointed after the date of this Agreement by

the Borrowers in connection with the design and construction of the
Development of a Property which in the opinion of the Monitoring Surveyor

(having due regard to the representations of the Obligors’ Representative)

has a material design responsibility other than any such consultant
disclosed to the Facility Agent prior to the date of this Agreement.

“Material Sub-Contractor” means: 

(a) any sub-contractor appointed by the Contractor in relation to

piling/groundworks, frame, cladding, MEP, lifts, canopies and balconies at
the Development; and

(b) any other sub-contractor appointed by the Contractor which the Monitoring

Surveyor and the Employer’s Agent (acting reasonably) have determined to
be a Material Sub-Contractor.

“Material Sub-Contractor Appointments” means the appointment documents 
in respect of each Material Sub-Contractor. 

“ME&P Consultant” means      or such other 

mechanical, electrical and plumbing consultant appointed by  
 or, following the date of this Agreement, the relevant Borrower in 

connection with the relevant Development and approved by the Facility Agent. 

“Mezzanine Agent” means the person identified as such in the Mezzanine Facility 

Agreement. 

“Mezzanine Borrower” means the person identified in the Mezzanine Facility 
Agreement. 

“Mezzanine Facility Agreement” means the mezzanine facility agreement dated 
on or about the date of this Agreement and entered into between, amongst others, 

the Mezzanine Borrower, the Mezzanine Agent and the Mezzanine Lender. 
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“Mezzanine Finance Documents” has the meaning given to “Finance 

Documents” in the Mezzanine Facility Agreement. 

“Mezzanine Lender” has the meaning given to “Lender” in the Mezzanine Facility 

Agreement. 

“Monitoring Surveyor” means such firm or firms acceptable to the Lender who 

are appointed from time to time by or on behalf of the Lender or the Security 

Agent (after consultation with the Obligors’ Representative) from time to time to 
advise in relation to the Development of a Property, on such terms as are 

acceptable to the Lender, acting reasonably.  

“Month” means a period starting on one day in a calendar month and ending on 

the numerically corresponding day in the next calendar month, except that: 

(a) (subject to paragraph (c)) if the numerically corresponding day is not a

Business Day, that period shall end on the next Business Day in that

calendar month in which that period is to end if there is one, or if there is
not, on the immediately preceding Business Day;

(b) if there is no numerically corresponding day in the calendar month in which
that period is to end, that period shall end on the last Business Day in that

calendar month; and

(c) if an Interest Period begins on the last Business Day of a calendar month,
that Interest Period shall end on the last Business Day in the calendar

month in which that Interest Period is to end.

The above rules will only apply to the last Month of any period. 

“Net Disposal Proceeds” means, in relation to a Development or a Property, the 
Disposal Proceeds derived from the disposal of such Development or Property after 

deducting costs and expenses (including any VAT chargeable in respect of those 

costs and expenses) incurred as a result of the relevant disposal and approved in 
writing by the Facility Agent (such approval not to be unreasonably withheld or 

delayed). 

“Net Rental Income” means Rental Income from a Residential Unit or 

Commercial Unit in respect of a Property other than (without double counting): 

(a) Tenant Contributions; and

(b) any amount of fees falling due for payment to the Managing Agent

pursuant to the Managing Agent’s Appointment.

“New Homes Warranty” means the new homes warranty from the New Homes 

Warranty Provider. 

“New Homes Warranty Provider” means  or such other 
provider which has been approved in writing by the Facility Agent (such approval 

not to be unreasonably withheld or delayed). 

“New Lender” shall have the meaning ascribed to it by Clause 22 (Changes to the 
Finance Parties ). 

“N06 Borrower” means QDD EV N06 Limited. 
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“N06 Facility” means the term loan facility made available to the N06 Borrower in 

the amount of the N06 Facility Limit for the Development in respect of Property 
N06 as described in Clause 2 (The Facilities ). 

“N06 Facility Limit” means  
 

“N06 Headlease” has the meaning given in Schedule 6. 

“N06 Intermediate Lease” means each lease of the N06 Property by an N06 
Intermediate Lessee. 

“N06 Intermediate Lessee” means each person to whom a 125 year or, as the 
case may be, a 995 year lease of the N06 Property has been granted, which has 

been approved in writing by the Facility Agent (acting reasonably) and who has 
acceded to the Agreement as an Owner and in respect of whom the documents 

listed in Schedule 9 (Intermediate Lessees – Accession Conditions Precedent ) have 

been provided. 

“N08 Borrower” means QDD EV N08 Limited. 

“N08 Facility” means the term loan facility made available to the N08 Borrower 
and, in the circumstances described in Clause 3.2.2, the N06 Borrower in the 

amount of the N08 Facility Limit for the Development in respect of Property N08 as 

described in Clause 2 (The Facilities ).  

“N08 Facility Limit” means  

 

“N08 Headlease” has the meaning given in Schedule 6. 

“N08 Intermediate Lease” means each lease of the N08 Property by an N08 
Intermediate Lessee. 

“N08 Intermediate Lessee” means each person to whom a 125 year or, as the 

case may be, a 995 year lease of the N08 Property has been granted, which has 
been approved in writing by the Facility Agent (acting reasonably) and who has 

acceded to the Agreement as an Owner and in respect of whom the documents 
listed in Schedule 9 (Intermediate Lessees – Accession Conditions Precedent ) have 

been provided. 

“Obligor” means each Borrower and, following accession as an Obligor in 
accordance with this Agreement, each Intermediate Lessee. 

“Obligors’ Representative” means QDD EV N08 Limited or such other person as 
the Borrowers and the Facility Agent may agree . 

“Occupational Lease” means any lease, agreement for lease, licence or other 

occupational interest subject to which an Owner’s interest in a Property is held now 
or in the future including any guarantee and rent deposit arrangements entered 

into under the terms of them. 

“Occupied” shall have the meaning ascribed to it in the Section 106 Agreement. 

“Owner” means: 
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(c) arising out of retention of title provisions in suppliers standard conditions;

or

(d) any Security Interest created with the prior written consent of the Facility

Agent.

“Plan” means the plan attached at Schedule 12. 

“Planning Acts” means the “consolidating Acts” as defined in the Planning 

(Consequential Provisions) Act 1990, and any other legislation relating to town and 
country planning in force from time to time and all orders, regulations and 

instruments relating to the use and/or occupation of a Property made under such 
Acts. 

“Planning Consultant” means  or such other firm of planning 
consultants appointed by  Limited or, following the date of 

this Agreement, the relevant Borrower in connection with the relevant 

Development. 

“Plot N05” means the land shown edged red and marked N05 on the Plan. 

“Plot N05 Conditions” means the Post Games Affordable Housing Units in Plot 
N05 are Substantially Complete and have been transferred to an Affordable 

Housing Provider.  

“Plot N16” means the land shown edged red and marked N16 on the Plan. 

“Plot N18” means the land shown edged red and marked N18 on the Plan. 

“Plot N19” means the land shown edged red and marked N19 on the Plan. 

“Practical Completion” means, in relation to each Property, the date upon 

which: 

(a) the criteria for the issue of the certificate of practical completion (as

defined in the Building Contract applicable to that Property) have been

met; and

(b) that certificate of practical completion has been issued in accordance with

the Building Contract.

“Post Games Affordable Housing Units” has the meaning given in the Section 

106 Agreement. 

“Pre-approved Bank” means  

“Pre-approved Contractor” means: 

(a) any of the following firms:
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; or

(b) any other firm or contractor agreed in writing by the Facility Agent (acting
on the instructions of the Original Lender) which in the opinion of the

Facility Agent is of comparable experience, reputation and financial
strength as the firms listed in (a) above.

“Private Rental” means the letting of a Residential Unit on the open market for 
private residential purposes.  

“Professional Contracts” means the appointments of the Material Professional 

Consultants. 

“Projected Costs” means, in relation to each Development, at any time, the latest 

estimate by the Monitoring Surveyor (having regard to the representations of the 
Borrowers) of each of the items of costs and expenses specified in the Budgeted 

Costs incurred, and to be incurred, by the relevant Borrower in connection with 

that Development. 

“Property” means each of Property N06 and Property N08.  

“Property N06” means the property so described in Schedule 6 (Property). 

“Property N08” means the property so described in Schedule 6 (Property). 

“Property Protection Loan” means a loan made by a Lender to the Borrower to: 

(a) finance the Development materially in accordance with the Specifications

(or as the Facility Agent may require to be updated where necessary to

comply with any law or for health and safety reasons); or

(b) otherwise protect or preserve any Security Interest, or assets the subject

of any Security Interest, constituted by the Security Documents,

in circumstances where an Obligor is obliged under a Finance Document but has 

failed to pay the relevant amount except where such failure is as a result of the 

Lender’s failure to fund a Utilisation it is obliged under this Agreement to fund. 

“Protected Party” means a Finance Party which is or will be subject to any 

liability, or required to make any payment, for or on account of Tax in relation to a 
sum received or receivable (or any sum deemed for the purposes of Tax to be 

received or receivable) under a Finance Document. 

“Public Body” means a public office or department of the Crown within the 
meaning of section 936(2)(c) of the ITA. 

“Qualifying Lender” means: 
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(a) a Lender which is beneficially entitled to interest payable to that Lender in

respect of a Loan under this Agreement and is:

(i) a Lender:

(A) which is a bank (as defined for the purpose of section 879
of ITA) making an advance under a Finance Document

and is within the charge to United Kingdom corporation

tax as respects any payments of interest made in respect
of that advance or would be within such charge as

respects such payments apart from section 18A of the
CTA; or

(B) in respect of an advance made under a Finance Document
by a person that was a bank (as defined for the purpose

of section 879 of ITA) at the time that that advance was

made and within the charge to United Kingdom
corporation tax as respects any payment of interest made

in respect of that advance; or

(ii) a Lender which is:

(A) a company resident in the United Kingdom for United

Kingdom tax purposes;

(B) a partnership each member of which is:

(1) a company so resident in the United Kingdom; or

(2) a company not so resident in the United Kingdom

which carries on a trade in the United Kingdom
through a permanent establishment and which

brings into account in computing its chargeable

profits (within the meaning of section 19 of the
CTA) the whole of any share of interest payable in

respect of that advance that falls to it by reason
of Part 17 of the CTA; or

(C) a company not so resident in the United Kingdom which

carries on a trade in the United Kingdom through a
permanent establishment and which brings into account

interest payable in respect of that advance in computing
the chargeable profits (within the meaning of section 19

of the CTA) of that company; or

(D) a Public Body; or

(iii) a Treaty Lender; or

(b) a Lender which is a building society authorised under the Building Societies
Act 1986 and which has the benefit of section 880 of ITA.

“Receiver” means any one or more receiver or receiver and manager or 
administrative receiver appointed by the Security Agent (whether sole, joint and/or 

several and including any substitute). 
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“Rectification Account” means the account with the Account Bank and any 

successor account opened and maintained by the Account Bank designated as such 
by the Facility Agent and the Obligors’ Representative under the terms of this 

Agreement.  

“Rent Account” means each account with the Account Bank designated as such 

by the Facility Agent and the Obligors’ Representative under the terms of this 

Agreement. 

“Rental Income” means the aggregate of all amounts paid or payable to or for 

the account of an Owner in connection with the letting of any part of the Property, 
including each of the following amounts: 

(a) rent, licence fees and equivalent amounts paid or payable;

(b) any sum received or receivable from any deposit held as security for

performance of a tenant's obligations (but not any Residential Unit

Deposit);

(c) a sum equal to any apportionment of rent allowed in favour of the Owner;

(d) any other moneys paid or payable in respect of occupation and/or usage of
the Property and any fixture and fitting on the Property including any

fixture or fitting on the Property for display or advertisement, on licence or

otherwise;

(e) any sum paid or payable under any policy of insurance in respect of loss of

rent or interest on rent;

(f) any sum paid or payable, or the value of any consideration given, for the

amendment, waiver, surrender or release of any lease;

(g) any sum paid or payable by any guarantor of any occupational tenant

under any lease;

(h) any Tenant Contributions; and

(i) any interest paid or payable on, and any damages, compensation or

settlement paid or payable in respect of, any sum referred to above less
any related fees and expenses incurred (which have not been reimbursed

by another person) by an Owner.

“Repayment Date” means  

“Repeating Representations” means each of the representations set out in 

Clause 13.1 (Status), Clause 13.2 (Binding obligations), Clause 13.3 (Non-conflict 
with other obligations), Clause 13.4 (Power and authority), Clause 13.5 (Validity 
and admissibility in evidence ) Clause 13.9.1,  (No Default ) Clause 13.13 (No 
proceedings pending or threatened) and Clause 13.17.1 (Legal and beneficial 
ownership of assets). 

“Requisite Consents” means those permissions (including planning permission 
and approval of reserved matters), consents, approvals, licences, certificates, 

registrations and authorisations which may be necessary to enable a Borrower to 
carry out, complete and use the relevant Development. 

“Requisite Rating” means, with respect to any person: 
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(a) a rating which meets the following requirements in relation to a bank at

which an Account is held, its short term unsecured debt instruments in
issue which are neither subordinated nor guaranteed with a rating of at

least two of the following: F2 (or better) by Fitch, P2 (or better) by
Moody’s and A-2 (or better) by S&P; or

(b) any bank in the United Kingdom at which an Account is held where that

bank has the express support of the Bank of England.

“Reservations” means each and all of the following reservations that: 

(a) equitable remedies may be granted or refused at the discretion of the
court;

(b) there are limitations on enforcement by laws relating to insolvency
generally and other laws generally affecting the rights of creditors;

(c) there is time barring of claims under the Limitation Act 1980 or other

applicable laws;

(d) there is the possibility that an undertaking to assume liability for or to

indemnify against non-payment of United Kingdom stamp duty land tax
may be void;

(e) there may be defences of set-off or counterclaim (provided that nothing in

this definition purports to grant to the relevant person any such right and
is without prejudice to any restriction contained in the Finance Documents)

and similar principles, rights and defences under the laws of any foreign
jurisdiction in which relevant obligations may have to be performed;

(f) the limitation of the enforcement of the terms of leases of real property by
laws of general application to those leases; and

(g) any other matters which are set out as qualifications or reservations as to

matters of law of general application in any legal opinions supplied to the
Facility Agent as a condition precedent on or before the first Utilisation

Date.

“Residential Unit” means a unit at a Property primarily used and designated as 

residential premises. 

“Section 106 Agreement” means the agreement made pursuant to Section 106 
of the Town and Country Planning Act 1990 dated 30 March 2012 as varied by the 

deed of variation and supplemental agreement, both dated 25 March 2014. 

“Security Agent” means the “Security Agent” under and as defined in the 

Intercreditor Deed. 

“Security Documents” means each of: 

(a) the debentures (including a legal charge over the Properties), granted by

the Owners in favour of the Security Agent; and

(b) any other document entered into by any Obligor creating or expressed to

create any Security Interest over all or any part of its assets in respect of
the obligations of any Obligor under any of the Finance Documents.
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“Security Interest” means any mortgage, pledge, lien, charge, security 

assignment, hypothecation, security trust, encumbrance or security interest and 
any other agreement or arrangement entered into to create or confer security over 

any asset. 

“Shareholder” means  

“Specifications” means the detailed drawings, specifications, layout plans, 

landscaping layout and relevant Development constraints plans, highways drainage 
and other infrastructure works submitted by the Borrowers and approved by the 

Facility Agent and the Monitoring Surveyor as a condition precedent under this 
Agreement before the first Utilisation Date and as amended from time to time with 

the consent of the Facility Agent (such consent not to be unreasonably withheld or 
delayed). 

“Structural Engineer” means  or such other 

structural engineer appointed by  or, following the 
date of this Agreement, the relevant Borrower in connection with the relevant 

Development and approved by the Facility Agent. 

“Subordination Accession Agreement” has the meaning given to it in a 

Subordination Agreement. 

“Subordination Agreement” means the subordination agreement in the Agreed 
Form and made between, amongst others, the Mezzanine Lender, the Original 

Lender, the Borrowers and the Shareholder. 

“Subordinated Creditor” means: 

(a) an Obligor;

(b) the 

(c) the Shareholder; or

(d) any other person who becomes a Subordinated Creditor in accordance with
this Agreement or a Subordination Agreement.

“Subordinated Creditors Security Documents” means any agreement creating 
a Security Interest in favour of a Subordinated Creditor as security for any 

Subordinated Debt provided by that Subordinated Creditor. 

“Subordinated Debt”, in relation to a Subordinated Creditor, has the meaning 
given to it in the Subordination Agreement entered into, or acceded to, by that 

Subordinated Creditor. 

“Subsidiary” means either a subsidiary within the meaning of section 1159 of the 

Companies Act 2006 or a subsidiary undertaking within the meaning of section 

1162 of the Companies Act 2006. 

“Substantially Complete” shall have the meaning ascribed to it in the Section 

106 Agreement.  

“Target Practical Completion Date” means: 

(a) in the case of Property N08, ; and
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(d) contracts in connection with any disposal expressly permitted by the terms

of this Agreement or made with the prior written consent of the Facility
Agent pursuant to Clause 16.4.2 (Disposals); and

(e) any other contracts so designated by the Obligors’ Representative and the
Facility Agent.

“Transfer Certificate” means a transfer certificate substantially in the form set 

out in Schedule 5 (Form of Transfer Certificate ) or any other form agreed between 
the Facility Agent and the Borrowers. 

“Transfer Date” means, in relation to a transfer, the later of: 

(a) the proposed Transfer Date specified in the relevant Transfer Certificate;

and

(b) the date on which the Facility Agent executes the relevant Transfer

Certificate.

“Treaty Lender” means a Lender which: 

(a) is treated as a resident of a Treaty State for the purposes of the Treaty;

and

(b) does not carry on a business in the United Kingdom through a permanent

establishment with which that Lender’s participation in the Loans is

effectively connected; and

(c) meets all other conditions in the Treaty for full exemption from United

Kingdom taxation on interest which relate to the Lender (including its tax
or other status, the manner in which or the period for which it holds any

rights under this Agreement, the reasons or purposes for its acquisition of
such rights and the nature of any arrangements by which it disposes of or

otherwise turns to account such rights).

“Treaty State” means a jurisdiction having a double taxation agreement (a 
“Treaty”) with the United Kingdom which makes provision for full exemption from 

tax imposed by the United Kingdom on interest. 

“UK Non-Bank Lender” means, where a Lender becomes a Party after the day on 

which this Agreement is entered into, a Lender which gives a Tax Confirmation in 

the Transfer Certificate which it executes on becoming a Party. 

“Unpaid Sum” means any sum due and payable but unpaid by an Obligor under 

the Finance Documents.  

“Utilisation” means a utilisation of a Facility. 

“Utilisation Date” means the date of a Utilisation, being the date on which the 

relevant Loan is to be made. 

“Utilisation Request” means a notice substantially in the form set out in 

Schedule 3 (Utilisation Request ) delivered in accordance with Schedule 
4 (Utilisation Request Timeline ). 

“Valuation” means the Initial Valuation and each other valuation, in form and 
substance satisfactory to the Facility Agent , prepared by the Valuer and addressed 
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to the Finance Parties in respect of each Borrower’s interest in the relevant 

Development on a Market Value basis. 

“Valuer” means  or such other valuer or surveyor as may be appointed 

by the Facility Agent (in consultation with the Borrowers) for the purposes of 
carrying out a valuation of the Property pursuant to this Agreement. 

“VAT” means: 

(a) any tax imposed in compliance with the Council Directive of 28 November
2006 on the common system of value added tax (EC Directive 2006/112);

and

(b) any other tax of similar nature, whether imposed in a member state of the

European Union in substitution for, or levied in addition to, such tax
referred to in paragraph (a) above, or imposed elsewhere.

1.2 Construction 

1.2.1 Headings in this Agreement are for convenience only and do not affect its 
construction or interpretation. 

1.2.2 Unless the contrary intention appears or where otherwise defined or interpreted, 
references in this Agreement to:  

(a) any party to any Finance Document shall be construed so as to include its

successors in title, permitted assigns and permitted transferees;

(b) a document in “agreed form” is a document which is previously agreed in

writing by or on behalf of the Borrowers and the Majority Lenders;

(c) “disposal” includes a sale, transfer, assignment, grant, lease, licence,

declaration of trust or other disposal, whether voluntary or involuntary,
and “dispose” will be construed accordingly.

(d) A “Finance Document” or “Transaction Document” or any other

agreement or instrument is a reference to that Finance Document or
Transaction Document or other agreement or instrument as amended,

novated, supplemented, extended or restated.

(e) “including” or “in particular” shall not limit words and expressions in

connection with which they are used;

(f) “in connection with”, “under”, “pursuant to”, “by virtue of” or “in
relation to” shall include each of the others;

(g) a time of day is a reference to London time;

(h) an obligation of any party to the Finance Documents (other than the

Lenders) to do something shall include an obligation to procure that it is

done and an obligation not to do something shall include an obligation not
to permit, suffer or allow it;

(i) “Indebtedness” includes any obligation (whether incurred as principal or
as surety) for the payment or repayment of money, whether present or

future, actual or contingent;
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(j) a Default which is “continuing” is continuing if it has not been waived in

writing by the Facility Agent or remedied;

(k) a “person” includes (where the context allows) any person, company,

corporation, government, state or agency of a state or any association,
trust or partnership (whether or not having separate legal personality);

(l) a “regulatory requirement” shall include any regulation, rule, official

directive, request or guideline (whether or not having the force of law
which, if not having the force of law, with which it is customary to comply)

of any governmental, intergovernmental or supranational body, agency,
department or of any regulatory, self-regulatory or other authority or

organisation;

(m) “Sterling or £” means pounds sterling; and

(n) a provision of law is a reference to that provision as amended or re-

enacted and includes subordinate legislation.

1.2.3 Unless a contrary indication appears, a term used in any other Finance Document 

or in any notice given under or in connection with any Finance Document has the 
same meaning in that Finance Document or notice as in this Agreement. 

1.2.4 This  Agreement is subject to the Intercreditor Deed. In the event of inconsistency 

between this Agreement and the Intercreditor Deed, the Intercreditor Deed shall 
prevail.  

1.2.5 The obligations of the Borrowers under each Finance Document are joint and 
several.  

1.3 Cost Overruns 

1.3.1 A Cost Overrun shall be regarded as funded: 

(a) to the extent an amount with respect to that Cost Overrun is deposited

into the General Account out of the proceeds of Subordinated Debt or
subscription by the Shareholder for ordinary shares in the share capital of

the relevant Borrower 
; or

(b) to the extent there is a Cost Saving that is available to be offset against

that Cost Overrun.

1.4 Disposition of Property 

The terms of any other Finance Document and of any side letters between the 
parties to this Agreement are incorporated into each Finance Document to the 

extent required for the purported disposition of the Property contained in any 

Finance Document to be a valid disposition in accordance with section 2(1) of the 
Law of Property (Miscellaneous Provisions) Act 1989. 

1.5 HCA Standard Terms 

For so long as the Original Lender or any other Public Body is a Finance Party 

under this Agreement, the provisions of Schedule 10 (HCA Standard Terms ) shall 
apply in addition, and without prejudice, to the remaining terms of this Agreement.  
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1.6 New Lender Terms 

Following the transfer of the Facility by the Original Lender to a New Lender which 
is not a Public Body, the provisions of Schedule 11 (New Lender Terms) shall apply 

in addition, and without prejudice, to the remaining terms of this Agreement. 

1.7 Development Undertakings 

In respect of the undertakings given by each Obligor under 

Clause 18 (Development Undertakings ), where consent is required from the Facility 
Agent to the terms of the Building Contracts for the Development: 

(a) in relation to the Building Contracts for both Property N06 and Property
N08, it shall be deemed unreasonable for the Facility Agent to withhold or

delay consent to any of the Construction Excluded Matters covered in
them; and

(b) it shall be deemed unreasonable for the Facility Agent to withhold or delay

consent to terms of the appointment of the Building Contract for Property
N06 if and to the extent that such terms are in substantially the same form

as those for the Building Contract for Property N08 as set out in the
Construction Report.

2 THE FACILITIES 

2.1 The Facilities 

Subject to the terms of this Agreement, the each Lender agrees to: 

(a) make available to the N06 Borrower the N06 Facility and, in the
circumstances and to the extent contemplated in Clause 3.2.2, the

unutilised amount of the N08 Facility; and

(b) make available to the N08 Borrower the N08 Facility,

in an aggregate amount equal to the Total Commitments. 

2.2 Property Protection Loan 

2.2.1 Subject to Clause 2.2.3 below, a Lender may, with the consent of the Facility 

Agent, make a Property Protection Loan whether requested by a Borrower or not. 

2.2.2 Each Property Protection Loan shall: 

(a) be repayable on demand made by the relevant Lender with the consent of

the Facility Agent and in any event shall be repayable on the Repayment
Date; and

(b) bear interest in accordance with Clause 8.4 (Default interest) as if it were
an overdue amount.

2.2.3 Unless an Event of Default has occurred and is continuing, a Lender shall give no 

less than ten Business Days’ prior written notice to the relevant Borrower of its 
intention to make a Property Protection Loan and that Lender shall not make that 

Property Protection Loan if that Borrower pays the amount it is obliged under a 
Finance Document to pay before the expiry of those ten Business Days. 
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2.3 Finance Parties’ rights and obligations 

2.3.1 The obligations of each Finance Party under the Finance Documents are several.  
Failure by a Finance Party to perform its obligations under the Finance Documents 

does not affect the obligations of any other Party under the Finance Documents.  
No Finance Party is responsible for the obligations of any other Finance Party under 

the Finance Documents. 

2.3.2 The rights of each Finance Party under or in connection with the Finance 
Documents are separate and independent rights and any debt arising under the 

Finance Documents to a Finance Party from an Obligor shall be a separate and 
independent debt. 

2.3.3 A Finance Party may, except as otherwise stated in the Finance Documents, 
separately enforce its rights under the Finance Documents. 

2.4 Obligors’ Representative 

Each Obligor irrevocably appoints the Obligors’ Representative on its behalf to 
supply all information concerning itself contemplated by this Agreement to the 

Lenders, to give all notices and instructions (including Utilisation Requests), to 
make such agreements and to effect the relevant amendments, supplements and 

variations capable of being given, made or effected by any Obligor notwithstanding 

that they may affect an Obligor, without further reference to or the consent of that 
Obligor. 

3 PURPOSE 

3.1 Purpose of the N06 Facility 

The N06 Borrower must apply all amounts borrowed by it under the N06 Facility 
towards financing the costs and expenses referred to in the Budgeted Costs for the 

Development of Property N06 as outlined in the Development Details and which 

include financing interest payable under this Agreement and costs and fees 
(including, without limitation, legal and valuation fees) incurred by the N06 

Borrower relating to this financing.  

3.2 Purpose of the N08 Facility 

3.2.1 The N08 Borrower must apply all amounts borrowed by it under the N08 Facility 

towards financing the costs and expenses referred to in the Budgeted Costs for the 
Development of Property N08 as outlined in the Development Details and which 

include financing interest payable under this Agreement and costs and fees 
(including, without limitation, legal and valuation fees) incurred by the N08 

Borrower relating to this financing. 

3.2.2 The N06 Borrower must apply all amounts borrowed by it under the N08 Facility 
pursuant to a Utilisation Request referred to in 4.3.1(a)(iii) towards financing the 

costs and expenses referred to in the Budgeted Costs for the Development of 
Property N06 as outlined in the Development Details and which include financing 

interest payable under this Agreement and costs and fees (including, without 
limitation, legal and valuation fees) incurred by the N06 Borrower relating to this 

financing. 
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3.3 No monitoring 

No Finance Party is bound to monitor or verify the application of any amount 
borrowed pursuant to this Agreement. 

4 CONDITIONS OF UTILISATION 

4.1 Conditions precedent to signing of this Agreement 

It shall be a condition precedent to the effectiveness of this Agreement that the 

Facility Agent has confirmed in writing to the Original Lender and the Borrowers 
that it has received the documents and other evidence listed in Schedule 2, Part 1 

(Conditions precedent to signing of this Agreement ) in form and substance 
satisfactory to it. 

4.2 Conditions precedent to first Utilisation 

A Borrower may not deliver a Utilisation Request in respect of the first Utilisation 

under this Agreement: 

(a) until the Facility Agent has received all of the documents and other
evidence listed in Schedule 2, Part 2 (Conditions precedent to first
Utilisation ) in form and substance satisfactory to the Facility Agent and the
Facility Agent has notified the Original Lender and the Borrowers in writing

that this is the case; and

(b) unless it has confirmed to the Facility Agent that:

(i) there is no outstanding breach of any term of any Development

Document; and

(ii) no person has disputed, repudiated or disclaimed liability under

any Development Document or evidenced an intention to do so,

where any such breach, dispute, repudiation or disclaimer would have a 

Material Adverse Effect. 

4.3 Further conditions precedent 

4.3.1 Subject to Clause 4.1 and Clause 4.2, a Lender will only be obliged to comply with 

Clause 5.4 (Lender’s participation ) if:  

(a) on the date of that Utilisation Request and on the proposed Utilisation

Date:

(i) no Default is continuing or would result from the proposed Loan;
and

(ii) the relevant Borrower has certified to the Facility Agent that the
Repeating Representations are true in all material respects and

has provided such additional evidence in support thereof as the

Facility Agent may reasonably require; and

(iii) in the case of a Utilisation Request from the N06 Borrower in

respect of the N08 Facility, Practical Completion of Property N08
has occurred and the Monitoring Surveyor has confirmed that any
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costs and expenses associated with the Development of Property 

N08 have been paid, or that funds are available to pay them;   

(b) immediately following the making of a Loan the relevant Loan (when

aggregated with all other Loans under the Facility then outstanding or
requested) would not exceed the Facility Limit for that Facility; and

(c) details of the costs to be funded from the relevant Loan have been

provided to and verified by the Monitoring Surveyor; and

(d) the Loan to Cost will not exceed per cent.; and

(e) there are no outstanding Cost Overruns that have not been funded.

4.3.2 For the avoidance of doubt, the requirements of Clause 4.3.1(a) shall apply equally 

to any request made by the N06 Borrower to utilise any unused portion of the N08 
Facility to finance the development of Property N06. 

5 UTILISATION 

5.1 Utilisation of a Facility 

Each Borrower may utilise the relevant Facility by delivery to the Facility Agent of a 

duly completed Utilisation Request in accordance with Schedule 4 (Utilisation 
Request Timeline ) not later than 10.00 am at least 10 days before the date on 

which a Loan is required. 

5.2 Completion of a Utilisation Request 

5.2.1 A Utilisation Request is irrevocable and will not be regarded as having been duly 

completed unless:  

(a) it specifies the purpose of the Loan; and

(b) the proposed Utilisation Date is a Business Day within the Availability
Period.

5.2.2 Evidence of the purpose of a Loan will comprise: 

(a) 

(i) an invoice (receipted if the Loan is to refinance the relevant

amount) submitted by a Development Party under a Development
Document; or

(ii) any other evidence of the cost or expense (receipted if the Loan is

to refinance the relevant amount) where the Loan is to finance or
refinance a cost or expense not incurred under a Development

Document; and

(b) a certificate from the relevant Borrower, countersigned by the Monitoring

Surveyor, confirming that the cost or expense to be financed or refinanced

by the Loan:

(i) is included in Budgeted Costs; and
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(ii) has not been the subject of a previous certificate under this

Clause 5.2 (Completion of a Utilisation Request ),

each in form and substance satisfactory to the Facility Agent. 

5.2.3 Only one Loan for each Borrower may be requested in each Utilisation Request. 

5.2.4 No more than one Loan for each Borrower may be requested in any calendar 

month. 

5.2.5 Each Borrower agrees to use reasonable endeavours to procure that all relevant 
information required by the Monitoring Surveyor to respond is provided in 

accordance with the timetable specified in Schedule 4 (Utilisation Request 
Timeline ). 

5.3 Currency and amount 

5.3.1 The currency specified in a Utilisation Request must be sterling. 

5.3.2 The amount of the proposed Loan must be an amount which is not more than the 

undrawn amount of a Facility. 

5.4 Lender’s participation 

5.4.1 If the conditions set out in this Agreement are met: 

(a) each Lender shall make each Loan available by the relevant Utilisation Date

through its Facility Office;

(b) the amount of each Lender’s participation in each Loan will be equal to the
proportion borne by its Commitments immediately prior to making that

Loan;

(c) the Facility Agent shall notify each Lender of the details of each Loan and

the amount of that Loan by 4.00 pm two clear Business Days before the
date on which that Loan is required.

5.5 Cancellation on expiry of Availability Period and further extension 

5.5.1 If first Utilisation under this Agreement has not occurred by 28 February 2017  the 
Facility Agent may (acting on the instructions of the Lenders) cancel the whole of 

the Facilities.  

5.5.2 Any undrawn part of a Facility shall be automatically cancelled on the last day of 

the Availability Period.   

5.5.3 Any cancellation under this Clause 5.5 (Cancellation on expiry of Availability Period 
and further extension ) shall reduce the relevant Commitment of the Lenders under 

the Facilities. 

5.5.4 Where the expiry of the Availability Period occurs prior to Practical Completion, the 

Lenders in their absolute discretion may consider an extension of the Availability 

Period but are in no way obligated to extend the Availability Period. 

5.5.5 If the Lenders do not agree to extend the Availability Period, then, subject to the 

Loan to Cost (calculated by reference to the most recent Budgeted Costs) being 45 
per cent. or less, each Borrower may draw the undrawn amount of the Facilities 
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and shall deposit the funds drawn into the relevant Drawdown Account.  Funds in a 

Drawdown Account after the Availability Period will be released to fund Budgeted 
Costs on the same terms as Loans drawn (or to be drawn) for the same purpose 

under this Agreement. 

5.6 Cancellation: non-commencement of Development 

The Facility in respect of a Property will be cancelled if the relevant Borrower fails 

to commence works for the Development of that Property by the Target Start Date 
for that Property, unless otherwise agreed between the Facility Agent and the 

relevant Borrower. 

6 REPAYMENT 

6.1 Repayment 

Subject to any provision of this Agreement requiring earlier payment, the Liabilities 

shall be paid and repaid in full on the Repayment Date. 

6.2 No reborrowing 

A Borrower may not reborrow any part of a Facility which is repaid. 

7 PREPAYMENT AND CANCELLATION 

7.1 Mandatory prepayment: illegality 

If, in any applicable jurisdiction, it becomes unlawful or contrary to any request 

from, or any requirement of, any central bank or fiscal, monetary or other authority 
(whether or not having the force of law, but, where not having the force of law, 

being a request or requirement with which institutions such as a Lender would be 
accustomed to comply) for a Lender to perform any of its obligations as 

contemplated by this Agreement or to fund or maintain its participation in any Loan 
or it becomes unlawful for any Affiliate of a Lender for that Lender to do so: 

(a) that Lender shall promptly notify the Facility Agent upon becoming aware 

of that event; 

(b) upon the Facility Agent notifying the relevant Borrower, the Commitment 

of that Lender will be immediately cancelled; and 

(c) the relevant Borrower shall prepay that Lender’s participation in the Loans:  

(i) on the last day of the Interest Period occurring after the Facility 

Agent has notified the relevant Borrower; or 

(ii) if earlier, the date specified by that Lender in the notice delivered 

to the Facility Agent (being no earlier than the last day of any 
applicable grace period permitted by law).  

7.2 Mandatory prepayment: change of control 
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7.3 Voluntary prepayment 

Subject to Clause 7.5 (General restrictions on cancellation and prepayment ) and 

Clause 10 (Indemnities ), a Borrower may, if it gives the Facility Agent not less than 

10 Business Days (or such shorter period as the Majority Lenders may agree) prior 
notice, prepay the whole or any part of any Loan (but, if in part, in a minimum 

amount of ). 

7.4 Voluntary cancellation 

Subject to Clause 7.5 (General restrictions on cancellation and prepayment ) and 

Clause 10 (Indemnities ), a Borrower may, if it gives to the Facility Agent: 

(a) not less than 5 Business Days (or such shorter period as the Majority 

Lenders may agree) prior notice; and 

(b) evidence in form and substance satisfactory to the Facility Agent (acting on 

the instructions of the Majority Lenders) that it has available to it (following 
such cancellation) sufficient funds to carry out and complete the relevant 

Development in accordance with the terms of this Agreement,  

cancel the whole or any part (being a minimum amount of  or an 
integral multiple thereof, if more) of the relevant Facility. Any cancellation under 

this Clause 7.4 (Voluntary cancellation) shall reduce the Commitments under the 
relevant Facility. 

7.5 General restrictions on cancellation and prepayment 

7.5.1 Any notice of cancellation or prepayment given under this Clause 7 (Prepayment 
and Cancellation ) shall be irrevocable and, unless a contrary indication appears in 

this Agreement, shall specify the date or dates upon which the relevant cancellation 
or prepayment is to be made and the amount of that cancellation or prepayment. 

7.5.2 Any prepayment under this Agreement shall be made together with accrued 

interest on the amount prepaid and Break Costs (if applicable) without premium, 
fee or penalty. 

7.5.3 No repayment, prepayment or cancellation is allowed except at the times and in 
the manner expressly provided for in this Agreement. 

7.5.4 No amount cancelled under this Agreement may be subsequently reinstated. 

7.5.5 Upon receipt of a notice of prepayment or cancellation, the Facility Agent will notify 

a Lender concerned promptly of the terms of such notice. 
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7.5.6 If all or part of a Loan is repaid or prepaid and is not available for redrawing (other 

than by operation of Clause 4.3 (Further conditions precedent)), an amount of the 
Commitments (equal to the amount of the Loan which is repaid or prepaid) will be 

deemed to be cancelled on the date of repayment or prepayment.  Any cancellation 
under this Clause 7.5.6 shall reduce the Commitments of the Lenders rateably. 

8 INTEREST 

8.1 Calculation of interest 

The rate of interest on each Loan for each Interest Period is the percentage rate 

per annum which is the aggregate of the: 

(a) Margin; and 

(b) the applicable EC Reference Rate as at the start of the relevant Interest 
Period. 

8.2 Payment of interest 

Except as provided in Clause 8.3 (Capitalisation ), each Borrower shall pay accrued 
interest on each Loan on each Interest Payment Date. 

8.3 Capitalisation 

8.3.1 Subject to Clause 8.3.2, Interest payable on each Interest Payment Date falling 

before the Interest Payment Start Date will be automatically capitalised on that 

Interest Payment Date and added to the principal amount of the Loan.  References 
to a Loan will include the capitalised interest added to it.  From and including  the 

Interest Payment Start Date, interest payable on each Interest Payment Date shall 
be payable by the Borrowers in cash or as otherwise agreed by the Lenders in their 

absolute discretion (acting reasonably). 

8.3.2 Clause 8.3.1 will not apply if: 

(a) to the extent any of the relevant interest is funded out of moneys in the 

Rent Account in accordance with the terms of the Intercreditor Deed; or 

(b) an Event of Default is continuing. 

8.3.3 The Borrowers will not be required to submit any Utilisation Request in respect of 
the capitalisation of interest under this Clause. 

8.4 Default interest 

8.4.1  
 

 
 

 

 
   

 
 

8.4.2 If any Unpaid Sum consists of all or part of a Loan which became due on a day 
which was not the last day of an Interest Period:  
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(a) the first Interest Period for that Unpaid Sum shall have a duration equal to 

the unexpired portion of the current Interest Period; and  

(b)  

 
 

8.4.3 Default interest (if unpaid) arising on the Unpaid Sum will be compounded with the 

Unpaid Sum at the end of each Interest Period applicable to that Unpaid Sum but 
will remain immediately payable. 

8.5 Notification of interest rate 

8.5.1 The Facility Agent shall promptly notify the Borrower of the determination of a rate 

of interest under this Agreement. 

8.6 Hedging 

8.6.1 Each Borrower has the right (but not the obligation) to enter into any master 

agreement, confirmation, schedule or other agreement for the purpose of hedging 
interest payable under this Agreement (each a “Hedging Agreement”). 

8.6.2 Each Hedging Agreement must be with a hedge counterparty acceptable to the 
Facility Agent (acting reasonably) and on such terms as are consistent with the 

terms of the Intercreditor Deed. 

9 INTEREST PERIODS 

9.1 Interest Periods 

9.1.1 The period for which each Loan is outstanding will be divided into successive 
Interest Periods. 

9.1.2 Prior to Practical Completion, each Interest Period for a Loan shall start on its 
Utilisation Date or (if already made) on the last day of its preceding Interest Period. 

The first Interest Period for a Loan will end on the final day of the month in which 

its Utilisation Date falls, with successive Interest Periods being one month in 
length.  

9.1.3 On and from Practical Completion, each Interest Period for a Loan shall start on its 
Utilisation Date or (if already made) on the last day of its preceding Interest Period 

and shall end on the next Interest Payment Date or such other period agreed 

between the Borrower and the Facility Agent (acting on the instructions of the 
Majority Lenders). 

9.2 Non-Business Days 

If an Interest Period would otherwise end on a day which is not a Business Day, 

that Interest Period will instead end on the next Business Day in that calendar 

month (if there is one) or the preceding Business Day (if there is not). 

9.3 Consolidation of Loans 

The Facility Agent may adjust the Interest Period of any Loan so as to ensure that 
the Interest Period of all Loans then outstanding expires on the same date and are 

then consolidated into, and treated as, a single Loan. 
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9.4 Changes to Interest Periods 

The Facility Agent and the Borrower may enter into such other arrangements as 
they may agree for the determination and adjustment of Interest Periods. 

10 INDEMNITIES 

10.1 Currency indemnity 

10.1.1 If any sum due from an Obligor under the Finance Documents (a “Sum”), or if any 

order, judgment or award given or made in relation to a Sum, has to be converted 
from the currency (the “First Currency”) in which that Sum is payable into 

another currency (the “Second Currency”) for the purpose of:  

(a) making or filing a claim or proof against that Obligor; or  

(b) obtaining or enforcing an order, judgment or award in relation to any 
litigation or arbitration proceedings,  

that Obligor shall, as an independent obligation, within five Business Days of 

demand, indemnify each Finance Party to whom that Sum is due against any cost, 
loss or liability arising out of or as a result of the conversion including any 

discrepancy between:  

(i) the rate of exchange used to convert that Sum from the First 

Currency into the Second Currency; and 

(ii) the rate or rates of exchange available to that person at the time 
of its receipt of that Sum. 

10.1.2 Each Obligor waives any right it may have in any jurisdiction to pay any amount 
under the Finance Documents in a currency or currency unit other than that in 

which it is expressed to be payable. 

10.2 Other indemnities 

Each Obligor shall, within five Business Days of demand, indemnify each Finance 

Party against any cost, loss or liability incurred by that Finance Party as a result of:  

(a) the occurrence of any Event of Default;  

(b) the failure of an Obligor to pay any amount due under a Finance Document 
on its due date;  

(c) funding, or making arrangements to fund, its participation in a Loan 

requested in a Utilisation Request but not made by reason of the operation 
of any provision of this Agreement (other than by reason of default or 

negligence by that Finance Party alone); or  

(d) a Loan (or part of a Loan) not being prepaid in accordance with a notice of 

prepayment given by or on behalf of a Borrower.  

10.3 Indemnity to the Facility Agent 

Each Obligor shall promptly indemnify the Facility Agent against any cost, loss or 

liability incurred by the Facility Agent (acting reasonably) as a result of 
investigating any event which it reasonably believes is a Default.  
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11 MITIGATION 

11.1 Mitigation 

Each Finance Party shall, in consultation with the Borrowers, take all reasonable 

steps to mitigate any circumstances which arise and which would result in the 
Facilities ceasing to be available or any amount becoming payable under or 

pursuant to, or cancelled pursuant to, Clause 7.1 (Mandatory prepayment: 
illegality ) including (but not limited to) transferring its rights and obligations under 
the Finance Documents to an Affiliate or another Facility Office.  This does not in 

any way limit the obligations of any Obligor under the Finance Documents. 

11.2 Limitation of indemnity 

11.2.1 The Borrowers shall within five Business Dates of demand indemnify each Finance 
Party for all costs and expenses reasonably incurred by that Finance Party as a 

result of steps taken by it under Clause 11.1 (Mitigation ). 

11.2.2 A Finance Party is not obliged to take any steps under Clause 11.1 (Mitigation ) if, 
in its opinion (acting reasonably), to do so might be prejudicial to it. 

12 COSTS AND EXPENSES 

12.1 Transaction expenses 

The Borrowers shall promptly and in any event within five Business Days of 

demand pay to the Facility Agent the amount of all costs and expenses pre-agreed 
with the Obligors’ Representative (including legal, valuation and other professional 

or other costs, fees and expenses) properly incurred by any of the Finance Parties 
in connection with the negotiation, preparation, printing, execution, syndication 

and perfection of:  

(a) this Agreement and any other documents referred to in this Agreement or 

in a Security Document; and  

(b) (without prejudice to Clause 12.2 (Amendment costs )) any other Finance 
Document executed after the date of this Agreement. 

12.2 Amendment costs 

If a party to any of the Finance Documents (other than a Finance Party) requests 

an amendment, waiver or consent or an amendment is required under this 

Agreement pursuant to a change of currency, the Borrowers shall, within five 
Business Days of demand, reimburse the Facility Agent for the amount of all costs 

and expenses pre-agreed with the Obligors’ Representative (including legal fees) 
reasonably incurred by the Facility Agent in responding to, evaluating, negotiating 

or complying with that request or requirement. 

12.3 Enforcement and preservation costs 

The Borrowers shall, within five Business Days of demand, pay to each Finance 

Party the amount of all reasonable costs and expenses (including reasonable legal 
fees) incurred by that Finance Party in connection with the enforcement of, or the 

preservation of any rights under, any Finance Document or Security Interest 
constituted by the Finance Documents and with any proceedings instituted by or 

against that Finance Party as a consequence of it entering into a Finance 
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Document, taking or holding the Security Interests constituted by the Finance 

Documents or enforcing those rights. 

13 REPRESENTATIONS AND WARRANTIES 

Each Obligor makes the representations and warranties set out in this 
Clause 13 (Representations and Warranties ) to each Finance Party and Security 

Agent on the date of this Agreement. 

13.1 Status 

13.1.1 Each Obligor is a company, duly incorporated and validly existing under the law of 

its jurisdiction of incorporation. 

13.1.2 It has the power to own its assets and carry on its business as it is being 

conducted. 

13.2 Binding obligations 

The obligations expressed to be assumed by it in each Finance Document are, 

subject to the Reservations, legal, valid, binding and enforceable obligations.  

13.3 Non-conflict with other obligations 

The entry into and performance by it of, and the transactions contemplated by, the 
Finance Documents do not and will not conflict with:  

(a) any Law or regulatory requirement applicable to it;  

(b) its constitutional documents; or  

(c) any agreement or instrument binding upon it or any of its assets or 

constitute a default or termination event (however described) under any 
such agreement or instrument, 

in each case, to an extent which would have a Material Adverse Effect. 

13.4 Power and authority 

13.4.1 It has the power to enter into, perform and deliver, and has taken all necessary 

action to authorise its entry into, performance and delivery of, the Finance 
Documents to which it is a party and the transactions contemplated by those 

Finance Documents. 

13.4.2 No limit on its powers will be exceeded as a result of the borrowing, grant of 

security or giving of guarantees or indemnities contemplated by the Finance 

Documents to which it is a party. 

13.5 Validity and admissibility in evidence 

13.5.1 Subject to the Reservations, all Authorisations required:  

(a) to enable it lawfully to enter into, exercise its rights and comply with its 

obligations under the Finance Documents to which it is a party; and  

(b) to make the Finance Documents to which it is a party admissible in 
evidence in its jurisdiction of incorporation and in England and Wales,  
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have been obtained or effected and are in full force and effect. 

13.5.2 All Authorisations necessary for the conduct of the business, trade and ordinary 
activities of the Obligors have been obtained or effected and are in full force and 

effect. 

13.6 Governing law and enforcement 

Subject to the Reservations: 

(a) where English law is the choice as the governing law of any Finance 
Document, such choice will be recognised and enforced in its jurisdiction of 

incorporation; and 

(b) any judgment obtained in England in relation to a Finance Document will 

be recognised and enforced in its jurisdiction of incorporation. 

13.7 No filings or stamp taxes 

13.7.1 It is not necessary that the Finance Documents be filed, recorded notarised or 

enrolled with any court or other authority or that any stamp, stamp duty land tax, 
registration, notarial or similar tax be paid on or in relation to those Finance 

Documents or the transactions contemplated by those Finance Documents except 
for any registration due under:  

(a) section 860 of the Companies Act 2006; and  

(b) the Land Registration Act 2002. 

13.7.2 Any disclosure currently required to be made by it to any relevant taxing authority 

in relation to stamp duty land tax payable on any transactions contemplated by or 
being financed by the Transaction Documents has been made. 

13.8 VAT 

No Borrower is a member of a value added tax group. 

13.9 No Default 

13.9.1 No Event of Default is continuing or would reasonably be expected to result from 
the making of any Utilisation or the entry into, or the performance of, or any 

transaction contemplated by, any Finance Document. 

13.9.2 No other event or circumstance is outstanding which constitutes (or, with the 

expiry of a grace period, the giving of notice, the making of any determination or 

any combination of any of the foregoing, would constitute) a default or a 
termination event (however described) under any other agreement or instrument 

which is binding on it or to which its assets are subject which has or is reasonably 
likely to have a Material Adverse Effect. 

13.9.3 As at the first Utilisation Date, there is no material outstanding breach of any term 

of any Development Document and no party to any such document has disputed, 
repudiated or disclaimed liability under any Development Document or threatened 

in writing an intention to do so. 
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13.10 No misleading information 

13.10.1 All written information supplied by it or on its behalf to the Lenders in connection 
with the Finance Documents and the relevant Development was true and accurate 

as at the date it was provided or as at the date (if any) at which it is stated. 

13.10.2 The financial projections included in any information provided in writing by it or on 

its behalf with respect to any Finance Document have been prepared on the basis 

of recent historical information and on the basis of reasonable assumptions. 

13.10.3 Nothing has occurred since the information referred to above was provided and no 

information has been given or withheld that results in any such information being 
untrue or misleading in any material respect. 

13.11 Auditing basis and no material change 

13.11.1 All its accounts and other financial information (whether or not audited) delivered 

to any Finance Party:  

(a) have been prepared in accordance with GAAP consistently applied; and  

(b) fairly represent its financial condition as at the date they were drawn up, 

unless, in either case, expressly disclosed in writing to the contrary to the Facility 
Agent along with the relevant statements. 

13.11.2 There has been no material adverse change in its financial condition, business or 

assets since the date of its latest balance sheet and accounts. 

13.12 Pari passu ranking 

Its payment obligations under the Finance Documents rank at least pari passu with 
the claims of all its other unsecured and unsubordinated creditors, except for 

obligations mandatorily preferred by law applying to companies generally. 

13.13 No proceedings pending or threatened 

No material litigation, arbitration or administrative proceedings of or before any 

court, arbitral body or agency which is likely to be adversely determined and, if 
adversely determined, would reasonably be expected to have a Material Adverse 

Effect, have (to the best of its knowledge and belief) been started, or expressly 
threatened in writing against it. 

13.14 Valuation 

13.14.1 All written information supplied by it or on its behalf to the Valuer for the purposes 
of each Valuation was true and accurate in all material respects as at its date or (if 

appropriate) as at the date (if any) at which it is stated to be given. 

13.14.2 Any financial projections contained in the information referred to in Clause 13.14.1 

have been prepared as at their date, on the basis of recent historical information 

and on the basis of reasonable assumptions. 

13.14.3 It has not omitted to supply any information to the Valuer which, if disclosed, 

would adversely affect the Valuation. 
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13.14.4 As at the first Utilisation Date, nothing has occurred since the date the information 

referred to in Clause 13.14.1 was supplied which, if it had occurred prior to the 
Initial Valuation, would have adversely affected the Initial Valuation in any material 

respect.    

13.15 Centre of main interests and establishments 

For the purposes of the Council of the European Union Regulation No 1346/2000 

on Insolvency Proceedings (the “Regulation”), its centre of main interest (as that 
term is used in Article 3(1) of the Regulation) is situated in its jurisdiction of 

incorporation and it has no “establishment” (as that term is used in Article 2(h) of 
the Regulations) in any other jurisdiction. 

13.16 Environmental 

Save as otherwise disclosed to the Facility Agent on or before the date of this 

Agreement:  

(a) it has all necessary Environmental Permits relating to the Development; 

(b) it is in compliance with all applicable Environmental Law and (in so far as 

necessary for the relevant stage of the relevant Development) all 
necessary Environmental Permits relating to the Development;  

(c) save as disclosed in a Certificate of Title, there is no Environmental Claim 

current or (to its knowledge and belief) pending or threatened (save where 
the same is immaterial) in relation to the Development. 

13.17 Legal and beneficial ownership of assets 

13.17.1 Save as disclosed in the Certificate of Title, each Obligor is (or will be from the 

Utilisation Date) the sole and absolute legal and beneficial owner of, and has good 
and valid title to, the Charged Assets charged (or intended to be charged) by such 

Obligor pursuant to the Security Documents, free from any Security Interest other 

than the Permitted Security Interests.  

13.17.2 Except as disclosed in the Certificate of Title: 

(a) all material consents, licences and authorisations required by it in 
connection with its ownership of the Property have been obtained or 

effected (as appropriate) and are in full force and effect;  

(b) no breach of any law or regulation (including in respect of any Tax) is 
outstanding which has a material adverse effect or is reasonably likely to 

have a material adverse effect on the value of the Property; 

(c) there is no covenant, agreement, stipulation, reservation, condition, 

interest, right or other matter which materially adversely affects the 

Property;  

(d) nothing has arisen or has been created or is outstanding which would be 

an overriding interest or an unregistered interest which overrides the first 
registration of or registered dispositions over the Property;  

(e) all facilities necessary for the enjoyment and use of the Property (including 
those necessary for the carrying on of any business of an Obligor at the 

Property) are enjoyed by the Property;  
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(f) no facility necessary for the enjoyment and use of the Property (including 

those necessary for the carrying on of any business of an Obligor at the 
Property) is enjoyed by the Property on terms entitling any person to 

terminate or curtail its use;  

(g) no Obligor has received any notice of any adverse claim by any person in 

respect of the ownership of the Property or any interest in it which would 

reasonably be expected to be determined in favour of that person, nor has 
any acknowledgement been given to any person in respect of the Property; 

and  

(h) the Property is held by the relevant Borrower free from any tenancy or 

licence other than those entered into in accordance with this Agreement. 

13.18 Security Interests 

13.18.1 Subject to the Reservations, each Security Document confers or, as the case may 

be, will confer, upon execution and delivery and, where applicable, registration, a 
first priority security interest of the type described. 

13.18.2 Save for a Permitted Security Interest, no Security Interest exists over any of its 
assets.  

13.19 No other business 

The Borrowers have not carried on any business or investment activities, and have 
not incurred any liabilities or undertaken any obligations, since its incorporation 

other than acquiring, owning, managing the Property, carrying out and completing 
the relevant Development and any activity referred to in or permitted by the 

Development Details or pursuant to a Transaction Document. 

13.20 Ranking of Security 

The security conferred by each Finance Document will have the ranking ascribed to 

it in the Intercreditor Deed. 

13.21 Share capital and ownership 

(a) The entire issued share capital in each Borrower is legally and beneficially 
owned by the Shareholder. 

(b) All of the shares in each Borrower are fully paid up. 

13.22 No employees 

It has not had, at any time, any employees or any obligation in respect of any 

retirement benefit or occupational pension scheme. 

13.23 Taxes paid 

It has duly and punctually paid all Taxes applicable to, or imposed on or in relation 

to it, its business, the Charged Assets or otherwise. 

13.24 Repetition of representations 

13.24.1 The representations set out in this Clause 13 (Representations and Warranties ) are 
made by each Obligor on the date of this Agreement. 
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13.24.2 The Repeating Representations are deemed to be made by each Obligor by 

reference to the facts and circumstances then existing on:  

(a) the date of any Utilisation Request and the first day of each Interest 

Period; and 

(b) in relation to Clause 13.11 (Auditing basis and no material change ), each 

date on which the relevant person delivers or is obliged to deliver the 

financial statements in accordance with Clause 14.1 (Financial 
statements ). 

14 INFORMATION UNDERTAKINGS 

The undertakings in this Clause 14 (Information Undertakings ) remain in force 

from the date of this Agreement for so long as any amount is outstanding under 
the Finance Documents or any Commitment is in force. 

14.1 Financial statements 

Each Obligor shall supply to the Facility Agent in sufficient copies for all the 
Lenders:  

(a) as soon as they become available, but in any event within 150 days after 
the end of each of its financial years, its audited financial statements for 

that financial year;   

(b) from the date of this Agreement, half-yearly profit and loss statements and 
balance sheets from each Borrower in respect of each Property prepared in 

accordance with GAAP and which give a true and fair reflection of each 
Borrower’s financial condition for that financial half-year; 

(c) promptly upon receipt, information on acceptance of, provision of or an 
offer of any other public financial assistance or guarantees in respect of 

the Development of the Properties; 

14.2 Compliance certificate 

Each Borrower shall supply to the Facility Agent, by no later than five Business 

Days before each Interest Payment Date which falls on or after Practical 
Completion, a Compliance Certificate signed by one of its directors setting out (in 

reasonable detail) computations as to compliance with Clause 15 (Financial 
Covenant ) in respect of the quarterly period ending on that Interest Payment 
Date. 

14.3 Requirements as to financial statements 

Each set of financial statements delivered pursuant to Clause 14.1 (Financial 
statements ) shall be:  

(a) certified by a director of the relevant company to which they relate as 
being a true and fair view of its financial condition as at the date as at 

which those financial statements were drawn up and as fairly representing 
the results of its operations for the period then ending; and  

(b) prepared using GAAP and that any change in the accounting practice or 
financial reference period from those used in the statements previously 

supplied are notified to the Facility Agent with sufficient information for the 
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Facility Agent to make an accurate comparison with the previous 

statements. 

14.4 Information: miscellaneous 

Each Borrower shall supply to the Facility Agent (in sufficient copies for all the 
Lenders, if the Facility Agent so requests): 

(a) all documents required by law to be dispatched by (i) each Obligor to its 

shareholders or members (or any class of them) or (ii) each Obligor’s 
creditors generally, in each case, at the same time as they are dispatched;  

(b) promptly upon becoming aware of them (to the extent they are able to 
lawfully disclose), the details of any litigation, arbitration or administrative 

proceedings or investigations which are current, threatened or pending 
against any Obligor and which if adversely determined, have a Material 

Adverse Effect; 

(c) notice of any court proceedings, arbitration or other legal proceedings (to 
the extent they are able to lawfully disclose) in respect of any claim 

relating to the Property  
 and such 

further information as the Facility Agent shall reasonably request in relation 

thereto; 

(d) promptly, such further information regarding its financial condition, 

business and operations as any Finance Party (through the Facility Agent) 
may reasonably request, provided that no Borrower shall be obliged to 

provide any information under this Clause 14.4(d) in relation to any 
investor in or shareholder of the Obligors or any Holding Company of the 

Obligors if that Borrower, acting reasonably deems such information to be 

of a highly sensitive or confidential nature. 

14.5 Information: property reporting following Practical Completion 

By no later than ten Business Days after each Interest Payment Date which falls on 
or after Practical Completion, each Borrower shall supply to the Facility Agent 

reports in respect of the quarterly period ending on that Interest Payment Date, 

containing the following information: 

(a) the number of Residential Units which are subject to binding Occupational 

Leases on that Interest Payment Date expressed as a percentage of the 
total number of Residential Units; 

(b) the aggregate contracted Rental Income under all Occupational Leases of 

Residential Units which are binding on that Interest Payment Date; 

(c) any Tenant Contributions under all Occupational Leases of Residential 

Units which are binding on that Interest Payment Date; 

(d) the weighted average lease length of the Occupational Leases of all 

Residential Units which are binding on that Interest Payment Date; 

(e) a tenancy schedule for each Commercial Unit; and 



  Execution copy 

Legal.40381163.12/JBLK/E0332.00616 44  

(f) details of any material capital expenditure which has been undertaken in 

the six month period prior to the relevant Interest Payment Date with 
respect to any Residential Unit or any Commercial Unit. 

14.6 Notification of default 

14.6.1 Each Obligor shall notify the Facility Agent of any Default (and the steps, if any, 

being taken to remedy it) promptly upon becoming aware of its occurrence. 

14.6.2 Promptly upon a request by the Facility Agent, each Borrower shall supply to the 
Facility Agent a certificate (which shall contain relevant figures and calculations) 

signed by one of its directors or senior officers on its behalf certifying that no 
Default is continuing (or, if a Default is continuing, specifying the Default and the 

steps, if any, being taken to remedy it). 

14.7 “Know your customer” checks 

14.7.1 If:  

(a) the introduction of or any change in (or in the interpretation, 
administration or application of) any law or regulation made after the date 

of this Agreement; 

(b) any change in the status of an Obligor, or the composition of the 

shareholders of an Obligor, after the date of this Agreement; or 

(c) a proposed transfer by a Lender of any of its rights and obligations under 
this Agreement to a party that is not a Lender prior to such transfer, 

obliges the Facility Agent or any Lender (or, in the case of Clause 14.7.1(c) above, 
any prospective new Lender) to comply with “know your customer” or similar 

identification procedures in circumstances where the necessary information is not 
already available to it, each Obligor shall promptly upon the request of the Facility 

Agent or any Lender supply, or procure the supply of, such documentation and 

other evidence as is reasonably requested by the Facility Agent (for itself or on 
behalf of any Lender) or any Lender (for itself or in the case of the event described 

in Clause 14.7.1(b) above, on behalf of any prospective new Lender) in order for 
the Facility Agent, Lender or, in the case of the event described in Clause 14.7.1(c) 

above, any prospective new Lender to carry out and be satisfied it has complied 

with all necessary “know your customer” or other similar checks under all 
applicable laws and regulations pursuant to the transactions contemplated in the 

Finance Documents. 

14.7.2 Each Lender shall promptly upon the request of the Facility Agent supply, or 

procure the supply of, such documentation and other evidence as is reasonably 

requested by the Facility Agent (for itself) in order for the Facility Agent to carry 
out and be satisfied it has complied with all necessary “know your customer” or 

other similar checks under all applicable laws and regulations pursuant to the 
transactions contemplated in the Finance Documents. 

15 FINANCIAL COVENANTS 

15.1 Loan to Value covenant 

Following Practical Completion of both Properties, the Loan to Value shall not at 

any time exceed  
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15.2 Rectification of breach of Loan to Value covenant 

15.2.1 No Default shall arise as a result of a breach, on any date, of 15.1 (Loan to Value 
covenant) provided that the Borrowers: 

(a) within five Business Days of the earlier of the Borrowers being aware of 
such breach or the Facility Agent notifying the Borrowers of such breach, 

notify the Facility Agent in writing that they will remedy such breach; and 

(b) within 15 Business Days of the earlier of the Borrowers being aware of 
such breach or the Facility Agent notifying the Borrowers of such breach, 

either: 

(i) prepay the Loans in accordance with Clause 7.3 (Voluntary 
prepayment ) (save that the 10 Business Days’ notice of 
prepayment shall not apply) in an amount such that, immediately 

following such prepayment, Clause 15.1 (Loan to Value covenant ) 

would be satisfied; and/or 

(ii) subject to Clause 15.2.3, deposit into the Rectification Account an 

amount which if applied in immediate prepayment in accordance 
with Clause 7.3 (Voluntary prepayment), Clause 15.1 (Loan to 
Value covenant) would be satisfied. 

15.2.2 In the event that a payment is made into the Rectification Account pursuant to 
Clause 15.2.1, such deposits will be released to the General Account specified by 

the Borrowers following two clear consecutive quarters of compliance with the Loan 
to Value covenant without consideration to any benefit to the Loan to Value 

covenant of any deposit in the Rectification Account. 

15.2.3 In the event that the aggregate amount of payments made by the Borrowers 

pursuant to Clause 15.2.1(b) equates to at least  of the Total Commitments as 

at the date of this Agreement, a breach of the Loan to Value covenant will not 
constitute a Default under this Agreement.  For the avoidance of doubt, any 

payments made pursuant to Clause 15.2.1(b)(ii) and subsequently released to a 
Borrower pursuant to Clause 15.2.2 shall not be included in any calculation 

pursuant to this Clause 15.2.3. 

16 GENERAL UNDERTAKINGS 

Each Obligor gives the undertakings in this Clause 16 (General Undertakings ) 
which remain in force from the date of this Agreement for so long as any amount is 
outstanding under the Finance Documents or any Commitment is in force. 

16.1 Authorisation 

It shall promptly:  

(a) obtain, comply with and do all that is necessary to maintain in full force 

and effect; and 

(b) supply certified copies to the Facility Agent of,  

any Authorisation required under any Law or regulatory requirement to enable it to 
perform its obligations under the Transaction Documents and to ensure the 

legality, validity, enforceability or admissibility in evidence in its jurisdiction of 

incorporation and in England and Wales of any Transaction Document. 
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16.2 Compliance with Laws 

It shall comply in all material respects with all Laws and regulatory requirements to 
which it may be subject. In addition, if an Obligor becomes aware of any non-

compliance with any applicable Law or regulation, or the Facility Agent notifies an 
Obligor of any non-compliance, the Facility Agent and that Obligor shall consult 

with each other for a reasonable period of time with a view to the Obligor 

complying with such applicable law or regulation or remedying the relevant breach 
as soon as reasonably possible after becoming aware of the same to the 

satisfaction of the Facility Agent (acting reasonably). 

16.3 Negative pledge 

16.3.1 It shall not create or permit to subsist any Security Interest over any of its assets. 

16.3.2 Clause 16.3.1 does not apply to any Permitted Security Interest. 

16.4 Disposals 

16.4.1 It shall not sell, lease, transfer or otherwise dispose of any asset, or business, 
undertaking or any investment of any nature. 

16.4.2 Clause 16.4.1 does not apply to any disposal made with the prior written consent 
of the Facility Agent or a Permitted Disposal.  

16.5 Merger 

It shall not take any steps with a view to entering into any amalgamation, 
demerger, merger or corporate reconstruction. 

16.6 Change of business 

Each Borrower shall:  

(a) only prior to Practical Completion, conduct the business of acquiring, 
owning, managing the Property, carrying out and completing the relevant 

Development and any related activities; and 

(b) only following Practical Completion, conduct the business of owning and 
managing the Property in each case including any activity referred to in the 

Development Details or pursuant to a Transaction Document; 

(c) not have any Subsidiary other than as agreed in writing by the Facility 

Agent; and  

(d) not enter into any joint venture or partnership. 

16.7 Financial Indebtedness 

It shall not incur any Indebtedness (including any Financial Indebtedness) other 
than Permitted Indebtedness. 

16.8 Lending and guarantees 

Save as specifically required or permitted by the Finance Documents, it shall not 
make:  
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(a) any loans (other than any Subordinated Debt) or grant any other form of 

credit; or 

(b) give any guarantee or indemnity, 

save as permitted by the Finance Documents or the Mezzanine Finance Documents.  

16.9 Acquisitions 

It shall not (without the prior written consent of the Majority Lenders or as 

permitted under this Agreement) make any acquisition or investment. 

16.10 Shares and dividends 

16.10.1 It shall not: 

(a) issue any further membership interests or shares (as appropriate) or alter 

any rights attaching to its membership interests of issued shares (as 
appropriate) as at the date of this Agreement unless such share capital is 

subject to Security Interests created under a Security Document; 

(b) pay, make or declare any dividend or other distribution or payment of a 
similar kind in respect of any of its membership interests or shares (as 

appropriate) or otherwise; or  

(c) redeem or purchase its own membership interests or shares (as 

appropriate) or provide financial assistance for any such redemption or 

purchase.  

16.10.2 Clause 16.10.1 above shall not apply to any payment by a Borrower out of monies 

standing to the credit of the General Account in circumstances where there is no 
Event of Default continuing and no Event of Default would result from that 

payment. 

16.11 Constitutional documents 

It shall not, without the prior written consent of the Majority Lenders, make any 

material change to any of its constitutional documents including its memorandum 
or articles of association if the same would have a Material Adverse Effect. 

16.12 VAT status 

16.12.1 It shall not form or be a member of any VAT group for the purposes of section 43 

of the Value Added Tax Act 1994 other than with another Obligor. 

16.12.2 It shall not revoke, or allow to be revoked, any option to tax the Property exercised 
under part 1 of schedule 10 of the Value Added Tax Act 1994 by it or a relevant 

associate or a relevant group member (as those expressions are defined for the 
purposes of that part). 

16.13 Other contracts 

16.13.1 It shall not enter into any contract other than:  

(a) the Transaction Documents;  
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(b) contracts required for the day to day management and development of the 

Property;  

(c) contracts entered into in the ordinary course of business and in accordance 

with the principles of good estate management; and  

(d) contracts expressly permitted or required by the Finance Documents. 

16.13.2 Save as otherwise expressly set out or permitted in this Agreement (or in the case 

of the Mezzanine Finance Documents as set out or permitted in the Intercreditor 
Deed (as applicable)) it shall: 

(a) take all steps reasonably available to it to procure the due and punctual 
performance by the other parties of their material obligations under it; and 

(b) not, except as permitted under the terms of this Agreement or without the 
prior written consent of the Facility Agent (such consent not to be 

unreasonably withheld or delayed) take any steps to, or agree to: 

(i) amend, extend, terminate, cancel, modify, rescind, release, vary or 
waive any terms of any Transaction Document (save, in the case 

of an amendment, modification or variation, which is immaterial, 
corrects a manifest error or is administrative in nature); 

(ii) surrender, assign or otherwise dispose of any Transaction 

Document; nor 

(iii) agree to a change of party to any Transaction Document. 

16.14 Taxes 

It shall: 

(a) maintain its tax residence solely in its jurisdiction of incorporation;  

(b) ensure that all Taxes payable by, or assessed upon, it are paid when due 

and payable except to the extent that they are contested in good faith and 

an adequate reserve has been set aside with respect to the unpaid Tax 
and payment can lawfully be withheld; and 

(c) comply, within all applicable time limits, with all requirements to make, 
deliver or amend returns required to be made by it to any tax authority. 

17 PROPERTY UNDERTAKINGS 

Each Obligor gives the undertakings in this Clause 17 (Property Undertakings ) 
which remain in force from the date of this Agreement for so long as any amount is 

outstanding under the Finance Documents or any Commitment is in force. 

17.1 Repair 

It shall from Practical Completion: 

(a) keep the Property (and any of the other Charged Assets which consist of 
buildings, structures or equipment) in good and substantial repair and 

condition in the same manner in which a prudent property owner in the 
same business as the Borrowers (taking into account wear and tear in the 
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ordinary course of using the Property or Charged Assets) would ensure 

and, when necessary, replace, rebuild and renew the same with items of 
similar quality and value; and 

(b) make good any want of repair in the Property and any fixture or fitting 
forming part of the Property, save to the extent that the obligation to 

repair is one to be undertaken by a tenant pursuant to an Occupational 

Lease unless it is unable to procure compliance by that tenant, having used 
all commercially reasonable endeavours to do so in which case the 

responsibility shall be that of the Borrower. 

17.2 Power to inspect and remedy 

17.2.1 Following Practical Completion, if it fails at any time to comply with the obligations 
of Clause 17.1 (Repair ), it shall subject to the terms of any Occupational Lease be 

lawful for the Facility Agent (acting upon the instructions of the Lenders) to:  

(a) upon giving reasonable notice (save in the case of an emergency), enter 
the Property, with or without agents; and 

(b) carry out such works and take such steps as it may determine (acting 
reasonably) are necessary to remedy or rectify the failure. 

17.2.2 The fees, costs and expenses of taking any such action referred to in Clause 17.2.1 

will be reimbursed by the Borrower to the Facility Agent upon demand. 

17.2.3 Nothing contained in this Clause 17 (Property Undertakings ) shall render any 

Finance Party liable to account as mortgagee in possession. 

17.3 Alterations 

17.3.1 It shall not:  

(a) do in or on the Charged Assets any waste, spoil or destruction, nor 

undertake any development on or otherwise make any structural alteration 

or addition to the Charged Assets, without the prior written consent of the 
Facility Agent (such consent not to be unreasonably withheld) and, if the 

Facility Agent gives consent, shall commence, carry out and complete the 
relevant works without delay in accordance with any conditions of consent 

and to the satisfaction of the Facility Agent (acting reasonably); nor 

(b) sever, unfix or remove any of the fixtures belonging to it except for the 
purpose of replacing the same with new or improved models. 

17.3.2 Clause 17.3.1 above shall not apply to: 

(a) the Development; 

(b) the maintenance of the buildings, plant, machinery, fixtures and fittings in 

accordance with the Transaction Documents or any Occupational Lease; or 

(c) the carrying out of non-structural improvements or alterations which affect 

only the interior of any building on the Property. 
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17.4 Granting of Intermediate Leases 

17.4.1 The Obligors shall procure the grant of the relevant Intermediate Leases within two 
months of Practical Completion of the relevant Property.  

17.4.2 Concurrently with the granting of an N06 Intermediate Lease and/or an N08 
Intermediate Lease, the: 

(a) N06 Borrower shall procure the accession of that N06 Intermediate Lessee 

to this Agreement as an Obligor and an Owner; and 

(b) N08 Borrower shall procure the accession of that N08 Intermediate Lessee 

to this Agreement as an Obligor and an Owner; and  

(c) the N06 Borrower and the N08 Borrower will procure that Manco enters 

into the relevant Intermediate Leases in the Approved Form and within one 
month thereafter the relevant Intermediate Lessee is admitted as a 

member of Manco.  

17.4.3 Each Borrower acknowledges and agrees that it will not enter into any N06 
Intermediate Lease or any N08 Intermediate Lease (as the case may be) without 

having complied with this Clause 17.4 (Granting of Intermediate Leases ). 

17.4.4 The accession of an N06 Intermediate Lessee and/or an N08 Intermediate Lessee 

pursuant to this Clause 17.4 (Granting of Intermediate Leases ) shall be subject to 

the satisfaction of the Intermediate Lessee Conditions Precedent at Schedule 
9 (Intermediate Lessees – Accession Conditions Precedent ), each such condition 

precedent to be in form and substance acceptable to the Facility Agent (acting 
reasonably). 

17.4.5 The Obligors shall procure that voting rights in relation to Manco are not exercised 
so as to have a material adverse effect upon the Charged Assets insofar as such 

rights are vested in a company within the same group of companies as  

 or as the Obligors.  

17.5 Pay rates, charges and taxes 

It shall punctually pay and discharge all existing and future rates and Taxes 
payable, charged or assessed on or in respect of the Charged Assets and/or their 

owner or occupier howsoever arising, save to the extent that any tenant under an 

Occupational Lease is responsible for the payment of such sums. 

17.6 Valuations 

The Facility Agent may, at any time following Practical Completion, require the 
Valuer to prepare a Valuation of the Property.  The relevant Borrower shall be liable 

to bear the cost of that Valuation: 

(a) once in every 12 Month period from the date of Practical Completion;  

(b) or where a Default is continuing; or 

(c) where any Valuation evidences a breach of the Loan to Value Covenant; or 

(d) for the purposes of determining whether any disposal of a Property in a 

single transaction is a Permitted Disposal for the purposes of paragraph (h) 
of the definition thereof. 
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The cost of any other Valuation shall be for the account of the Lenders. 

17.7 Environmental 

It shall:  

(a) comply, in all material respects, with all Environmental Law and maintain 
all Environmental Permits necessary for the relevant stage of the relevant 

Development;  

(b) inform the Facility Agent as soon as reasonably practicable upon becoming 
aware of the same of any: 

(i) Environmental Claim which has been commenced;   

(ii) any contamination to the Environment which might result in an 

Environmental Claim; and 

(iii) any Environmental Claim  which (to the best of its knowledge and 

belief) has been threatened against it,  

in each case, where the Environmental Claim would reasonably be 
expected, if adversely determined, to have a Material Adverse Effect; and  

(c) indemnify each Finance Party against any loss or liability which that 
Finance Party incurs as a result of any actual or alleged breach of any 

Environmental Law by any Obligor relating to the Charged Assets. 

17.8 Compulsory acquisition 

17.8.1 It shall promptly notify the Facility Agent if any government agency or authority 

makes an order for the compulsory purchase of any part of the Property. 

17.8.2 On receipt of a notice in accordance with Clause 17.8.1, the Facility Agent (acting 

reasonably) shall, if such compulsory purchase would reasonably be expected to 
materially adversely affect the value of the Property, be entitled to require a 

revised Valuation of the Property (at the cost of the relevant Borrower), which 

Valuation shall ignore any part of the Property the subject of that compulsory 
purchase. 

17.9 Planning 

It shall:  

(a) comply with any conditions attached to any planning permission relating to 

the Property and comply with all agreements or undertakings under any 
Planning Acts relating to the Property; and  

(b) not make any application for any planning permission or for any 
amendments to any Planning Permissions relating to the Property or enter 

into any agreements or undertakings under any Planning Acts relating to 

the Property without the prior written consent of the Facility Agent (such 
consent not to be unreasonably withheld or delayed) provided that this 

Clause 17.9(b) shall not apply to applications for shopfronts or other minor 
divisional changes, street and open space furniture, advertisements or 

plant for air conditioning or ventilation or any of the Construction Excluded 
Matters. 
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17.10 Notices 

It shall:  

(a) as soon as reasonably practicable upon becoming aware of the same notify 

the Facility Agent of any notice or order (or proposal for the same) in 
respect of the Charged Assets made by a competent authority;  

(b) produce them to the Facility Agent or the Advisers if requested by the 

Facility Agent; and  

(c) promptly and at its own cost, take all reasonable and necessary steps to 

comply with them to the extent required to do so by a competent 
authority, or (if required by the Facility Agent acting reasonably) make 

such representations or appeals and/or take such steps as the Facility 
Agent may reasonably require. 

17.11 Managing Agents 

17.11.1 No Obligor shall: 

(a) appoint any Managing Agent other than an Approved Managing Agent; 

(b) amend or waive the terms of any Managing Agent’s Appointment; or 

(c) terminate the appointment of any Managing Agent unless an Approved 

Managing Agent will, no later than the date of such termination, be 

appointed as a replacement Managing Agent, 

without the prior consent of, and on terms approved by, the Facility Agent (such 

approval not to be unreasonably withheld or delayed).  

17.11.2 The Borrowers must use commercially reasonable endeavours to ensure that the 

Managing Agent complies with the terms of the Managing Agent’s Appointment. 

17.11.3 The Borrowers must ensure that each Managing Agent of the Properties: 

(a) enters into a duty of care agreement with the Facility Agent in form and 

substance satisfactory to the Facility Agent (acting reasonably); 

(b) acknowledges to the Facility Agent that it has notice of the Security 

Interests created by the Finance Documents; and 

(c) agrees to pay all Net Rental Income received by it into the Rent Account 

without any withholding, set-off or counterclaim. 

17.11.4 If any Managing Agent is in default of its material obligations under the Managing 
Agent’s Appointment and, as a result: 

(a) an Event of Default occurs or is reasonably likely to occur; or  

(b) an Obligor is entitled to terminate the Managing Agent’s Appointment,  

then, if the Facility Agent (acting in a commercially reasonable manner) so 

requires, the relevant Obligor must promptly use its reasonable endeavours to: 

(i) terminate the Managing Agent’s Appointment; and 
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(ii) appoint a new Managing Agent in accordance with this Clause. 

17.12 Insurance 

17.12.1  At all times, from the first Utilisation Date and up to but excluding Practical 

Completion:  

(a) it shall effect and maintain (or procure the obtaining and maintenance of) 

insurance which: 

(i) insure each Obligor in respect of its interests in the relevant 
Property and the plant and machinery on that Property (including 

fixtures and improvements) for their full replacement value (being 
the total cost of entirely rebuilding, reinstating or replacing the 

relevant asset if it is completely destroyed, together with all 
related fees and demolition costs as recommended by as 

appropriate RICS-qualified professional) and to: 

(A) provide cover against loss of damage by fire, storm, flood, 
earthquake, lightning, explosion, impact, aircraft and 

other aerial devices and articles dropped from them, riot, 
civil commotion and malicious damage, bursting or 

overflowing of water tanks, apparatus or pipes and all 

other normally insurable risks of loss or damage; 

(B) provide cover for site clearance, shoring or propping up, 

professional fees and value added tax, where 
irrecoverable, together with adequate allowance for 

inflation; 

(C) provide cover against acts of terrorism, including third 

party liability, up to the limit of indemnity within the third 

party liability policy, arising from such acts to the extent 
available in the relevant market; and 

(D) provide cover for loss of anticipated rent/ revenue or 
delayed start up (DSU) cover (in respect of a period of not 

less than three years including provision for any increases 

in rent during the period of increases in rent during the 
period of insurance;  

(ii) include public liability and third party liability insurance; 

(iii) insure such other risks as prudent company in the same business 

as the relevant Borrower would insure; and 

(iv) in each case are in an amount, and in form, and with an insurance 
company or underwriters, acceptable to the Facility Agent; 

(b) it shall procure that the Security Agent is named as co-insured under each 
of the insurances created under this Clause 17.12.1 (the “Pre-Practical 

Completion Insurances”) (other than professional indemnity, public 
liability and third party liability insurances) and that the interests of the 

Security Agent are noted on each insurance policy but without liability on 

the party of the Security Agent or any other Finance Party for any premium 
in relation to those Pre-Practical Completion Insurances; 
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(c) it shall procure that the Pre-Practical Completion Insurances comply with 

the following requirements: 

(i) each of the Pre-Practical Completion Insurances must contain: 

(A) a non-invalidation and non-vitiation clause under which 
the Pre-Practical Completion Insurances will not be 

vitiated or avoided as against an insured party as a result 

of any circumstances beyond the control of that insured 
party or any misrepresentation, non-disclosure, or breach 

of any policy term or condition, on the part of any other 
insured party or any agent of any insured party; and 

(B) a waiver of the rights of subrogation of the insurer as 
against each Obligor and the Finance Parties;  

(ii) the insurers must give at least 14 days’ notice to the Security 

Agent if any insurer proposes to repudiate, rescind or cancel any 
Pre-Practical Completion Insurance, to treat it as avoided in whole 

or in part, to treat it as expired due to non-payment of premium or 
otherwise decline any valid claim under it by or on behalf of any 

insured party and must give the opportunity to rectify any such 

non-payment of premium within the notice period; and 

(iii) it shall be free to assign all amounts payable to it under each of its 

Pre-Practical Completion Insurances and all its rights in connection 
with those amounts in favour of the Security Agent; 

(d) it shall use all reasonable endeavours to ensure that the Facility Agent 
receives copies of the Pre-Practical Completion Insurances, receipts for the 

payment of premiums for insurance and any information in connection with 

the insurances and claims under them which the Facility Agent may 
reasonably require; 

(e) it shall promptly notify the Facility Agent of: 

(i) the proposed terms of any future renewal of any of the Pre-

Practical Completion Insurances; 

(ii) any material amendment, supplement, extension, termination, 
avoidance or cancellation of any of the Pre-Practical Completion 

Insurances made or, to its knowledge, threatened or pending; 

(iii) any claim and any actual or threatened refusal of any claim, under 

any of the Pre-Practical Completion Insurances; and 

(iv) any event or circumstance which has led or is reasonably likely to 
lead to a breach by any Obligor of any term of this Clause 17.12.1; 

(f) it shall: 

(i) comply with the terms of the Pre-Practical Completion Insurances; 

(ii) not do or permit anything to be done which may make void or 
voidable any of the Pre-Practical Completion Insurances; and 
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(iii) comply with all reasonable risk improvement requirements of its 

insurers; 

(g) it shall ensure that: 

(i) each premium for the Pre-Practical Completion Insurances is paid 
promptly and in any event within the agreed credit terms for which 

that premium is payable; and 

(ii) all other things necessary are done so as to keep each of the Pre-
Practical Completion Insurances in force; 

(h) if an Obligor fails to comply with any terms of this Clause 17.12.1, the 
Facility Agent may, at the expense of the Obligors effect any insurance and 

generally do such things and take such other action as the Facility Agent 
may reasonably consider necessary to prevent or remedy any breach of 

this Clause 17.12.1; and 

(i) except as provided below, the proceeds of any Pre-Practical 
Completion Insurances must, if the Facility Agent so requires, be 

paid into the Disposal Proceeds Account; 

(ii) to the extent required by the basis of settlement under any Pre-

Practical Completion Insurances or under any Lease Document, 

each Obligor must apply moneys received under any Pre-Practical 
Completion Insurances in respect of the relevant Property towards 

replacing, restoring or reinstating that Property; 

(iii) where Insurance Proceeds are with respect to loss of rent then 

such proceeds shall be payable to the relevant Obligor and shall be 
dealt with in the same manner as the insured rental sum, had it 

been received under the relevant Lease Document; 

(iv) moneys received under liability policies held by an Obligor which 
are required by that Obligor to satisfy established liabilities of the 

Obligor to third parties must be used to satisfy these liabilities; and 

(v) to the extent that the Insurance Proceeds of any claim in relation 

to any Pre-Practical Completion Insurance are not used in 

replacing, restoring or reinstating the relevant Property and do not 
in aggregate exceed  in respect of any one claim, they 

shall not be required to be paid into the Disposal Proceeds Account 
unless an amount of proceeds from Pre-Practical Completion 

Insurances (to the extent not used in replacing, restoring or 

reinstating that Property) in excess of  in aggregate has 
been received by the relevant Borrower in the preceding 12 

months, in which case all such proceeds shall be paid into the 
Disposal Proceeds Account if required by the Facility Agent 

pursuant to Clause 17.12.1(h)(i) above. 

17.12.2 At all times from and including Practical Completion: 

(a) it shall effect and maintain (or procure the obtaining and maintenance of) 

insurance which: 

(i) accords with the terms of any Headlease granted over the relevant 

Property and which will accord with any Intermediate Lease; and 
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(ii) provide cover for loss of rent (in respect of a period of not less 

than three years including provision for any increases in rent 
during the period of insurance (the “Loss of Rent Insurances”);  

(b) it shall procure that the insurable interests of the Security Agent are noted 
under the Loss of Rent Insurances but without liability on the part of the 

Security Agent or any other Finance Party for any premium in relation to 

the Loss of Rent Insurances;  

(c) it shall procure that the Loss of Rent Insurances comply with the following 

requirements: 

(i) the Loss of Rent Insurances must contain: 

(A) a non-invalidation and non-vitiation clause under with the 
Loss of Rent Insurance will not be vitiated or avoided as 

against an insured party as a result of any circumstances 

beyond the control of the insured party or any 
misrepresentation, non-disclosure, or breach of any policy 

term or condition, on the part of any other insured party 
or any agent of any insured party; and 

(B) a waiver of the rights of subrogation of the insurer as 

against each Obligor, the Finance Parties and the tenants 
of each Commercial Unit and each Residential Unit; 

(ii) the insurers must give at least 14 days’ notice to the Security 
Agent if any insurer proposes to repudiate, rescind, cancel any 

Loss of Rent Insurance, to treat it as avoided in whole or in part, 
to treat it as expired due to non-payment of premium or otherwise 

decline any valid claim under it by or on behalf of any insured 

party and must give the opportunity to rectify any such non-
payment of premium within the notice period; and 

(iii) the relevant Obligor must be free to assign all amounts payable to 
it under the Loss of Rent Insurances and all its rights in connection 

with those amounts in favour of the Security Agent; 

(d) it shall promptly notify the Facility Agent of: 

(i) the proposed terms of any future renewal of any of the Loss of 

Rent Insurances; 

(ii) any material amendment, supplement, extension, termination, 

avoidance or cancellation of any of the Loss of Rent Insurances 

made or, to its knowledge, threatened or pending; and 

(iii) any claim, and any actual or threatened refusal of any claim, 

under any of the Loss of Rent Insurances in excess of  

and shall, to the extent notice thereof is received by it, notify the Facility 

Agent of the same in relation any insurances of whatever nature 
maintained by Manco pursuant to any Headlease or any Intermediate 

Lease; 

(e) it shall comply with the terms of any insurance created under this 
Clause 17.12.2 (“Post-Practical Completion Insurance”) and not do or 
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knowingly permit anything to be done which may make void or voidable 

any of such insurance;  

(f) it shall ensure that each premium for the Loss of Rent Insurances is paid 

promptly; 

(g) if an Obligor fails to comply with any term of this Clause 17.12.2, the 

Facility Agent may, at the expense of the Obligors, effect any insurance 

and generally do such things and take such other action as the Facility 
Agent may reasonably consider necessary to prevent or remedy any 

breach of this Clause 17.12.2; and 

(i) any Insurance Proceeds (other than Insurance Proceeds which 

represent proceeds in respect of any Loss of Rent Insurances or 
liability policies) shall, to the extent required by the basis of 

settlement under any Post-Completion Insurance or under any 

Lease Document, be applied towards replacing, restoring or 
reinstating the relevant Commercial Units, Residential Units or 

otherwise in amelioration of the loss in respect of which the 
applicable claim was made; 

(ii) except as provided in Clause 17.12.1(g)(i) above,  if an Event of 

Default is continuing any proceeds of any Insurance Proceeds 
(other than Insurance Proceeds which represent proceeds in 

respect of any Loss of Rent Insurances or liability policies) must, if 
the Facility Agent so requires, be paid into the Disposal Proceeds 

Account for the application in accordance with the requirements of 
the Intercreditor Deed; 

(iii) insurance Proceeds in respect of any Loss of Rent Insurances will 

be treated as Rental Income and applied to have effect as if it 
were rental Income received over the period of the loss of rent; 

and 

(iv) moneys received under liability policies held by an Obligor which 

are required by that Obligor to satisfy established liabilities of the 

Obligor to third parties must be used to satisfy those liabilities. 

17.13 Failure to comply with insurance obligations 

If there is a failure to comply with any provision of this Agreement in relation to 
insurance, the Facility Agent and/or its nominees may (without reference to the 

Lenders and without any obligation to do so, but acting reasonably) immediately 

effect the insurance concerned at the expense of the Borrowers. 

17.14 Use 

17.14.1 The Property shall only be used for the purposes of carrying out and completing 
the relevant Development and thereafter for such uses contemplated by the 

Development Details. 

17.14.2 Without the prior written consent of the Facility Agent (such consent not to be 

unreasonably withheld), there shall be no application for any material change of 

use. 
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17.14.3 From and including Practical Completion of the Residential Units the Borrowers may 

not use or permit the use of any Residential Unit other than for Private Rental 
purposes. 

17.15 Title 

It shall: 

(a) exercise its rights and comply in all respects with any covenant, stipulation 

or obligation (restrictive or otherwise) at any time affecting a Property; and 

(b) not agree to any amendment, supplement, waiver, surrender or release of 

any covenant, stipulation or obligation (restrictive or otherwise) at any 
time affecting the Property without the prior written consent of the Facility 

Agent. 

17.16 Title deeds 

It shall deposit with the Security Agent the deeds and documents of title relating to 

the Property or an undertaking for them to be held to order. 

17.17 Records 

Each Borrower is to maintain and keep up to date a property information file in 
respect of the Property containing:  

(a) A register containing a summary of each of the Tenancy Agreements; 

(b) copies of all the Tenancy Agreements and any licences, rent review 
memoranda and other deeds or documents that are supplemental or 

ancillary to or that vary the Tenancy Agreements; 

(c) details of all rent and service charge payable; 

(d) copies of all insurance contracts and schedules for the Property and for any 
plant, machinery and equipment forming part of the Property; and 

(e) copies of all inspection certificates that are required to be kept in relation 

to any plant, machinery and equipment forming part of the Property.  

17.17.2 The Borrowers are to provide on request (and where lawful to do so) all copy 

documents and records in respect of the Property as may reasonably be required 
by the Facility Agent, any auditor of the Parties or any legal or other professional 

advisor or any regulatory or governmental body.  

17.17.3 The Borrowers will also retain (in a secure manner reasonably satisfactory to the 
Facility Agent) all original documentation relating to the Property including any 

relating to the New Homes Warranty together with copies of all relevant title 
information. 

18 DEVELOPMENT UNDERTAKINGS 

Each Obligor gives the undertakings in this Clause 18 (Development Undertakings ) 
which remain in force from the date of this Agreement for so long as any amount is 

outstanding under the Finance Documents or any Commitment is in force. 
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18.1 Requisite consents 

It shall:  

(a) as and when each are required for the purposes of the relevant 

Development, use reasonable endeavours to obtain all Requisite Consents 
where failure to do so would have a Material Adverse Effect;  

(b) observe and perform the terms of the Requisite Consents; and  

(c) do anything reasonably necessary to preserve and maintain in full force 
and effect and (where necessary) renew the Requisite Consents. 

18.2 The Development 

(a) It shall commence the design and demolition works in connection with the 

relevant Development (and the Monitoring Surveyor shall confirm the same 
to the Facility Agent) by the Target Start Date for that Property and carry 

out and complete that Development: 

(i) in accordance with the Development Details;  

(ii) in a good, proper and workmanlike manner and in accordance with 

general building practice and in any event to comply with the 
Construction (Design and Management) Regulations 2007;  

(iii) with all materials to be of the kinds and standards specified under 

the Building Contract; and 

(iv) without infringement of any rights, reservations, covenants, 

restrictions, stipulations or other encumbrances binding on it. 

18.3 Practical Completion 

Notwithstanding any other provision of this Agreement it shall achieve Practical 
Completion by the Target Practical Completion Date save for any reasonable 

extension of time approved by the Facility Agent (acting reasonably) permitted for 

force majeure events under the Building Contract. 

18.4 New Homes Warranty 

It shall procure that a cover note from the New Homes Warranty Provider is issued 
upon Practical Completion confirming the Residential Units have (in accordance 

with the New Homes Warranty) received a satisfactory final inspection. 

18.5 Professional indemnity 

It shall use commercially reasonable endeavours to procure that the Contractor, 

each Material Sub-Contractor and each Material Professional Consultant maintains 
professional indemnity insurance with a limit of not less than  in respect 

of each claim or such other amount as approved by the Facility Agent (acting on 

the instructions of the Lender). 

18.6 Alterations to Development 

It shall:  
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(a) not make any amendment, waiver or release of any Development 

Document; and 

(b) only be entitled to proceed with the relevant Development in accordance 

with the Development Details;  

save where prior notice has been given to the Facility Agent and the 

relevant variation:  

(i) is required by any Law for health and safety reasons; 

(ii) does not increase or decrease the size of each of Property N06 

and Property N08 by more than five units provided that for both 
together the number shall not be greater than five; 

(iii) does not have a material and adverse effect on the size, 
specification or lay-out of that Development; or  

(iv) shall not delay Practical Completion or occupation or use of that 

Development beyond the Target Practical Completion Date, 

or otherwise with the consent (such consent not to be unreasonably 

withheld or delayed) in writing of the Facility Agent (acting reasonably). 

18.7 Cost Overruns and Use of Contingencies 

18.7.1 It shall not, without the consent of the Facility Agent, incur any cost or expense for 

goods or services in connection with the relevant Development which is not 
anticipated in the Budgeted Costs unless it is funded by way of Subordinated Debt, 

the subscription by the Shareholder for further shares in the relevant Borrower, a 
Cost Saving  

 

18.7.2 Part or parts of the Contingency may be allocated to an item of costs and expenses 

in the Budgeted Costs provided that the Monitoring Surveyor confirms to the 

Facility Agent that the remaining unallocated Contingency shown in the Budgeted 
Costs, when aggregated with the remaining available Facility, the remaining 

available facility under the Mezzanine Facility Agreement and any amounts 
available to the relevant Borrower out of the proceeds of Subordinated Debt or 

subscription by the Shareholder for ordinary shares in the share capital of the 

relevant Borrower, will be sufficient to carry out and complete the Development as 
required by this Agreement.  The relevant amount of Contingency shall be allocated 

and the Budgeted Costs shall be amended accordingly.  A Borrower may not utilise 
the Contingency except in accordance with this Clause 18.7 (Cost Overruns and 
Use of Contingencies ). 

18.8 Provision of information relating to the Development and Plot N05 

18.8.1 Each Borrower must supply to the Facility Agent and the Monitoring Surveyor, on 

the last day of each month, the first of which starts on the date of this Agreement, 
details of the costs and expenses incurred in connection with the Development. 

These must include: 

(a) a report on progress of each item set out in the Budgeted Costs; 
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(b) a breakdown of the costs and expenses (together with any associated 

VAT) incurred by the Borrowers in connection with the Development to 
date; 

(c) a reconciliation of recoverable and irrecoverable VAT as against the most 
recent Budgeted Costs; 

(d) a comparison of costs and expenses incurred in connection with each item 

set out in the Budgeted Costs as against the anticipated cost or expense of 
that item set out in the Budgeted Costs and the resulting Cost Overruns 

and Cost Savings (if any); 

(e) a forecast of costs and expenses to be incurred with respect to each item 

set out in the Budgeted Costs during the next month and the Cost 
Overruns and Cost Savings (if any) anticipated as a result;  

(f) details of the amount of VAT: 

(i) paid by each Borrower in that month; or 

(ii) reclaimed and received by each Borrower in that month and, 

where applicable, details of the application of amounts received 
when applied to the Budgeted Costs; and 

(g) if sums have been deposited into any Drawdown Account pursuant to 

Clause 5.5.5 (Cancellation on expiry of Availability Period and further 
extension ), a monthly statement showing credits and debits into and out 

of each Drawdown Account. 

18.8.2 Upon request, each Borrower must provide to the Facility Agent and the Monitoring 

Surveyor such information relating to Plot N05 as they may reasonably require in 
relation to the progress of the development thereof and of the satisfaction of the 

Plot N05 Conditions. 

18.8.3 Upon not less than five Business Days’ notice from the Facility Agent, it shall give 
the Facility Agent and the Advisers (and in particular the Monitoring Surveyor) 

reasonable access to the Property subject to compliance with all reasonable health 
and safety rules and procedures (provided that the Borrowers shall not be obliged 

to provide any such access more than once in a calendar month unless the Facility 

Agent has reasonable grounds for believing that a Default has occurred and is 
continuing) and the information and assistance they require from time to time to 

enable them to monitor and evaluate the Development on behalf of the Facility 
Agent and in particular (but without limitation):  

(a) the progress of the Development;  

(b) the quality of the Development and materials; and 

(c) the costs being incurred. 

18.8.4 It shall: 

(a) hold project meetings on a regular basis at least once a month, giving to 

the Facility Agent and the Monitoring Surveyor at least five Business Days’ 
prior written notice of each meeting, together with copies of the agenda 

and papers to be considered at the relevant meeting, allow them to be 

present and participate at the discussions at meetings and give them 
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copies of the minutes of all meetings, including any which they do not 

attend; and 

(b) allow the Facility Agent to call a meeting with the Borrowers no more than 

once per financial quarter (or more frequently if the reasonable opinion of 
the Facility Agent an Event of Default has occurred and is continuing) on 

reasonable prior written notice being not less than five Business Days and 

ensure the Borrowers shall ensure that a representative with the necessary 
authority and knowledge of the relevant Development attend the meeting. 

18.8.5 Upon becoming aware of the same, it shall notify the Monitoring Surveyor of the 
appointment of any sub-contractor which has a material [design] responsibility or a 

significant value, whereupon the Monitoring Surveyor (having regard to 
representations of the Obligors’ Representative) will determine (acting reasonably) 

whether or not that sub-contractor is a Material Sub-Contractor. 

18.9 Inspection of Development and Practical Completion 

It shall:  

(a) allow the Advisers to inspect the Development at any time upon not less 
than five Business Days’ notice prior to the date on which the Employer's 

Agent intends to carry out an inspection of the Development in connection 

with the issue of a statement of Practical Completion and, if the Advisers 
make observations about the Development, particularly about items which 

they consider necessary to be done before the statement of Practical 
Completion is issued, give due regard to those observations (but without 

limiting the rights and obligations of the Employer's Agent in relation to the 
issue of the statement of Practical Completion);  

(b) procure that a copy of the statement of Practical Completion is delivered to 

the Facility Agent and its Monitoring Surveyor as soon as reasonably 
practicable upon receipt; and  

(c) take all practicable steps to procure the making good of all items 
reasonably specified in any snagging or defects list issued pursuant to the 

terms of the Building Contract on or following Practical Completion and the 

making good of all such defects within the rectification period specified in 
the Building Contract. 

18.10 Appointment of Contractor and the Material Professional Consultants  

18.10.1 Other than in respect of the appointment of: 

(a) any of the Material Professional Consultants appointed on or before the 

date of this Agreement; 

(b) an Approved Contractor under a Building Contract; or  

(c) a Material Sub-Contractor under a Material Sub-Contractor Appointment,  

it shall obtain the prior written consent of the Facility Agent (acting on the 

instructions of the Majority Lenders) to the appointment (and to the terms of 
appointment and (save for variations made in accordance with 

Clause 18.6 (Alterations to Development )) any variation or termination of them) of 

any: 
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(i) Contractor; or 

(ii) Material Professional Consultant in relation to the Development, 

such consent not to be unreasonably withheld or delayed. 

18.10.2 It shall as soon as reasonably practicable procure a Collateral Warranty in favour of 
the Security Agent from any Contractor, Material Sub-Contractor and Material 

Professional Consultant. 

18.11 Termination of Contractor and/or Material Professional Consultant 

18.11.1 If a Borrower becomes entitled to terminate the employment of the Contractor or 

any Material Professional Consultant under a Development Document, that 
Borrower shall on request by the Facility Agent (acting reasonably):  

(a) terminate such employment;  

(b) replace the relevant party with a new party approved by the Facility Agent 

under a new contract on terms approved by the Facility Agent (such 

approval not to be unreasonably withheld or delayed); and 

(c) simultaneously with any appointment, use commercially reasonable 

endeavours to obtain a Collateral Warranty from that new party (such 
approval not to be unreasonably withheld or delayed), provided that the 

Facility Agent will not require termination of the employment of the 

relevant person unless:  

(i) it considers that a failure to replace that person may have a 

material and adverse effect on the timing, cost, size, specification, 
value or quality of the relevant Development or adversely affect 

saleability of a Unit and/or that Development; and 

(ii) the relevant Borrower has failed to rectify the breach within 90 

days (or such other period agreed between that Borrower and the 

Lenders) of it becoming aware that such breach has occurred. 

18.11.2 In the event that the responsibility of the Contractor for ground conditions agreed 

under the Building Contract for Property N08 and/or the Building Contract for 
Property N06 is less than the full responsibility for ground conditions imposed by 

clause 2.41 currently prescribed for the Building Contract for Property N08 as set 

out in the Construction Report, the Borrower shall procure a collateral warranty 
from  in respect of their ground investigation 

report dated 10 September 2014 in relation to Property N08 and/or a collateral 
warranty in respect of their ground investigation report dated 11 February 2015 in 

relation to Property N06. 

18.12 Costs of Development 

It shall make provision in a manner satisfactory to the Lenders for the payment and 

discharge (to the extent not funded out of the Facilities) of all the costs, expenses 
and other sums required to carry out and complete the relevant Development. 

18.13 Monitoring Surveyor costs 

It shall, within five Business Days of demand, pay to the Lenders, the reasonable 

costs, fees and expenses properly incurred by it in relation to the employment of 
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the Monitoring Surveyor in relation to the Finance Documents to the extent that 

such amounts have, prior to an Event of Default, been pre-agreed by the Borrower, 
acting reasonably. 

18.14 VAT recovery 

It shall promptly and efficiently seek recovery, in the name of the relevant Obligor, 

of all VAT refunds to which that Obligor is entitled. 

18.15 Compliance with Development Documents 

It shall use reasonable endeavours to see that the parties to the Development 

Documents comply in all material respects with their obligations under the 
Development Documents and to enforce the terms of the Development Documents 

to the extent that it is commercially feasible to do so. 

18.16 Compliance with the Headlease 

The Obligors shall comply with their respective obligations under each of the 

Headleases (as tenant) and each Intermediate Lease (as both landlord and tenant) 
following their grant and shall procure compliance by Manco with its obligations 

under any such Intermediate Lease.  

18.17 Compliance with the CDM Regulations 

It shall provide or procure the provision to the Health and Safety Executive the 

particulars specified in schedule 1 of the  Construction (Design and Management) 
Regulations 2007 in respect of the relevant Development. 

19 ACCOUNTS 

The undertakings in this Clause 19 (Accounts ) remain in force from the date of this 

Agreement for so long as any amount is outstanding under the Finance Documents 
or any Commitment is in force. 

19.1 Establishment and maintenance of accounts 

19.1.1 Each Borrower shall, on or prior to the first Utilisation Date, open and maintain 
such Accounts in its name with the designated branch of the Account Bank as 

agreed with the Facility Agent and as contemplated by the Intercreditor 
Agreement.   

19.1.2 Each Account shall be denominated in Sterling. 

19.1.3 Each Borrower may pay to the Account Bank such reasonable transaction charges 
in accordance with the Account Bank’s usual practices for similar accounts as that 

Borrower may from time to time agree with the Account Bank.  No other fee or 
charges shall be paid to the Account Bank in respect of the Accounts. 

19.2 General provisions relating to the Account Bank 

19.2.1 The Account Bank shall initially operate out of its designated branch in the United 
Kingdom. 

19.2.2 If a Borrower so requests (and the Facility Agent consents (such consent not to be 
unreasonably withheld or delayed)), the Account Bank shall be changed to a Pre-

approved Bank or such other financial institution with the Requisite Rating which 
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agrees to that appointment and which has its designated branch in London and 

that Borrower shall do all such things as the Facility Agent reasonably requests to 
facilitate that change of Account Bank. 

19.3 General provisions relating to the Accounts 

19.3.1 Each Account shall:  

(a) bear interest at the rate agreed between the Account Bank and the 

Borrowers from time to time, such interest to be credited to that Account; 
and  

(b) save for each General Account and each Drawdown Account prior to the 
occurrence of an Event of Default which is continuing, name the Facility 

Agent (or officers of it) as sole authorised signatory. 

19.3.2 Each Borrower acknowledges that: 

(a) each Account Bank may maintain the Accounts in accordance with its usual 

practices and may from time to time sub-divide the Accounts or set up 
linked Accounts; 

(b) no Obligor (other than any 125 Year Intermediate Lessee) may open or 
maintain any other account other than the Accounts without the prior 

written consent of the Facility Agent; 

(c) a 125 Year Intermediate Lessee may open any accounts with the Account 
Bank that are subject to such security as the Facility Agent may require, 

acting reasonably;  

(d) despite any other provisions to the contrary, no amount may be released 

or transferred from any Account if that Account is, or would as a result of 
such release or transfer become, overdrawn or if an Event of Default 

(which is continuing) has occurred except, in each case, with the prior 

written consent of the Facility Agent or to pay the Liabilities in accordance 
with this Agreement; 

(e) on the Repayment Date or on any part of the Loans becoming immediately 
due and payable, the Facility Agent may apply the balance standing to the 

credit of each Account in or towards payment of the Liabilities; 

(f) this Clause 19 (Accounts ) does not limit or affect its obligations to pay the 
Liabilities in accordance with the Finance Documents; and 

(g) the Finance Parties shall not be responsible to any Borrower for any non-
payment of any of the Liabilities which could be paid out of monies 

standing to the credit of any Account nor shall the Finance Parties be liable 

for any withdrawal from an Account wrongly made (except for fraud, gross 
negligence or wilful misconduct by the Facility Agent). 

20 GUARANTEE 

20.1 Financial guarantee 

20.1.1 Subject to Clause 20.1.1(b) below, each Obligor (a “Guarantor Obligor”) 
irrevocably and unconditionally, jointly and severally: 
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(a) as principal obligor guarantees to the Lender prompt performance of each 

other Obligor's obligations under the Finance Documents; 

(b) undertakes with the Lender that whenever an Obligor (the “Defaulting 

Obligor”) does not pay any amount when due under the Finance 
Documents, the Guarantor Obligor will forthwith upon demand pay that 

amount as if the Guarantor Obligor instead of the Defaulting Obligor 

concerned were expressed to be the principal obligor; and 

(c) indemnifies the Lender on demand against any loss or liability suffered by 

it if any obligation guaranteed by the Guarantor Obligor under 
Clause 20.1.1(a) above, or undertaken by the Guarantor Obligor under 

Clause 20.1.1(b) above, is or becomes unenforceable, invalid or illegal. The 
amount payable by each Guarantor Obligor under this indemnity shall not 

exceed the amount it would have to pay under this Clause 20.1 (Financial 
guarantee ) if the amount claimed had been recoverable on the basis of a 
guarantee. 

20.1.2 Clause 20.1.1 above shall only apply on or after the occurrence of an Event of 
Default for so long as it is outstanding. 

20.2 Continuing guarantee 

The guarantee in this Clause 20 (Guarantee ) is a continuing guarantee and will 
extend to the ultimate balance of all sums payable by the Obligors, regardless of 

any intermediate payment or discharge in whole or in part. 

20.3 Reinstatement 

20.3.1 Where any discharge (whether in respect of the obligations of an Obligor or any 
security for those obligations or otherwise) is made in whole or in part or any 

arrangement is made on the faith of any payment, security or other disposition 

which is avoided or must be restored on insolvency, liquidation, administration or 
otherwise without limitation, the liability of each Guarantor Obligor under this 

Clause 20 (Guarantee ) shall continue or be reinstated as if the discharge or 
arrangement had not occurred. 

20.3.2 The Lender may concede or compromise any claim that any payment, security or 

other disposition is liable to avoidance or restoration. 

20.4 Waiver of defences 

The obligations of each Guarantor Obligor under this Clause 20 (Guarantee ) will 
not be affected by an act, omission, matter or thing which, but for this provision, 

would reduce, release or prejudice any of its obligations under this 

Clause 20 (Guarantee ) or prejudice or diminish those obligations in whole or in 
part, including (whether or not known to it or the Lender): 

(a) any time or waiver granted to, or composition with, an Obligor or other 
person; 

(b) any failure on the part of any person to satisfy its obligations under the 
Finance Documents; 

(c) the release of any other person under the terms of any composition or 

arrangement with any creditor of any member of the Group; 
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(d) the taking, variation, compromise, exchange, renewal or release of, or 

refusal or neglect to perfect, take up or enforce, any rights against, or 
security over assets of, an Obligor or other person or any non-presentation 

or non-observance of any formality or other requirement in respect of any 
instrument or any failure to realise the full value of any security; 

(e) any incapacity or lack of powers, authority or legal personality of or 

dissolution or change in the members or status of an Obligor or any other 
person; 

(f) any amendment (however fundamental) or replacement of a Finance 
Document or any other document or security so that references to that 

Finance Document or other document or security in this Clause 20 
(Guarantee ) shall include each amendment or replacement; 

(g) any unenforceability, illegality or invalidity of any obligation of any person 

under any Finance Document or any other document or security, to the 
intent that the obligations of each Guarantor Obligor under this Clause 20 

(Guarantee ) shall remain in full force and its guarantee be construed 
accordingly, as if there were no unenforceability, illegality or invalidity; 

(h) any postponement, discharge, reduction, non-provability or other similar 

circumstance affecting any obligation of an Obligor or any other person 
under a Finance Document resulting from any insolvency, liquidation or 

dissolution proceedings or from any law, regulation or order so that each 
such obligation shall for the purposes of the obligations of each Guarantor 

Obligor under this Clause 20 (Guarantee ) be construed as if there were no 
such circumstance; or 

(i) any natural disaster (including fire, lightning, explosion, storm, earthquake 

or flooding), war, riot, civil commotion, political or labour unrest or any 
other event either beyond the control of the person concerned or not 

foreseen prior to entering into any document, however fundamental, 
however, for the avoidance of doubt, insofar as the relevant obligation of 

the Guarantor Obligor is to use reasonable endeavours, nothing in this 

paragraph will change the nature of that obligation. 

20.5 Guarantor intent 

Without prejudice to the generality of Clause 20.4 (Waiver of defences ), each 
Guarantor Obligor  expressly confirms that it intends that its obligations under this 

Clause 20.5 (Guarantor intent ) shall extend from time to time to any (however 

fundamental) increase or addition of or to any of the Finance Documents and/or 
any facility or amount made available under any of the Finance Documents for the 

purposes of or in connection with any of the following: development financing 
business acquisitions of any nature; increasing working capital; enabling investor 

distributions to be made; carrying out restructurings; refinancing existing facilities; 
refinancing any other indebtedness; making facilities available to new borrowers; 

any other variation or extension of the purposes for which any such facility or 

amount might be made available from time to time; and any fees, costs and/or 
expenses associated with any of the foregoing. 

20.6 Immediate recourse 

Each Guarantor Obligor waives any right it may have of first requiring the Lender 

(or any trustee or agent on its behalf) to proceed against or enforce any other 
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rights or security or claim payment from any person before claiming from the 

Guarantor Obligor under this Clause 20 (Guarantee ). 

20.7 Appropriations 

Until all amounts which may be or become payable by the Obligors under or in 
connection with the Finance Documents have been irrevocably paid in full, the 

Lender (or any trustee or agent on its behalf) may: 

(a) refrain from applying or enforcing any other moneys, security or rights 
held or received by the Lender (or any trustee or agent on its behalf) in 

respect of those amounts, or apply and enforce the same in such manner 
and order as it sees fit and no Guarantor Obligor shall be entitled to the 

benefit of the same; and 

(b) hold in a suspense account any moneys received from a Guarantor Obligor 

or on account of the liability of a Guarantor Obligor under this Clause 20 

(Guarantee ). 

20.8 Non-competition 

20.8.1 Until all amounts which may be or become payable by the Obligors under or in 
connection with the Finance Documents have been irrevocably paid in full, no 

Guarantor Obligor  shall, after a claim has been made or by virtue of any payment 

or performance by it under this Clause 20 (Guarantee ): 

(a) be subrogated to any rights, security or moneys held, received or 

receivable by the Lender (or any trustee or agent on its behalf) or be 
entitled to any right of contribution or indemnity in respect of any payment 

made or moneys received on account of a Guarantor Obligor's liability 
under this Clause 20 (Guarantee ); 

(b) (unless so directed by the Facility Agent, in which case it shall) claim, rank, 

prove or vote as a creditor of an Obligor or its estate in competition with 
the Lender (or any trustee or agent on its behalf); or 

(c) (unless so directed by the Facility Agent, in which case it shall) receive, 
claim or have the benefit of any payment, distribution or security from or 

on account of an Obligor or exercise any right of set-off as against an 

Obligor. 

20.8.2 Each Guarantor Obligor shall hold in trust (which trust is not intended to create a 

Security Interest) for and forthwith pay or transfer to the Lender any payment or 
distribution or benefit of security received by it contrary to this Clause 20.8 (Non-
competition ) or as a result of a direction by the Lender under Clause 20.8.1(b) or 

Clause 20.8.1(c) above. 

20.9 Additional security 

This guarantee is in addition to and is not in any way prejudiced by any other 
security now or subsequently held by the Lender. 
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21 EVENTS OF DEFAULT AND ACCELERATION 

21.1 Non-payment 

A Obligor does not pay on the due date any amount payable pursuant to a Finance 

Document at the place and in the currency in which it is expressed to be payable 
unless: 

(a) its failure to pay is caused by: 

(i) administrative or technical error; or 

(ii) a Disruption Event; and 

(b) payment is made within five Business Days’ of its due date. 

21.2 Financial covenants 

An Obligor does not comply with Clause 15 (Financial Covenant) (subject to any 
cure rights and remedies set out therein). 

21.3 Other obligations 

21.3.1 An Obligor does not comply with any provision of the Finance Documents (to which 
it is a party) (other than those referred to in Clause 21.1 (Non-payment )). 

21.3.2 No Event of Default under Clause 21.3.1 shall occur if the failure to comply is 
capable of remedy and is remedied within five Business Days of the Facility Agent 

giving notice to the relevant Obligor or, if earlier, that Obligor becoming aware of 

the failure to comply. 

21.4 Misrepresentation 

Any representation or statement made or deemed to be made by an Obligor in the 
Finance Documents or any other document delivered by or on behalf of that 

Obligor under or in connection with any Finance Document (to which it is a party) 
is, in the opinion of the Facility Agent, or proves to have been, incorrect or 

misleading in any material respect when made or deemed to be made, unless the 

circumstances giving rise to the misrepresentation are:  

(a) in the opinion of the Facility Agent capable of remedy; and  

(b) remedied within five Business Days of the Facility Agent giving notice to 
the relevant Obligor or, if earlier, the Obligor becoming aware of the 

misrepresentation. 

21.5 Cross Default 

Any: 

(a) Financial Indebtedness of an Obligor is not paid when due nor within any 
originally applicable grace period; 

(b) Financial Indebtedness of an Obligor is declared to be or otherwise 

becomes payable before its specified maturity as a result of an event of 
default (however described); 
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(c) commitment for any Financial Indebtedness of an Obligor is cancelled or 

suspended by a creditor of an Obligor as a result of an event of default 
(however described); or 

(d) creditor of an Obligor becomes entitled to declare any Financial 
Indebtedness of an Obligor payable before its specified maturity as a result 

of an event of default (however described)  

and provided that this Clause shall not apply to any Financial Indebtedness incurred 
under the Mezzanine Facility Agreement or to any Subordinated Debt. 

21.6 Insolvency 

21.6.1 An Obligor is unable or admits its inability to pay its debts as they fall due, 

suspends making payments on any of its debts or, is deemed to, or is declared to, 
be unable to pay its debts under applicable law by reason of actual or anticipated 

financial difficulties, commences negotiations with one or more of its creditors with 

a view to rescheduling any of its indebtedness. 

21.6.2 A moratorium is declared in respect of any indebtedness of an Obligor.  If a 

moratorium occurs, the ending of the moratorium will not remedy any Event of 
Default caused by that moratorium. 

21.7 Insolvency proceedings 

21.7.1 Any corporate action, legal proceedings or other procedure or step is taken, or 
notice given, in relation to:  

(a) the suspension of payments, a moratorium of any indebtedness, winding-
up, dissolution, administration or reorganisation (by way of voluntary 

arrangement, scheme of arrangement or otherwise) of an Obligor; 

(b) a composition, assignment, adjustment, compromise, scheme or 

arrangement with any creditor of an Obligor; 

(c) the appointment of a provisional liquidator, a liquidator, receiver, 
administrator, administrative receiver, compulsory manager or other similar 

officer in respect of an Obligor or any of its assets; 

(d) the enforcement of any Security Interest over the assets of an Obligor; or 

(e) any analogous procedure or step is taken in any jurisdiction. 

21.7.2 Clause 21.7.1 does not apply to any:  

(a) reconstruction or amalgamation whilst solvent on terms previously 

approved in writing by the Facility Agent; and/or  

(b) a petition instituted against an Obligor (but not by them) for the winding-

up of that party which is frivolous or vexatious and is being diligently 

contested by the relevant party in good faith and is discharged within ten 
Business Days of the petition being made. 

21.8 Creditors’ process 

Any expropriation, attachment, sequestration, distress or execution affects any 

asset or assets of an Obligor and is not discharged within 30 days. 
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21.9 Cessation of Business 

An Obligor suspends or ceases to carry on, (or threatens to suspend or cease to 
carry on), a substantial part of its business. 

21.10 Headlease 

Forfeiture proceedings with respect to a Headlease are commenced (unless such 

proceedings have been commenced frivolously or vexatiously or are being 

contested in good faith by the relevant Borrower) or a Headlease is forfeited. 

21.11 Major Damage 

Other than in respect of any works required in order to carry out and complete the 
relevant Development in accordance with the terms of this Agreement, any part of 

the Property is damaged or destroyed and, taking into account the amount, timing 
and application of the proceeds of any insurance and any other amounts made 

available to the relevant Borrower by way of Subordinated Debt or the proceeds of 

subscription by the Shareholder for ordinary shares in the capital of the relevant 
Borrower, the destruction will have a Material Adverse Effect. 

21.12 Compulsory purchase 

Any part of the Property is compulsorily purchased or the applicable local authority 

makes an order for the compulsory purchase of all or any part of the Property 

which has or is reasonably likely to have a Material Adverse Effect. 

21.13 Unlawfulness 

It is or becomes unlawful for an Obligor to perform any of its obligations under the 
Transaction Documents to which it is a party. 

21.14 Ranking of Security 

Any Security Interest created by a Finance Document proves to have been or 

becomes invalid or unenforceable or proves to have ranked after, or loses its 

priority to, any other Security Interest save as contemplated by the Finance 
Documents. 

21.15 Transaction Documents 

Any Transaction Document is not, or is alleged by an Obligor not to be binding on 

or enforceable against such party or effective to create any Security Interest 

intended or purported to be created by it. 

21.16 Repudiation 

An Obligor repudiates a Transaction Document or evidences an intention to 
repudiate such a Transaction Document to which it is a party. 

21.17 The Development 

21.17.1 There is an abandonment, suspension or interruption of all or a significant part of 
the relevant Development for a period exceeding 60 days unless: 

(a) an alternative contractor is selected from the list of Pre-approved 
Contractors or an alternative contractor is agreed between the Borrowers 
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and the Facility Agent (taking instructions from the Lenders) within 30 days 

of the occurrence of such an event; or 

(b) within 90 days of such identification, that alternative contractor is 

appointed. 

21.17.2 Any of the events referred to in Clause 21.6 (Insolvency ) to Clause 21.8 (Creditors’ 
process ) occurs in respect of the Contractor and has or is reasonably likely to have 

a Material Adverse Effect provided that there shall be no Event of Default under 
this Clause 21.17.2 if: 

(a) within 20 Business Days of any of the relevant events occurring, the 
identity of an alternative Contractor is agreed between the Borrowers and 

the Lenders; and 

(b) within 90 days of such agreement, the identified alternative Contractor is 

appointed on then prevailing market terms;  

(c) the Borrower provides to the Lender a report which highlights the material 
differences contained in the new Contractor contract when compared with 

that of the outgoing Contractor; and  

(d) a Collateral Warranty has been provided to the Security Agent by the new 

Contractor. 

21.18 Material Adverse Change 

Any event, or series of events, occurs which has or is reasonably likely to have a 

Material Adverse Effect. 

21.19 Acceleration 

On and at any time after the occurrence of an Event of Default which is continuing 
the Facility Agent may, and shall if so directed by the Lenders by notice to the 

Borrowers: 

(a) cancel the Facilities, upon which it shall immediately be cancelled;  

(b) declare that all or part of the Loans, together with accrued interest, and all 

other amounts accrued or outstanding under the Finance Documents be 
immediately payable, upon which they shall become immediately payable;  

(c) declare that all or part of the Loans be payable on demand, whereupon it 

shall immediately become payable on demand by the Facility Agent acting 
on the instructions of the Lenders;  

(d) take (or direct the Security Agent to take) any step to enforce any Security 
Interest or exercise any rights of the Finance Parties under any Finance 

Document.  

22 CHANGES TO THE FINANCE PARTIES 

22.1 Transfers by the Lenders 

Subject to this Clause 22 (Changes to the Finance Parties ), a Lender (an “Existing 
Lender”) may transfer by novation, or otherwise dispose of, any of its rights and 

obligations under any Finance Document to another bank or financial institution 



  Execution copy 

Legal.40381163.12/JBLK/E0332.00616 73  

which is regularly engaged in or established for the purpose of making, purchasing 

or investing in loans, securities or other financial assets in the United Kingdom (the 
"New Lender"). 

22.2 Conditions of transfer 

22.2.1 A Lender may at any time transfer all (or part) of its rights, benefits or obligations 

under this Agreement, to:  

(a) a bank or a building society licensed to accept deposits by the Bank of 
England or an insurance provider or a pension fund (after consulting with 

the Obligors’ Agent for a period of not less than 90 days); or 

(b) a Public Body. 

22.2.2 A Lender may not transfer all (or part) of its rights, benefits or obligations under 
this Agreement to a real estate fund, a real estate company, a non-financial 

investor, a sovereign wealth fund or investor, a private equity fund, a hedge fund, 

a fund of funds, a debt fund or a lender or investor which is not subject to any 
regulatory requirements without the prior written consent of the relevant Borrower. 

22.2.3 Notwithstanding the provisions of Clause 22.2.1 or 22.2.2 a Lender may at any 
time while an Event of Default is continuing, transfer all (or part) of its rights, 

benefits or obligations under this Agreement to a bank or other regulated financial 

institution without the prior written consent of any Obligor. 

22.2.4 A transfer will only be effective if the procedures set out in Clause 22.5 (Procedure 
for transfer ) are complied with. 

22.2.5 If:  

(a) a Lender transfers or otherwise disposes of any of its rights or obligations 
under the Finance Documents or changes its Facility Office; and 

(b) as a result of circumstances existing at the date the transfer, disposal or 

change occurs, an Obligor would be obliged to make a payment to the 
New Lender or a Lender acting through its new Facility Office under 

paragraph 3 (Increased Costs ) of Schedule 11 (New Lender Terms ),  

then the New Lender or a Lender acting through its new Facility Office is only 

entitled to receive payment under those Clauses to the same extent as the Existing 

Lender or that Lender acting through its previous Facility Office would have been if 
the transfer, disposal or change had not occurred. 

22.2.6 This Clause 22.2.6 shall not apply in respect of a transfer made in the ordinary 
course of the primary syndication of the Facility. 

22.2.7 Each New Lender, by executing the relevant Transfer Certificate, confirms, for the 

avoidance of doubt, that the Facility Agent has authority to execute on its behalf 
any amendment or waiver that has been approved by or on behalf of the requisite 

Lender or Lenders in accordance with this Agreement on or prior to the date on 
which the transfer becomes effective in accordance with this Agreement and that it 

is bound by that decision to the same extent as the Existing Lender would have 
been had it remained a Lender. 
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22.2.8 Any transfer by an Existing Lender to a New Lender shall only be effective if it 

transfers the Existing Lender's share of the Facility pro rata against the Existing 
Lender's participation in any: 

(a) undrawn Commitment; and 

(b) Loans which remain outstanding, 

in each case, as at the date of the relevant transfer.  

22.3 Lender Status Confirmation 

22.3.1 Each Lender which becomes a Party to this Agreement after the date of this 

Agreement shall indicate, in the Transfer Certificate which it executes on becoming 
a Party, and for the benefit of the Facility Agent and without liability to any Obligor, 

which of the following categories it falls in: 

(a) not a Qualifying Lender; 

(b) a Qualifying Lender (other than a Treaty Lender); or 

(c) a Treaty Lender. 

22.3.2 If a New Lender fails to indicate its status in accordance with this 

Clause 22.3 (Lender Status Confirmation ) then such New Lender shall be treated 
for the purposes of this Agreement (including by each Obligor) as if it is not a 

Qualifying Lender until such time as it notifies the Facility Agent which category 

applies (and the Facility Agent, upon receipt of such notification, shall inform the 
Borrower).  For the avoidance of doubt, a Transfer Certificate shall not be 

invalidated by any failure of a Lender to comply with this Clause 22.3 (Lender 
Status Confirmation ). 

22.3.3 A Lender shall promptly notify the Obligor if there is any change in its Qualifying 
Lender status from the position set out in the Transfer Certificate or Tax 

Confirmation (as relevant). 

22.4 Limitation of responsibility of Existing Lenders 

22.4.1 Unless expressly agreed to the contrary, an Existing Lender makes no 

representation or warranty and assumes no responsibility to a New Lender for:  

(a) the legality, validity, effectiveness, adequacy or enforceability of the 

Finance Documents or any other documents;  

(b) the financial condition of the Borrowers;  

(c) the performance and observance by each Obligor of its obligations under 

the Finance Documents or any other documents; or 

(d) the accuracy of any statements (whether written or oral) made in or in 

connection with any Finance Document or any other document, 

and any representations or warranties implied by law are excluded. 

22.4.2 Each New Lender confirms to the Existing Lender and the other Finance Parties 

that it:  
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(a) has made (and shall continue to make) its own independent investigation 

and assessment of the financial condition and affairs of any Obligor and its 
related entities in connection with its participation in this Agreement and 

has not relied exclusively on any information provided to it by the Existing 
Lender in connection with any Finance Document; and  

(b) will continue to make its own independent appraisal of the creditworthiness 

of any Obligor and its related entities whilst any amount is or may be 
outstanding under the Finance Documents or any Commitment is in force. 

22.4.3 Nothing in any Finance Document obliges an Existing Lender to:  

(a) accept a re-transfer from a New Lender of any of the rights and 

obligations, transferred or disposed of to it under this Clause 22 (Changes 
to the Finance Parties ); or 

(b) support any losses directly or indirectly incurred by the New Lender by 

reason of the non-performance by a Obligor of its obligations under the 
Finance Documents or otherwise. 

22.5 Procedure for transfer 

22.5.1 Subject to the above, a transfer is effected in accordance with Clause 22.5.2, when 

the Facility Agent executes an otherwise duly completed Transfer Certificate 

delivered to it by the Existing Lender and the New Lender.  The Facility Agent shall, 
as soon as reasonably practicable after receipt by it of a duly completed Transfer 

Certificate appearing on its face to comply with this Agreement and delivered in 
accordance with this Agreement, execute that Transfer Certificate. 

22.5.2 The Facility Agent shall only be obliged to execute a Transfer Certificate delivered 
to it by the Existing Lender and the New Lender once it is satisfied it has complied 

with all necessary “know your customer” or other similar checks under all 

applicable laws and regulations in relation to the transfer to such New Lender. 

22.5.3 Subject to Clause 22.7 (Pro-rata interest settlement ), on the Transfer Date:  

(a) to the extent that in the Transfer Certificate the Existing Lender seeks to 
transfer by novation its rights and obligations under the Finance 

Documents, each Obligor and the Existing Lender shall be released from 

further obligations towards one another under the Finance Documents and 
their respective rights against one another under the Finance Documents 

shall be cancelled (being the “Discharged Rights and Obligations”); 

(b) each Obligor and the New Lender shall assume obligations towards one 

another and/or acquire rights against one another which differ from the 

Discharged Rights and Obligations only insofar as each Obligor and the 
New Lender have assumed and/or acquired the same in place of each 

Obligor and the Existing Lender; 

(c) the Facility Agent, the Security Agent, the New Lender and other Lenders 

shall acquire the same rights and assume the same obligations among 
themselves as they would have acquired and assumed had the New Lender 

been a Lender signatory to this Agreement with the rights and/or 

obligations acquired or assumed by it as a result of the transfer and to that 
extent the Facility Agent and the Existing Lender shall each be released 

from further obligations to each other under the Finance Documents; and 
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(d) the New Lender shall become a Party as a Lender. 

22.6 Copy of Transfer Certificate to Borrowers 

The Facility Agent shall, as soon as reasonably practicable after it has executed a 

Transfer Certificate, send to the relevant Borrower a copy of that Transfer 
Certificate. 

22.7 Pro-rata interest settlement 

If the Facility Agent has notified the Lenders that it is able to distribute interest 
payments on a “pro-rata basis” to Existing Lenders and New Lenders then (in 

respect of any transfer pursuant to Clause 22.5 (Procedure for transfer ) the 
Transfer Date of which, in each case, is after the date of such notification and is 

not on the last day of an Interest Period): 

(a) any interest or fees in respect of the relevant participation which are 

expressed to accrue by reference to the lapse of time shall continue to 

accrue in favour of the Existing Lender up to but excluding the Transfer 
Date (“Accrued Amounts”) and shall become due and payable to the 

Existing Lender (without further interest accruing on them) on the last day 
of the current Interest Period (or, if the Interest Period is longer than six 

Months, on the next of the dates which falls at six monthly intervals after 

the first day of that Interest Period); and 

(b) the rights transferred by the Existing Lender will not include the right to 

the Accrued Amounts, so that, for the avoidance of doubt: 

(i) when the Accrued Amounts become payable, those Accrued 

Amounts will be payable to the Existing Lender; and 

(ii) the amount payable to the New Lender on that date will be the 

amount which would, but for the application of this 

Clause 22.7 (Pro-rata interest settlement ) have been payable to it 
on that date, but after deduction of the Accrued Amounts. 

22.8 Participations 

Nothing in this Agreement restricts the ability of any Lender to participate or sub-

participate the Facility which it may do without the consent of any other party. 

23 CHANGES TO THE OBLIGORS 

23.1 Assignment and transfers by Obligors 

No Obligor may assign any of its rights or transfer any of its rights or obligations 
under the Finance Documents without the prior written consent of the Lenders. 

23.2 New Obligors 

23.2.1 The Facility Agent shall execute an Accession Letter if: 

(a) at the same time or prior to the Accession Letter being delivered to the 

Facility Agent, the relevant Intermediate Lessee delivers to the Lender 
such items listed in Schedule 9 (Intermediate Lessees – Accession 
Conditions Precedent ) as the Lender determines are required in relation to 
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that Intermediate Lessee, in each case (other than the updated Certificate 

of Title), in form and substance satisfactory to the Facility Agent; 

(b) no Default is continuing or would result as a result of the accession of that 

Intermediate Lessee as a Party; and 

(c) each Party (other than the relevant Intermediate Lessee) irrevocably 

authorises the Lender to execute any duly completed Accession Letter on 

its behalf. 

23.2.2 The Accession Letter shall take effect on the date of execution of that Accession 

Letter by the Facility Agent or, if later, the dated specified in that Accession Letter. 

23.2.3 On delivery of an Accession Letter, the relevant Intermediate Lessee confirms that 

the representations set out in Clause 13 (Representations and Warranties ) are true 
and correct in relation to it as at the date of delivery made by reference to the 

facts and circumstances then existing. 

23.3 Additional Subordinated Creditors 

23.3.1 A Borrower may request that any person becomes a Subordinated Creditor, with 

the prior approval of the Facility Agent (acting reasonably), by delivering to the 
Facility Agent: 

(a) a duly executed Subordination Agreement or a Subordination Accession 

Agreement duly executed by the Borrowers and the new Subordinated 
Creditor; 

(b) a duly executed Subordinated Creditor's Security Agreement duly executed 
by the new Subordinated Creditor; and 

(c) such other documents and matters as are specified in the Subordination 
Agreement as conditions precedent to the Subordination Accession 

Agreement. 

23.3.2 A person referred to in Clause 23.3.1 above will become a Subordinated Creditor on 
the date the Facility Agent enters into the Subordination Agreement or 

Subordination Accession Agreement and the Subordinated Creditor's Security 
Agreement delivered under Clause 23.3.1 above. 

23.3.3 If the accession of a Subordinated Creditor requires any Finance Party to carry out 

all necessary "know your customer" checks or other similar checks under any 
applicable law or regulation in circumstances where the necessary information is 

not already available to it, the relevant Borrower must, on request by any Finance 
Party, supply promptly to that Finance Party any documentation or other evidence 

which is reasonably requested by that Finance Party (whether for itself, on behalf 

of any Finance Party or any prospective new Lender) to enable a Finance Party or 
prospective new Lender to carry out and be satisfied with the results of all 

applicable "know your customer" checks or other similar checks. 

24 ROLE OF THE FACILITY AGENT 

24.1 Appointment of the Facility Agent  

24.1.1 Each other Finance Party appoints the Facility Agent to act as its agent under and 

in connection with the Finance Documents and, where expressly stated in any 
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Finance Document, to act as its trustee under and in connection with the Finance 

Documents. 

24.1.2 Each other Finance Party authorises the Facility Agent to exercise the rights, 

powers, authorities and discretions specifically given to them under or in 
connection with the Finance Documents together with any other incidental rights, 

powers, authorities and discretions. 

24.2 Duties of the Facility Agent  

24.2.1 Subject to Clause 22.6 (Copy of Transfer Certificate to Borrowers ), the Facility 

Agent shall promptly forward to a Party the original or a copy of any document 
which is delivered to the Facility Agent for that Party by any other Party. 

24.2.2 Except where a Finance Document specifically provides otherwise, the Facility 
Agent is not obliged to review or check the adequacy, accuracy or completeness of 

any document it forwards to another Party. 

24.2.3 If the Facility Agent receives notice from a Party referring to this Agreement, 
describing a Default and stating that the circumstance described is a Default, it 

shall promptly notify the other Finance Parties. 

24.2.4 If the Facility Agent is aware of the non-payment of any principal, interest, 

commitment fee or other fee payable to a Finance Party or Security Agent (other 

than the Facility Agent) under this Agreement it shall promptly notify the other 
Finance Parties. 

24.2.5 The Facility Agent’s duties under the Finance Documents are solely mechanical and 
administrative in nature. 

24.3 Limitation on duties of the Facility Agent and exclusion of fiduciary duties 

24.3.1 The Facility Agent shall not have any duties or obligations to any person under this 

Agreement or the other Finance Documents except to the extent that they are 

expressly set out in this Agreement or the other Finance Documents. 

24.3.2 Save as otherwise specifically provided in this Agreement, nothing in this 

Agreement constitutes the Facility Agent as a trustee or fiduciary of any other 
person. 

24.3.3 The Facility Agent shall not be bound to account to any Lender for any sum or the 

profit element of any sum received by it for its own account. 

24.4 Business with the Borrowers 

The Facility Agent may accept deposits from, lend money to, and generally engage 
in any kind of banking or other business with, any of the Borrowers. 

24.5 Rights and discretions of the Facility Agent 

24.5.1 The Facility Agent may rely on:  

(a) any representation, notice or document believed by it to be genuine, 

correct and appropriately authorised; and  
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(b) any statement made by a director, authorised signatory or employee of 

any person regarding any matters which may reasonably be assumed to be 
within his knowledge or within his power to verify. 

24.5.2 The Facility Agent may assume (unless it has received notice to the contrary in its 
capacity as agent for the Lenders) that:  

(a) no Default has occurred (unless it has actual knowledge of a Default 

arising) under Clause 21 (Events of Default and Acceleration ); 

(b) any right, power, authority or discretion vested in any party to the Finance 

Documents or the Lenders has not been exercised; and 

(c) any notice or request made by the Borrowers (other than a Utilisation 

Request) is made on behalf of and with the consent and knowledge of all 
the Obligors. 

24.5.3 The Facility Agent may engage, pay for and rely on the advice or services of any 

lawyers, accountants, surveyors or other experts. 

24.5.4 The Facility Agent may act in relation to the Finance Documents through its 

personnel and agents. 

24.5.5 The Facility Agent may on any terms it chooses (including the power to sub-

delegate) delegate all of its rights, powers authorities and discretions under the 

Finance Documents and shall not be bound to supervise, or be in any way 
responsible for any loss so incurred, including by their misconduct or default save 

where the Facility Agent has been negligent in making any such delegation. 

24.5.6 The Facility Agent may disclose to any other party to any of the Finance 

Documents any information it reasonably believes it has received as agent under 
this Agreement or any other Finance Document. 

24.5.7 Notwithstanding any other provision of any Finance Document to the contrary, the 

Facility Agent shall not be obliged to do or omit to do anything if it would or might, 
in its reasonable opinion, constitute a breach of any law or regulation or a breach 

of a fiduciary duty or duty of confidentiality. 

24.5.8 The Facility Agent may place any of the Finance Documents (and any other 

instruments, documents or deeds delivered under them) in any safe deposit, safe 

or receptacle selected by it or any bank, company (whose business includes the 
safe custody of documents) or any firm of lawyers and shall not be responsible for 

any loss so incurred save by reason of its own gross negligence or wilful 
misconduct. 

24.5.9 The Facility Agent shall not:  

(a) be bound to enquire the ownership, right, title, value or sufficiency of the 
Charged Assets or their priority or any Security Interest attaching to them;  

(b) be under any liability whatsoever to any of the other parties under any of 
the Finance Documents for any failure or delay in performance, or breach 

of the obligations of any of the other parties under the Finance 
Documents;  

(c) be under any obligations other than those for which express provision is 

made under this Agreement;  
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(d) be under any liability to insure (or to procure the insurance of) the 

Charged Assets or to enquire as to the adequacy or sufficiency of any 
insurance; or  

(e) be under any liability for any failure to require the deposit of any document 
or to obtain or register any licence, consent or other authority relating to 

the Finance Documents or to effect any registration in respect of the 

Finance Documents or to take any step to ensure the effectiveness of the 
security contemplated by the Security Documents save in the case of gross 

negligence or wilful misconduct. 

24.6 Lenders’ instructions 

24.6.1 Unless a contrary indication appears in a Finance Document, the Facility Agent 
shall:  

(a) exercise any right, power, authority or discretion vested in it as agent in 

accordance with any instructions given to it by the Majority Lenders (or, if 
so instructed by the Majority Lenders, refrain from exercising any right, 

power, authority or discretion vested in it as agent); and  

(b) not be liable for any act (or omission) if it acts (or refrains from taking any 

action) in accordance with an instruction of the Majority Lenders. 

24.6.2 Unless a contrary indication appears in a Finance Document, any instructions given 
by the Majority Lender will be binding on all the Finance Parties. 

24.6.3 The Facility Agent may refrain from acting in accordance with the instructions of 
the Majority Lenders until it has received such security as it may require for any 

cost, loss or liability (together with any associated VAT) which it may incur in 
complying with the instructions. 

24.6.4 In the absence of instructions from the Majority Lenders, the Facility Agent may act 

(or refrain from taking action) as it considers to be in the best interest of the 
Lenders. 

24.6.5 No Facility Agent is authorised to act on behalf of the Lenders (without first 
obtaining the Lenders’ consent) in any legal or arbitration proceedings relating to 

any Finance Document. 

24.7 Responsibility for documentation 

The Facility Agent is not:  

(a) responsible for the adequacy, accuracy and/or completeness of any 
information (whether oral or written) supplied by the Facility Agent or any 

Obligor or any other person given under or in connection with any Finance 

Document; or  

(b) responsible for the legality, validity, effectiveness, adequacy or 

enforceability of any Transaction Document or any other agreement, 
arrangement or document entered into, made or executed in anticipation 

of or in connection with any Transaction Document; or 

(c) responsible for any determination as to whether any information provided 

or to be provided to any Lender is non-public information the use of which 
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may be regulated or prohibited by applicable law or regulation relating to 

insider dealing or otherwise. 

24.8 Exclusion of liability 

24.8.1 Without limiting Clause 24.8.2, the Facility Agent will not be liable for any action 
taken by it under or in connection with any Finance Document, unless directly 

caused by its gross negligence or wilful misconduct. 

24.8.2 No party (other than the Facility Agent) may take any proceedings against any 
officer, employee or agent of the Facility Agent in respect of any claim it might 

have against the Facility Agent or in respect of any act or omission of any kind by 
that officer, employee or agent in relation to any Finance Document and any 

officer, employee or agent of the Facility Agent may rely on this 
Clause 24.8 (Exclusion of liability ) subject to Clause 31 (Rights of Third Parties ) 
and the provisions of the Contracts (Rights of Third Parties) Act 1999. 

24.8.3 The Facility Agent will not be liable for any delay (or any related consequences) in 
crediting an account with an amount required under the Finance Documents to be 

paid by it if it has taken all necessary steps as soon as reasonably practicable to 
comply with the regulations or operating procedures of any recognised clearing or 

settlement system used by it for that purpose. 

24.8.4 Nothing in this Agreement shall oblige the Facility Agent to carry out any “know 
your customer” or other checks in relation to any person on behalf of the Lenders 

and each Lender confirms to the Facility Agent that it is solely responsible for any 
such checks it is required to carry out and that it may not rely on any statement in 

relation to such checks made by the Facility Agent. 

24.9 Lender’s indemnity to the Facility Agent  

24.9.1 Each Lender shall indemnify the Facility Agent, within three Business Days of 

demand, against any cost, loss or liability incurred by the Facility Agent (otherwise 
than by reason of gross negligence or wilful misconduct of the Facility Agent) in 

acting in its capacity as Facility Agent under the Finance Documents (unless the 
relevant Facility Agent has been reimbursed by the Borrowers pursuant to a 

Finance Document). 

24.9.2 The Borrowers shall within five Business Days of demand. reimburse on demand 
each Lender for any payment made by it under Clause 24.9.1. 

24.10 Resignation of the Facility Agent 

24.10.1 The Facility Agent may resign and appoint one of its Affiliates acting through an 

office in the United Kingdom as successor by giving notice to the other Finance 

Parties and the Borrowers.  If the Original Lender is the Facility Agent, it may 
resign with immediate effect by giving notice to the other Finance Parties and the 

Borrowers. 

24.10.2 Alternatively, the Facility Agent may resign by giving 30 days’ notice to the Lender 

and the Borrowers, in which case the Majority Lenders (after consultation with the 
Borrowers) may appoint a successor Facility Agent. 

24.10.3 If the Majority Lenders have not appointed a successor Facility Agent in accordance 

with Clause 24.10.2 within 30 days after notice of resignation was given, the 
retiring Facility Agent (after consultation with the Borrowers) may appoint a 

successor Facility Agent (acting through an office in the United Kingdom). 
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24.10.4 The retiring Facility Agent shall, at its own cost, make available to the successor 

Facility Agent such documents and records and provide such assistance as the 
successor Facility Agent may reasonably request for the purposes of performing its 

functions as Facility Agent under the Finance Documents. 

24.10.5 The Facility Agent’s resignation notice shall only take effect upon the appointment 

of a successor. 

24.10.6 Upon the appointment of a successor, the retiring Facility Agent shall be discharged 
from any further obligation in respect of the Finance Documents but shall remain 

entitled to the benefit of Clause 24 (Role of the Facility Agent ).  Any successor and 
each of the other Parties shall have the same rights and obligations amongst 

themselves as they would have had if such successor had been an original party.  

24.10.7 After consultation with the Borrowers, the Majority Lenders may, by notice to the 

Facility Agent, require it to resign in accordance with the preceding provisions.  In 

this event, the Facility Agent shall resign in accordance with those provisions (with 
any associated costs be at the expense of the Lenders). 

24.11 Confidentiality 

24.11.1 In acting as agent or trustee for a Lender, the Facility Agent shall be regarded as 

acting through its agency division which shall be treated as a separate entity from 

any other of its divisions or departments. 

24.11.2 If information is received by a division or department of the Facility Agent other 

than that division or department responsible for complying with the obligations 
assumed by the Facility Agent under the Finance Documents, that information may 

be treated as confidential to that division or department and the Facility Agent shall 
not be deemed to have notice of it nor shall it be obliged to disclose such 

information to any party. 

24.12 Relationship with the Lenders 

24.12.1 The Facility Agent may treat each Lender as entitled to or liable for any payments 

under any Finance Document in accordance with this Agreement. 

24.12.2 Each Lender may by notice to the Facility Agent appoint a person to receive on its 

behalf all notices, communications, information and documents to be made or 

despatched to the Lenders under the Finance Documents.  Such notice shall 
contain the address, fax number and (where communication by electronic mail or 

other electronic means is permitted under Clause 29.5 (Electronic Communication ) 
electronic mail address and/or any other information required to enable the 

sending and receipt of information by that means (and, in each case, the 

department or officer, if any, for whose attention communication is to be made) 
and be treated as a notification of a substitute address, fax number, electronic mail 

address, department and officer by the Lender for the purposes of 
Clause 29.2 (Addresses ) and Clause 29.5(a)(i) and the Facility Agent shall be 

entitled to treat such person as the person entitled to receive all such notices, 
communications, information and documents as though that person were that 

Lender. 

24.13 Credit appraisal by the Lenders 

Without affecting the responsibility of any Obligor for information supplied by it or 

on its behalf in connection with any Finance Document, each Lender confirms to 
the Facility Agent that it has been, and will continue to be, solely responsible for 
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making its own independent appraisal and investigation of all risks arising under or 

in connection with any Finance Document including but not limited to:  

(a) the financial condition, status and nature of any Obligor;  

(b) the legality, validity, effectiveness, adequacy or enforceability of any 
Finance Document and any other agreement, arrangement or document 

entered into, made or executed in anticipation of, under or in connection 

with any Finance Document;  

(c) whether a Lender has recourse, and the nature and extent of that 

recourse, against any party to any of the Finance Documents or any of its 
assets under or in connection with any Finance Document, the transactions 

contemplated by the Finance Documents or any other agreement, 
arrangement or document entered into, made or executed in anticipation 

of, under or in connection with any Finance Document;   

(d) the adequacy, accuracy and/or completeness of any information provided 
by the Facility Agent, any party to any of the Finance Documents or by any 

other person under or in connection with any Finance Document, the 
transactions contemplated by the Finance Documents or any other 

agreement, arrangement or document entered into, made or executed in 

anticipation of, under or in connection with any Finance Document; and 

(e) the right or title of any person in or to, or the value or sufficiency of any 

part of the Charged Assets, the priority of the Security Interests created by 
the Security Documents or the existence of any Security Interests affecting 

the Charged Assets. 

24.14 Deduction from amounts payable by the Facility Agent  

If any party to any of the Finance Documents owes an amount to the Facility Agent 

under the Finance Documents the Facility Agent may, after giving notice to that 
party, deduct an amount not exceeding that amount from any payment to that 

party which the Facility Agent would otherwise be obliged to make under the 
Finance Documents and apply the amount deducted in or towards satisfaction of 

the amount owed.  For the purposes of the Finance Documents that party shall be 

regarded as having received any amount so deducted. 

25 CONDUCT OF BUSINESS BY THE FINANCE PARTIES 

No provision of this Agreement will:  

(a) interfere with the right of any Finance Party to arrange its affairs (tax or 

otherwise) in whatever manner it thinks fit;  

(b) oblige any Finance Party to investigate or claim any credit, relief, remission 
or repayment available to it or the extent, order and manner of any claim; 

or  

(c) oblige any Finance Party to disclose any information relating to its affairs 

(tax or otherwise) or any computations in respect of Tax. 
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26 SHARING AMONG THE FINANCE PARTIES 

26.1 Payments to Finance Parties 

If a Lender (a “Recovering Lender”) receives or recovers any amount from a 

Obligor other than in accordance with Clause 27 (Payment Mechanics ) (a 
“Recovered Amount”) and applies that amount to a payment due under the 

Finance Documents then:  

(a) the Recovering Lender shall, within three Business Days, notify details of 
the receipt or recovery, to the Facility Agent; 

(b) the Facility Agent shall determine whether the receipt or recovery is in 
excess of the amount the Recovering Lender would have been paid had 

the receipt or recovery been received or made by the Facility Agent and 
distributed in accordance with Clause 27 (Payment Mechanics ), without 

taking account of any Tax which would be imposed on the Facility Agent in 

relation to the receipt, recovery or distribution; and 

(c) the Recovering Lender shall, within three Business Days of demand by the 

Facility Agent, pay to the Facility Agent an amount (the “Sharing 
Payment”) equal to such receipt or recovery, less any amount which the 

Facility Agent determines may be retained by the Recovering Finance Party 

as its share of any payment to be made, in accordance with 
Clause 26 (Sharing among the Finance Parties ). 

26.2 Redistribution of payments 

The Facility Agent shall treat the Sharing Payment as if it had been paid by the 

relevant Obligor and shall distribute it among the Finance Parties (other than the 
Recovering Finance Party) (the “Sharing Finance Parties”) in accordance with 

Clause 27.7 (Application of receipts ) towards the obligations of that Obligor to the 

Sharing Finance Parties. 

26.3 Recovering Lender’s rights 

On a distribution by the Facility Agent under Clause 26.2 (Redistribution of 
payments ), of a payment received by a Recovering Finance Party from a Obligor 

and the Recovering Lender, an amount of the Recovered amount equal to the 

Sharing Payment will be treated as not having been paid by that Obligor. 

26.4 Reversal of redistribution 

If any part of the Sharing Payment received or recovered by a Recovering Lender 
becomes repayable and is repaid by that Recovering Lender, then:  

(a) each Sharing Finance Party shall, upon request of the Facility Agent, pay to 

the Facility Agent for the account of that Recovering Lender an amount 
equal to the appropriate part of its share of the Sharing Payment (together 

with an amount as is necessary to reimburse that Recovering Lender for its 
proportion of any interest on the Sharing Payment which that Recovering 

Lender is required to pay) (the “Redistributed Amount”); and  

(b) as between the relevant Obligor and each relevant Sharing Finance Party, 

an amount equal to the relevant Redistributed Amount will be treated as 

not having been paid by that Obligor. 
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26.5 Exceptions 

26.5.1 Clause 26 (Sharing among the Finance Parties ) shall not apply to the extent that 
the Recovering Lender would not, after making any payment pursuant to this 

Clause 26 (Sharing among the Finance Parties ), have a valid and enforceable claim 
against the relevant Obligor. 

26.5.2 A Recovering Lender is not obliged to share with any other Finance Party any 

amount which the Recovering Lender has received or recovered as a result of 
taking legal or arbitration proceedings, if:  

(a) it notified that other Finance Party of the legal or arbitration proceedings; 
and  

(b) that other Finance Party had an opportunity to participate in those legal or 
arbitration proceedings but did not do so as soon as reasonably practicable 

having received notice and did not take separate legal or arbitration 

proceedings. 

27 PAYMENT MECHANICS 

27.1 Payments to the Facility Agent 

27.1.1 On each date on which a Obligor or a Lender is required to make a Sterling 

payment under a Finance Document, that Obligor or that Lender shall make the 

same available to the Facility Agent (unless a contrary indication appears in a 
Finance Document) for value on the due date at the time and in such funds 

specified by the Facility Agent as being customary at the time for settlement of 
transactions in Sterling in the place of payment. 

27.1.2 Unless a Finance Document specifies otherwise, all payments under the Finance 
Documents must be made to the Facility Agent at such bank and account as 

specified under its name in the execution pages of this Agreement or as the Facility 

Agent may otherwise specify. 

27.2 Distributions by the Facility Agent 

Each payment received by the Facility Agent under the Finance Documents for 
another Party shall, subject as provided below, be made available by the Facility 

Agent as soon as practicable after receipt to the party entitled to receive payment 

in accordance with this Agreement (in the case of each Lender, for the account of 
its Facility Office (if any such Facility Office has been notified to the Facility Agent), 

to such account as that party may notify to the Facility Agent by not less than five 
Business Days’ notice with a bank in London or, in the case of a Loan, to such 

account of such person as may be specified in the relevant Utilisation Request. 

27.3 Distributions to an Obligor 

The Facility Agent may (with the consent of the relevant Obligor or in accordance 

with this Agreement) apply any amount received by it for that Obligor in or towards 
payment (on the date and in the currency and funds of receipt) of any amount due 

from any party under the Finance Documents. 

27.4 Clawback 

27.4.1 Where a sum is to be paid to the Facility Agent under the Finance Documents for 

another Party, the Facility Agent is not obliged to pay that sum to that other Party 
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(or to enter into or perform any related exchange contract) until it has been able to 

establish to its satisfaction that it has actually received that sum. However, it may 
do so if it wishes.   

27.4.2 If the Facility Agent pays an amount to another Party and it proves to be the case 
that the Facility Agent had not actually received that amount, then the Party who 

should have made that amount (or the proceeds of any related exchange contract) 

available to the Facility Agent or, if that Party fails to do so, the Party to whom that 
amount (or the proceeds of any related exchange contract) has been made 

available by the Facility Agent, shall on demand, pay such amount to the Facility 
Agent together with interest on that amount from the date of payment to the date 

of receipt by the Facility Agent, calculated by the Facility Agent to reflect its cost of 
funds. 

27.5 No set-off by the Obligors 

All payments to be made by an Obligor under the Finance Documents (other than 
any Hedging Arrangement) shall be calculated and be made without (and free and 

clear of any deduction for) set-off, deduction or counterclaim. 

27.6 Business Day 

Any payment under any Finance Document which is due to be made on a day that 

is not a Business Day shall be made on the next Business Day in the same calendar 
month (if there is one) or the preceding Business Day (if there is not). 

27.7 Application of receipts 

27.7.1 If the Facility Agent receives a payment that is insufficient to discharge all the 

amounts then due and payable by an Obligor under the Finance Documents (or the 
provisions of this Clause 27.7 (Application of receipts ) are otherwise expressed to 

apply), the Facility Agent shall apply that payment towards the obligations of that 

Obligor under the Finance Documents in the following order: 

(a) first, in or towards payment of any unpaid fees, costs and expenses and 

any other liability of the Facility Agent (including any agent, delegate or 
appointee of any Facility Agent) under the Finance Documents; 

(b) secondly, in or towards payment of any accrued interest, costs, fees or 

commission payable (other than in respect of principal) but unpaid under 
the Finance Documents; 

(c) thirdly, in or towards payment of any principal payable but unpaid under 
the Finance Documents; 

(d) fourthly, in or towards payment of any other sum payable but unpaid 

under the Finance Documents; and 

(e) finally, any surplus will be applied in accordance with the terms of the 

Intercreditor Deed. 

27.7.2 The Facility Agent shall, if so directed by the Majority Lenders, vary the order set 

out above.  

27.7.3 Any application in accordance with this Clause 27.7 (Application of receipts ) will 

override any appropriation made by any Obligor. 
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27.8 Change of currency 

27.8.1 Unless otherwise prohibited by law, if more than one currency or currency unit is at 
the same time recognised by the central bank of any country as the lawful currency 

of that country, then:  

(a) any reference in the Finance Documents to, and any obligations arising 

under the Finance Documents in, the currency of that country shall be 

translated into, or paid in, the currency or currency unit of that country 
designated by the Facility Agent (after consultation with the Borrowers); 

and  

(b) any translation from one currency or currency unit to another shall be at 

the official rate of exchange recognised by the central bank for the 
conversion of that currency or currency unit into the other, rounded up or 

down by the Facility Agent (acting reasonably). 

27.8.2 If a change in any currency of a country occurs, this Agreement will, to the extent 
the Facility Agent (acting reasonably and after consultation with the Borrowers) 

specifies to be necessary, be amended to comply with any generally accepted 
conventions and market practice in the London interbank market and otherwise to 

reflect the change in currency. 

27.9 Right of refusal 

Each Obligor acknowledges that the Facility Agent is to be satisfied that any funds 

used or to be used (directly or indirectly) to achieve any payment under the 
Finance Documents originates from a source which complies with all money 

laundering and “know your customer” rules and regulations.  The Facility Agent 
shall be entitled to refuse any such payment, prepayment or cancellation if not so 

satisfied but shall inform the Borrowers as soon as practically possible. 

28 SET-OFF 

A Finance Party may set off any matured obligations due from an Obligor under 

any Finance Document (to the extent beneficially owned by that Finance Party) 
against any matured obligation owed by that Finance Party to that Obligor, 

regardless of the place of payment, booking branch or currency of either obligation.  

If the obligations are in different currencies, the Finance Party may convert either 
obligation at a market rate of exchange in its usual course of business for the 

purpose of the set-off. 

29 NOTICES 

29.1 Communications in writing 

Any communication to be made under or in connection with the Finance 
Documents shall be made in writing and, unless otherwise stated, may be made by 

fax or letter. 

29.2 Addresses 

The address and fax number (and the department or officer, if any, for whose 
attention the communication is to be made) of each Party for any communication 

or document to be made or delivered under or in connection with the Finance 

Documents is:  
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(a) in the case of a person which is a Party on the date of this Agreement, that 

identified with its name below;  

(b) in the case where a person becomes a Party after the date of this 

Agreement, that notified in writing to the Facility Agent on or prior to the 
date on which that person becomes a Party,  

or any substitute address, fax number or department or officer as the Party may 

notify the Facility Agent (or the Facility Agent may notify the other Parties if the 
change is made by the Facility Agent) by not less than five Business Days’ notice. 

29.3 Delivery 

29.3.1 Any communication or document made or delivered by one person to another 

person in connection with the Finance Documents will only be effective:  

(a) if by way of fax, when received in legible form; or  

(b) if by way of letter, when it has been left at the relevant address or two 

Business Days after being deposited in the post postage prepaid in an 
envelope addressed to it at that address,  

and, if a particular department or officer is specified as part of its address details 
provided under Clause 29.2 (Addresses ), if addressed to that department or 

officer. 

29.3.2 Any notice or communication to be made or delivered to the Facility Agent shall be 
effective when actually received by the Facility Agent Trustee and then only if it is 

expressly marked for the attention of the department or officer identified with the 
Facility Agent’s signature below (or any substitute department or officer as the 

Facility Agent shall specify for this purpose). 

29.3.3 All notices from or to an Obligor shall be sent through the Facility Agent. 

29.3.4 Any communication or document made or delivered to the Borrowers in accordance 

with this Clause 29 (Notices ) shall be deemed to have been made or delivered to 
each of the Obligors. 

29.3.5 Any communication or document which becomes effective, in accordance with 
Clause 29.3.1 to Clause 29.3.2, after 5.00 pm in the place of receipt shall be 

deemed only to become effective on the following day. 

29.4 Notification of address and fax number 

Promptly upon receipt of notification of an address or fax number or change of 

address or fax number in accordance with this Agreement, the Facility Agent shall 
notify the other Parties. 

29.5 Electronic Communication 

Any communication to be made between any two Parties under or in connection 
with the Finance Documents may be made by electronic mail or other electronic 

means to:  

(a) the extent that those two Parties agree that, unless and until notified to 

the contrary, this is to be an accepted form of communication and if those 
two Parties;  
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(i) notify each other in writing of their electronic mail address and/or 

any other information required to enable the sending and receipt 
of information by that means; and  

(ii) notify each other of any change to their address or any other such 
information supplied by them by not less than five Business Days’ 

notice. 

(b) Any electronic communication made between those two Parties will be 
effective only when actually received in readable form and in the case of 

any electronic communication made by a Party to the Facility Agent only if 
it is addressed in such a manner as the Facility Agent shall specify for this 

purpose. 

(c) Any electronic communication which becomes effective, in accordance with 

Clause 29.5(b), after 5.00 pm in the place of receipt shall be deemed only 

to become effective on the following day. 

29.6 English language 

29.6.1 Any notice given under or in connection with any Finance Document must be in 
English. 

29.6.2 All other documents provided under or in connection with any Finance Document 

must be:  

(a) in English; or  

(b) if not in English, and if so required by the Facility Agent, accompanied by a 
certified English translation and, in this case, the English translation will 

prevail unless the document is a constitutional, statutory or other official 
document. 

30 CALCULATIONS AND CERTIFICATES 

30.1 Accounts 

In any litigation or arbitration proceedings arising out of or in connection with a 

Finance Document, the entries made in the accounts maintained by a Finance Party 
are prima facie evidence of the matters to which they relate. 

30.2 Certificates and determinations 

Any certificate or determination by a Finance Party of a rate or amount under any 
Finance Document is, in the absence of manifest error, conclusive evidence of the 

matters to which it relates. 

30.3 Day count convention 

Any interest, commission or fee accruing under a Finance Document will accrue 

from day to day and will be calculated on the basis of the actual number of days 
elapsed and a year of 365 days or, in any case where the London interbank market 

differs, in accordance with that market practice. 
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31 RIGHTS OF THIRD PARTIES 

31.1.1 Unless the right of enforcement is expressly granted, it is not intended that a third 
party should have the right to enforce a provision of this Agreement pursuant to 

the Contracts (Rights of Third Parties) Act 1999. 

31.1.2 The parties may (if they agree) rescind or vary this Agreement without the consent 

of a third party to whom an express right to enforce any of its terms has been 

provided. 

32 AMENDMENTS AND DECISIONS 

32.1 Required consent 

Except as provided in this Clause 32 (Amendments and Decisions ) and subject to 

the terms of the Intercreditor Deed, any term of the Finance Documents may be 
amended, supplemented, modified or waived by the Obligors only with the consent 

of the Majority Lenders.  The Facility Agent may effect, on behalf of any Finance 

Party, any amendment or waiver permitted by this Clause 32 (Amendments and 
Decisions ). 

32.2 Exceptions 

An amendment or waiver which has the effect of changing or which relates to:  

(a) an extension of the date for payment of any amount due under the 

Finance Documents;  

(b) a reduction in the Margin or a reduction in the amount of any payment of 

principal, interest, fees or commission payable;  

(c) an increase in, or an extension of, any Commitment or any requirement 

that a cancellation of Commitments reduces the Commitments of the 
Lenders rateably under the relevant Facility;  

(d) a change to an Obligor other than in accordance with the terms of the 

Finance Documents;  

(e) a release of any Security Document other than in accordance with the 

terms of the Finance Documents;  

(f) any provision which expressly requires the consent of all the Lenders; 

(g) Clause 22 (Changes to the Finance Parties ) or this Clause 32 

(Amendments and Decisions ); and  

(h) the nature or scope of the ,  

may only be made with the consent of all Lenders. 

32.3 No amendment or waiver 

No amendment or waiver relating to the rights or obligations of any Facility Agent 

may be effected without the consent of that Facility Agent. 
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33 PARTIAL INVALIDITY 

If, at any time, any provision of the Finance Documents is or becomes illegal, 
invalid or unenforceable in any respect under any law of any jurisdiction, neither 

the legality, validity or enforceability of the remaining provisions nor the legality, 
validity or enforceability of such provision under the law of any other jurisdiction 

will in any way be affected or impaired. 

34 REMEDIES AND WAIVERS 

No failure to exercise, nor any delay in exercising, on the part of any Finance Party, 

any right or remedy under the Finance Documents shall operate as a waiver of any 
such right or remedy, or constitute an election to affirm any of the Finance 

Documents.  No election to affirm any of the Finance Documents on the part of the 
any Finance Party shall be effective unless it is in writing.  No single or partial 

exercise of any right or remedy shall prevent any further or other exercise or the 

exercise of any other right or remedy.  The rights and remedies provided in this 
Agreement are cumulative and not exclusive of any right or remedies provided by 

law. 

35 COUNTERPARTS 

Each Finance Document may be executed in any number of counterparts, and this 

has the same effect as if the signatures on the counterparts were on a single copy 
of the Finance Document. 

36 CONFIDENTIAL INFORMATION 

36.1 Confidentiality 

Each Finance Party agrees to keep all Confidential Information confidential and not 
to disclose it to anyone, save to the extent permitted by Clause 36.2 (Disclosure of 
Confidential Information ) and to ensure that all Confidential Information is 

protected with security measures and a degree of care that would apply to its own 
confidential information. 

36.2 Disclosure of Confidential Information 

Any Finance Party may disclose: 

(a) to any of its Affiliates and any of its or their officers, directors, employees, 

professional advisers, auditors, partners and such Confidential Information 
as that Finance Party shall consider appropriate if any person to whom the 

Confidential Information is to be given pursuant to this Clause 36.2(a) is 
informed in writing of its confidential nature and that some or all of such 

Confidential Information may be price-sensitive information except that 

there shall be no such requirement to so inform if the recipient is subject 
to professional obligations to maintain the confidentiality of the information 

or is otherwise bound by requirements of confidentiality in relation to the 
Confidential Information; 

(b) to any person: 

(i) to (or through) whom it assigns or transfers (or may potentially 

assign or transfer) all or any of its rights and/or obligations under 

one or more Finance Documents or which succeeds (or which may 
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potentially succeed) it as a Finance Party and, in each case, and to 

any of that person’s Affiliates and professional advisers; 

(ii) with (or through) whom it enters into (or may potentially enter 

into), whether directly or indirectly, any sub-participation in 
relation to, or any other transaction under which payments are to 

be made or may be made by reference to, one or more Finance 

Documents and/or one or more Obligors and to any of that 
person’s Affiliates and professional advisers; 

(iii) appointed by any Finance Party or by a person to whom 
Clause 36.2(b)(i) or Clause 36.2(b)(ii) applies to receive 

communications, notices, information or documents delivered 
pursuant to the Finance Documents on its behalf (including, 

without limitation, any person appointed under Clause 24.12.2;  

(iv) who invests in or otherwise finances (or may potentially invest in 
or otherwise finance), directly or indirectly, any transaction 

referred to in Clause 36.2(b)(i) or Clause 36.2(b)(ii); 

(v) to whom information is required or requested to be disclosed by 

any court of competent jurisdiction or any governmental, banking, 

taxation or other regulatory authority or similar body, the rules of 
any relevant stock exchange or pursuant to any applicable law or 

regulation; 

(vi) to whom information is required to be disclosed in connection 

with, and for the purposes of, any litigation, arbitration, 
administrative or other investigations, proceedings or disputes; 

(vii) who is a Party, a member of the Group or any related entity of an 

Obligor; or 

(viii) with the consent of the Borrower; 

in each case, such Confidential Information as that Finance Party 
shall consider appropriate if: 

(A) in relation to Clause 36.2(b)(i), Clause 36.2(b)(ii) and 

Clause 36.2(b)(iii), the person to whom the Confidential 
Information is to be given has entered into a 

Confidentiality Undertaking except that there shall be no 
requirement for a Confidentiality Undertaking if the 

recipient is a professional adviser and is subject to 

professional obligations to maintain the confidentiality of 
the Confidential Information; 

(B) in relation to Clause 36.2(b)(iv), the person to whom the 
Confidential Information is to be given has entered into a 

Confidentiality Undertaking or is otherwise bound by 
requirements of confidentiality in relation to the 

Confidential Information they receive and is informed that 

some or all of such Confidential Information may be price-
sensitive information; 

(C) in relation to Clause 36.2(b)(v), Clause 36.2(b)(vi) and 
Clause 36.2(b)(vii), the person to whom the Confidential 



  Execution copy 

Legal.40381163.12/JBLK/E0332.00616 93  

Information is to be given is informed of its confidential 

nature and that some or all of such Confidential 
Information may be price-sensitive information except that 

there shall be no requirement to so inform if, in the 
opinion of that Finance Party, it is not practicable so to do 

in the circumstances; and 

(c) to any person appointed by that Finance Party or by a person to whom 
Clause 36.2(b)(i) or Clause 36.2(b)(ii) applies to provide administration or 

settlement services in respect of one or more of the Finance Documents 
including without limitation, in relation to the trading of participations in 

respect of the Finance Documents, such Confidential Information as may 
be required to be disclosed to enable such service provider to provide any 

of the services referred to in this Clause 36.2(c) if the service provider to 

whom the Confidential Information is to be given has entered into a 
confidentiality agreement substantially in the form of the LMA Master 

Confidentiality Undertaking for Use With Administration/Settlement Service 
Providers or such other form of confidentiality undertaking agreed between 

the Borrower and the relevant Finance Party; and 

(d) to any rating agency (including its professional advisers) such Confidential 
Information as may be required to be disclosed to enable such rating 

agency to carry out its normal rating activities in relation to the Finance 
Documents and/or the Obligors if the rating agency to whom the 

Confidential Information is to be given is informed of its confidential nature 
and that some or all of such Confidential Information may be price-

sensitive information. 

36.3 Inside information 

Each of the Finance Parties acknowledges that some or all of the Confidential 

Information is or may be price-sensitive information and that the use of such 
information may be regulated or prohibited by applicable legislation including 

securities law relating to insider dealing and market abuse and each of the Finance 

Parties undertakes not to use any Confidential Information for any unlawful 
purpose. 

36.4 Notification of disclosure 

Each of the Finance Parties agrees (to the extent permitted by law and regulation) 

to inform the Borrower: 

(a) of the circumstances of any disclosure of Confidential Information made 
pursuant to Clause 36.2(b)(v) except where such disclosure is made to any 

of the persons referred to in that clause during the ordinary course of its 
supervisory or regulatory function; and 

(b) upon becoming aware that Confidential Information has been disclosed in 
breach of this Clause 36 (Confidential information ). 

36.5 Continuing obligations 

The obligations in this Clause 36 (Confidential information ) are continuing and, in 
particular, shall survive and remain binding on each Finance Party for a period of 

12 months from the earlier of: 
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(a) the date on which all amounts payable by the Obligors under or in 

connection with the Finance Documents have been paid in full and all 
Commitments have been cancelled or otherwise cease to be available; and  

(b) the date on which such Finance Party otherwise ceases to be a Finance 
Party. 

37 LAW AND JURISDICTION 

37.1.1 This Agreement and any non-contractual obligations arising out of or in relation to 
this Agreement shall be governed by English law. 

37.1.2 The courts of England have exclusive jurisdiction to settle any dispute arising out of 
or in connection with the Finance Documents (including a dispute relating to the 

existence, validity or termination of any Finance Document or any non-contractual 
obligation arising out of or in connection with any Finance Document) (a 

“Dispute”). 

37.1.3 The Parties agreed that the English courts are the most appropriate and convenient 
courts to settle Disputes and accordingly no Party will argue to the contrary. 

This Agreement has been entered into on the date stated at the beginning of this 
Agreement. 
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Schedule 1 

The Original Parties 

Part 1 

Original Lender 

 

Name   Commitment 

Homes and Communities 
Agency 

Fax:   

Contact details Address:  
 
Arpley House 

110 Birchwood 
Boulevard 

Birchwood 

Warrington 
WA3 7QZ 

 

 

 Attention:  Head of Portfolio 

Management 

 

    

Jurisdiction (and tax 

residence if applicable) 

 

 

Part 2 
Borrower details 

 

Name Contact details  Jurisdiction  

QDD EV N06 Limited Fax:    

 Address:     
  

  

   
   

 

 

 Attention:   

 

 

QDD EV N08 Limited Fax:    

 Address:     

  
  

   
   

 

s. 40(2)
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 Attention:   
 

 s. 40(2)
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(b) Money laundering 

Evidence required by any Finance Party for the purpose of any “know your 
customer” regulations or similar identification procedures. 

3 Property 

(a) A copy of the Initial Valuation. 

(b) A copy of the Certificate of Title. 

(c) A copy of the Construction Report. 

(d) A copy of the initial report from the Monitoring Surveyor. 

(e) A report on Manco from  with accompanying reliance letter in favour of 
the Original Lender. 

(f) Confirmation from the Borrowers’ solicitors that the Initial Certificate may (for the 
avoidance of doubt) be read as confirming that the covenants given by Manco in 

the Intermediate Lease are given in favour of the relevant Borrower as well as the 

tenants under those leases. 

4 Legal Opinions 

A legal opinion of , English legal advisers to the 
Finance Parties. 

5 Other documents and evidence 

Evidence that the fees, costs and expenses then due from the Borrower pursuant 
to Clause 12 (Costs and Expenses ) and agreed by the Borrower and the Lender 

prior to the date of this Agreement have been or will be paid by the date falling no 
more than 20 Business Days after the date of this Agreement. 

 

Part 2 

Conditions precedent to first Utilisation 

1 Corporate 

(a) Authorisations  

(i) A copy of the constitutional documents of the   

(ii) A copy of the resolution of the board of directors of the : 

(A) approving the terms of, and the transactions contemplated by, the 

Finance Documents to which it is a party and resolving that it 
execute the Finance Documents to which it is a party; 

(B) authorising a specified person or persons to execute the Finance 
Documents to which it is a party on its behalf; and 

(C) authorising a specified person or persons, on its behalf, to sign 

and/or despatch all documents and notices (including, if relevant, 
any Utilisation Request) to be signed and/or despatched by it 
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(i)  

  

(ii)  

 

(iii)  

  

 

  

 
 

 
 

(1)  

 
 

 
 

 

(2)         
 

 
 

 
 

 

 

 

 
 

 

5 Development Documents  

(a) Documents  

(i) The initial Development Details and an updated report from the Monitoring 
Surveyor on the Development Details; 

(ii) Copies of the Development Documents; 

(iii) Evidence of the extent and level of the professional indemnity insurance 
of: 

(A) the Contractor; and 

(B) each Material Professional Consultant; and 

(C) each Material Sub-Contractor. 
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(iv) A Collateral Warranty from the Contractor and each Material Professional 

Consultant. 

(v) A collateral warranty from  in respect 

of the ground investigation report it has provided, if required under Clause 
18.11.2. 

(b) Approvals and consents 

A report from the Monitoring Surveyor addressed to the Finance Parties confirming, 
amongst other things, that:  

(i) Subject to paragraph 5(b)(ii), all Requisite Consents and Authorisations 
required in order to commence the Development have been obtained and 

any applicable judicial review period has expired; or 

(ii) to the extent not already obtained pursuant to paragraph 5(b)(i), there are 

no obstacles which will materially delay the issue of the Requisite Consents 

and Authorisations or the progress of the Development.   

6 Security Documents and other Finance Documents 

(a) A copy of each  duly 
executed by each Obligor and each other party to them, each in the Agreed Form. 

(b) A copy of each Security Document and the Intercreditor Deed duly executed by 

each Obligor and each other party to them. 

7 Legal Opinions 

(a) A legal opinion of , English legal advisers to the 
Finance Parties. 

(b) A legal opinion of , legal advisers to the  addressed to the 
Finance Parties in respect of the  and confirming, among other 

things, that the  has the capacity to enter into and be bound by 

each Guarantee and the enforceability of them. 

8 Other documents and evidence 

(a) Evidence that the  has appointed an agent for service of process 
in England and Wales and that such agent has accepted its appointment. 

(b) Evidence that the fees, costs and expenses then due from the Borrower pursuant 

to Clause 12 (Costs and Expenses ) have been or will be paid by the first Utilisation 
Date. 
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Schedule 3 

Utilisation Request 

[On Letterhead of relevant Borrower] 

To: HOMES AND COMMUNITIES AGENCY (“Facility Agent”) 

From: [●]1  

Date: [●] 

Dear Sirs 

The development of Property N06 and Property N08 at East Village, London, E20 - 

 Development Facility Agreement between us dated [●] 2015 (the 
“Agreement”) 

We refer to the Agreement.  This is a Utilisation Request.  Terms defined in the Agreement 
shall bear the same meaning in this Utilisation Request unless given a different meaning in 

this Utilisation Request. 

(a) We wish to borrow a Loan on the following terms: 

(i) Proposed Utilisation Date: [●] 

(ii) Facility: N06 Facility/ N08 Facility 

(iii) Amount: £[●] 

(iv) Payment instructions: [Details of account for payment] 

(v) [Interest Period: [●]]; and 

(b) We authorise and request you to deduct from the Utilisation:  

(i) all fees costs and expenses due to or incurred by any Finance Party under 
the Agreement, being the sum of £[●];  

(ii) the Facility Agent’s lawyers’ fees and expenses, being the sum of £[●];  

(iii) the Valuer’s fees, being the sum of £[●];  

(iv) Land Registry fees, being the sum of £[●]; and  

(v) relevant Companies Registry fees, being the sum of £[●]. 

(c) [We confirm that each condition precedent delivered in accordance with Schedule 

2 (Conditions Precedent ) of the Agreement is satisfied on the date of this 
Utilisation Request or will be satisfied on the proposed Utilisation Date.]2 

(d) We confirm that: 

 

1  Borrower details to be inserted once confirmed 

2  Applicable to first Utilisation only. 
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(i) there is no outstanding breach of any term of any Development Document; 

and 

(ii) no person has disputed, repudiated or disclaimed liability under any 

Development Document or evidenced an intention to do so, 

where any such breach, dispute, repudiation or disclaimer would have a Material 

Adverse Effect. 

(e) We further confirm that: 

(i) on the date of that Utilisation Request and on the proposed Utilisation 

Date:  

(A) no Default is continuing or would result from the proposed Loan; 

and 

(B) Repeating Representations are true in all material respects; and  

(ii) immediately following the making of a Loan the relevant Loan (when 

aggregated with all other Loans under the Facility then outstanding or 
requested) would not exceed the Facility Limit for the Facility in respect of 

which this request is submitted. 

(f) This Utilisation Request is irrevocable. 

Yours faithfully 

 

Authorised signatory for 

[●] 
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Schedule 4 

Utilisation Request Timeline 

 

Day/ date in each Month Action 

A Development Party’s application date for payment 

under a Development Document. 

A + 2-5 days Verification of the costs and expenses requested to be 
funded using the proceeds of a Loan to be agreed 

between the Employer’s Agent and the Monitoring 
Surveyor. 

No later than A + 5 days Employer’s Agent issues its certificate confirming that 
the cost or expense to be financed or refinanced by the 

Loan is included in the Budgeted Costs and has not 

been the subject of any certificate issued by the 
Employer’s Agent in respect of a previous Utilisation 

Request. 

A + 7 days Utilisation Request to be submitted by the relevant 

Borrower in respect of costs and expenses which are 

approved by the Monitoring Surveyor and in respect of 
which the Monitoring Surveyor has countersigned the 

certificate referred to in paragraph (b) of Clause 5.2.2 
(Completion of a Utilisation Request). 

No later than 19th Loan proceeds to be received by the relevant Borrower 
from the Facility Agent into that Borrower’s General 

Account. 

No later than 20th Relevant Borrower to make the necessary payments 
using funds standing to the credit of the General 

Account 

“A” means the date falling 28 days before the 20th day of each Month.
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Schedule 5 

Form of Transfer Certificate 

To: HOMES AND COMMUNITIES AGENCY as Facility Agent  

From: [The Existing Lender] (the “Existing Lender”) and [The New Lender] (the “New 
Lender”) 

Date: [●] 

The development of Property N06 and Property N08 at East Village, London, E20 - 
 Development Facility Agreement dated [●] 2015 (the “Agreement”) 

1 We refer to the Agreement.  This is a Transfer Certificate.  Terms defined in the 
Agreement have the same meaning in this Transfer Certificate unless given a 

different meaning in this Transfer Certificate. 

2 We refer to Clause 22.5 (Procedure for transfer ) of the Agreement. 

3 The Existing Lender and the New Lender agree to the Existing Lender transferring 

to the New Lender by novation and in accordance with Clause 22.5 (Procedure for 
transfer ) of the Agreement, all of the Existing Lender’s rights and obligations under 

the Agreement and the other Finance Documents which relate to that portion of 
the Existing Lender’s Commitment(s) and participation in Loans under the 

Agreement as specified in the Schedule. 

4 The proposed Transfer Date is [●]. 

5 The facility office and address, fax number, email address and attention details for 

notices of the New Lender for the purposes of Clause 29.2 (Addresses ) of the 
Agreement are set out in the Schedule. 

6 The New Lender expressly acknowledges the limitations on the Existing Lender’s 
obligations set out in Clause 22.4.3 of the Agreement. 

7 The New Lender confirms, for the benefit of the Facility Agent and each Obligor, 

that it is: 

(a) [a Qualifying Lender (other than a Treaty Lender);] 

(b) [a Treaty Lender;] 

(c) [not a Qualifying Lender]. 

8 [The New Lender confirms that the person beneficially entitled to interest payable 

to that Lender in respect of an advance under a Finance Document is either: 

(a) a company resident in the United Kingdom for United Kingdom tax 

purposes; or 

(b) a partnership each member of which is: 

(i) a company so resident in the United Kingdom; or 

(ii) a company not so resident in the United Kingdom which carries on 
a trade in the United Kingdom through a permanent establishment 

and which brings into account in computing its chargeable profits 
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(within the meaning of section 19 of the CTA) the whole of any 

share of interest payable in respect of that advance that falls to it 
by reason of part 17 of the CTA; or  

(iii) a company not so resident in the United Kingdom which carries on 
a trade in the United Kingdom through a permanent establishment 

and which brings into account interest payable in respect of that 

advance in computing the chargeable profits (within the meaning 
of section 19 of the CTA) of that company.] 

9 [The New Lender confirms that it holds a passport under the HMRC Treaty Passport 
scheme (reference number [●]), and is tax resident in [●]3, so that interest payable 

to it by the Borrowers is generally subject to full exemption from UK withholding 
tax and that it wishes that scheme to apply to the Agreement.]4 

10 In consideration of the New Lender being accepted as a Lender, the New Lender 

confirms that, as from the Transfer Date, it intends to be party to the Intercreditor 
Deed as a Senior Lender, and undertakes to perform all the obligations expressed 

in the Intercreditor Deed to be assumed by a Senior Lender and agrees that it shall 
be bound by all the provisions of the Intercreditor Deed, as if it had been an 

original party to the Intercreditor Deed. 

11 This Transfer Certificate may be executed in any number of counterparts and this 
has the same effect as if the signatures on the counterparts were on a single copy 

of this Transfer Certificate. 

12 This Transfer Certificate [and any non-contractual obligations arising out of or in 

connection with it][is/are] governed by English law. 

13 This Transfer Certificate has been entered into on the date stated at the beginning 

of this Transfer Certificate. 

 

 

3  Insert jurisdiction of tax residence. 

4  Include if New Lender holds a passport under HMRC DT Treaty scheme and wishes that scheme to apply to 
the Agreement. 
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THE SCHEDULE 

Commitment/Rights and obligations to be transferred 

[Insert relevant details including relevant Facility] 

[Facility office address, fax number, email address and attention details for notices and 
account details for payments] 

[Existing Lender] [New Lender] 

Branch: [●] Branch: [●] 

Branch MEI: [●] Branch MEI: [●] 

By: By: 

This Transfer Certificate is accepted by the Facility Agent and the Transfer Date is confirmed 

as [●]. 

[●] [Facility Agent] 

Facility Agent MEI: [●] 

By:  
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Schedule 7 

Form of Compliance Certificate 

To: HOMES AND COMMUNITIES AGENCY as Facility Agent  

Dated: [●] 

Dear Sirs 

The development of Property N06 and Property N08 at East Village, London, E20 - 

Development Facility Agreement dated [●] (the “Agreement”) 

1 We refer to the Agreement.  This is a Compliance Certificate.  Terms defined in the 

Agreement have the same meaning when used in this Compliance Certificate unless 
given a different meaning in this Compliance Certificate. 

2 We confirm that the Loan to Value is [●] per cent. 

3 We confirm that we are not aware of any matter that may have a Material Adverse 

Effect. 

4 We confirm that no Default is continuing.5 

 

Signed:   

Director of  

[●]6  

 

5  If this statement cannot be made, the certificate should identify any Default that is continuing and the steps, if 
any, being taken to remedy it. 

6  Name of Borrower 
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Schedule 8 

Intermediate Lessee Accession Letter 

To: THE HOMES AND COMMUNITIES AGENCY as Lender 

From: [Intermediate Lessee] and [Borrowers] 

Dated: [●] 

Dear Sirs 

[Borrowers] –  Facility Agreement dated [●] 2015  (the 
“Agreement”) 

We refer to the Agreement.  This is an Accession Letter.  Terms defined in the Agreement 
have the same meaning in this Accession Letter unless given a different meaning in this 

Accession Letter. 

[Intermediate Lessee] (registered in England and Wales number [●]) agrees to become an 

Obligor and to be bound by the terms of the Agreement as an Obligor in accordance with 

Clause 23.2 (New Obligors ) of the Agreement. 

[Intermediate Lessee]’s administrative details are as follows: 

Address:  [●]  

Fax No:  [●]  

Attention:  [●]  

This Accession Letter is governed by English law. 

Yours faithfully 

authorised signatory for    authorised signatory for 
QDD EV N06 LIMITED    QDD EV N08 LIMITED 

as Borrower     as Borrower 

By:      By: 

authorised signatory for 

[New Obligor] 
as Obligor 

By: 

 

authorised signatory for 

THE HOMES AND COMMUNITIES AGENCY 
as Lender 

By: 
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Schedule 9 

Intermediate Lessees – Accession Conditions Precedent 

1 Corporate 

(a) Authorisations  

(i) A copy of the constitutional documents of each Intermediate Lessee  

(ii) A copy of the resolution of the board of directors of each Intermediate 

Lessee: 

(A) approving the terms of, and the transactions contemplated by, the 

Accession Letter and the Finance Documents to which it is a party 
and resolving that it execute the Accession Letter and any other 

Finance Documents to which it is a party; 

(B) authorising a specified person or persons to execute the Accession 

Letter and other Finance Documents to which it is a party on its 

behalf; and 

(C) authorising a specified person or persons, on its behalf, to sign 

and/or despatch all documents and notices to be signed and/or 
despatched by it under or in connection with the Finance 

Documents to which it is a party. 

(b) Certificates and specimen signatures 

(i) A certificate given by a director of that Intermediate Lessee containing: 

(A) a specimen of the signature of each person authorised by the 
resolution referred to paragraph 1(a)(ii); 

(B) certification that the accession to the Facility would not cause any 
borrowing, or guaranteeing, limit binding on it to be exceeded; 

and 

(C) certification that each copy document relating to it specified in this 
Schedule 9 (Intermediate Lessees – Accession Conditions 
Precedent ) is correct, complete and in full force and effect as at a 
date no earlier than the date of the Accession Letter. 

(c) Structure  

A group structure chart in respect of the Intermediate Lessee. 

2 Information 

Money laundering 

Evidence required by any Finance Party for the purpose of any “know your 

customer” regulations or similar identification procedures. 

3 Finance Documents 

(a) A duly executed Subordination Agreement or Subordination Accession Agreement. 
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(b) A debenture (including a legal charge over the Intermediate Lease) is granted by 

the relevant Intermediate Lessee in favour of the Security Agent over the 
Intermediate Lease. 

4 Property 

(a) Prior written notice of the Permitted Disposal is given to the Facility Agent at least 

ten Business Days prior to completion of the relevant Permitted Disposal. 

(b) Confirmation is given by the Borrower’s Solicitors that the Intermediate Leases are 
in the Approved Form. 

(c) Suitable undertakings are provided by the Borrower’s solicitors to deal with any 
Stamp Duty Land Tax returns and all Land Registry requirements and (without 

limitation) to submit the Debenture (including a Legal Charge over the 
Intermediate Lease) for registration at HM Land Registry within the priority period 

of a clear Land Registry search in favour of the Original Lender or Facility Agent. 

(d) Consent to the charging of the relevant Intermediate Lease (if required).  
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Schedule 10 

HCA Standard Terms 

1 DEFINITIONS 

In this Schedule: 

“DPA” means the Data Protection Act 1998 as amended or updated from time to 

time. 

“EIR” means the Environmental Information Regulations 2004, and any 
subordinate legislation made under this Act from time to time together with any 

guidance and/or codes of practice issued by the Information Commissioner in 
relation to such legislation. 

“EIR Exceptions” means any applicable exemption to EIR. 

“Exempted Information” means any Information that is designated as falling or 

potentially falling within the FOIA Exemptions or the EIR Exceptions. 

“FOIA” means the Freedom of Information Act 2000, and any subordinate 
legislation made under this Act from time to time together with any guidance 

and/or codes of practice issued by the Information Commissioner in relation to 
such legislation. 

“FOIA Authority” means a public authority as defined by FOIA and/or EIR. 

“FOIA Exemptions” means any applicable exemption to the FOIA. 

“Information” means: 

(a) in relation to the FOIA has the meaning given under section 84 of the FOIA 
and which is held by each Original Finance Party at the time of receipt of a 

Request For Information; and 

(b) in relation to the EIR has the meaning given under the definition of 

“environmental information” in section 2 of the EIR and which is held by 

each Original Finance Party at the time of receipt of a Request For 
Information. 

“Information Commissioner” has the meaning set out in section 6 of the DPA. 

“Original Finance Party” means the Original Lender and the Homes and 

Communities Agency in its capacity as Facility Agent. 

 “Personal Data” has the meaning ascribed to it in the DPA. 

“Request for Information” shall have the meaning set out in the FOIA or any 

request for information under EIR which may relate to the Development, any 
Finance Document or any activities or business of an Original Finance Party. 

1.1 Freedom of information 

1.1.1 Each Obligor acknowledges that each Original Finance Party is, and any successor 
Finance Party which is a Public Body may be, subject to legal duties which may 

require the release of information under the FOIA and/or the EIR and that each 
Original Finance Party or any successor Lender which is a Public Body may be 
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under an obligation to provide Information, which may include Confidential 

Information, subject to a Request for Information. 

1.1.2 Each Original Finance Party shall be responsible for determining in its absolute 

discretion whether: 

(a) any Information is Exempted Information or remains Exempted 

Information; or 

(b) any Information is to be disclosed in response to a Request for 
Information,  

and in no event shall the Obligors respond directly to a Request for Information to 
which an Original Finance Party is required to respond to, except to confirm receipt 

of the Request for Information and that the Request for Information has been 
passed to that Original Finance Party unless otherwise expressly authorised to do 

so by that Original Finance Party. 

1.1.3 Subject to paragraph 1.1.4 below, each Obligor acknowledges that each Original 
Finance Party may be obliged under the FOIA or the EIR to disclose Information: 

(a) without consulting the Obligors; or 

(b) following consultation with the Obligors and having taken (or not taken, as 

the case may be) its views into account. 

1.1.4 Without in any way limiting paragraph 1.1.2 and paragraph 1.1.3, in the event that 
an Original Finance Party receives a Request for Information, that Original Finance 

Party will, where appropriate, as soon as reasonably practicable notify the Obligors. 

1.1.5 Each Obligor will assist and co-operate with each Original Finance Party as 

reasonably requested by each Original Finance Party to enable such Original 
Finance Party to comply with its disclosure obligations under the FOIA and the EIR 

within the prescribed periods for compliance and in particular without limitation will 

(and shall procure that its agents, Contractors and sub-contractors will), at the cost 
of the relevant Original Finance Party: 

(a) transfer any Request for Information received by the Obligors to the 
relevant Original Finance Party as soon as practicable after receipt and in 

any event within two Business Days of receiving a Request for Information; 

(b) provide all such assistance as may be required from time to time by each 
Original Finance Party and supply such data or information as may be 

requested by each Original Finance Party; 

(c) provide each Original Finance Party with any data or information in its 

possession or power in the form the relevant Original Finance Party 

requires within five Business Days (or such other period as the relevant 
Original Finance Party may specify) of the relevant Original Finance Party 

requesting that Information; and 

(d) permit each Original Finance Party to inspect any records as requested 

from time to time. 

1.1.6 Nothing in this Agreement will prevent an Original Finance Party from complying 

with any valid order, decision, enforcement or practice recommendation notice 
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issued to it by the Information Commissioner under the FOIA and/or the EIR in 

relation to any Exempted Information. 

1.1.7 To the extent that an Obligor becomes an FOIA Authority subject to the FOIA and 

the EIR during the course of this Agreement this paragraph will apply mutatis 
mutandis to both parties. 

The obligations in this paragraph 1.1 (Freedom of information ) will survive the 

expiry or termination of the Finance Documents for a period of two years or, in 
respect of any particular item of Confidential Information, until such earlier time as 

that item of Confidential Information reaches the public domain otherwise than by 
reason of a breach of a Finance Document or of any other duty of confidentiality 

relating to that information. 

1.1.8 The Obligors and each Original Finance Party will cooperate with one another in 

order to enable each such party to fulfil its statutory obligations under the DPA.  

1.2 Publication of information before Parliament 

Each Obligor acknowledges that the National Audit Office has the right to publish 

details of the Finance Documents in its relevant reports to Parliament. 

2 PUBLIC RELATIONS AND PUBLICITY 

2.1 Save as specified in the Original Lender’s marketing requirements or otherwise set 

out in this paragraph 2 (Public relations and publicity ), no Obligor shall and shall 
use reasonable endeavours to procure that no Contractor, officer, employee or 

agent shall communicate with any representative of any press, television, radio or 
other communications media on any matter concerning the financing contemplated 

under this Agreement without the Original Lender’s prior written consent (not to be 
unreasonably delayed). 

2.2 Each Obligor shall: 

(a) notify the Original Lender in advance of any publicity plan, event or 
communication which it proposes to implement, hold or issue in respect of 

the financing contemplated under this Agreement;  

(b) ensure that pro-active positive press releases issued in respect of the 

financing contemplated under this Agreement acknowledge in the body of 

their text the fact and amount of the Original Lender’s contribution to the 
Development; 

(c) ensure that the following wording (or such other wording as the Original 
Lender may require from time to time) is included within all press releases 

in respect of the financing contemplated under this Agreement in the 

section entitled “Notes to Editors”: 

(i) “The Homes and Communities (HCA) is the single, national 

housing and regeneration delivery agency for England, and the 
Regulator of Social Housing Providers.  The HCA’s vision is to:  

(ii) create opportunity for people to live in homes they can afford in 
places they want to live, by enabling local authorities and 

communities to deliver the ambition they have for their own areas; 

and 
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3.4 The Obligors will not and will procure that each Obligor will not engage (directly or 

indirectly) in any activity, practice or conduct that would constitute an offence 
under the Bribery Act 2010. 

3.5 The Obligors shall supply to each Original Finance Party, promptly on becoming 
aware of them and to the extent they are lawfully able to do so, details of any 

investigation, enquiry or enforcement proceedings by any governmental, 

administrative or regulatory body relating to any offence or alleged offence under 
the Bribery Act 2010 against it or any Obligor. 
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Schedule 11 

New Lender Terms 

1 BREAK COSTS 

1.1 Break Costs 

1.1.1 For the purpose of this paragraph 1.1 (Break Costs ), “Break Costs” means, the 

amount (if any) by which: 

(a) the interest (excluding Margin) which a Lender should have received for 
the period from the date of receipt of all or any part of its participation in a 

Loan or an Un-paid Sum to the last day of the current Interest Period in 
respect of that Loan or that Unpaid Sum, had that Loan or Unpaid Sum 

received been paid on the last day of that Interest Period; 

exceeds: 

(b) the amount which that Lender would be able to obtain by placing an 

amount equal to that Loan or Unpaid Sum received by it on deposit with a 
leading bank in the London interbank market for a period starting on the 

Business Day following receipt or recovery and ending on the last day of 
the current Interest Period. 

1.1.2 The Borrowers shall, within five Business Days of demand by a Lender, pay to that 

Lender its Break Costs attributable to all or any part of a Loan or Unpaid Sum being 
paid by the Borrower on a day other than the last day of an Interest Period for that 

Loan or Unpaid Sum. 

1.1.3 The Lender shall, as soon as reasonably practicable, after a demand by the Facility 

Agent, provide a certificate confirming the amount of its Break Costs for any 
Interest Period in which they accrue. 

2 FEES 

2.1 Facility Agent  

The Borrowers will pay to the Facility Agent (for its own account) the fees in the 

amount and at the times agreed in the Fees Letters. 

3 INCREASED COSTS 

3.1 Increased costs 

3.1.1 Subject to paragraph 3.3 (Exceptions ), the Borrower shall, within three Business 
Days of demand by the Facility Agent, pay for the account of a Finance Party the 

amount of any Increased Costs incurred by that Finance Party or any of its 
Affiliates as a result of: 

(a) the introduction of or any change in (or in the interpretation, 

administration or application of) any law or regulatory requirement; r 

(b) compliance with any law or regulatory requirement made after the date of 

this Agreement; or 
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(c) the implementation or application of or compliance with Basel III or CRD 

IV  (whether such implementation, application or compliance is by a 
government, regulator, Finance Party or any of its Affiliates). 

3.1.2 For the purposes of this paragraph 3 (Increased Costs ): 

(a) “Increased Costs” means: 

(i) a reduction in the rate of return from the Facility or on a Finance 

Party’s (or its Affiliate’s) overall capital; 

(ii) an additional or increased cost; or 

(iii) a reduction of any amount payable under any Finance Document, 

which is incurred or suffered by a Finance Party or any of its Affiliates to 

the extent that it is attributable to that Finance Party having entered into 
its Commitment or funding or performing its obligations under any Finance 

Documents; 

(b) “Basel III” means: 

(i) the agreements on capital requirements, a leverage ratio and 

liquidity standards contained in “Basel III: A global regulatory 
framework for more resilient banks and banking systems”, “Basel 

III: International framework for liquidity risk measurement, 

standards and monitoring” and “Guidance for national authorities 
operating the countercyclical capital buffer” published by the Basel 

Committee on Banking Supervision in December 2010, each as 
amended, supplemented or restated; or 

(ii) the rules for global systemically important banks contained in 
“Global systematically important banks: assessment methodology 

and the additional loss absorbency requirement – Rules text” 

published by the Basel Committee on Banking Supervision in 
November 2011, as amended, supplemented or restated; and 

(iii) any further guidance or standards published by the Basel 
Committee on Banking Supervision relating to “Basel III”; and 

(c) “CRD IV” means: 

(i) Regulation (EU) No 575/2013 of the European Parliament and of 
the Council of 26 June 2013 on prudential requirements for credit 

institutions and investment firms; and 

(ii) Directive 2013/36/EU of the European Parliament and of the 

Council of 26 June 2013 on access to the activity of credit 

institutions and the prudential supervision of credit institutions and 
investment firms. 

3.2 Increased costs claim 

3.2.1 A Lender intending to make a claim pursuant to this paragraph 3 (Increased Costs ) 

shall notify the Facility Agent of the event giving rise to the claim, following which 
the Facility Agent shall promptly notify the Borrower. 
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3.2.2 Each Lender shall, as soon as practicable, after a demand by the Facility Agent, 

provide to the Facility Agent a certificate confirming the amount (together with 
supporting calculations) of its Increased Costs. 

3.3 Exceptions 

The liability of the Borrower to pay any increased amount under this 

paragraph 3 (Increased Costs ) shall not apply to the extent of any Increased Cost 

is: 

(a) attributable to a Tax Deduction required by law to be made by an Obligor; 

(b) attributable to the wilful breach by the relevant Finance Party or its Affiliate 
of any law or regulatory requirement;  

(c) attributable to the implementation or application of or compliance with the 
“International Convergence of Capital Measurement and Capital Standards, 

a Revised Framework” published by the Basel Committee on Banking 

Supervision in June 2004 in the form existing on the date of this 
Agreement (but excluding any amendment arising out of or incorporating 

any measure from Basel III and/or CRD IV) (“Basel II”) or any other law or 
regulation which implements Basel II (whether such implementation, 

application or compliance is by a government, regulator, Finance Party or 

any of its Affiliates); or 

(d) attributable to the implementation or application of or compliance with the 

bank levy imposed by the United Kingdom and governed by the Finance 
Act 2011, in the form existing on the date of this Agreement or any other 

law or regulation which implements such bank levy. 

4 SECURITISATION 

4.1 The Borrower shall procure that each Obligor shall cooperate with the Finance 

Parties to facilitate the rating of any Lender’s interest in any Finance Document by 
internationally recognised ratings agencies nominated by the Finance Party 

concerned and provide such information as any Finance Party may reasonably 
require in connection with any assignment, transfer or other disposal of any 

Lender’s interest in any Finance Document in relation to any securitisation of this 

Facility, whether alone or in conjunction with any other loan or loans, including any 
information which needs disclosing in any offering circular or otherwise to the 

ratings agencies. 

4.2 The Borrower shall be reimbursed by the relevant Finance Party for any cost, 

expenses, registration or other similar tax (including legal costs) incurred by it as a 

direct result of any such securitisation or proposed securitisation. 

5 SECURITY OVER LENDERS’ RIGHTS 

In addition to the other rights provided to the Lender under this Agreement, each 
Lender may without consulting with or obtaining consent from any Obligor, at any 

time change, assign or otherwise create Security Interests in or over (whether by 
way of collateral or otherwise) all or any of its rights under any Finance Document 

to secure obligations of the Lender including without limitation any charge, 

assignment or other Security Interest to secure obligations to a federal reserve or 
central bank except that no such charge, assignment or Security Interest shall: 
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(a) release the Lender from any of its obligations under the Finance 

Documents or substitute the beneficiary of the relevant charge, assignment 
or Security Interest for the Lender as a party to any of the Finance 

Documents; or 

(b) require any payments to be made by an Obligor other than or in excess of, 

or grant to any person any more extensive rights than, those required to 

be made or granted to the relevant Lender under the Finance Documents. 

6 TAX DEDUCTIONS AND INDEMNITIES 

6.1 Each Obligor shall make all payments to be made by it without any Tax Deduction, 
unless a Tax Deduction is required by law. 

6.2 Each Obligor shall promptly upon becoming aware that it must make a Tax 
Deduction (or that there is any change in the rate or the basis of a Tax Deduction) 

notify the Facility Agent accordingly.  Similarly, the Lender shall promptly notify the 

Facility Agent on becoming so aware in respect of a payment payable to the 
Lender. If the Facility Agent receives such notification from the Lender it shall 

promptly notify the relevant Obligor.  

6.3 If an Obligor is required by law to make a Tax Deduction, the amount of the 

payment due from that Obligor shall be increased to an amount which (after 

making any Tax Deduction) leaves an amount equal to the payment which would 
have been due if no Tax Deduction had been required. 

6.4 An Obligor is not required to make an increased payment to the Lender under 
paragraph 6.3 for a Tax Deduction in respect of tax imposed by the United 

Kingdom from a payment of interest on a Loan if, on the date on which the 
payment falls due: 

(a) the payment could have been made to the Lender without a Tax Deduction 

if it was a Qualifying Lender, but on that date the Lender is not or has 
ceased to be a Qualifying Lender in (or in the interpretation, administration 

or application of) any Law or Treaty or any published practice or published 
concession of any relevant taxing authority; or 

(b) the Lender is a Qualifying Lender solely by virtue of paragraph (a)(ii) of the 

definition of Qualifying Lender; and: 

(i) an officer of HM Revenue & Customs has given (and not revoked) 

a direction (a “Direction”) under section 931 of the ITA which 
relates to the payment and the Lender has received from the 

Obligor making the payment a certified copy of that Direction; and 

(ii) the payment could have been made to the Lender without any Tax 
Deduction if that Direction had not been made; or 

(c) the Lender is a Qualifying Lender solely by virtue of paragraph (a)(ii) of the 
definition of Qualifying Lender and: 

(i) the Lender has not given a Tax Confirmation to the relevant 
Obligor; and 

(ii) the payment could have been made to the Lender without any Tax 

Deduction if the Lender had given a Tax Confirmation to the 
relevant Obligor, on the basis that the Tax Confirmation would 
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have enabled the relevant Obligor to have formed a reasonable 

belief that the payment was an “excepted payment” for the 
purpose of section 930 of the ITA; or 

(d) the Lender is a Treaty Lender and the Obligor making the payment is able 
to demonstrate that the payment could have been made to the Lender 

without the Tax Deduction had the Lender complied with its obligations to 

co-operate under paragraph 6.7 or paragraph 6.8 of this Schedule (as 
applicable). 

6.5 If an Obligor is required to make a Tax Deduction, it shall make that Tax Deduction 
and any payment required in connection with that Tax Deduction within the time 

allowed and in the minimum amount required by law. 

6.6 Within 30 days of making either a Tax Deduction or any payment required in 

connection with that Tax Deduction, the Obligor making that Tax Deduction shall 

deliver to the Facility Agent for the Finance Party entitled to the payment a 
statement under section 975 of the ITA or other evidence reasonably satisfactory 

to that Finance Party that the Tax Deduction has been made or (as applicable) any 
appropriate payment paid to the relevant taxing authority. 

6.7 Subject to paragraph 6.4(a), a Treaty Lender and each Obligor which makes a 

payment to which that Treaty Lender is entitled shall co-operate in completing as 
soon as reasonably practicable any procedural formalities necessary for that Obligor 

to obtain authorisation to make that payment without a Tax Deduction; 

(a)  

(i) A Treaty Lender which becomes a Party on the day on which this 
Agreement is entered into that holds a passport under the HMRC 

DT Treaty Passport scheme, and which wishes that scheme to 

apply to this Agreement, shall confirm its scheme reference 
number and its jurisdiction of tax residence opposite its name in 

Schedule 1, Part 1 (Original Lender); and 

(ii) A New Lender is a Treaty Lender that holds a passport under the 

HMRC DT Treaty Passport scheme, and which wishes that scheme 

to apply to this Agreement, shall confirm its scheme reference 
number and its jurisdiction of tax residence in the Transfer 

Certificate which it executes, 

and, having done so, that Lender shall be under no obligation pursuant to 

paragraph 6.7(a). 

6.8 If the Lender has confirmed its scheme reference number and its jurisdiction of tax 
residence in accordance with paragraph 6.7(a) and: 

(a) the Borrower making payment to the Lender has not made a Borrower 
DTTP Filing in respect of that Lender; or 

(b) the Borrower making a payment to the Lender has made a Borrower DTTP 
Filing in respect of that Lender but: 

(i) that Borrower DTTP Filing has been rejected by HM Revenue & 

Customs; or 
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(ii) HM Revenue & Customs has not given the Borrower authority to 

make payments to the Lender without a Tax Deduction within 60 
days of the date of the Borrower DTTP Filing, 

and in each case, the Borrower has notified the Lender in writing, the 
Lender and the Borrower shall co-operate in completing as soon as 

reasonably practicable any additional procedural formalities necessary for 

the Borrower to obtain authorisation to make that payment without a Tax 
Deduction. 

For the purposes of this Agreement, a “Borrower DTTP Filing” means an HM 
Revenue & Customs’ Form DTTP2 duly completed and filed by a Borrower in 

relation to any New Lender that is a Treaty Lender, which contains the scheme 
reference number and jurisdiction of tax residence stated in respect of that Lender 

in the relevant Transfer Certificate, and is filed with HM Revenue & Customs. 

6.9 If the Lender has not confirmed its scheme reference number and jurisdiction of 
tax residence in accordance with paragraph 6.7(a), no Obligor shall make a 

Borrower DTTP Filing or file any other form relating to the HMRC DT Treaty 
Passport scheme in respect of the Lender’s Commitment(s) or its provision of any 

Loan unless the Lender otherwise agrees. 

6.10 The Borrower shall, promptly on making a Borrower DTTP Filing, deliver a copy of 
that Borrower DTTP Filing to the Facility Agent for delivery to the Lender. 

6.11 A UK Non-Bank Lender which becomes a Party on the day on which this Agreement 
is entered into gives a Tax Confirmation to the Borrower by entering into this 

Agreement. 

6.12 A UK Non-Bank Lender shall promptly notify the Borrower and the Facility Agent if 

there is any change in the position from that set out in the Tax Confirmation. 

6.13 The Original Lender confirms to the Borrower that it is a Qualifying Lender but not 
a Treaty Lender. 

6.14 Deduction of Tax 

In this Schedule: 

“Tax Credit” means a credit against, relief or remission for, or repayment of any 

Tax. 

“Tax Deduction” means a deduction or withholding for or on account of Tax from 

a payment under a Finance Document. 

“Tax Payment” means either the increase in a payment made by an Obligor to a 

Finance Party under paragraph 6.3 of this Schedule or a payment under paragraph 

6.15.1 of this Schedule. 

The Borrower represents and warrants on each Interest Payment Date that it is not 

required to make any deduction or withholding for or on account of Tax from any 
payment it may make under any Finance Document to the Lender which is: 

(a) a Qualifying Lender: 

(i) falling within paragraph (a)(i) of the definition of Qualifying 

Lender; or 
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(ii) except where a Direction has been given under section 931 of the 

ITA in relation to the payment concerned, falling within paragraph 
(a)(ii) of the definition of Qualifying Lender; or 

(iii) falling within paragraph (b) of the definition of Qualifying Lender; 
or 

(b) a Treaty Lender and the payment is one specified in a direction given by 

the Commissioners of Revenue & Customs under regulation 2 of the 
Double Taxation Relief (Taxes on Income) (General) Regulations 1970 (SI 

1970/488). 

6.15 Tax indemnity 

6.15.1 Each Obligor shall, within five Business Days of demand by the Facility Agent , pay 
to a Protected Party an amount equal to the loss, liability or cost which suffered for 

or on account of Tax by that Protected Party in respect of a Finance Document, 

provided this shall not apply with respect to any Tax assessed on a Finance Party:  

(a) under the law of the jurisdiction in which that Finance Party is incorporated 

or, if different, the jurisdiction (or jurisdictions) in which that Finance Party 
is treated as resident, or as having a permanent establishment, for tax 

purposes; or  

(b) under the law of the jurisdiction in which that Finance Party’s Facility Office 
is located in respect of amounts received or receivable in that jurisdiction,  

if that Tax is imposed on or calculated by reference to the net income received or 
receivable (but not any sum deemed to be received or receivable) by that Finance 

Party. 

6.15.2 A Protected Party making, or intending to make, a claim under paragraph 6.15 shall 

promptly notify the Facility Agent of the event which will give, or has given, rise to 

the claim, following which the Facility Agent shall notify the Borrower. 

6.15.3 A Protected Party shall, on receiving a payment from an Obligor under 

paragraph 6.15.1, notify the Facility Agent. 

6.16 Tax credit 

6.16.1 If any Obligor makes a Tax Payment and the relevant Finance Party determines 

that:  

(a) a Tax Credit is attributable to that Tax Payment or to a Tax Deduction in 

consequence of which that Tax Payment was required; and  

(b) that Finance Party has obtained and utilised that Tax Credit,  

the relevant Finance Party shall pay to that Obligor an amount which will leave it 

(after that payment) in the same after-Tax position as it would have been in had 
the Tax Payment not been required to be made by that Obligor. 

6.16.2 If a Tax Deduction is required by law to be made from a payment made by an 
Obligor to a Treaty Lender but the Treaty Lender is entitled to a repayment or 

rebate of the relevant Tax (a "Treaty Rebate") by virtue of a relevant Treaty, the 
Treaty Lender shall promptly following the written request to do so from the 
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Obligor claim that Treaty Rebate and shall within seven days of receiving any such 

Treaty Rebate pay to the Obligor a sum equal to the amount of the same.  

6.17 Determinations 

Unless a contrary indication appears, in this Schedule 11 (New Lender Terms ) a 
reference to “determines” or “determined” means a determination made in the 

absolute discretion of the person making the determination. 

6.18 Stamp taxes 

The Borrower will pay and, within five Business Days of demand, indemnify each 

Finance Party against any cost, loss or liability each Finance Party incurs in relation 
to any stamp duty land tax, stamp duty, registration or other similar Taxes payable 

in respect of, or in order to register or enforce, any Finance Document except 
those payable on or by reference to or in consequence of the transfer of the whole 

or any part of the rights of a Finance Party under a Finance Document. 

6.19 VAT 

6.19.1 All amounts expressed to be payable under a Finance Document by any Party to a 

Finance Party which (in whole or in part) constitute the consideration for any 
supply for VAT purposes are deemed to be exclusive of any VAT which is 

chargeable on that supply, and accordingly, subject to paragraph 6.19.2, if VAT is 

or becomes chargeable on any supply made by any Finance Party to any Party 
under a Finance Document and such Finance Party is required to account to the 

relevant tax authority for the VAT, that Party must pay to such Finance Party  (in 
addition to and at the same time as paying any other consideration for such 

supply) an amount equal to the amount of that VAT (and such Finance Party must 
promptly provide an appropriate VAT invoice to that Party). 

6.19.2 If VAT is or becomes chargeable on any supply made by any Finance Party (the 

“Supplier”) to any other Finance Party (the “Recipient”) under a Finance 
Document, and any Party other than the Recipient (the “Relevant Party”) is 

required by the terms of any Finance Document to pay an amount equal to the 
consideration for that supply to the Supplier (rather than being required to 

reimburse or indemnify the Recipient in respect of that consideration): 

(a) (where the Supplier is the person required to account to the relevant tax 
authority for the VAT) the Relevant Party must also pay to the Supplier (at 

the same time as paying that amount) an additional amount equal to the 
amount of the VAT. The Supplier will issue a valid VAT invoice to the 

Recipient and the Recipient will use all reasonable endeavours to obtain 

credit or repayment from the relevant tax authority. The Recipient must 
(where this paragraph 6.19.2(a) applies) promptly pay to the Relevant 

Party an amount equal to any credit or repayment the Recipient receives 
from the relevant tax authority which the Recipient reasonably determines 

relates to the VAT chargeable on that supply; and  

(b) (where the Recipient is the person required to account to the relevant tax 

authority for the VAT) the Relevant Party must promptly, following demand 

from the Recipient, pay to the Recipient an amount equal to the VAT 
chargeable on that supply but only to the extent that the Recipient 

reasonably determines that it is not entitled to credit or repayment from 
the relevant tax authority in respect of that VAT. 
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6.19.3 Where a Finance Document requires any Party to reimburse or indemnify a Finance 

Party for any cost or expense, that Party shall reimburse or indemnify (as the case 
may be) such Finance Party for the full amount of such cost or expense, including 

such part thereof as represents VAT, save to the extent that such Finance Party is 
entitled to credit or repayment in respect of such VAT from the relevant tax 

authority. 

6.19.4 Any reference in this paragraph 6.19 (VAT ) to any Party shall, at any time when 
such Party is treated as a member of a group for VAT purposes, include (where 

appropriate and unless the context otherwise requires) a reference to the 
representative member of such group at such time (the term “representative 

member” to have the same meaning as in the Value Added Tax Act 1994). 

6.19.5 In relation to any supply made by a Finance Party to any Party under a Finance 

Document, if reasonably requested by such Finance Party, that Party must 

promptly provide the Lender with details of that Party’s VAT registration and such 
other information as is reasonably requested in connection with such Finance 

Party’s VAT reporting requirements in relation to such supply. 
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