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	Application Decision

	

	by Richard Holland 

	Appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date:    4 March 2021


	Application Ref: COM/3256623
Kempsey Common, Worcestershire
Register Unit No: CL37
Commons Registration Authority: Worcestershire County Council

	· The application, dated 25 June 2020, is made under Section 38 of the Commons Act 2006 (the 2006 Act) for consent to carry out restricted works on common land.
· The application is made by Doorbars for Mr Raymond Cooper.
· The works comprise: i) an 80m long twin strip vehicular access way with a permeable stone finish covering approximately 200 square metres (each strip 1m wide with a 0.5m grass strip in between) to serve the Malvern View Caravan Park from Bestmans Lane; and ii) a works area of 510 square metres enclosed by 2m high Heras fencing during an approximate working period of 14 to 28 days.

	


Decision
1. Consent is granted for the works in accordance with the application dated 25 June 2020 and the plans submitted with it subject to the following conditions:
i. the works shall begin no later than 3 years from the date of this decision; and
ii. all fencing shall be removed and the land shall be fully reinstated within one month from the completion of the works.
2. For the purposes of identification only the location of the works is shown in red on the attached plan.

Preliminary Matters
3. I have had regard to Defra’s Common Land consents policy
 in determining this application under section 38, which has been published for the guidance of both the Planning Inspectorate and applicants. However, every application will be considered on its merits and a determination will depart from the policy if it appears appropriate to do so. In such cases, the decision will explain why it has departed from the policy. 
4. Planning permission for ‘construction of access’ was granted on 1 June 2020 by Malvern Hills District Council (Application 20/00252/FUL).
5. This application has been determined solely on the basis of written evidence.  I have taken account of the representations made by the Open Spaces Society (OSS) and Kempsey Parish Council (KPC). 
6. I am required by section 39 of the 2006 Act to have regard to the following in determining this application:-

a. the interests of persons having rights in relation to, or occupying, the land (and in particular persons exercising rights of common over it);

b. the interests of the neighbourhood;

c. the public interest;
 and

d. any other matter considered to be relevant.

Reasons
The interests of those occupying or having rights over the land
7. The land is owned by KPC, which contends that it is not necessary to construct a surfaced access way over the common as it would serve a very small caravan site of only 6 caravans and one residential caravan, as limited by the site licence. KPC, as occupier, also objects to the proposals on other grounds and I consider these under the relevant headings below.
8. The common land register records extensive rights to graze livestock over the land and the applicant advises that some of the rights are exercised. The applicant consulted all active commoners about the application but none have commented. Whilst the proposed works will lead to the loss of approximately 200 square metres of grazing land, this represents only 0.03% of the total area of the common, which I do not consider to be significant.
9. I am satisfied that the works are unlikely to seriously harm the interests of those having rights in relation to the land (and in particular persons exercising rights of common over it).
The interests of the neighbourhood and the protection of public rights of access
10. The applicant seeks the improvement of an established vehicle route (which it describes as the unsurfaced roadway) across Kempsey Common from Bestmans Lane to the Malvern View caravan site entrance for the benefit of those using the park and for fire engines and ambulances in the case of an emergency. The interests of the neighbourhood test relates to whether the works will affect the way the common land is used by local people and is closely linked with public rights of access.
11. Photographs submitted by the applicant from December 2019 show the impact of vehicle use over the unsurfaced access way in wet conditions.  The photographs show a wide, muddied and deeply rutted surface which would be very difficult to cross on foot. KPC contends that the extent of the ground damage shown in the photographs is unusual, untypical and outside of the season when the route would be in use by visitors to the caravan site.  Whilst I accept that this is likely to be the case, the photographs nevertheless give an indication of the damage to the common by vehicles seeking a mud-free route in wet conditions and how consequently access across it on foot is made more difficult. I consider that a surfaced access way will prevent such damage and improve access, especially in wet conditions.
12. The works fencing, which is needed to maintain health and safety, will temporarily exclude the public from a small portion of the common. However, the fencing is expected to be in place for no more than 28 days and the rest of the common will remain accessible. The impact of the fencing on public access will be short term and will not be serious.

13. I conclude that the proposed surfaced access way will benefit those accessing the common on foot as well those driving to and from the caravan park and is in the interests of the neighbourhood and the protection of public rights of access. 

Nature conservation and conservation of the landscape
14. KPC raised concerns that the proposals have the potential to harm the ecology and biodiversity of the Kempsey Common Local Wildlife Site (LWS). In response, the applicant submitted an independent Ecological Appraisal Report
, which describes the affected land as an area of grazed semi-improved grassland. The Report concludes that the proposed works are likely to have very little impact on wildlife or habitats and that the integrity of the LWS will be maintained. 

15. KPC also raised concerns that the proposals would be an intrusive scar that would have a seriously adverse effect on the character and appearance of the natural, open grassland landscape, which is typical of the common.  In response, the applicant submitted a photograph showing a similarly surfaced twin-strip accessway in place on a different part of the common, which gives a good indication of what the proposed works will look like. 
16. The common has no special landscape designation.  I consider that a surfaced access way as proposed in the application will be visually preferable to an unsurfaced access way prone to the sort of unsightly damage shown in the application photographs.  I also consider it likely that a surfaced access way will cause less ecological damage as vehicular use will be contained within a narrower area, allowing grassland on each side to recover, and preventing future damage.
17. The common may be damaged during the construction period but this is acceptable so long as the land is re-instated to its former condition on completion of the works; this can be secured by attaching a suitable condition to the consent. I conclude that the proposed works are likely to benefit nature conservation and landscape interests as the grassland is prone to unsightly damage from vehicles using the current unsurfaced accessway, especially during periods of wet weather.
Archaeological remains and features of historic interest 
18. There is no evidence before me to suggest that the proposed works will harm these interests.  
Other relevant matters
19. OSS contends that the application is unnecessary as the proposed works do not constitute a sealed surface and do not therefore require consent under section 38. OSS further contends that the land is subject to a scheme of management made by the former Upton-on-Severn District Council in 1963 and that the successor council (Malvern Hills District Council) may be empowered under the scheme to authorise the construction of a road across the common. However, applicants should satisfy themselves that Secretary of State consent is needed for the works. In this case an application for consent has been made and it has been decided on its merits.

20. Defra’s policy advises that ‘The Secretary of State takes the view that, in some circumstances, a paved vehicular way may be the only practical means of achieving access to land adjacent to the common. Where an existing unsurfaced means of access is already in use, a sympathetic paving proposal may be aesthetically preferable.‘ I am satisfied that the proposed works are consistent with this policy. 
Other matters

21. KPC is concerned that the works may interfere with an easement agreement with a third party.  However, this is a matter between the applicant and the third party and is not an issue for my consideration. 
Conclusion 

22. I conclude that on balance the works will benefit the common and those who use it as the surfacing of the track will prevent unsightly damage to the grassland and help facilitate access. The works will not unduly harm the other interests set out at paragraph 6 above.  Consent for the works is therefore granted subject to the conditions in paragraph 1. 
Richard Holland
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� Common Land Consents policy (Defra November 2015)  





�Section 39(2) of the 2006 Act provides that the public interest includes the public interest in; nature conservation; the conservation of the landscape; the protection of public rights of access to any area of land; and the protection of archaeological remains and features of historic interest. 


� Ecological Appraisal Report for Malvern View Caravan Park access, Bestmans Lane, Kempsey, Worcester, WR5 3QA: NKM Associates December 2019.
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