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EMPLOYMENT TRIBUNALS (SCOTLAND)
Case Number: 4114284/2019
Held in Glasgow on 9 December 2020
Employment Judge: D Hoey

Mr G Docherty Claimant
In Person
[Assisted by
Ms Ducie — Partner]

Royal Mail Group Ltd Respondent
Represented by:
Dr Gibson -
Solicitor

JUDGMENT OF THE EMPLOYMENT TRIBUNAL

1. The claim of unfair dismissal was brought outwith the time period required by
section 101(1) of the Employment Rights Act 1996 and it was reasonably
practicable for the claim to be have been lodged within the time limit. The

claim is dismissed.

2. The claims of disability discrimination were lodged outwith the statutory time
limit set out in section 123 of the Equality Act 2010 but were brought within
such a period that is just and equitable but the claimant failed to establish that
he was a disabled person in terms of section 6 of the Equality Act 2010. The

disability claims are also dismissed.

3. Each of the claims is therefore dismissed.

REASONS
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In a claim form presented on 10 December 2019 the claimant claimed unfair
dismissal and disability discrimination. Early conciliation had commenced on
28 November 2019 with the ACAS early conciliation certificate issued on 2
December 2019.

There had been a preliminary hearing at which the claimant was asked to
clarify the basis of his claims. In the Note following that hearing the claimant
was given extensive detail as to the legislation underpinning the claims and
relevant preliminary issues that had been raised by the respondent, including

the law as to time bar and disability status.

At a previous case management preliminary hearing (on 4 May 2020) the
Employment Judge had spent a considerable amount of time going over the
definition of disability and setting out what the claimant needed to prove by
way of evidence. The Note that was issued (at pages 3 to 6) set out the legal
definition and comment. The Note recorded that the preliminary issue with
regard to disability was likely to focus on the impact of the claimant’'s
impairments given the respondent’s position and the claimant was ordered to
provide an impact statement showing clearly what the impact his impairments
had upon his day to day activities with particular focus on what the claimant
was not able to do, rather than focussing on what he could. The Note
emphasised that the claimant might wish to differentiate between the effects

when the impairment flares up and when it does not.

The claimant had not provided further details and at a further preliminary
hearing, held on 26 August 2020, the claimant was urged to read the terms of
the earlier Note carefully and ensure that he fully understands the legal
definition of disability and what he needs to establish by way of evidence. The
Employment Judge suggested that legal advice might assist the claimant
given the issues arising. The Employment Judge reiterated the questions
which the claimant must answer with regard to disability and set these out in

an order.

The parties had agreed at the hearing that an open preliminary hearing be

fixed to deal with 2 preliminary issues, namely time bar and disability status.
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10.

These had been discussed at previous case management preliminary
hearings and the rules with regard to these issues had been set out and

conveyed to the claimant.

In reply to the order from the preliminary hearing, the claimant stated he
claims he is a disabled person as he has a physical impairment which has a
substantial and long term effect on his ability to carry out day to day activities.
As such he received PIP payments for his illness.

In response to the question as to the impairments on which he relies, he
stated: “I suffer from reactive arthritis and rheumatoid arthritis. Reactive
arthritis is an inflammatory arthritis. 1 was struck down with this illness and
hospitalised for several weeks while employed by the respondent. | was
informed that my age and strength is what kept me alive at that time. Reactive
and rheumatoid arthritis causes my joints to swell and be inflamed causing
pain and restriction of movement. The iliness is a life long illness which | have
to take several medications daily. These medications result in me having to

get regular blood tests as they can cause long term damage.”

In response to being asked “please specify in what way this impairment has
a substantial and long term adverse effect upon your ability to carry out normal
day to activities” (and then giving examples of day to day activities), the

claimant answered simply by saying “mobility and continence”.

The order asked the claimant to provide detail as to any medical evidence in
support of the contention that he was a disabled person. The claimant
answered that he was seeking a report from his specialist which he would

submit to the Tribunal as he would a report from his GP.

The order also stated that “please provide copies of your GP medical records
showing when you were diagnosed as suffering from your condition and
demonstrating its effect upon you in the material period of your employment
with the respondent.” The claimant answered by saying “Dr Wright my GP
was who | visited and gave me advice and a work sick line at the time my

employer deemed me dishonest.”
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11.

12.

13.

14.

15.

At a short case management preliminary hearing prior to the in person
preliminary hearing | had suggested to the claimant that he seek legal advice
to ensure he brings all relevant evidence to the Tribunal. In particular | noted
that in disability status cases, often medical evidence can be important and
he should consider this. | also suggested that the claimant could, if he wished,
set out his evidence in a written statement to ensure the pressure of giving
evidence and attending a Tribunal did not result in him forgetting relevant
matters and to ensure he gave the Tribunal all evidence on which he intended

to rely.

The parties had also been asked to agree a joint bundle of productions but
when the case called this had not been done and commencement of the
hearing was delayed to allow both parties to agree one bundle of documents,

thereby avoiding unnecessary duplication and delay.

When the hearing commenced, the claimant indicated that he was
representing himself with the assistance of his partner. The respondent was
legally represented. | began by going over the terms of the overriding
objective as set out in the Employment Tribunal (Constitution and Procedure)
Rules 2013 such that all decisions made must be just and fair and that the
parties, so far as possible, should be on an equal footing and that matters
progress expeditiously. Both parties worked together to achieve the overriding
objective. | sought to assist the claimant where | could to ensure he provided

the Tribunal with relevant evidence to determine the issues.

We discussed the facts that were agreed, which | set out below, together with

my findings following the evidence that was led.

The claimant confirmed that he was raising 2 different types of claims, unfair
dismissal and disability discrimination. In relation to the discrimination
complaint, he alleged that his dismissal was a breach of section 15 of the
Equality Act 2010 and that the disciplinary process had amounted to unlawful

disability harassment.

Issues
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16.

17.

18.

We then discussed the 2 preliminary issues that required to be determined.

Firstly the claimant accepted that his claim had been raised outwith the
statutory limitation period. He was arguing that it was not reasonably
practicable to lodge his unfair dismissal claim within the time limit fixed by law
and he raised his claim within such further period as was reasonable and that
his discrimination claims were raised within such period as was just and
equitable. It was agreed that the claimant would give evidence in relation to

those issues.

Secondly the claimant argued that he was a disabled person in terms of
section 6 of the Equality Act 2010 at the material times (during the disciplinary
process that led to and included his dismissal). He had decided not to bring
any medical evidence in support of that position but would instead give
evidence himself and refer to some correspondence from medical
practitioners he had received. He believed that would establish the relevant

requirements such that he was a disabled person by law from that information.

Other matters arising

19.

20.

21.

22.

We also discussed burden of proof and the legal basis for each of the issues
to be determined. The claimant understood that the onus was on him to bring
forth sufficient evidence from which findings of fact could be made to satisfy

the Tribunal that the legal tests were satisfied.

The parties had agreed a bundle of 127 pages and the claimant gave

evidence.

The claimant confirmed at the conclusion of the hearing that he had presented

the Tribunal with all the evidence that he wished to present.

Following the hearing | considered matters and asked the parties provide me
with submissions on whether or not the claimant had a progressive condition
in terms of Schedule 1 paragraph 8 of the Equality Act 2010. | considered it
to be consistent with the overriding objective that the claimant and respondent
be given the opportunity to consider the evidence that had been led and the
legal position and state their position in light of the authorities in this area.
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23.

24.

The delay in issuing this judgment was due to the parties’ responses having
only recently been provided to the Employment Judge which was due to
pressures affecting the Tribunal system, for which | apologise. | also required
to carefully consider the points the parties had made in light of the evidence

and submissions and | have taken great care to do so.

Given the 2 preliminary issues are different | have separated out the facts and

law and decision in relation to each issue.

Facts in relation to time bar

25.

26.

27.

28.

29.

30.

31.

| am able to make the following findings of fact which | do from the evidence
presented to the Tribunal. | only make findings that are relevant to the issues

to be determined in relation to the time bar issue.

The claimant was summarily dismissed by letter dated 21 August 2019 which
he received on 22 August 2019 which was when he first learned of his

dismissal.

The claimant was a member of a trade union, the CWU. That union had
assisted the claimant during the disciplinary process. The union had a helpline
the claimant could use if he needed legal advice. He did not use that facility

but he was aware of it.

At the investigation meeting on 7 August 2019 he was accompanied by Mr

Hayley, local delivery office trade union representative.

At the disciplinary meeting on 16 August 2019 he was accompanied by Mr

Davidson, area representative of the union.

At the appeal meeting on 18 September 2019 the claimant was accompanied

by Mr Lafferty, district representative.

The claimant believed, and his advisers confirmed his belief, that his dismissal
was unfair and that his appeal would be successful and he would be
reinstated. He had been told by his union representatives that he could go to
a Tribunal to argue that his dismissal was unfair if he did not secure his job

back internally.
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32.

33.

34.

35.

36.

37.

38.

Following the claimant’s dismissal the claimant had lodged an appeal and
spoke with his union representative and met with him. The claimant had a
family and financial commitments and required to earn an income. His focus

was on finding another job but he believed his appeal would be successful.

The claimant knew of Employment Tribunals (and of the right to claim unfair
dismissal) but did not consider any issue of time limits nor make any enquiries
to ascertain what, if any, time limits applied. He had been told (by his union
representative or representatives) about the ability to proceed to Tribunal
some time following his dismissal and, at the latest, around the date of his
appeal hearing, on 18 September 2019 (when his claim would still have been
in time). The claimant took no further action with regard to checking the

position until the outcome of his appeal was communicated to him.

The claimant had been employed for over 7 years. He had not required to go
to an Employment Tribunal before but he knew of their existence and of the

right to claim unfair dismissal.

The claimant learned that his appeal had been unsuccessful on 26 November
2019.

The claimant had a discussion with his trade union representative to discuss
what his next steps were on or around 26 November 2019. He was told that
he could take the matter to a Tribunal. He arranged to meet a trade union
official in the office on 27 November 2019 and handed over the papers of his

case.

He met the trade union representative, Mr McKechnie on 27 November 2019
and was told that he had checked the position with the union’s lawyers but the
lawyer would not take the case on. The claimant was told to raise matters with
ACAS. He was given a hard copy of the ET1 and a compliments slip from the

trade union.

The claimant telephoned ACAS on 28 November 2019 and commenced early

conciliation. He was told by ACAS that there could be a time limit issue.
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39.

40.

41.

42.

43.

On 2 December 2019 the claimant was issued with an early conciliation
certificate.

The claimant tried to secure legal representation but as a result of the time
bar issue the lawyer would not take the case on. The claimant decided that

he would have to lodge the claim himself.

The claimant and his partner completed the ET1 and hand delivered it to the
Employment Tribunal office, together with associated papers and the union’s
compliment slip which was stamped as hand delivered to the Tribunal on 10
December 2019.

In June 2020 the claimed tried to secure the services of a lawyer through legal

expenses insurance he had but that was to no avail.

In response to request for further information in connection with the issues
arising with his claim which had been discussed at the preliminary hearing on
26 August 2020 the claimant (with his partner) produced a document entitled
“answers from preliminary hearing”. under the heading “time bar issue” the
claimant stated that “Once | received the appeal decision | made an
application to the Tribunal service as soon as possible but due to the time
taken over the appeal | was left with next to no time which | feel was a

conscious act on behalf of Royal Mail.”

Observation on the evidence

44.

45.

One of the disputes in the evidence was whether the claimant knew of time
limits. It was suggested to him that the union must have discussed this with
the claimant. While the claimant denied it, the respondent argued that the fact
the union lawyer did not take the case suggested that there had been previous
discussions and the respondent’s agent said he would be “astounded” if time

limits had not been discussed.

| considered that the claimant did not specifically know about time limits. |
heard no evidence from those who assisted the claimant as to what
specifically was discussed. The claimant accepted he knew of Tribunals and
of the right to claim unfair dismissal. The issue of time limits was not
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46.

Law

47.

48.

something about which he was concerned since his focus was in getting his
job back, which he saw as something an appeal would secure for him. Even
if he was told about time limits, and there was no evidence as such to make
such a finding, the claimant did not focus on that aspect, instead focussing on

securing another job and trying to win his job back on appeal.

From the evidence before the Tribunal, | was not able to make a finding that
the claimant had been told about time limits but he was aware of the right to
claim unfair dismissal (and discrimination) and candidly accepted that he had

made no further enquiries as to what the time limits were.

Section 101(1) of the Employment Rights Act 1996 gives employees the right
to pursue a claim of unfair dismissal in the Employment Tribunal. Subsection
(2) reads: "(2) Subject to the following provisions of this section, an
employment tribunal shall not consider a complaint under this section unless
it is presented to the tribunal - (a) before the end of the period of three months
beginning with the effective date of termination, or (b) within such further
period as the tribunal considers reasonable in a case where it is satisfied that
it was not reasonably practicable for the complaint to be presented before the

end of that period of three months."

In Lowri Beck Services v Brophy 2019 EWCA Civ 2490 (and at paragraph
12) the Court set out some useful key principles to consider when dealing with

time bar cases. These are summarised as follows:

(1) The test should be given "a liberal interpretation in favour of
the employee (Marks and Spencer plc v Williams-
Ryan [2005] EWCA Civ 470, [2005] ICR 1293

(2) The statutory language is not to be taken as referring only to
physical impracticability and for that reason might be
paraphrased as whether it was "reasonably feasible" for the

claimant to present his or her claim in time: see Palmer and


https://www.bailii.org/ew/cases/EWCA/Civ/2005/470.html
https://www.bailii.org/ew/cases/EWCA/Civ/2005/470.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/2005/470.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/2005/470.html
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49.

50.

Saunders v Southend-on-Sea Borough Council [1984]
IRLR 119 but is not limited to physical impracticability.

(3) If an employee misses the time limit because he or she is
ignorant about the existence of a time limit, or mistaken about
when it expires in their case, the question is whether that
ignorance or mistake is reasonable. If itis, then it will not have
been reasonably practicable for them to bring the claim in time
(see Wall's Meat Co Ltd v Khan [1979] ICR 52); but it is
important to note that in assessing whether ignorance or
mistake are reasonable it is necessary to take into account
any enquiries which the claimant or their adviser should have

made.

(4) If the employee retains a skilled adviser, any unreasonable
ignorance or mistake on the part of the adviser is attributed to

the employee.

(5) The test of reasonable practicability is one of fact and not of

law.

In assessing whether ignorance of a right is reasonable, as Lord Scarman
commented in Dedman v British Building and Engineering Appliances
Ltd 1974 ICR 53, CA the Tribunal must ask further questions: ‘What were his
opportunities for finding out that he had rights? Did he take them? If not, why
not? Was he misled or deceived?’ The Court of Appeal in Porter v Bandridge
Ltd 1978 ICR 943, having referred to Lord Scarman’s comments ruled that
the correct test is not whether the claimant knew of his or her rights but
whether he or she ought to have known of them. The Court upheld a tribunal
decision that a claimant who took 11 months to present an unfair dismissal

claim ought to have known of his rights earlier, even if in fact he did not.

Where a claimant is generally aware of his rights, ignorance of the time limit
is rarely acceptable as a reason for delay because a claimant who is aware
of his rights will generally be taken to have been put on inquiry as to the time
limit. In Trevelyans (Birmingham) Ltd v Norton 1991 ICR 488, the


https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973028700&pubNum=4891&originatingDoc=IBBE418E0ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Search)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973028700&pubNum=4891&originatingDoc=IBBE418E0ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Search)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973028700&pubNum=4891&originatingDoc=IBBE418E0ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Search)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973028700&pubNum=4891&originatingDoc=IBBE418E0ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Search)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978024576&pubNum=4891&originatingDoc=IBBE418E0ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Search)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978024576&pubNum=4891&originatingDoc=IBBE418E0ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Search)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978024576&pubNum=4891&originatingDoc=IBBE418E0ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Search)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978024576&pubNum=4891&originatingDoc=IBBE418E0ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Search)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991220926&pubNum=8105&originatingDoc=IBBE418E0ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Search)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991220926&pubNum=8105&originatingDoc=IBBE418E0ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Search)

10

15

20

25

30

4114284/2019 Page 11

51.

52.

53.

54.

Employment Appeal Tribunal held that when a claimant knows of his or her
right to complain of unfair dismissal, he is under an obligation to seek
information and advice about how to enforce that right. Failure to do so will

usually lead the tribunal to reject the claim.

In Reed in Partnership Ltd v Fraine EAT 0520/10 the claimant presented
his unfair dismissal claim one day late, wrongly believing that the three-month
time limit ran from the day after the date of dismissal. The Employment Appeal
Tribunal overturned the employment judge’s decision to accept the claim. The
claimant was not reasonably ignorant of the start date for the limitation period
since he knew of his right to bring a claim, as well as the three-month time
limit and he was not misled by the employer or any other adviser. He made
no enquiries through solicitors, the Citizens Advice Bureau or the Employment
Tribunals website. The claimant had simply proceeded on a false assumption

for which he had no basis

The Tribunal should assess on the facts what the claimant knew or did not
know and whether it was reasonable not to make further enquiries. In Marks
and Spencer plc v Williams-Ryan 2005 ICR 1293, the claimant believed that
she had to exhaust the internal appeal procedure before she could bring an
unfair dismissal claim. That belief was supported by the Citizens Advice
Bureau. Her employer had provided her with material about an unfair
dismissal claim but did not mention the time limit. The Employment Judge
allowed the claimant’s claim to proceed which was upheld by the Court of
Appeal which said that the findings were generous but not outside the ambit
of conclusions that a tribunal could properly reach on all the facts before

them.’

Even if it was not reasonably practicable to have lodged the claim in time, the
claimant must still show that the claim was raised within such further period

as was reasonable.

The time limit for Equality Act claims appears in section 123 as follows: “(1)
Proceedings on a complaint within section 120 may not be brought after the

end of — the period of three months starting with the date of the act to which


https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006568528&pubNum=6448&originatingDoc=IBBE418E0ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Search)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006568528&pubNum=6448&originatingDoc=IBBE418E0ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Search)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006568528&pubNum=6448&originatingDoc=IBBE418E0ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Search)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006568528&pubNum=6448&originatingDoc=IBBE418E0ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Search)
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55.

56.

the complaint relates, or (b) such other period as the Employment Tribunal

thinks just and equitable”.

When considering whether it is just and equitable to hear a claim
notwithstanding that it has not been brought within the requisite three month
time period, the Employment Appeal Tribunal has said in the case of Chohan
v Derby Law Centre 2004 IRLR 685 that a Tribunal should have regard to
the Limitation Act 1980 checklist as modified in the case of British Coal
Corporation v Keeble 1997 IRLR 336 which is as follows:

a. The Tribunal should have regard to the prejudice to each party.

b. The Tribunal should have regard to all the circumstances of the case

which would include:
(1) Length and reason for any delay

(2) The extent to which cogency of evidence is likely to be

affected

(3) The cooperation of the respondent in the provision of

information requested

(4) The promptness with which the claimant acted once he knew

of facts giving rise to the cause of action

(5) Steps taken by the claimant to obtain advice once he knew of

the possibility of taking action.

In Abertawe v Morgan 2018 IRLR 1050 the Court of Appeal clarified that
there was no requirement to apply this or any other check list under the wide
discretion afforded to Tribunals by section 123(1), but that it was often useful
to do so. The only requirement is not to leave a significant factor out of
account. Further, there is no requirement that the Tribunal must be satisfied
that there was a good reason for any delay; the absence of a reason or the

nature of the reason are factors to take into account.


https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23IRLR%23sel1%252018%25year%252018%25page%251050%25&A=0.15994294194909675&backKey=20_T29058677978&service=citation&ersKey=23_T29058677958&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23IRLR%23sel1%252018%25year%252018%25page%251050%25&A=0.15994294194909675&backKey=20_T29058677978&service=citation&ersKey=23_T29058677958&langcountry=GB
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57.

58.

59.

60.

61.

In the case of Robertson v Bexley Community Services 2003 IRLR 434 the
Court of Appeal stated that time limits are exercised strictly in employment
law and there is no presumption, when exercising discretion on the just and
equitable question, that time should be extended. Nevertheless, this is a

matter which is in the Tribunal’s discretion.

That has to be tempered with the comments of the Court of Appeal in Chief
Constable of Lincolnshire v Caston 2010 IRLR 327 where it was observed
that although time limits are to be enforced strictly, Tribunals have wide

discretion.

Where delay in presenting a claim is because a claimant was awaiting the
outcome of an internal appeal, that, by itself, does not necessarily mean the
threshold for allowing the claim to proceed has been met since all relevant
factors need to be taken into account, with the weight being attached to such
factors being a matter for the Tribunal (see Apeologun-Gabrielas v Lambeth
London Borough Council 2002 ICR 713).

If the delay was caused by incorrect advice, it may be just and equitable to
allow the claim to proceed if justified from the facts. InWright v
Wolverhampton City Council EAT 0117/08, for example, the Employment
Appeal Tribunal held that incorrect advice received from a trade union official
before and after the claimant submitted out-of-time discrimination claims
should not be ascribed to the claimant and that an extension of time should

be granted.

If the claimant relied on incorrect advice, for that to be relevant, the claimant
must have relied on that advice such that it was a reason for the delay.
In Hunwicks v Royal Mail Group plc EAT 0003/07 the claimant sought to
excuse her late claim on the ground that her trade union representative
incorrectly advised her that she had to exhaust the employer’s internal
grievance procedure before bringing a tribunal claim. The Employment
Appeal Tribunal, upheld the Tribunal’s decision to reject that application. Mr
Justice Underhill, then President, noted that the authorities clearly establish

that where a claimant has missed a relevant time limit as a result of relying on


https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017604064&pubNum=8105&originatingDoc=IB57F9790ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Category)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017604064&pubNum=8105&originatingDoc=IB57F9790ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Category)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017604064&pubNum=8105&originatingDoc=IB57F9790ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Category)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017604064&pubNum=8105&originatingDoc=IB57F9790ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Category)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012261424&pubNum=8105&originatingDoc=IB57F9790ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Category)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012261424&pubNum=8105&originatingDoc=IB57F9790ED9811E8BCF1D365E12E9115&refType=UC&originationContext=document&transitionType=CommentaryUKLink&contextData=(sc.Category)
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bad advice from a skilled adviser, including a trade union, that is a relevant
factor which the Tribunal should consider in deciding whether it is just and
equitable to extend time. Whether it is a decisive factor will depend on all the
circumstances of the case. In that case the adviser’s advice played no role in
the decision as to whether the claim should be allowed to proceed. This was
because the time limit had already expired before any question of her being

misled by the union representative arose.

Respondent’s submissions as to time bar

62.

63.

64.

65.

66.

67.

The respondent’s agent noted that it was not in dispute that the claims were
time barred. The claimant learned of his dismissal on 22 August 2019. He had
until 21 November 2019 to raise his claim and only did so on 10 December
2019.

It was submitted that it was reasonably practicable to have lodged his claim
in time. The burden is on the claimant and he has failed to discharge the

burden.

The claimant waited until the appeal outcome was known before notifying
ACAS. He was informed his appeal would not be upheld on 25 November.
While it is a common error to think internal appeals should be exhausted
before going to Tribunal, that did not mean it was not reasonably practicable.

It was submitted that the claimant had not given clear evidence that he was
ignorant of his legal rights. He contradicted himself in evidence in chief and
cross examination when he conceded that he had been told of his right to go
to Tribunal between the date of dismissal and the date of his appeal hearing.
The claimant was not ignorant of legal rights entirely prior to his claim time
barring.

It was argued that it was reasonably practicable to inform himself of legal
rights. Wrong advice on the part of a lay representative is not a sufficient

reason to find it was not reasonably practicable.

In Potter v Bainbridge it was held that even although a claimant did not know
of the right to bring a claim, the claimant ought to have known of it and so it
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68.

69.

70.

71.

72.

was reasonably practicable to submit the claim in time. The claimant should
have made enquiries. Even although the claimant was labouring under a
misapprehension as to the conclusion of the appeal process, the claimant
ought to have known the time started from the date of dismissal. It was

reasonably practicable to make efforts to obtain information.

The respondent’s agent said he would be “astounded” if 3 different trade union
representatives had given the claimant wrong advice. By the date of the
appeal meeting the claim was still in time and the claimant must have known

about time limits.

It was not credible to find the claimant was not told. The claimant admitted he
had an appointment with the union who told him there was a problem with the

lawyer. Why would the union say that if they hadn’t already approached the
lawyer.

In Reid and Partnership v Frane the claimant presented his claim 1 day late
wrongfully believing the time limit ran from the date after dismissal. The judge
allowed the claim but was overturned by the Employment Appeal Tribunal
which found that the claimant’s ignorance was not reasonable. He knew of
the right to bring a claim and of the existence of a 3 month time limit. The
respondent’s agent drew parallels with this case since the claimant in this
case, like that one, had not been misled, had not made enquiries of solicitors
or the union advice line and simply proceeded on the false assumption for
which he had no basis.

The claimant’s agent argued the paperwork lodged within the Tribunal
process did not chime with the claimant’s evidence since there was a
suggestion the claimant knew there was a time limit by referring to running
out of time. It was likely that the claimant did know of the time limit probably
from the trade union and probably knew some time between dismissal and

appeal decision.

Waiting 8 days to lodge his claim was not reasonable.
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73.

74.

75.

76.

77.

With regard to the discrimination claim time limits are applied strictly and there
IS no presumption in favour of extension. The burden is on the claimant to

show it is just and equitable to do so.

The respondent’s agent argued that the claimant had presented no evidence
to reasonably persuade the Tribunal there was a good reason for not lodging
the claim in time. There was no valid reason. The length of delay was not that
long. There was no good reason for the delay and ignorance is no defence.
The only reason given was that the claimant didn’t know of the right which is

not credible.

With regard to the cogency of evidence this was unlikely to be affected. The
claimant did not act promptly once he knew of the time limit. The steps taken
to obtain advice once the claimant knew of the possibility of taking action are
relevant. He ought to have taken further steps and checked with his union.

The claimant approached his insurance company in June 2020 to ask for legal
advice. Why was it not reasonably practicable to do so when his case was not

time barred.

The Tribunal was invited to dismiss the claims.

Claimant’s submissions on time bar

78.

79.

80.

The claimant argued that he did not know about the time limit. He did all that
was asked of him. He had no experience of the process and had not been
dismissed before. He did not know to ask. He was told to wait the outcome of
the appeal and did so. He moved relatively quickly once he learned of the
right and did his best.

It was argued that the claimant would not put himself through this process if
he knew of the right and ignored it. It was around the time of his appeal that

he learned of the right and moved quickly to lodge his claim.

The claimant argued that he did not know of time bar until after the appeal

decision
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81.

The claimant accepted he made a mistake in relying on his trade union and
not checking matters but this was a new process to him. His priority following

his dismissal was to get another job and he was not fully focused.

Decision in relation to time bar

Unfair dismissal claim

82.

83.

84.

85.

86.

With regard to the unfair dismissal claim the first question is whether it was

reasonably practicable for the claimant to have lodged the claim within time.

| considered the evidence presented by the claimant carefully. He accepted
that his focus was on seeking alternative employment and on trying to secure
an income for him and his family. He also accepted that he had assumed that
he could raise a claim following his appeal if it was unsuccessful.

This is not a case whereby the claimant was given the wrong advice as such.
The claimant did not suggest that he sought advice from his union as to his
options and carefully planned a strategy going forward. Instead the claimant’s
position was that he believed his dismissal was unfair and he was going to
succeed with his appeal. The union supported him in that belief. He knew that
he could go to a Tribunal but assumed such an action would only be

necessary if his appeal was unsuccessful.

| sympathise with him but the law requires the claim to be lodged within the
time limit unless it was not reasonably practicable to have done so. The
claimant knew that he could raise a claim. He knew of the Tribunal and of the

right to claim unfair dismissal.

The decision in Reed is relevant to this case where the employee was not
reasonably ignorant. | accept that in Reed the claimant knew of the 3 month
time limit but in this case the claimant did not but he knew of the right to claim
unfair dismissal at a time when his claim would have been intime. At the latest
he discovered this at his appeal hearing. At that stage the claim would have
been in time had he lodged it. He did not do so and relied upon his appeal.
He took no steps to check what the time limits were. | did consider the Marks
and Spencer case which also had similarities but | consider in this case that
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87.

88.

the claimant ought to have taken steps to check the position with regard to
time limits rather than do nothing.

There were a number of options open to the claimant at this time and the
reasoning in the case of Trevelyans is apposite to this case. When he knew
of his right to claim unfair dismissal he could have checked the position with
the union, whether with his representatives or via the help line. One of the
reasons he had paid his union dues was to ensure he had that support
available. He ought to have checked the position with his union and ensured
he understood properly what his options were (and any conditions attached
to such options, such as time limits). Alternatively the claimant could (and
should) have equipped himself with the knowledge of unfair dismissal (and
any relevant time limits) by utilising the services of ACAS or other online (or
off line) resources. It was not reasonable for the claimant to assume that there

was no time limit or to remain ignorant of the position.

In the circumstances of this case and having carefully considered the
evidence and the authorities, | have concluded that it was reasonably
practicable for him to have raised his claim within the statutory timescale. He

failed to do so and his claim for unfair dismissal is dismissed.

Discrimination claim

89.

90.

With regard to the discrimination claim the question is whether the claim was
raised within such other period as was just and equitable. | require to consider
the factors set out in Keeble and in particular balance the prejudice to the
parties.

Firstly | consider the issue of prejudice. It is axiomatic that if the discrimination
claim is not allowed to proceed the claima