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DECISION 

 

 

  



 

The Decision of the Tribunal 

The Respondent’s application for an order for costs under rule 13 of the Tribunal 
Procedure (First-tier Tribunal)(Property Chamber) Rules 2013 is dismissed. 

The application 

1. The substantive dispute between the parties was determined by decisions of the 
Tribunal dated 16 January 2020 and 3 August 2020 which should be read 
together with this decision.   

2. On 26 August 2020, the Respondent made an application for costs under rule 
13(1)(b) of the Tribunal Procedure (First-tier Tribunal)(Property Chamber) 
Rules 2013 (“the 2013 Rules”).  A costs order is sought in the total sum of 
£258,588.62. 

3. Directions were given for the determination of the application for costs on 13 
September 2020. These Directions made provision for the Applicant to respond 
to the application and for the Respondent to reply and to prepare and file an 
application bundle.    

4. Provision was also made in the Directions for a paper determination to take 
place and this application has been determined on the papers.  

The Tribunal’s determination 

5. The Tribunal’s power to award costs is derived from section 29 of the 
Tribunals, Courts and Enforcement Act 2007, which includes provision that: 

29. Costs or expenses 

(1) The costs of and incidental to— 

(a) all proceedings in the First-tier Tribunal … 

shall be in the discretion of the Tribunal in which the proceedings take place. 

(2) The relevant Tribunal shall have full power to determine by whom and to 
what extent the costs are to be paid. 

(3) Subsections (1) and (2) have effect subject to Tribunal Procedure Rules … 

6. Rule 13(1)(b) of the Tribunal Procedure (First-tier Tribunal)(Property 
Chamber) Rules 2013 (“the 2013 Rules”) provides so far as is material: 



13.—(1) The Tribunal may make an order in respect of costs only— 

(b) if a person has acted unreasonably in bringing, defending or conducting 
proceedings in— 

… 

(ii) a residential property case. 

7. In determining this application pursuant to rule 13 of the 2013 Rules, the 
Tribunal has had regard to its overriding objective and, in particular, to Willow 
Court Management Ltd v Alexander [2016] UKUT 290 (LC); [2016] L. & T.R. 
34, in which the Upper Tribunal gave guidance concerning the approach that a 
Tribunal should take when determining a rule 13 application.    

8. We have considered in detail the entirety of the judgment in Willow Court and 
note that, at paragraph [43], the Upper Tribunal stated: 

“A decision to award costs need not be lengthy and the underlying dispute can 
be taken as read.” 

9. In summary, the Tribunal is to apply a three-stage approach. Firstly, applying 
an objective standard, the Tribunal must consider whether or not the Applicant 
has acted unreasonably. An unsuccessful outcome is not sufficient on its own to 
warrant an order under rule 13 and the Tribunal must be careful not to use this 
power too readily.  

10. At [24] of Willow Court, the Upper Tribunal stated: 

“… An assessment of whether behaviour is unreasonable requires a value 
judgment on which views might differ but the standard of behaviour expected 
of parties in tribunal proceedings ought not to be set at an unrealistic level. 
We see no reason to depart from the guidance given in Ridehalgh v Horsefield 
at 232E, despite the slightly different context. “Unreasonable” conduct 
includes conduct which is vexatious, and designed to harass the other side 
rather than advance the resolution of the case. It is not enough that the conduct 
leads in the event to an unsuccessful outcome. The test may be expressed in 
different ways. Would a reasonable person in the position of the party have 
conducted themselves in the manner complained of? Or Sir Thomas Bingham's 
‘acid test’: is there a reasonable explanation for the conduct complained of?” 

11. If the Applicant is found to have acted unreasonably, the Tribunal must 
consider whether or not an order for costs should be made. This involves a 
consideration of the nature and seriousness of the Applicant’s conduct and the 
Tribunal retains a discretion at this stage.  



12. If the Tribunal determines that it will make an order for costs, the terms of the 
order fall to be considered.  There is no need for a causal connection to be 
established between the conduct and the costs incurred. The Tribunal can make 
an order for payment of the whole or part of a party’s costs.  The nature, 
seriousness and effect of the unreasonable conduct are important factors. 

13. The first stage is to consider whether the Applicant has acted unreasonably in 
the present case applying an objective standard.  

14. At paragraph 6 of the application, the Respondent contends that the Applicant 
has acted unreasonably in the following five respects: 

“(a) the entire case as advanced by the applicant was unreasonable; there 
was ample evidence of disrepair and it was obvious to any reasonable 
person that the value of the set-off would easily extinguish the potential 
service charge liability; 
 (b) moreover, given that the applicant has not collected the service charges 
from the other flats (which, of course, she owns or controls), there was no 
practical utility to these proceedings; 
 (c) indeed, despite the ‘in principle’ decision being issued in January 2020 
(which, of course, held that there was actionable disrepair, both historically 
and ongoing), no work has been started at this building; 
 (d) to the contrary the applicant initially instructed her solicitors to 
challenge the methodology for the calculations of the value of the service 
charge claim and the setoff, and then dismissed her solicitors and gave no 
instructions to her experts, further delaying matters; 
 (e) she instructed new solicitors and counsel shortly before the resumed 
hearing and they accepted the figures put forward by Mr Paraskevas.” 
 

15. The Respondent goes on to state:  

“In short, this application could never achieve any practical benefit for the 
applicant and just served to further delay the long-overdue works.  A 
reasonable person does not behave in such a way. Proceeding in such a 
manner is: (a) a waste of public time and money, given the impact on the 
resources of the FTT; (b) totally at odds with the overriding duty on the parties 
to co-operate with each other and the Tribunal so as to achieve a just and 
proportionate outcome; and, (c) harmful to Mr Paraskevas and to the proper 
management of the building. There is no ‘reasonable explanation’ for this 
conduct.” 

16. The Applicant asserts that there is nothing unreasonable about these 
proceedings or her conduct of them.  She disputes the Respondent’s contention 
that the bringing of these proceedings was unreasonable, because “they had no 
practical utility” and states that the proceedings:  



“(a) Resolved that 31.82% of the service charge costs was the ‘fair proportion’ 
payable by the Respondent (Decision, Paragraph 27). The Respondent argued 
that 20% of the relevant costs is the fair proportion. (DP September 2019 
witness statement, Paragraph 27); 

(b) Determined the lift needed to be replaced, the Respondent had to contribute 
to the Lift, and the Applicant’s expert was preferred on the question of 
scaffolding (Decision, Paragraphs 28 (i) and (ii), (iv) and (vi) and (vii). It was 
resolved at Tribunal that the Respondent should be responsible for 10% of 
costs. The Respondent had contended that he has no responsibility for any of 
the lift costs (DP September 2019 witness statement, Paragraph 31); 

(c) Preferred in a large number of disputed areas in the Scott Schedule Items, 
the evidence of the Applicant and her experts (Paragraphs 28 (ii), (v), (vi), 
(vii), (viii), (xi), (xiii), (xv), (xvi), (xviii), (xix), (xxiii), (xxiv). 

Further, the judgment records numerous issues which were common ground 
between the parties, showing that the conduct of the proceedings was not 
outside of the norm. 

To put it another way, the amount the Applicant was due as a service charge 
had to be resolved, whether by the Applicant bringing these proceedings, as 
she did, or whether by way of counter-claim to any claim brought by the 
Respondent (which is yet to be brought). It is quite simply wrong to say these 
proceedings served no purpose, and were therefore unreasonable. Further, the 
Respondent does not suggest that he made any admissible offers equal to, or 
in excess of, the amounts found in the Applicant's favour. 

…. 

In summary, the proceedings were necessary to determine disputed issues and 
they in fact did so.” 

17. In response, the Respondent states that the Applicant has failed to address his 
central complaint.  She owns or controls all of the other flats at this building. 
The vast majority of the service charge costs will therefore fall on 
her/companies she controls. Before any work can take place, therefore, it is 
“imperative” that she puts her agents in funds. She has not done so. She has not 
adduced any evidence of any intention to do so. No progress whatsoever has 
been made in remedying the disrepair at this building.  

18. The Respondent states that proceedings therefore served no practical purpose 
(or, to put it another way, the proceedings could never have produced any 
practical benefit to the Applicant) and, because of her control over the building, 
the Applicant must have known that would be the result.  

19. The Respondent submits that it is disingenuous to suggest that the dispute over, 
e.g. the lift proportion of the costs, represented a significant issue to be resolved.  



He states that this might be true if the Applicant had the funds and the intent 
to do the works, but she does not and has never had the funds and the intent. 
She is no further forward in complying with her duties as freeholder as a result 
of these proceedings. That is why they have served no practical purpose and the 
Applicant is now in a worse position than she was when the proceedings 
commenced.  

20. The Respondent also states that, as regards the Applicant’s conduct between the 
initial January 2020 decision and the final conclusion of the proceedings, the 
Applicant instructed her solicitors to dispute the calculations produced by the 
Respondent; she did not instruct her experts to cooperate with the experts 
instructed by the Respondent; she dismissed her first legal team; and, once a 
second legal team was instructed, the figures were agreed relatively quickly. She 
has not explained why she did any of these things and, in the absence of any 
reason, the Tribunal should determine that she behaved unreasonably 
(especially for that period of time).  The Respondent submits that the 
Applicant’s failure to accept his offers to settle is further evidence of her 
unreasonable conduct.  

21. The Tribunal is not satisfied that the Applicant has acted unreasonably in 
bringing or conducting these proceedings.  After hearing detailed evidence and 
argument, the Tribunal made determinations in respect of numerous issues 
which were previously in dispute between the parties, and some of these 
determinations were made in the Applicant’s favour.   Whether or not work to 
the Property has commenced, the proceedings served the purpose of providing 
clarity in respect of the rights and obligations which formed the subject matter 
of this application.  

22. The Applicant was entitled to seek to challenge the Respondent’s case and we 
do not consider that she acted unreasonably in refusing his offers. She 
instructed experienced counsel and experts and we are not satisfied that the 
conduct of these proceedings by the Applicant through her legal representatives 
was unreasonable.   We consider that the unsuccessful arguments which were 
advanced on the Applicant’s behalf were legitimate and that the evidence 
adduced on her behalf which was not accepted was given in good faith.  

23. As stated by the Respondent, the Applicant changed solicitors and counsel and 
an agreement was reached between the parties after she had instructed a new 
legal team.     

24. Following receipt of the Tribunal’s decision dated 16 January 2020, the 
Applicant applied for permission to appeal.   The Tribunal refused the Applicant 
permission to appeal on 6 March 2020 and the Upper Tribunal refused the 
Applicant permission to appeal on 5 June 2020.   Prior to a further hearing 
listed before the Tribunal on 30 July 2020, the Applicant instructed new legal 
representatives.  

25. The Tribunal is not satisfied that a change of legal representation is of itself 
evidence of unreasonable conduct.   There are many possible reasonable 



explanations for a change of legal representation, for example, relating to 
convenience, price, alternative recommendations, or dissatisfaction, and we 
note the privileged nature of communications between solicitors and clients. 

26. The Tribunal accepts that the Applicant delayed in instructing her experts to 
communicate with the Respondent’s experts in the period prior to the hearing 
which took place in July 2020.  However, on the facts of this case, we are not 
satisfied that this was conduct which was vexatious, and designed to harass the 
other side rather than advance the resolution of the case.  The delay occurred at 
a time when the Applicant was likely to be considering whether or not to retain 
her former legal team.  Following the change of legal representation, a 
comprehensive agreement was reached which resolved the outstanding issues 
without the need for a contested hearing. 

27. In all the circumstances, we are not satisfied that the conduct of these Tribunal 
proceedings by the Applicant through the professionals she instructed to 
represent her and/or on her own account, meets the threshold set by rule 13 of 
the 2013 Rules.  Accordingly, the Respondent’s application for costs is 
dismissed.  

Name: Judge N Hawkes Date: 7  December 2020 

 

 

 

 

 

 

Rights of appeal 

 

By rule 36(2) of the Tribunal Procedure (First-tier Tribunal) (Property 
Chamber) Rules 2013, the tribunal is required to notify the parties about 
any right of appeal they may have. 

If a party wishes to appeal this decision to the Upper Tribunal (Lands 
Chamber), then a written application for permission must be made to the 
First-tier Tribunal at the regional office which has been dealing with the 
case. 



The application for permission to appeal must arrive at the regional 
office within 28 days after the tribunal sends written reasons for the 
decision to the person making the application. 

If the application is not made within the 28 day time limit, such 
application must include a request for an extension of time and the 
reason for not complying with the 28 day time limit; the tribunal will 
then look at such reason(s) and decide whether to allow the application 
for permission to appeal to proceed, despite not being within the time 
limit. 

The application for permission to appeal must identify the decision of the 
tribunal to which it relates (i.e. give the date, the property and the case 
number), state the grounds of appeal and state the result the party 
making the application is seeking. 

If the tribunal refuses to grant permission to appeal, a further 
application for permission may be made to the Upper Tribunal (Lands 
Chamber). 

 

 

 

 


