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EXPLANATORY MEMORANDUM TO 

THE COMMUNICATIONS ACT (E-COMMERCE) (EU EXIT) REGULATIONS 2020 

2020 No. [XXXX] 

1. Introduction 

1.1 This explanatory memorandum has been prepared by the Department for Digital, 

Culture, Media and Sport and is laid before Parliament by Command.  

1.2 This memorandum contains information for the Sifting Committees. 

2. Purpose of the instrument 

2.1 This instrument is being made under the European Union (Withdrawal) Act 2018 

(“EUWA”) in order to address deficiencies arising in the operation of the 

Communications Act 2003 (“the 2003 Act”) as a result of the United Kingdom’s exit 

from the European Union (“EU”). This instrument will end the direct effect of Article 

3 of the Electronic Commerce Directive (“eCD”) on sections 120-124 and 128-131 of 

the 2003 Act, where it would otherwise become retained EU law following the end of 

the transition period.  

Explanations 

What did any relevant EU law do before exit day? 

2.2 The eCD seeks to contribute to the proper functioning of the internal market by ensuring 

the free movement of information society services between European Economic Area 

(“EEA”) states and approximating EEA states’ laws concerning the regulation and 

provision of information society services. 

2.3 An information society service is any service normally provided for remuneration, at a 

distance, by electronic means and at the individual request of a recipient of the service. 

Examples include, but are not limited to: online retailers, video sharing sites, search 

tools, social media platforms and internet service providers. The eCD has been 

incorporated into the Agreement on the European Economic Area1. 

2.4 Article 3 of the eCD sets out “country of origin” rules in relation to the regulation of 

information society services. Generally, these rules provide that, within the 

“coordinated field” of the eCD, information society services must be regulated by the 

law of the EEA state in which the provider of the services is established, rather than the 

law of the EEA state in which the services are received.  

2.5 Where the UK regulates information society services within the co-ordinated field, such 

regulation must extend to information society services established in the UK, even 

where such services are provided elsewhere in the EEA (Article 3(1)). The UK must 

not restrict the freedom of a person established in another EEA state to provide 

information society services falling within the “coordinated field” in the UK (Article 

                                                
1 The Directive has been incorporated into the EEA Agreement by Decision 91/2000 of the EEA Joint 

Committee. 
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3(2)). It is, however, possible to derogate from Article 3(2) if certain conditions are met 

(Article 3(4)).  

2.6 The eCD was originally implemented by the e-Commerce Regulations 2002 (SI 

2002/2013). However, those regulations only apply in relation to Acts passed before the 

date on which the e-Commerce Regulations 2002 were made. For legislation that 

postdates the e-Commerce Regulations 2002, Articles 3 and 12-14 of the eCD have 

been implemented on a case-by-case basis.  

2.7 Article 3 eCD was not expressly implemented into the 2003 Act. However, it has direct 

effect on certain sections of the 2003 Act by virtue of the principle of supremacy of EU 

law. Section 4 of the EUWA has the effect of converting certain directly effective EU 

rights into UK law at the end of the transition period. This means EEA based 

information society services will continue to be exempt from certain rules under the 

2003 Act that govern online activities when operating in the UK, unless its direct effect 

is removed under the deficiencies power in s. 8(1) EUWA.  

Why is it being changed? 

2.8 The country of origin principle is an internal market measure that is in place to facilitate 

electronic commerce across the EEA. After the end of the transition period, UK 

businesses will no longer benefit from the country of origin principle when operating in 

the EEA. Retaining this directly effective right would mean that EEA businesses 

continue to be exempt from certain UK rules, while the same benefits are not afforded 

to UK businesses operating in the EEA. This would give EEA based information society 

services preferential market access, with no reciprocity from the EEA for UK 

businesses. 

2.9 To get permission to derogate from the country of origin principle, member State 

Authorities notify the Commission and other member States using the Internal Market 

Information (IMI) System.   At the end of the Transition Period, IMI access will not 

continue unless negotiated as part of the future relationship with the EU. 

2.10 Since 2002, Article 3 has been implemented into relevant pieces of legislation on a case-

by-case basis.   Therefore, legislation that implements Article 3 of the eCD must be 

identified in order to remove its effect following the end of the transition period.  

Sections 120-124 and 128-131 of the 2003 Act have been identified as provisions on 

which Article 3 eCD has direct effect. This instrument will revoke Article 3’s direct 

effect on these provisions.   

What will it now do? 

2.11 By removing the direct effect of the country of origin principle on sections 120-124 and 

128-131 of the 2003 Act, relevant UK regulators will be able to enforce rules established 

within or authorised through the 2003 Act against EEA providers without needing to 

meet the conditions for enforcing UK rules and follow the eCD’s derogation procedure. 

2.12 The Phone-paid Services Authority’s Code of Practice for Premium Rate Services  has 

been authorised by Ofcom under sections 120-121 of the 2003 Act. Ofcom retains 

backstop responsibility for regulating premium rate services (“PRS”) under sections 

123-124 of the 2003 Act. By removing the direct effect of Article 3 of the eCD from 

the operation of these sections of the 2003 Act, Ofcom and the Phone-paid Services 

Authority will no longer be required to follow the eCD’s derogation procedure when 

seeking to take enforcement action against PRS businesses established in the EEA. This 
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will allow the Phone-paid Services Authority to pursue enforcement action against 

EEA-based PRS as they currently do for UK and non-EEA based services. 

2.13 Sections 128-131 of the 2003 Act set out rules to prevent the persistent misuse of 

electronic communications networks and services. Ofcom has responsibility for 

enforcing these rules. As a result of this instrument,  Ofcom will not be required to 

notify the relevant member State and European Commission, under the derogation 

procedure, when taking action against EEA businesses that contravene these rules in the 

future. 

2.14 The SI will also remove the extension of UK law to UK service providers’ activities in 

other EEA states, as provided for under Article 3(1) of the eCD. This means that UK 

service providers will not have to simultaneously comply with both UK law and EEA 

law when providing services in an EEA state. 

3. Matters of special interest to Parliament 

Matters of special interest to the Sifting Committees. 

3.1 None. 

3.2 This instrument is being laid for procedural sifting by the ESIC and SLSC.  

Matters relevant to Standing Orders Nos. 83P and 83T of the Standing Orders of the 

House of Commons relating to Public Business (English Votes for English Laws) 

3.3 As the instrument is subject to negative resolution procedure there are no matters 

relevant to Standing Orders Nos. 83P and 83T of the Standing Orders of the House of 

Commons relating to Public Business at this stage. 

4. Extent and Territorial Application 

4.1 The territorial extent of this instrument is the entirety of the United Kingdom. 

4.2 The territorial application of this instrument is the entirety of the United Kingdom.. 

5. European Convention on Human Rights 

5.1 The Minister of State for Media and Data, John Whittingdale, has made the following 

statement regarding Human Rights: 

5.2 “As the instrument is subject to negative resolution procedure and does not amend 

primary legislation, no statement is required.” 

 

6. Legislative Context 

6.1 This instrument is being made  made in exercise of the powers in section 8 of the EUWA 

in order to address failures of retained EU law to operate effectively and other 

deficiencies arising from the withdrawal of the United Kingdom from the European 

Union. 

6.2 Article 3 of the eCD establishes the country of origin principle, which is an EU internal 

market principle, which will no longer apply to the UK at the end of the transition 

period.  
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7. Policy background 

What is being done and why? 

 

7.1 As summarised at paragraph 2.1 this instrument is necessary to remove the effect of an 

EU internal market measure – Article 3 of the eCD – in relation to sections 120-124 and 

128-131 of the 2003 Act.  

7.2 This instrument is necessary to fix deficiencies in UK law to enable UK regulators (the 

Phone-paid Services Authority and Ofcom) to enforce provisions within and rules 

authorised by the 2003 Act without needing to follow the procedure to derogate from 

the country of origin principle contained in Article 3 of the eCD. 

8. European Union (Withdrawal) Act/Withdrawal of the United Kingdom from the 

European Union 

8.1 This instrument is being made using the power in section 8 of the EUWA in order to 

address failures of retained EU law to operate effectively or other deficiencies arising 

from the withdrawal of the United Kingdom from the EU. In accordance with the 

requirements of that Act the Minister has made the relevant statements as detailed in 

Part 2 of the Annex to this Explanatory Memorandum. 

9. Consolidation 

9.1 There are no plans to consolidate the legislation amended by this instrument. 

10. Consultation outcome 

10.1 The EUWA does not require a formal consultation to take place for instruments relating 

to exit, a public consultation was not held so as to avoid prejudicing ongoing exit 

negotiations, and also because of the limited scope of policy options in relation to fixing 

deficiencies.  

10.2 The Devolved Administrations have been informed of this instrument. 

11. Guidance 

11.1 No new obligations on UK stakeholders will arise as a result of this instrument, which 

amends legislation which implements the eCD. Therefore there are no plans to issue 

guidance. 

11.2 Although not a consequence of this instrument, the UK’s change in status to a ‘third 

country’ at the end of the Transition Period, information society services established in 

the UK will no longer be able to rely on  the country of origin principle provided for in 

the eCD. This will result in UK based information society services being required to 

adhere to the rules governing online activities within each EEA state in which they 

operate.  

12. Impact 

12.1 There is no, or no significant, impact on business, charities or voluntary bodies. 



 

5 

12.2 There is no, or no significant, impact on the public sector. 

12.3 A full Impact Assessment has not been prepared for this Statutory Instrument because 

there is a low level of impact per business. A De-Minimis Assessment showed that 

whilst there were annual time-saving benefits to certain UK businesses,  there are wider 

‘transition’ costs associated with moving away from the country of origin principle. 

This will result in a small annual net direct cost to business of £0.6m over 10 years. 

Transition costs refer to the cost incurred by businesses when adjusting to new 

legislation, in this case the time that organisations will have to take to familiarise 

themselves with this new legislation. 

13. Regulating small business 

13.1 The legislation applies to activities that are undertaken by small businesses.  

13.2 The legislation does not introduce new requirements on small businesses. Instead it 

corrects deficiencies arising from the UK’s withdrawal from the EU in legislation which 

applies to them. No disproportionate impact on small business is therefore expected.  

14. Monitoring & review 

14.1 There are no plans to monitor or review this instrument as the changes are technical and 

minimal. 

14.2 As this instrument is made under the EUWA, no review clause is required. 

15. Contact 

15.1 Elisona Shala at the Department for Digital, Culture, Media and Sport Telephone: 

07785382503 or email: elisona.shala@culture.gov.uk can be contacted with any queries 

regarding the instrument. 

15.2 Oscar Tapp-Scotting, Deputy Director for Security and Online Harms, at the 

Department for Digital, Culture, Media and Sport can confirm that this Explanatory 

Memorandum meets the required standard. 

15.3 John Whittingdale MP, Minister of State for Media and Data at the Department for 

Digital, Culture, Media and Sport can confirm that this Explanatory Memorandum 

meets the required standard. 

 

 

 

 

 

Annex A 
Statements under the European Union (Withdrawal) Act 

2018 

Part 1  

mailto:elisona.shala@culture.gov.uk
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Table of Statements under the 2018 Act 

This table sets out the statements that may be required under the 2018 Act. 

Statement Where the 

requirement sits 

To whom it applies What it requires 

Sifting Paragraphs 3(3), 3(7) 

and 17(3) and 17(7) of 

Schedule  7 

Ministers of the Crown 

exercising sections 8(1), 9 

and 23(1) to make a 

Negative SI 

Explain why the instrument should 

be subject to the negative procedure 

and, if applicable, why they disagree 

with the recommendation(s) of the 

SLSC/Sifting Committees 

Appropriate

- 

ness 

Sub-paragraph (2) of 

paragraph 28, Schedule 

7 

Ministers of the Crown 

exercising sections 8(1), 9  

and 23(1) or jointly 

exercising powers in 

Schedule 2 

A statement that the SI does no more 

than is appropriate. 

Good 

Reasons  

Sub-paragraph (3) of 

paragraph 28, Schedule 

7 

Ministers of the Crown 

exercising sections 8(1), 9 

and 23(1) or jointly 

exercising powers in 

Schedule 2 

Explain the good reasons for making 

the instrument and that what is being 

done is a reasonable course of 

action. 

Equalities Sub-paragraphs (4) and 

(5) of paragraph 28, 

Schedule 7 

Ministers of the Crown 

exercising sections 8(1), 9  

and 23(1) or jointly 

exercising powers in 

Schedule 2 

Explain what, if any, amendment, 

repeals or revocations are being 

made to the Equalities Acts 2006 

and 2010 and legislation made under 

them.  

 

State that the Minister has had due 

regard to the need to eliminate 

discrimination and other conduct 

prohibited under the Equality Act 

2010. 

Explanation

s 

Sub-paragraph (6) of 

paragraph 28, Schedule 

7 

Ministers of the Crown 

exercising sections 8(1), 9 

and 23(1) or jointly 

exercising powers in 

Schedule 2 

In addition to the statutory 

obligation the 

Government has made a 

Explain the instrument, identify the 

relevant law before exit day, explain 

the instrument’s effect on retained 

EU law and give information about 

the purpose of the instrument, e.g., 

whether minor or technical changes 

only are intended to the EU retained 

law. 
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political commitment to 

include these statements 

alongside all EUWA SIs 

Criminal 

offences 

Sub-paragraphs (3) and 

(7) of paragraph 28, 

Schedule 7 

Ministers of the Crown 

exercising sections 8(1), 

9, and 23(1) or jointly 

exercising powers in 

Schedule 2 to create a 

criminal offence 

Set out the ‘good reasons’ for 

creating a criminal offence, and the 

penalty attached. 

Sub- 

delegation 

Paragraph 30, Schedule 

7 

Ministers of the Crown 

exercising sections 10(1), 

12 and part 1 of Schedule 

4 to create a legislative 

power exercisable not by 

a Minister of the Crown or 

a Devolved Authority by 

Statutory Instrument. 

State why it is appropriate to create 

such a sub-delegated power. 

Urgency Paragraph 34, Schedule 

7 

Ministers of the Crown 

using the urgent 

procedure in paragraphs 4 

or 14, Schedule 7. 

Statement of the reasons for the 

Minister’s opinion that the SI is 

urgent. 

Explanation

s where 

amending 

regulations 

under 2(2) 

ECA 1972 

Paragraph 14, Schedule 

8 

Anybody making an SI 

after exit day under 

powers outside the 

European Union 

(Withdrawal) Act 2018 

which modifies 

subordinate legislation 

made under s. 2(2) ECA 

Statement explaining the good 

reasons for modifying the 

instrument made under s. 2(2) ECA, 

identifying the relevant law before 

exit day, and explaining the 

instrument’s effect on retained EU 

law. 

Scrutiny 

statement 

where 

amending 

regulations 

under 2(2) 

ECA 1972 

Paragraph 15, Schedule 

8 

Anybody making an SI 

after exit day under 

powers outside the 

European Union 

(Withdrawal) Act 2018 

which modifies 

subordinate legislation 

made under s. 2(2) ECA 

Statement setting out: 

a) the steps which the relevant 

authority has taken to make the draft 

instrument published in accordance 

with paragraph 16(2), Schedule 8 

available to each House of 

Parliament,  

b) containing information about the 

relevant authority’s response to—  

(i) any recommendations made by a 
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committee of either House of 

Parliament about the published draft 

instrument, and  

(ii) any other representations made 

to the relevant authority about the 

published draft instrument, and, 

c) containing any other information 

that the relevant authority considers 

appropriate in relation to the 

scrutiny of the instrument or draft 

instrument which is to be laid. 

 

 

 

 

 

 

 

 

 

Part 2 

Statements required when using enabling powers under the 

European Union (Withdrawal) 2018 Act 

1. Sifting statement(s) 

1.1 The Minister of State for Media and Data, John Whittingdale has made the following 

statement regarding use of legislative powers in the European Union (Withdrawal) Act 

2018: 
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“In my view the Communications Act (e-Commerce) (EU Exit) Regulations 2020 

should be subject to annulment in pursuance of a resolution of either House of 

Parliament (i.e. the negative procedure)” 

1.2 This is the case because: it does not meet the criteria for an affirmative procedure in the 

Withdrawal Act. 

 

 

2. Appropriateness statement 

2.1 The Minister of State for Media and Data, John Whittingdale, has made the following 

statement regarding use of legislative powers in the European Union (Withdrawal) Act 

2018: 

“In my view the Communications Act (e-Commerce) (EU Exit) Regulations 2020  does 

no more than is appropriate”.  

2.2 This is the case because: the instrument corrects legislative deficiencies arising from 

EU exit. It amends EU references and makes appropriate provision to correct 

deficiencies arising from withdrawal and to ensure the continued operation of the 

regulatory framework. Further detail is given in sections 6 and 7 of this explanatory 

memorandum. 

 

 

3. Good reasons 

3.1 The Minister of State for Media and Data, John Whittingdale, has made the following 

statement regarding use of legislative powers in the European Union (Withdrawal) Act 

2018: 

“In my view there are good reasons for the provisions in this instrument, and I have 

concluded they are a reasonable course of action.”  

3.2 These are that the instrument addresses failures of retained EU law to operate effectively 

and other deficiencies arising from the withdrawal of the UK from the EU. The policy 

reasons for the changes are set out in section 7 of this explanatory memorandum 

 

4. Equalities 

4.1 The Minister of State for Media and Data, John Whittingdale, has made the following 

statement: 

“The draft instrument does not amend, repeal or revoke a provision or provisions in the 

Equality Act 2006 or the Equality Act 2010 or subordinate legislation made under those 

Acts.” 

 

4.2 The Minister of State for Media and Data, John Whittingdale, has made the following 

statement regarding use of legislative powers in the European Union (Withdrawal) Act 

2018:  
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“In relation to the draft instrument, I, the Minister of State for Media and Data, John 

Whittingdale, have had due regard to the need to eliminate discrimination, harassment, 

victimisation and any other conduct that is prohibited by or under the Equality Act 

2010.”  

 

 

5. Explanations 

5.1 The explanations statement has been made in section 2 of the main body of this 

explanatory memorandum. 

 


