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EMPLOYMENT TRIBUNALS 

 
BETWEEN 

 
Claimant   Respondent 
Mr G Puzas 

                 and 
     Independent Commercial Broking   
                                    Group Limited 

      
Full Merits Hearing 
held at Reading on 
 

 
3 January 2020 
 

Representation Claimant: Mr J West, solicitor 
  Respondent: Mr N Caiden, counsel 
      
Employment Judge Vowles (sitting alone) 
  

 
RESERVED JUDGMENT 

 
Evidence 

1. The Tribunal heard evidence on oath and read documents provided by the 
parties.  From the evidence heard and read the Tribunal determined as 
follows. 

Unfair Dismissal – section 98 Employment Rights Act 1996 

2. The Claimant was dismissed on 29 January 2019 and that was the effective 
date of termination.  The dismissal was unfair.  This complaint succeeds. 

Wrongful Dismissal – article 3 Employment Tribunals Extension of 
Jurisdiction (E&W) Order 1994 

3. The dismissal was not wrongful.  This complaint fails. 
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Remedy Hearing 

4. The case will now be listed for 1 day remedy hearing.  The parties are to 
provide dates to avoid for this hearing. 

Reasons  

5. This judgment was reserved and written reasons are attached.  All judgments 
and reasons for the judgments are published, in full, online at 
www.gov.uk/employment-Tribunal-decisions shortly after a copy has been 
sent to the Claimant and Respondent.  

Public access to Employment Tribunal decisions: 
 

6. All judgments and reasons for the judgments are published, in full, online at 
www.gov.uk/employment-Tribunal-decisions shortly after a copy has been 
sent to the Claimant and Respondent.  

 
REASONS 

SUBMISSIONS 

1. Claimant  On 26 March 2019 the Claimant presented complaints of unfair 
dismissal and wrongful dismissal to the Employment Tribunal.   

2. Respondent  On 10 May 2019 the Respondent presented a response and the 
complaints were resisted.  The Respondent claimed that the Claimant had 
been fairly and lawfully dismissed on 29 January 2019 by reason of 
misconduct.   

EVIDENCE 

3. The Tribunal heard evidence on oath on behalf of the Respondent from Mr 
Craig Kitchen (Director and dismissing officer) and Ms Toni Richardson 
(Director of HR and Compliance). 

4. The Tribunal also heard evidence on oath from the Claimant Mr Gavin Puzas 
(Business Development Executive). 

5. The Tribunal also read documents in a bundle provided by the parties.   

6. From the evidence heard and read the Tribunal made the following findings of 
fact.   

 
FINDINGS OF FACT 
 
7. The Respondent is a corporate insurance broker providing insurance, risk 

management, claims management and similar financial services to 
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businesses and private clients. It is authorised and regulated by the Financial 
Conduct Authority. The Claimant was employed by the Respondent as a 
Business Development Executive from 4 April 2016 until his dismissal on 29 
January 2019.  

 
8. In August 2018 the Respondent joined Verlingu, a large European insurance 

broking group. As a result, there were high level commercial discussions 
taking place, both within the Respondent company and with its new European 
partners. In January 2019 it was known by the Respondent’s employees that 
there were discussions about restructuring some aspects of the business. The 
Respondent said that these discussions were confidential and sensitive.  

 
9. One of the Claimant’s work colleagues, Ms KV (Marketing Manager) had 

knowledge of the discussions regarding the merger and restructuring. On 10 
January 2019 the Claimant, whose desk was near Ms KV’s desk, saw some 
documents in her waste paper bin by her desk and he removed them. He 
read through them and saw that they were documents relating to the merger 
and restructuring and were entitled “Integration Update – January 2019”. They 
were not marked “private and confidential” and the Claimant read through 
them. Mr CM came across to the Claimant’s desk and asked if the papers 
were those that Ms KV had been preparing and he also read them. Mr GB, 
another Business Development Manager, and more senior than the Claimant, 
then came across and asked if the papers were those that Ms KV had been 
preparing in the morning. Mr GB then took the papers from the Claimant and 
read them and said that he would take them home to read. The Claimant said 
that he did not think he should take them home.  Mr GB said that they were in 
a waste bin and so the cleaners would have removed them and no-one will 
know. Mr GB then removed the papers and took them with him.  
 

10. On the following day, 11 January 2019, the Claimant spoke to Ms KV and 
said that he decided to “slightly tweak her tail” by indicating to her that he 
knew some information about the new structure from other sources. Ms KV 
realised what had happened and the Claimant admitted to her that he had 
seen some paperwork in her bin the previous day.  
 

11. Ms KV made a complaint that the Claimant had got hold of a confidential 
paperwork in relation to the restructuring by removing it from her desk bin, 
and had then goaded her about it. She raised this with Mr Kitchen who in turn 
raised it with Ms Richardson and they agreed that an investigation was 
required.  
 

12. On 14 January 2019 Ms Richardson conducted interviews as follows: 
 

12.1. Mr CM said that he had been shown the document by the Claimant and 
saw some of what it contained. He said that he saw the Claimant discussing 
the document with Mr GB for around 5 to 10 minutes.  
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12.2. Mr GB said that he had been shown the document by the Claimant and 

that he took it away realising what it was and that he should not be looking at 
it. 

 
12.3. Ms KV said that she had been working on the document and disposed 

of the hard copy in her desk bin as she was leaving the office on 9 January 
2019.  Then on 11 January 2019, the Claimant had said to her that he knew 
what was happening with the new business but would not tell her how he 
knew. He then came back to her later and made another comment which 
made her realise that he had got it from her bin which he had admitted to 
doing. He had also then told her that he had discussed it with Mr CM, Mr SC, 
Mr GB and Mr JB, all in the office. 

 
13. Ms Richardson said that having heard what the individuals had to say, she 

discussed the matter with Mr Kitchen and they agreed that it appeared to be a 
serious issue and that the Claimant should be suspended. 
 

14. On 16 January 2019 Ms Richardson and Mr Kitchen held a meeting with the 
Claimant and he was suspended. The suspension, signed by Mr Kitchen, 
letter dated 16 January 2019 included the following: 
 
“This letter confirms that you have been suspended from work with immediate 
effect and until further notice. The reason for this is due to your actions on 
Thursday of last week, when you deliberately searched through [Ms KV]’s bin, 
retrieved highly confidential papers from it, reviewed them then disclosed and 
discussed their contents with a number of your colleagues. We are 
undertaking an investigation into your actions, the result of which may be that 
formal disciplinary proceedings are brought against you. We will write to you 
again in due course on this point, once the investigation has concluded. If the 
conclusion of the investigation is that there is a case for you to answer, you 
will be given the chance to make any representations to the company relating 
to the allegations that you wish to. 
 
As a result of your actions, we have doubt over your ability to behave 
appropriately in the workplace in relation to other confidential information, 
more generally. We cannot afford to run the risk that you may behave in a 
similar way again.”  
 

15. On 17 January 2019 Ms Richardson carried out further investigatory meetings 
with Mr CM, Ms KV, Mr JB and Mr McN. She also spoke to Mr DW (Business 
Development Manager) who was the Claimant’s line manager. He said that 
the Claimant had called him on 15 January 2019 to advise him of the incident 
and the investigation.  Ms Richardson then retrieved the automatic audio-
recording of the call and had it transcribed. In the call, the Claimant confirmed 
that he had taken the document from Ms KV’s bin, read it and shared it with 
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others. He knew he should not have read it, knowing what the content was 
about, but made the point that it was disposed of in a normal desk bin, not a 
confidential waste bin and he had read the document intending to find out 
information about his role.  
 

16. Ms Richardson also retrieved text messages between the Claimant and Mr 
GB which appeared to show them attempting to agree a story about what had 
happened.  
 

17. Having concluded the investigation, Ms Richardson then discussed the matter 
again with Mr Kitchen and they agreed that there was a case to answer.  
 

18. On 21 January 2019 Mr Kitchen invited the Claimant to a disciplinary hearing 
which Mr Kitchen was to conduct. He set out three allegations as follows: 
 
“1. On the afternoon of Thursday 10th January, you deliberately searched 
through [Ms KV]’s bin and retrieved highly confidential papers from it while 
she was absent from the office. The purpose of your actions appears to have 
been for you to deliberately access and read information that you know 
shouldn’t have seen. Once you retrieved those papers from the bin, you didn’t 
dispose of them after looking through them yourself.  
 
2. You reviewed those papers whilst sitting at [Ms KV]’s desk and then told 
CM to come over and look at the papers. You also allowed SC to look at the 
papers. Shortly after that, you called GB into my office, where the two of you 
reviewed these papers together. You then allowed GB to take the papers 
away from the office. While outside vaping that afternoon you voluntarily 
disclosed to JB information that was in these papers, without being prompted 
in any way.  
 
3. On Friday 11th January you acted inappropriately towards [Ms KV] by 
goading her throughout day saying you had new information about what is 
happening regarding the structure of the company but you were not able to 
tell her your sources. Eventually [Ms KV] realised that you had been through 
her bin on Thursday evening, and when she questioned you, you admitted to 
this. You then also admitted that you had disclosed these papers or some of 
the information in them to CM, SC, GB and JB. 
 
The papers contained a lot of highly confidential and commercially sensitive 
information, which was only to be read by the Board of Directors and/or the 
Executive Committee. This included extensive SWOT analysis; as well as 
various details that could easily have directly resulted in the company losing a 
material number of clients – along with a serious reduction in income and 
profit levels – if any of those details had been leaked into the marketplace. 
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Each of these incidents listed above constitutes serious misconduct. You are 
invited to explain your behaviour in respect of each of these.  
 
Please refer to the copy of the company’s Disciplinary and Dismissal 
procedure that was given to you on Wednesday for your information. In 
particular, you should be aware of the non-exhaustive list of examples of 
gross misconduct set out at section 3 of the procedure; these include material 
breach of any of the Company’s policies or procedures; communication to a 
third party of confidential information, relating to the Company or any of its 
customers/clients, without authority to do so (subject to the Public Interest 
(Disclosure) Act 1998); and bringing the Company or its officers or employees 
into serious disrepute.  
 
If the time for the meeting is not suitable for you, or you need more time to 
prepare for the meeting, please contact me immediately. Due to the 
seriousness of the allegations, one possible outcome of this process could be 
your summary dismissal for gross misconduct. It is therefore very important 
that you attend the meeting and unless I receive sufficient prior notice from 
you that you are unable to attend for good reason, I will have no choice but to 
proceed to determine the matter in your absence.”  
  

19. The disciplinary hearing took place on 29 January 2019 conducted by Mr 
Kitchen. During the course of the hearing the Claimant challenged some parts 
of his colleagues’ accounts, but admitted what he had done. The minutes of 
the meeting included: 
 
“GP was very apologetic and understands that what he did was wrong. GP 
claims this was an error of judgement and he now realises the seriousness of 
the matter. He is not denying the fact that he went through Ms KV’s bin and 
took the papers out. 
 
CK questioned GP as to why he thought it was OK to turn the situation into a 
joke on Friday which would clearly make KV feel uncomfortable. GP 
responded by saying this was just usual banter.” 
 

20. At the end of the hearing, Mr Kitchen summarily dismissed the Claimant for 
gross misconduct.  
 

21. On 30 January 2019 the dismissal was confirmed in writing by Mr Kitchen and 
the letter included the following: 
 
“I am writing to you following the disciplinary hearing that you attended on 29 
January to confirm the company’s decision given to you verbally at that 
hearing, which was that your employment was summarily terminated on 
grounds of your gross misconduct. I enclose a copy of the notes of that 
hearing. … 
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1. On the afternoon of Thursday 10th January, you deliberately searched 

through [Ms KV]’s bin and removed highly confidential papers from it while 
she was absent from the office. The purpose of your actions was for you 
to deliberately access and read information that you know shouldn’t have 
seen. Once you retrieved these papers from the bin, you didn’t dispose of 
them after looking through them yourself, nor did you contact a senior 
member of staff to advise that you had found these papers.  

 
This is a serious breach of confidentiality. The main confidentiality 
obligations you owe to the company are set out in your employment 
contract. (You have already been provided with a copy of your 
employment contract.) Your actions in this respect also represent gross 
misconduct, as one of the examples of gross misconduct listed in the 
company’s disciplinary policy (which again, you have been provided with a 
copy of) is a “material breach of any of the Company’s policies or 
procedures”. This finding alone entitles the company to summarily dismiss 
you (i.e. dismiss you without notice). Accordingly, we do not need to 
consider the remaining two allegations, but for the sake of completeness I 
did this at the hearing, so have recorded those conclusions here. 

 
2. You reviewed these papers whilst sitting at [Ms KV]’s desk and then 

allowed for CM and SC to look at these papers. Shortly after that, you 
went into my office with GB where the two of you reviewed these papers 
together. You then allowed GB to take the papers away from the office. 
While outside vaping that afternoon you voluntarily disclosed to JB 
information that was in those papers, without being prompted in any way. 
Again, at this point you did not contact a senior member of staff to advise 
that you had found these papers and/or that they had been removed from 
the office by a colleague. 
 
This represents a number of examples of you disclosing highly confidential 
information to third parties, as well as a further breach of your 
confidentiality obligations. Therefore your actions in this respect represent 
two types of gross misconduct that are listed in the company’s disciplinary 
policy: the first being “communication to a third party of confidential 
information relating to the Company or any of its customers/clients, 
without authority to do so”; and the second being a further material breach 
by you of the company’s disciplinary policy. I explained at the hearing that, 
contrary to your belief, in this situation, “third parties” includes your 
colleagues: it is not limited to external third parties. You did not have the 
authority to access the confidential information that you did, nor did you 
have the authority to disclose any of it to any other person – including any 
of your colleagues. 
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Therefore these findings alone entitle the company to summarily dismiss 
you, for these two types of gross misconduct. It is also noteworthy that 
under the first type of gross misconduct, you actually committed at least 
four acts of gross misconduct, by discussing the contents of the papers 
with CM, SC, GB and JB.  
 

3. On Friday 11th January you acted in an inappropriate and unprofessional 
manner towards [Ms KV] which would clearly lead to her feeling 
uncomfortable. You deliberately taunted her by saying that you knew 
highly confidential information about the new structure of the company that 
you could not reveal, nor could you explain the source of this information, 
whilst knowing full well what the source of this information was and how 
you illegitimately obtained it. This is serious misconduct and goes a lot 
further than mere office “banter”, which you categorised it as. This 
potentially entitled the company to dismiss you, as it destroyed any 
remaining trust that we had of you in your position as an employee of the 
company. 

 
4. If you wish to appeal this decision, you should inform NC in writing, within 

5 working days of the date of this letter, stating the grounds of your appeal 
in full.” 

   
22. Mr GB was also investigated and he was also summarily dismissed for his 

conduct in reading and taking away the papers. 
 

23. The Claimant did not appeal the decision to dismiss him.  
 

DECISION 

Unfair Dismissal – section 98 Employment Rights Act 1996 
 

24. Section 98.  General 

(1) In determining for the purposes of this part whether the dismissal of 
an employee is fair or unfair, it is for the employer to show –  

(a) the reason (or if more than one the principal reason) for the 
dismissal, and 

(b) that it is either a reason falling within subsection (2) or some 
other substantial reason of a kind such as to justify the 
dismissal of an employee holding the position which the 
employee held. 

(2) A reason falls within this subsection if it-  

 … (b)   relates to the conduct of the employee, … 
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(3) Where the employer has fulfilled the requirements of subsection (1), 
the determination of the question whether the dismissal is fair or unfair 
(having regard to the reason shown by the employer) –  

(a) depends on whether in the circumstances (including the size 
and administrative resources of the employer’s undertaking) 
the employer acted reasonably or unreasonably in treating it 
as a sufficient reason for dismissing the employee, and 

(b) shall be determined in accordance with equity and the 
substantial merits of the case. 

25. Under section 94 of the Employment Rights Act 1996 an employee has the 
right not to be unfairly dismissed by his employer. 

26. For cases involving misconduct, the relevant law is set out in section 98 of the 
Act and in the well-known case law regarding this section, including British 
Home Stores v Burchell [1978] IRLR 379, Post Office v Foley [2000] IRLR 
827, and Sainsbury’s Supermarkets Ltd v Hitt [2003] IRLR 23.  From these 
authorities, the issues for the Tribunal to determine were as follows. 

27. Firstly whether there was a potentially fair reason for the dismissal under 
section 98(2) and did the employer have a genuine belief in the misconduct 
alleged.  The burden of showing a potentially fair reason rests with the 
employer. 

28. Secondly whether in the circumstances (including the size and administrative 
resources of the employer’s undertaking) the employer acted reasonably or 
unreasonably in treating the misconduct as a sufficient reason for dismissing 
the employee under section 98(4), in particular did the employer have in mind 
reasonable grounds upon which to sustain a belief in the misconduct and, at 
the stage at which the employer formed that belief on those grounds, had it 
carried out as much investigation into the matter as was reasonable in all the 
circumstances of the case.  Did the investigation and the dismissal fall within 
the range of reasonable responses. 

29. Thirdly the Tribunal must not substitute its own view for that of the employer, 
but must assess the actions of the employer against the range of reasonable 
responses test.  That test applies to all stages in the procedure followed by 
the employer, including the investigation, the dismissal and the appeal.   

30. In Santamera v Express Cargo Forwarding [2003] IRLR 273 the EAT said that 
fairness does not require a forensic or quasi-judicial investigation for which 
the employer is unlikely in any event to be qualified and for which it may lack 
the means.  In each case the question is whether or not the employer fulfils 
the test laid down in British Home Stores v Burchell and it will be for the 
Tribunal to decide whether the employer acted reasonably and whether or not 
the process was fair. 
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31. The ACAS Code of Practice on Disciplinary and Grievance Procedures sets 
out the steps which employers must normally follow in such cases.  That is, 
establish the facts of each case, inform the employee of the problem, hold a 
meeting with the employee to discuss the problem, allow the employee to be 
accompanied at the meeting, decide on appropriate action and provide the 
employee with an opportunity to appeal.   

32. In the agreed list of issues prepared by the parties for this hearing, the 
Claimant claimed that the dismissal was unfair because it was outside the 
range of reasonable responses and his conduct did not justify dismissal.  
 

33. The Claimant also claimed that there was procedural unfairness as follows. 
 

(1) The dismissal letter stating dismissal for breach of policies or 
procedures without being clear as to which were breached. 

(2) The dismissal letter concluded breach of confidentiality by 
disclosing to third parties asserting this included other employees with 
the Respondent. 

 
34. The Respondent referred to the Claimant’s statement of terms and conditions 

of employment which formed part of his contract of employment. Under the 
heading “Company Rules”, it read as follows:  
 
“Confidentiality 
 
The affairs of the Company and its Clients are confidential and no time during, 
or after your employment, unless authorised to do so in the course of your 
employment, or required by Law, should you disclose any Confidential 
Information about the Company or its Clients. Confidential Information 
includes but is not limited to the terms of any dealings with or actual or 
proposed contractual arrangements with Clients or Potential Clients, existing 
or planned projects, accounts, fee arrangements and other financial 
information, details of Clients or Potential Clients, details of any dispute 
between the Company and any other Person, whether or not in the case of 
documents or other carriers of information they are or were marked as 
confidential.” 

 
35. It also referred to the company disciplinary and dismissal procedures which 

included the following: 
 
“SUMMARY DISMISSAL 
 
The Company will be entitled to dismiss you without notice in accordance with 
the procedures set out at either paragraph 2 above (or in exceptional 
circumstances paragraph 4 below) in the event of gross misconduct, or some 
other fundamental breach of company rules or of your contract of 
employment. 
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Examples of conduct, which may render you liable to summary dismissal, 
include, but are not limited to, the following: … 
 
Material breach of any of the Company’s policies or procedures; 
 
Communication to a third party of confidential information, relating to the  
Company or any of its customers / clients, without authority to do so  
(subject to the Public Interest (Disclosure) Act 1998).”  
 

36. These provisions are also relevant to point (2) above. The Tribunal found that 
the Claimant could fully understand the policies which were alleged to have 
been breached set out in the dismissal letter quoted above. There was no 
reason why “third parties” should exclude the Claimant’s colleagues where 
material was confidential within the company and confined to a limited 
number of employees. The Tribunal found that points (1) and (2) of the 
procedural issues did not make the dismissal unfair. 

 
(3) The involvement of Craig Kitchen earlier in the process and as the 
decision-maker. 
(4)  The guilt of the Claimant being pre-judged. 
 
37. The Tribunal found that the involvement of Mr Kitchen throughout the 

investigation, suspension, disciplinary hearing and dismissal was such that 
the dismissal was procedurally unfair.  
 

38. Mr Kitchen first interviewed the Claimant on 16 January 2019. He then took 
the decision to suspend him and wrote the suspension letter dated 16 
January 2019. He then carried out at least some of the investigation 
interviews, for example with Mr JB. He also personally wrote to the Claimant 
on 21 January 2019 inviting him to the disciplinary hearing. He then chaired 
the disciplinary hearing and took the decision to dismiss the Claimant.  
 

39. That was in breach of paragraph 6 of the ACAS Disciplinary Code which 
states:  
 
“In misconduct cases, where practicable, different people should carry out the 
investigation and disciplinary hearing.” 
 

40. The Respondent’s Disciplinary and Dismissal Procedure includes the 
following: 
 
Disciplinary action under the procedure will normally be taken by your 
manager, except in the case of dismissal where only an appropriate senior 
manager (who has not been previously involved in the disciplinary action) can 
take the decision to dismiss.” 
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41. Mr Kitchen confirmed during his evidence that there were other directors who 
could have conducted the disciplinary hearing. There was no reason why it 
had to be Mr Kitchen who had been involved in the matter from the very start. 
He confirmed that there were four or five directors based in the Egham office 
and two in the Redhill office. He said: “It didn’t come to mind to think someone 
else was appropriate because of my previous dealings with the case”.  
 

42. The Tribunal found that it was of particular concern regarding the fairness of 
the dismissal that Mr Kitchen had pre-judged the guilt of the Claimant.  In the 
invitation letter dated 21 January 2019 he referred to the three charges and 
said: “Each of these incidents listed above constitutes serious misconduct.” 
The Tribunal concluded that a meaningful and key element of the case 
against the Claimant had already been determined by Mr Kitchen who would 
be conducting the disciplinary hearing.  
 

43. Mr Kitchen’s previous dealings with the case and his views expressed in the 
invitation letter were precisely the reason why he should not have chaired the 
disciplinary hearing, particularly when it would have been a simple matter for 
one of the other directors who had not been previously involved to undertake 
that role.  
 

44. Accordingly, the Tribunal found that the dismissal was procedurally unfair.  
 

(5) Inconsistency of treatment; in particular, in relation 
to Ms KV who was not dismissed.  

______________________________________________________________ 
 

45. So far as point (5) was concerned, the Tribunal did not consider there was 
any inconsistency of treatment in relation to Ms KV. If she was guilty of 
misconduct, it was of an entirely different character in different circumstances.  
 

46. The Tribunal found that the Claimant’s dismissal was procedurally unfair for 
the reasons set out above.  
 

47. However, the Tribunal also found that, absent the procedural failings, the 
decision to dismiss was substantively fair.  
 

Wrongful dismissal – article 3 Employment Tribunals Extension of Jurisdiction 
(E&W) Order 1994 

 
48. The test for wrongful dismissal is different to the test for unfair dismissal. In 

the former, the reasonableness or otherwise of the employer’s actions is 
irrelevant. The question is whether the employee was guilty of conduct so 
serious as to amount to a repudiatory breach of the contract of employment 
entitling the employer to summarily terminate the contract.  
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49. The Tribunal looked objectively at the evidence placed before it and found 
reliable, undisputed evidence of gross misconduct such as to justify summary 
dismissal. The Claimant was guilty of a serious breach of confidentiality by 
searching through a colleague’s waste bin, removing documents which he 
knew to be confidential, sharing the contents of the documents with other 
colleagues and allowing one of them to take the documents away. This was a 
particularly serious breach of the company’s policies and of the implied term 
of trust and confidence given the nature of the Respondent’s business 
described above. The Claimant’s conduct amounted to a repudiatory breach 
of contract entitling the Respondent to summarily terminate his contact.  
 

50. The dismissal was not wrongful.  
 

REMEDY 
 
Contributory conduct 
 
51. Basic Award - section 122(2) Employment Rights Act 1996. 

 
Where the Tribunal considers that any conduct of the complainant before the 
dismissal or where the dismissal was with notice which was before the notice 
was given was such that it would be just and equitable to reduce or further 
reduce the amount of the basic award to any extent, the Tribunal shall reduce 
or further reduce that amount accordingly.  

 
52. Compensatory Award - section 123(6) Employment Rights Act 1996. 

 
Where the Tribunal finds that the dismissal was to any extent caused or 
contributed to by any action of the complainant, it shall reduce the amount of 
the compensatory award by such proportion as it considers just and equitable 
having regard to that finding. 
 

53. In Nelson v The British Broadcasting Corporation (no.2) [1980] ICR 110 the 
court said: 
 
“For conduct to be the basis for a finding of contributory fault, it has to have 
the characteristic of culpability or blameworthiness. Conduct by an employee 
capable of causing or contributing to dismissal is not limited to actions that 
amount to breaches of contract or that are illegal in nature, it could also 
include conduct that was perverse or foolish, bloody-minded or merely 
unreasonable in all the circumstances. In order for a deduction to be made 
under section 123(6) of the Act, a causal link between the employee’s 
conduct and the dismissal must be shown to exist.” 
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54. In the case of Hollier v Plysu Ltd [1983] IRLR 260 it was said that the 
contribution should be assessed broadly and should generally fall within the 
following categories:  
 
Wholly to blame: 100%; 
Largely to blame: 75%; 
Employer and employee equally to blame: 50%; 
Slightly to blame: 25%. 
 

55. In assessing contributory conduct, the Tribunal must look at the conduct of 
the Claimant. The conduct of the Respondent or of other employees is not 
relevant.  
 

56. The Tribunal found that in this case the Claimant’s misconduct was culpable 
and blameworthy and that it contributed to the dismissal. The Claimant was 
largely to blame for the dismissal and the contributory conduct is assessed at 
75%.  

 
Polkey v AE Dayton Services Ltd [1988] ICR 142 HL 

 
57. The evidence before the Tribunal, most of it undisputed, was such that if a 

procedurally fair procedure had been followed, there was a 75% chance that 
the Claimant would have been dismissed. Accordingly, any award should, 
under the just and equitable principle, be reduced by 75%.  

 
Unreasonable failure to comply with the ACAS Code of Practice – section 207A 
Employment Rights Act 1996 

 
58. The Respondent unreasonably failed to comply with paragraph 6 of the ACAS  

Code of Practice, as found above. 
 

59. However, the Claimant also failed to comply with the Code of Practice by 
failing to appeal. 
 

60. The Tribunal considered that any increase or reduction in any award would in 
effect be cancelled out.  
 

 
             _____________________________ 

             Employment Judge Vowles 
 
             Date: 19 March 2020 
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      Sent to the parties on:  

 

                                                                 15 April 2020 

 

      ............................................................ 

             For the Tribunal Office 

 

 

 

 
 

 


