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Executive Summary

EXECUTIVE SUMMARY

| was asked by the then Home Secretary to
provide an independent assessment of the events
leading up to the Windrush scandal (particularly
from 2008 — March 2018) and to identify the key
lessons for the Home Office. In carrying out this
work, | have interviewed those affected and their
families and representatives. | have also had
access to departmental papers and have met with
officials and ministers, past and present, to ask
them about their recollections of the period.

Members of the Windrush generation and their
children have been poorly served by this country.
They had every right to be here and should
never have been caught in the immigration net.
The many stories of injustice and hardship are
heartbreaking, with jobs lost, lives uprooted and
untold damage done to so many individuals

and families.

However, despite the scandal taking the Home
Office by surprise my report sets out that what
happened to those affected by the Windrush
scandal was foreseeable and avoidable.

The causes of the Windrush scandal can be
traced back through successive rounds of policy
and legislation about immigration and nationality
from the 1960s onwards, the aim of which was
to restrict the eligibility of certain groups to

live in the UK.

The 1971 Immigration Act confirmed that the
Windrush generation had, and have, the right of
abode in the UK. But they were not given any
documents to demonstrate this status. Nor were
records kept. They had no reason to doubt their
status, or that they belonged in the UK. They could
not have been expected to know the complexity of
the law as it changed around them.

But over time those in power forgot about them
and their circumstances, which meant that when
successive governments wanted to demonstrate
that they were being tough on immigration by
tightening immigration control and passing

laws creating, and then expanding the hostile
environment, this was done with a complete
disregard for the Windrush generation.

A range of warning signs from inside and outside
the Home Office were simply not heeded by
officials and ministers. Even when stories of
members of the Windrush generation being
affected by immigration control started to emerge
in the media from 2017 onwards, the department
was too slow to react.

The report identifies the organisational factors
in the Home Office which created the operating
environment in which these mistakes could

be made, including a culture of disbelief and
carelessness when dealing with applications,
made worse by the status of the Windrush
generation, who were failed when they

needed help most.

The lessons are for both ministers and officials in
the Home Office to learn. Ministers set the policy
and the direction of travel and did not sufficiently
question unintended consequences. Officials
could and should have done more to examine,
consider and explain the impacts of decisions.

While | am unable to make a definitive finding of
institutional racism within the department, | have
serious concerns that these failings demonstrate
an institutional ignorance and thoughtlessness
towards the issue of race and the history of the
Windrush generation within the department, which
are consistent with some elements of the definition
of institutional racism.

This report makes 30 recommendations for
change and improvement which can be boiled
down to three elements: the Home Office must
acknowledge the wrong which has been done; it
must open itself up to greater external scrutiny;
and it must change its culture to recognise

that migration and wider Home Office policy is
about people and, whatever its objective, should
be rooted in humanity. | encourage the Home
Secretary and the Home Office to implement my
recommendations in full.
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INTRODUCTION

INTRODUCTION

Wendy Williams,
Independent Adviser

In 2001, Nathaniel went on holiday to Jamaica
with his daughter Veronica. Little did either of
them know that Nathaniel would never see the UK
again. When they set off to come home to the UK,
immigration authorities told him he would not be
allowed back into the country. The passport he
had had for some 45 years, which declared him

a citizen of the UK and Colonies, was no longer
good enough, though it had been in 1985, when
he last made the trip. And it had been in the mid-
1950s, when he arrived in the UK as a young man,
in common with thousands of other men, women
and children, members of what we now know as
the Windrush generation.

Nine years after his holiday, Nathaniel died in
Jamaica, unable to afford treatment for prostate
cancer. He and Veronica had decided not to fight
the original decision against him. Instead, she had
taken career breaks to look after him in Jamaica.

Nathaniel’s story, and Veronica’s, are part of

what we have come to call the Windrush scandal.
The UK government, through what it did and did
not do, threw people into turmoil because it did
not recognise their legal right to be in the UK. It
prevented some, like Nathaniel, from coming back
into the country from overseas. It removed and
detained others. And through policies designed to
combat illegal migration, it denied people access
to work, housing and services, even though they
were here lawfully and therefore lawfully entitled

to access them. Some lost their jobs, their homes,
and in many cases their sense of identity and well-
being. Inevitably, their families also paid a price.

Early in the Windrush Lessons Learned Review,

| was lucky enough to meet many of the people
affected, including Veronica. | heard how their
experiences left them scared and scarred. | heard
how bewildered they felt that institutions could
treat them so badly, and then compound this with
insensitivity. As one person put it, “l can’t believe

| have been treated like this by my beloved
England”. Many felt an attachment to the UK and
felt they had contributed to society, but had been
treated unjustly despite this. Some also felt the
government had not understood or acknowledged

8 | Windrush Lessons Learned Review

what they had been through. | was struck at the
same time by their dignity and calm, despite all
that had happened; it was a humbling experience.

About the Review

The Home Office established the Windrush
Lessons Learned Review on 2 May 2018."

| was appointed as Independent Adviser by
the then Home Secretary, Sajid Javid, on

21 June.?

The review is asked to “identify the key lessons
for the Home Office going forward”. The Home
Office, as a major department of state, covers:

e the Secretary of State, their Special
Advisers and the Ministerial Team who
head up the department, setting the
political direction and priorities;

e the Permanent Secretary and the Senior
Civil Service who lead and manage the
department, advising ministers;

e civil servants at junior grades who perform
the vast majority of policy and operational
roles, developing and implementing policy
proposals, and carrying out operational
roles engaging with the public.

The issues that | identify in my report relate
to all three of those levels in the Home Office,
and, similarly, lessons must be learned at

all levels. While the constitutional position

is that the Secretary of State for the Home
Department is accountable to Parliament

for all the actions of their department, both
ministers and officials, this cannot be an
excuse for those who work in the department
not to ensure they also learn from the events of
Windrush. Similarly, ministers are responsible
for setting the direction of policy and | have
found no evidence that officials were acting
beyond ministerial direction at any time.

The review’s task was to investigate:

e the key legislative, policy and operational
decisions that led to members of the
Windrush generation becoming entangled
in measures designed for illegal
immigrants



e what other factors played a part

e why these issues were not identified
sooner

e what lessons the organisation can learn to
ensure it does things differently in future

e whether corrective measures are now in
place and, if so, an assessment of their
initial impact

e what (if any) further recommendations
should be made for the future

The full terms of reference and methodology
are in Annex A and Annex B. A glossary of
terms used in this report is in Annex C.

The review has sifted nearly 69,000 official
documents, from advice and briefing to ministers
and their responses, to letters and emails,

reports, Parliamentary papers and policy impact
assessments. We have also analysed the 164
case files identified by the Home Office’s historical
cases review (see Annex G for details).

We have worked with a wide range of
organisations, groups and people, principally
through a call for evidence. They included
immigration lawyers, local authorities, charities,
think tanks and academics.

Through interviews, focus groups and open
forums, we talked to around 450 government
staff, officials and politicians. And in roadshows
around the country, we spoke to approximately
270 people affected by the scandal. Separately,
we also carried out ethnographic research with
a smaller group to understand more deeply the
effect of the scandal on their lives.

As we distilled the evidence, we tested findings
and emerging themes with an Independent
Advisory Group (details in Annex D), although the
findings set out in this report are my own.

The report in summary

This report is the result of the review. In four
parts, containing a conclusion at the end of each
section, it documents how and why the scandal
happened, and gives my recommendations for
trying to avoid something similar happening

in the future.

INTRODUCTION

Part 1 shows who the scandal affected and how. It
shows how it unfolded before and after it became
public in April 2018 and describes the warning
signs that emerged from both inside and outside
the Home Office. It also puts the scandal in the
context of black people’s experience in the UK
since the HMT Windrush brought the first post-war
migrants from the Caribbean in 1948.

In part 2, the report discusses why the scandal
happened. The reasons are a complex blend

of institutional and cultural forces, though it is
clear that the scandal was a long time in the
making. Part 2 traces how policy and legislation
have developed over nearly seven decades, in
the context of changing attitudes to race and
immigration. While migrants of the 1940s and
1950s arrived as citizens of the UK and Colonies,
with equal rights to live in the UK to people born
in the UK, that picture changed gradually due

to successive rounds of immigration legislation

in the 1960s, 70s and 80s, some of which have
been recognised and were accepted at the

time to have had racial motivations. The 1971
Immigration Act entitled people who had arrived
from Commonwealth countries before January
1973 to the “right of abode” or “deemed leave” to
remain in the UK. But the government gave them
no documents to demonstrate this status. Nor did
it keep records. This, in essence, set the trap for
the Windrush generation.

Part 2 goes on to describe how political pressure
to deal with the perceived problem of immigration
continued through the 1990s and into the 2000s,
leading to the “hostile environment” (later the
“‘compliant environment”), a set of measures

that evolved under the Labour, Coalition and
Conservative Governments. They aimed to

make life as difficult as possible for people with
no legal status in the UK to encourage them to
leave. But they also trapped members of the
Windrush generation.

Part 2 then turns its focus to the Home Office,
which developed and implemented most of
these policies.

The report explores the culture and workings

of the Home Office (its ministers and officials
working on their behalf) and its agencies, set

in the wider political context, during the critical
time that created the conditions for the scandal.
In the process, it shows how both policy makers
and operational staff lost sight of people the

Windrush Lessons Learned Review | 9



INTRODUCTION

department had a duty to protect. A failure to
see how past legislation combined with evolving
policy and to assess what impact this might have
on vulnerable people and minorities, especially
the Windrush generation, alongside a focus on
meeting targets, made the crisis inevitable. Also,
just when members of the Windrush generation
most needed to confirm their immigration status,
it became harder for them to do so. The Home
Office demanded an unreasonable level of proof
for them to be able to demonstrate their status.
At times, staff asked people for evidence for
each year that they

had lived in the UK

demonstrating this cannot be laid at their door. |
have been provided with no positive justification
for why they were treated in the way they were

or why the department did not detect sooner

that there would be a discrete group likely to be
detrimentally affected by the hostile environment
measures. They were not present unlawfully in the
UK and should not have been, however unwittingly
or unintentionally, swept up in measures aimed at
those that were.

In a letter dated 7 March 2019, the then Home
Secretary, Sajid Javid, asked me specifically to
consider the “Right

(which for the Windrush
generation was often
over 40 years), and

General Group INSTRUCTION

PEOPLE SETTLED IN THE UK ON 1JANUARY 1973

to Rent Scheme” in
light of the High Court
judgment of Spencer
J inthe JCWI case.®

: Subject:
In some cases more Sub-topic: ILR OR NTL APPLICATIONS
than one document Ref: 103/326 Spencer J concluded
. Valid fi : 16th J 2006
This was clearly Expires: ongoing that there would be
. . Author: [redacted] .
excessive, particularly a breach of section
INSTRUCTION

for people applying to

confirm the right to be ANUARY 1973

APPLICATIONS FROM PEOPLE WHO WERE SETTLED IN THE UK ON 1

149 of the Equality
Act in relation to the
roll out of the scheme

in the UK, rather than
applying afresh.

In any case, people like
Nathaniel felt a strong
sense of Britishness
and had no reason to
doubt their status, or
that they belonged in
the UK. They could not
have been expected
to know the complexity
of the law as it
changed around them.

At these stages, the
Home Office failed
to take account of

The Immigration Act 1971 came into force on 1 January 1973. Under Section 1(2) of the Act,
anyone settled in the UK on that date and not having the right of abode or being exempt under
the Act from the provisions relating to leave to enter or remain is to be treated as having been
given ILE or ILR when the Act came into force. To benefit from Section 1(2), it was held in
Mughal [1974] QB 313 that the person concerned must have been physically present in the
UK on 1.1.73, and that the burden is on that person to prove s/he was settled here at the time.

2. We receive a steady trickle of applications from people who were in the UK on or
before that date — either for settlement on the basis of long residence, or as returning
residents, or for NTL. In most cases this is their first after-entry application; and some may
be well beyond retirement age (in their 80s in a couple of recent cases). Such applications
should be treated sensitively, as there is a significant risk of adverse publicity if they are
handled inappropriately or wrongly refused.

10. Some of these applicants may have lived in the UK since World War 2 or longer. They
may have difficulty in providing documentary evidence of their status on or before 1 January
1973 or continuous residence since then. Please be sensitive in dealing with this aspect. If
there is no conclusive documentary evidence of settlement on 1 January 1973, they may be
deemed to have been settled on that date if other evidence is reasonably persuasive (eg that
they married here and raised a family before that date). Under no circumstances should such
applicants be regarded as overstayers and their applications sent to LSCU 6 without the
authorisation of a Chief Caseworker.

beyond England and
Wales and a breach of
Articles 8 and 14 of the
European Convention
on Human Rights
(ECHR). The case is
currently the subject
of an appeal by the
Home Office. In the
meantime, | have been
asked to consider

the Scheme from

an institutional level,
and have done so in
detail at Annex H and
in summary in part 2
of the report.

this ethnic group, who came, or whose direct
ascendants came, from Caribbean nations to

the UK between 1948 and 1973, who were of
Caribbean ethnic and national origin, and most

of whom were black. This was evident, from how
it developed, implemented and evaluated policy,
to how it dealt with individual people. This makes
the scandal more than a case of bureaucratic bad
luck. It makes it a profound institutional failure.

The way members of the Windrush generation
were treated was wrong. They had the right to
be in the UK. The difficulties they have had in

10 | Windrush Lessons Learned Review

The limitations of this review

In this review | have been asked to include
consideration of equalities legislation, policy,
practice and principles as well as operational
matters as part of my consideration of the factual
history of key events and activities. The analysis
| have conducted is not the same analysis that

a court would engage in when deciding whether
there had been a breach of either section 29

or 149 of the Equality Act 2010. Nor is it the
same that the Equality and Human Rights



Commission would adopt during an investigation
or assessment.* Nor do | have the same remit

as the Home Affairs Committee, National Audit
Office, Public Accounts Committee or Women and
Equalities Committee.

While | reviewed the files and quality of decision-
making in relation to the 164 cases identified by
the Historical Cases Review Team which involved
Caribbean nationals who were adversely affected,
| did not interview individual caseworkers to
probe their individual reasoning process for each
decision beyond the reasons they had given in
writing. My focus was on the institutional factors.
To encourage the participation of members of
staff in the organisation in the institutional fact
finding, | confirmed in a series of communications
with all staff in the department that the objective
of the review was not to “name and shame”,
although | did intend to get to the bottom of what
had happened. All interviews with more junior
members of staff were carried out on a voluntary
basis. These were mostly in focus groups, save
for a couple of exceptions, where | wanted to
understand the difference in approach on the
part of caseworkers who, after the scandal

was uncovered, granted status to those whose
applications they might previously have refused.
My interviews with more senior officials and with
former ministers, which were also carried out on
a voluntary basis, did not focus on the reasoning
process of individual identified cases, but instead
on organisational factors, broader policy, culture
and history.

As my focus was on the Windrush generation

it was not possible for me to meaningfully
compare and contrast the decision-making by
the Home Office in “Windrush” cases with “non-
Windrush” cases, because the Home Office
currently does not collect data based on the
ethnicity of applicants. The exercise would have
therefore required a much longer and more
detailed investigation and would have fallen
outside my remit. | have, nevertheless, made
recommendations about the Home Office’s data
collection, monitoring and review processes in
this report so the impact of decision-making on
racial groups and worrying trends can be better
identified in future.

INTRODUCTION

As set out below, | consider several of the
institutional factors outlined in this report to have
posed, and to continue to pose, a substantial

risk of causing the Windrush generation (who
can be defined as a racial group by reference to
nationality and national origin, deriving from the
Caribbean and having entered the UK, or their
ascendant relatives having entered the UK, in the
window between 1948 and 1973, and who almost
all are black), to be treated both less favourably
and suffer detriment as compared with those:

a) who were born in the UK

b) who arrived in the UK neither from the
Caribbean nor within the window 1948-1973

c) who are British passport holders, a much
higher proportion of whom are not black

Whether that risk was borne out as compared with
other comparator groups would require evaluation
of evidence which fell outside of the Windrush
generation focus of my terms of reference. |
cannot know whether other people outside of

the Windrush generation were treated as poorly.
This report does, however, conclude that it is
clear that those in the Windrush generation

who were affected have faced very significant
detriment in relation to access to housing, work,
access to NHS care, and in some cases in

their detention and removal from the UK and
separation from family.

Equally, rather than being asked to consider
whether all these institutional factors can

be “objectively justified” in the legal sense
(which would be required for me to make a
determination as to whether members of the
Windrush Generation were the subject of
indirect discrimination in all of its formulations),
| was asked to focus on the lessons that can
be learned from what has happened to the
Windrush generation.

Given my focus on institutional factors, race and
equalities, | considered institutional racism as a
concept to see whether further exploration was
necessary. Also, because | have been asked to
consider legal concepts, some sections of the
report are written in ‘legalistic’ language.

Windrush Lessons Learned Review | 11



INTRODUCTION

Part 3 of the report provides an assessment of
what the government and in particular the Home
Office have done to repair the damage since the
scandal broke. These corrective measures include
support for the people affected, including the
Windrush Scheme and Taskforce to help them
secure documents to confirm their status, and the
Windrush Compensation Scheme, which aims to
cover financial and other losses. The measures
also include plans to reform policy and operational
processes and action to cut the risk of the wrong
people being caught up in compliant environment
measures and immigration enforcement.

The report assesses whether these efforts go
far enough and whether the department can
do more. It also explores what wider lessons
we can learn and what should be in place to
create an environment which minimises similar
risks in future.

Finally, in part 4 | set out my findings and
recommendations. They boil down to three
elements: the Home Office must acknowledge the
wrong which has been done; it must open itself up
to greater external scrutiny; and it must change

its culture to recognise that migration and wider
Home Office policy is about people and, whatever
its objective, should be rooted in human dignity.
Some of the recommendations relate specifically
to the immigration system; others relate more
broadly to the department as a whole and wider
government. They all derive directly from my
review of the Windrush scandal.

Summary of findings

What were the reasons why?

The reasons why this scandal occurred are
complex and are detailed in part 2. Some can be
directly traced back to the department, others
cannot. As discussed in part 2, the “root cause”
can be traced back to the legislation of the 1960s,
70s and 80s, some of which, as accepted at the
time, had racial motivations.

What is clear to me is that operational and
organisational failings of the department had a
causative impact on the detrimental treatment
received by the Windrush generation as a result of
them being caught up in measures designed for
people who have no right to be in the UK.

12 | Windrush Lessons Learned Review

In particular, their history was institutionally
forgotten. Accurate records were not kept, both in
relation to individual cases and the development
of relevant policy and legislation as a whole.

The legal landscape related to immigration and
nationality has become more complicated rather
than less so and even the department’s experts
struggled to understand the implications of
successive changes in the legislation and the way
they interacted with changes in the relationship
between the UK and Caribbean countries and
the resulting impact those changes had on
individuals’ status in the UK. Opportunities to
correct the racial impact of historical legislation
were either not taken or could have been taken
further. According to Home Office papers from
the time, those administering the 1987 registration
scheme said they intended the advertising to be
informative but not “stimulate a flood of inquiries”.
Publicity leaflets from the time also explained that
there would be no consequences if people chose
not to register at that time. It is unsurprising that
some did not register.

This ought to have been identified as a risk which
was likely to adversely affect those within the
Windrush generation. While legislation is enacted
by Parliament rather than the department, the
department (both ministers and officials) cannot
be absolved of any role in the policy development,
drafting processes or its implementation.

In particular, warning signs and messages
about the hostile environment policy were not
heeded. Instead the policy was promoted
because of a resolute conviction that it

would be effective and should be vigorously
pursued. Warnings by external stakeholders,
individuals and organisations were not given
enough consideration. In developing the hostile
environment policy an incorrect assumption was
made in the impact assessments for the 2013 and
2015 Immigration Bills that those who were in the
country without the ability to demonstrate it with
specific documents were here unlawfully. When,
in 2017, the department did identify that there
might be a settled but undocumented population
there was little attempt to understand the make-up
of this cohort. This was despite the department
having identified a pre-1973 at-risk cohort over

a decade earlier. Overall, | found the monitoring
of the racial impact of immigration policy and
decision-making in the department to be poor.



| also found that when the issue began to emerge
at the end of 2017 and the beginning of 2018
there was a failure within the department to “join
the dots” and identify the particular circumstances
of the Windrush generation and their descendants.

In addition, | found that the department itself had
increasingly become fragmented, and decision-
making was separated between teams who
operated in “silos”. This led to the risk of cases
being processed without adequate quality control
safeguards. | also found that within UK Visas and
Immigration (UKVI) and Immigration Enforcement
(IE) decision-making there was a “target-
dominated” work environment and low-quality
decision-making. For example, | found that some
individual decision makers operated an irrational
and unreasonable approach to individuals,
requiring multiple documents for “proof” of
presence in the UK for each year of residence in
the UK. The department has accepted that there
was no basis for doing this in its own guidance.

| found that internal training had progressively
become less thorough and joined up and that
there was an absence of a “learning culture” in the
organisation.

In the cases | considered | also found a lack of
empathy for individuals and some instances of the
use of dehumanising jargon and clichés. | found
little evidence of an understanding of the fact that
the department serves the public as a whole, and
that those who are affected by individual decisions
may be vulnerable and in need of assistance. |

did not, however, encounter widespread use of
racially insensitive language.

There were also other factors outside of the Home
Office’s responsibility which contributed to what
happened to those affected by the Windrush
scandal including:

¢ the substantive content of primary legislation.
While the Home Office is responsible for the
development of policy and the drafting of

INTRODUCTION

Given the parameters of the review, it is not
possible for me to reach an accurate and fair
conclusion regarding the department’s duty under
section 29 of the Equality Act 2010. However,

as well as the factors listed above playing

a causative role in the harm suffered by the
Windrush generation, | am also concerned that:

an over-broad view was taken by policy officials
of the scope of exceptions from the public
sector equality duty when proposing the 2013
and 2015 Immigration Bills

during my interviews with senior civil servants
and former ministers, while some were
thoughtful and reflective about the cause of
the scandal, some showed ignorance and

a lack of understanding of the root causes

and a lack of acceptance of the full extent

of the injustice done. In addition, some of
those that | interviewed when asked about

the perception that race might have played

a role in the scandal were unimpressively
unreflective, focusing on direct discrimination
in the form of discriminatory motivation and
showing little awareness of the possibility of
indirect discrimination or the way in which race,
immigration and nationality intersect

while the department itself has a large BAME
workforce at junior levels it does not at senior
levels. There does not appear to be sufficient
awareness of the potential for there to be
hidden, potentially indirectly discriminatory
barriers to career progression. The lack of
awareness was surprising as the Supreme
Court considered this issue in the context of
the Home Office in Essop v Home Office (UK
Border Agency) [2017] UKSC 27. In addition,
there has been low take up of internal equalities
and unconscious bias training

Immigration Enforcement activity during this
time included the racially insensitive “Go home
or face arrest” advertising billboards and “go
home” vans

legislation, historical legislation and the more
recent 2014 and 2016 Immigration Acts were
ultimately enacted by Parliament

e changes (reductions) to legal aid

e ahistory of prejudice towards black people in
wider society

e ‘risk averse” landlords and employers, who
considered employing or renting to a person
who cannot easily demonstrate their right to
remain in the UK as too risky

| do not make a finding of indirect discrimination
in part because my remit is not to conduct a
comprehensive analysis of potential “objective
justification”,® and | did not operate a “court-
like” process (although the evidence | have
reviewed does not persuade me that the
department’s failings, which put the Windrush
generation to a particular disadvantage are
justified). Nevertheless, | have concluded that
race clearly played a part in what occurred,

Windrush Lessons Learned Review | 13



INTRODUCTION

that some of the failings would be indicators of
indirect discrimination if the department was not
capable of establishing objective justification and
that the department should therefore consider
whether such justification exists and be alive to
the risk of indirect discrimination. In relation to
institutional racism, while | have not found on the
evidence | have reviewed that the organisational
failings within the department satisfy the
Macpherson definition in full, | nonetheless have
serious concerns that the factors that | identified
demonstrate an institutional ignorance and
thoughtlessness towards the issue of race and the
history of the Windrush generation. These aspects
were among those included in the elements of the
definition of institutional racism considered in the
Macpherson Inquiry. The department has failed to
grasp that decisions in the arena of immigration
policy and operations are more likely to impact

on individuals and the families of individuals who
are BAME, who were not born in the UK, or who
do not have British national origins or white British
ethnic origins. | discuss this further in part 2.

Why were these not identified sooner?

As set out in parts 1 and 2, the reasons these
issues were not identified sooner stem from a
combination of a cultural resistance to hearing

a contrary view to the department’s own, a lack

of appropriate monitoring and record keeping
processes and a lack of understanding of the
history of those who entered the UK from the
Caribbean between 1948 and 1973 in conjunction
with the legislative landscape.

The department’s corrective measures and
their impact

Some progress has been made since the scandal
first emerged and the department has been
working hard to address some of the causative
factors | have identified. However, there is a large
amount of work still to do, the most important and
difficult of which is likely to be the widespread
cultural changes which will be necessary to avoid
a similar scandal happening in future.

The lessons learned

There are many lessons for the department

to learn from Windrush which are set out in

full in part 4 alongside my recommendations.
Ministers and senior officials must provide staff
with a clear understanding of what effective
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public administration looks like by establishing

an organisational culture and professional
development framework that values the
department’s staff and the communities it

serves. Anything else risks not only exposing

the department, its staff and leaders to further
reputational damage, and harm to individuals
and communities; it also risks further undermining
public confidence.

The recommendations

My recommendations cover how the department
interacts with the communities it serves, with its
own people and with ministers and government.
They appear here, and in part 4 of the report
alongside the review’s full findings.

The department and the communities it
serves, including the Windrush generation

This first set of recommendations aims to
make sure the government and the Home
Office in particular fully appreciate and
accept what went wrong, the scale of the
injustice and its impact, and their own
failings. Unless this happens, the risk remains
that they will repeat their mistakes. These
recommendations also focus on maintaining
and extending the help currently in place for
the people the scandal affected, including for
nationalities other than Caribbean countries.
With these measures, | urge the government
and Home Office to:

e go further to right the wrongs
e |ook beyond the Caribbean

e tell the stories of empire, Windrush and
their legacy

e assess and limit the impact of the hostile
environment on the Windrush generation

e engage meaningfully with stakeholders
and communities to develop, implement
and evaluate policy

e pbetter understand and provide internal
training on the public sector equality
duty (PSED) and its intersection with
immigration and nationality law



Go further to right the wrongs

Recommendation 1 — Ministers on behalf of the
department should admit that serious harm was
inflicted on people who are British and provide
an unqualified apology to those affected and to
the wider black African-Caribbean community as
soon as possible. The sincerity of this apology
will be determined by how far the Home Office
demonstrates a commitment to learn from its
mistakes by making fundamental changes to its
culture and way of working, that are both systemic
and sustainable.

Recommendation 2 — The department should
publish a comprehensive improvement plan within
six months of this report, which takes account

of all its recommendations, on the assumption
that | will return to review the progress made in
approximately 18 months’ time.

Recommendation 3 — In consultation with those
affected, and building on the engagement

and outreach that has already taken place,

the department should run a programme of
reconciliation events with members of the
Windrush generation. These would enable people
who have been affected to articulate the impact
of the scandal on their lives, in the presence

of trained facilitators and/or specialist services
and senior Home Office staff and ministers so
that they can listen and reflect on their stories.
Where necessary, the department would agree to
work with other departments to identify follow-up
support, in addition to financial compensation.

Recommendation 4 — The Home Secretary
should continue the Windrush Scheme and not
disband it without first agreeing a set of clear
criteria. It should carry on its outreach work,
building on the consultation events and other
efforts it has made to sustain the relationships it
has developed with civil society and community
representatives. This will encourage people to
resolve their situation, while recognising that,
for some, a great deal of effort will be required
to build trust.

INTRODUCTION

Look beyond the Caribbean

Recommendation 5 — The department should
accept and implement the National Audit Office’s
recommendation that,“The department should be
more proactive in identifying people affected and
put right any detriment detected. It should consider
reviewing data on other Commonwealth cases

as well as Caribbean nations”, or such agreed
variation to the recommendation as is acceptable
to the National Audit Office. In doing this work, the
department should also reassure itself that no-one
from the Windrush generation has been wrongly
caught up in the enforcement of laws intended to
apply to foreign offenders. The department should
also take steps to publicly reassure the Windrush
generation that this is the case.

Tell the stories of empire, Windrush and
their legacy

Recommendation 6 — a) The Home Office should
devise, implement and review a comprehensive
learning and development programme which
makes sure all its existing and new staff learn
about the history of the UK and its relationship
with the rest of the world, including Britain’s
colonial history, the history of inward and outward
migration and the history of black Britons. This
programme should be developed in partnership
with academic experts in historical migration

and should include the findings of this review,
and its ethnographic research, to understand

the impact of the department’s decisions; b)
publish an annual return confirming how many
staff, managers and senior civil servants have
completed the programme.

Assess and limit the impact of the hostile
environment on the Windrush generation

Recommendation 7 — The Home Secretary
should commission officials to undertake a full
review and evaluation of the hostile/compliant
environment policy and measures — individually
and cumulatively. This should include assessing
whether they are effective and proportionate in
meeting their stated aim, given the risks inherent
in the policy set out in this report, and its impact
on British citizens and migrants with status,

with reference to equality law and particularly
the public sector equality duty. This review

must be carried out scrupulously, designed in
partnership with external experts and published in
a timely way.
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Engage meaningfully with stakeholders and
communities

Recommendation 8 — The Home Office should
take steps to understand the groups and
communities that its policies affect through
improved engagement, social research, and by
involving service users in designing its services.
In doing this, ministers should make clear that
they expect officials to seek out a diverse range
of voices and prioritise community-focused policy
by engaging with communities, civil society and
the public. The Windrush volunteer programme
should provide a model to develop how the
department engages with communities in future.
The same applies to how it involves its staff in
feeding back their information and knowledge
from this engagement to improve policy and the
service 1o the public.

Recommendation 9 — The Home Secretary
should introduce a Migrants’ Commissioner
responsible for speaking up for migrants and
those affected by the system directly or indirectly.
The commissioner would have a responsibility
to engage with migrants and communities, and
be an advocate for individuals as a means of
identifying any systemic concerns and working
with the government and the Independent Chief
Inspector of Borders and Immigration (ICIBI) to
address them.

Recommendation 10 — The government should
review the remit and role of the ICIBI, to include
consideration of giving the ICIBI more powers
with regard to publishing reports. Ministers
should have a duty to publish clearly articulated
and justified reasons when they do not agree

to implement ICIBI recommendations. The

ICIBI should work closely with the Migrants’
Commissioner to make sure that systemic issues
highlighted by the commissioner inform the
inspectorate’s programme of work.

Understand the public sector equality duty and
immigration and nationality law

Recommendation 11 — The department should
re-educate itself fully about the current reach
and effect of immigration and nationality law,

and take steps to maintain its institutional
memory. It should do this by making sure its staff
understand the history of immigration legislation
and build expertise in the department, and by
carrying out historical research when considering
new legislation.
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Recommendation 12 — The department should
embark on a structured programme of training
and development for all immigration and policy
officials and senior civil servants in relation to the
Equality Act 2010 and the department’s public
sector equality duty (PSED) and obligations
under the Human Rights Act 1998. Every year,
the department should publish details of training
courses attended, and how many people have
completed them.

Recommendation 13 — Ministers should ensure
that all policies and proposals for legislation

on immigration and nationality are subjected to
rigorous impact assessments in line with Treasury
guidelines. Officials should avoid putting forward
options on the binary “do this or do nothing”
basis, but instead should consider a range of
options. The assessments must always consider
whether there is a risk of an adverse impact on
racial groups who are legitimately in the country.
And consultation on these effects should be
meaningful, offering informed proposals and
openly seeking advice and challenge.

The department and its people

This group of recommendations aims to

help the department clarify what it stands

for and seeks to do. This will help it balance
priorities, such as public protection and law
enforcement, that can at times be in conflict.
These recommendations also aim to make
the department’s culture less inward-looking,
make its processes less complex for both its
staff and the public, and to make it better at
giving support to people who need it most.

By following these recommendations, the
department will:

e clarify the department’s purpose, mission
and values

e develop a learning culture

e improve operational practice, decision-
making and help for people at risk

e reduce the complexity of immigration

and nationality law, immigration rules and
guidance



Clarify the department’s purpose, mission and
values

Recommendation 14 — The Home Secretary
should a) set a clear purpose, mission and
values statement which has at its heart fairness,
humanity, openness, diversity and inclusion. The
mission and values statement should be published
and based on meaningful consultation with staff
and the public, and be accompanied by a plan
for ensuring they underpin everyday practice

in the department. The department should set
its mission and values statement in consultation
with its staff, networks and other representative
bodies, the public, communities and civil society,
and publish it online; b) translate its purpose,
mission and values into clear expectations for
leadership behaviours at all levels, from senior
officials to junior staff. It should make sure they
emphasise the importance of open engagement
and collaboration, as well as valuing diversity
and inclusion, both externally and internally. The
performance objectives of leaders at all levels
should reflect these behaviours, so that they are
accountable for demonstrating them every day.

Develop a learning culture

Recommendation 15 — a) The Home Office
should devise a programme of major cultural
change for the whole department and all staff,
aimed at encouraging the workforce and networks
to contribute to the values and purpose of the
organisation and how it will turn them into reality.
It should also assure itself as to the efficacy of

its organisational design. Outputs could include
independently chaired focus groups to let staff

of all grades and areas of work (particularly
under-represented groups) describe their

lived experience, including working within the
department and suggest what needs to change
in terms of the department’s mission, values and
culture; b) The Permanent Secretary and Second
Permanent Secretary should lead the process,
with the support of the senior leadership, who
should commit to agreeing a programme with
senior-level accountability, including clear actions,
objectives and timescales; ¢) The workforce and
staff networks should help devise the success
criteria for the programme and a senior member
of the leadership team should be the sponsor for
the programme; d) The department should invest
in, develop and roll out a leadership development
programme for all senior, middle and frontline
managers where leadership behaviours and
values will be made clear.

INTRODUCTION

Recommendation 16 — The Home Office should
establish a central repository for collating,

sharing and overseeing responses and activity
resulting from external and internal reports and
recommendations, and adverse case decisions.
This will make sure lessons and improvements are
disseminated across the organisation and inform
policy-making and operational practice.

Improve operational practice, decision-making
and help for people at risk

Recommendation 17 — The Home Office should
develop a set of ethical standards and an ethical
decision-making model, built on the Civil Service
Code and principles of fairness, rigour and
humanity, that BICS staff at all levels understand,
and are accountable for upholding. The focus
should be on getting the decision right first

time. The ethical framework should be a public
document and available on the department’s
website. A system for monitoring compliance
with the ethical standard should be built into the
Performance Development Review process.

Recommendation 18 — The Home Office should
establish more and clearer guidance on the
burden and standard of proof particularly for

the information of applicants, indicating more
clearly than previously how it operates and what
the practical requirements are upon them for
different application routes. The decision-making
framework should include at least guidelines on
when the burden of proof lies on the applicant,
what standard of proof applies, the parameters for
using discretion and when to provide supervision
or ask for a second opinion. This should

produce more transparent and more consistent
decision-making.

Recommendation 19 — a) UK Visas and
Immigration should ensure that where appropriate
it builds in criteria for increasing direct contact
with applicants, including frequency of contact,
performance standards and monitoring
arrangements; revises the criteria and process for
assessing cases involving vulnerable applicants;
and reviews its service standards and where
appropriate provides new standards based on
qualitative as well as quantitative measures; UKVI
should ensure it revises its assurance strategy;
disseminates the learning from recent Operational
Assurance Security Unit (OASU) or internal audit
reviews; identifies criteria and a commissioning
model for OASU or internal audit reviews; contains
clear mechanisms for reporting back casework
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issues to frontline staff, and criteria for supervision,
including recording outcomes and learning for

the wider organisation; b) the department should
review the UK Visas and Immigration assurance
strategy periodically to make sure it is operating
effectively, and the reviews should consult
practitioners as well as specialist staff to make
sure the strategy changes if it needs to.

Recommendation 20 — The Home Secretary
should commission an urgent review of the BICS
complaints procedure. Options could include
establishing an Independent Case Examiner

as a mechanism for immigration and nationality
applicants to have their complaints reviewed
independently of the department.

Reduce the complexity of immigration and
nationality law, immigration rules and guidance

Recommendation 21 — Building on the Law
Commission’s review of the Immigration Rules
the Home Secretary should request that the Law
Commission extend the remit of its simplification
programme to include work to consolidate statute
law. This will make sure the law is much more
accessible for the public, enforcement officers,
caseworkers, advisers, judges and Home Office
policy makers.

The department’s role in wider government

My third set of recommendations focuses
on the internal systems that prevented

the Home Office anticipating the scandal
sooner, and stopped it anticipating the
risks. The operational risks the department
monitors need to include service delivery and
protecting the public, as well as reputational
damage to the department. And better-
quality data, management information and
performance measurement would have
reduced these risks.

This group of recommendations also
underlines the curiosity and constructive
challenge that should characterise the
relationship between ministers and officials.
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Look for risks and listen to early warning signs

Recommendation 22 — The Home Office should
invest in improving data quality, management
information and performance measures which
focus on results as well as throughput. Leaders
in the department should promote the best use of
this data and improve the capability to anticipate,
monitor and identify trends, as well as collate
casework data which links performance data to
Parliamentary questions, complaints and other
information, including feedback from external
agencies, departments and the public (with the
facility to escalate local issues). The Home Office
should also invest in improving its knowledge
management and record keeping.

Recommendation 23 — The department should
revise and clarify its risk management framework,
where officials and ministers consider potential
risks to the public, as well as reputational and
delivery risks.

Emphasise the role of ministers and senior
officials

Recommendation 24 — The department should
invest in training for the Senior Civil Service to
ensure appropriate emphasis on the roles and
responsibilities of officials to provide candid,
comprehensive and timely advice to ministers.

Recommendation 25 — All policy submissions
and advice to ministers should have mandatory
sections on: a) risks to vulnerable individuals
and groups and b) equalities, requiring officials
to consider the effect of their proposals in

these terms. The department should review the
effectiveness of its current processes and criteria
for escalating significant policy submissions for
approval by the Permanent Secretary or Second
Permanent Secretary. Where necessary new
processes and criteria should be established.

Recommendation 26 — The department should
put in place processes to support the use of the
electronic archive to record all departmental
submissions, minutes, and decisions centrally so
there is a clear audit trail of policy deliberations
and decisions. The department should ensure
staff are provided with guidance on the knowledge
and information management principles in respect
of their work with/support for ministers. This
archive should enable users to search for key
terms, dates and collections on particular policy
risks or issues.



Race

Recommendation 27 — The department should
establish an overarching strategic race advisory
board, chaired by the Permanent Secretary,
with external experts including in relation

to immigration and representation from The
Network® to inform policy-making and improve
organisational practice.

Recommendation 28 — Subject to relevant
statutory provisions, such as s10 Constitutional
Reform and Governance Act 2010, the department
should revise its Inclusive by Instinct diversity and
inclusion strategy to include its aspirations for
senior-level BAME representation and a detailed
plan for achieving them. Action should form part
of a coherent package with ambitious success
measures and senior-level ownership and
accountability. The department should publish
comprehensive annual workforce data, so it can
monitor progress.

Recommendation 29 — The department should:

a) review its diversity and inclusion and
unconscious bias awareness training (over
and above the mandatory civil service online
courses) to make sure it is consistent with
achieving the objectives of the Inclusive by
Instinct strategy and that it is designed to
develop a full understanding of diversity and
inclusion principles, and the principles of good
community relations and public service

b) produce a training needs analysis and
comprehensive diversity and inclusion training
plan for all staff

c) provide refresher training to keep all current
and new staff up to date

d) involve other organisations, or experts in the
field of diversity and inclusion in its design and
delivery

e) set and then publish standards in terms of
its diversity and inclusion training aims and
objectives

f) monitor learning and development regularly to
test implementation and whether it is achieving
its strategic objectives

g) carry out regular “pulse” surveys to test the
effectiveness of the implementation of these
measures

INTRODUCTION

Recommendation 30 - the Home Office should
regularly review all successful employment
tribunal claims that relate to race discrimination,
harassment or victimisation, and in particular

a summary of every employment tribunal
judgment finding against the Home Office of race
discrimination should be emailed to all SCS within
42 days of the decision being sent by the tribunal
together with a note stating whether an appeal
has been instituted. The same arrangements
should be made for Employment Appeal Tribunal,
High Court, Court of Appeal or Supreme Court
judgments within 28 days. It should use any
learning to improve staff and leadership training,
and to feed back to the senior civil service.

| hope these recommendations will prompt both
swift action and deep reflection, leading to lasting
systemic and cultural change.

Thank you

After over a year’s work, there are many
people to thank. A full list appears in Annex F,
though here | would like to single out: the
Independent Advisory Group, who gave their
expertise and counsel; the review team, who
tirelessly sifted thousands of documents

and files, interviewed officials and, with

me, pieced together the picture presented
here; Home Office staff who volunteered

to participate in the review; the officials,
former ministers and other politicians we
formally interviewed; the organisations who
answered our call for evidence and took part
in round table discussions; and, of course,
the members of the Windrush generation, and
their families, who shared their experiences
with us.
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ASE STUDY |

GLORIA,

aged 59, travelled to the UK from Saint Kitts on
her own passport when she was 10. Her mother
had been working in the UK but died shortly after
Gloria arrived and her elder sister brought her up.
During this time social services were involved with
the family because of their young ages and Gloria
believes her passport was taken by them and not
replaced. Before the immigration troubles Gloria
worked as a caseworker for people with learning
difficulties and mental health issues. In her family
she was the breadwinner and her husband looked
after the kids following an accident that affected
his ability to work.

Gloria’s Windrush experience started in 2011
when she tried to get a CRB check renewal for the
company she had worked at for several years. She
failed the check as she did not have a passport,
which resulted in her losing her job. Gloria took
the company to a tribunal but lost as the judge
said the onus was on her to prove her status.
Gloria contacted her MP who wrote to UK Visas
and Immigration on her behalf to plead her case,
and the Department for Work and Pensions wrote
to the immigration department on her behalf, but
to no avail. Her struggle to establish her identity
took seven years. When, following the publicity
related to the scandal, she finally went to see the
Taskforce, she was astounded that everything
was resolved in one hour. She was not required
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to provide any additional documentation to obtain
confirmation of her settled status.

Since losing her job and the tribunal case, and
subsequently not being able to work, Gloria has
visited her doctor on a number of occasions

with stress-related problems and depression. As
she had an NI number, she was able to claim
unemployment benefits, but this meant a drastic
reduction in income. Gloria has had to pawn rings
to pay for items and has had to accept financial
help from members of her family. Her daughter
worked instead of going to university to help

her parents pay their mortgage, but they nearly
lost their house a number of times. Today Gloria
mostly stays at home and watches TV. She says
she smokes a lot more and had developed an
unhealthy relationship with alcohol during the
years that her immigration status was in question.

/ year struggle to
prove her identity
resolved within
1 hour by Taskforce,
without additional
documentation
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PART 1: What happened, when, and to whom

1.1 About part 1

In this part of the report, we define the “Windrush
scandal”’, and show who it affected, how and
when. Alongside this, we share the stories of
people caught up in the scandal. We also give an
overview of the Windrush generation’s experience
in the UK from the immediate post-war years
onwards, emphasising the important contribution
they’ve made to this country, to highlight the depth
of the injustices that some of that generation
faced. We then go on to identify the warning signs
that started to emerge as long as 10 years before
the scandal broke, including the point when the
Home Office realised there was a problem.

Finally, we describe the events leading up to the
scandal unfolding in the media and in the public’s
consciousness, to the point when it became

a political crisis in April 2018. By providing an
account of what happened, and to whom, we

set the scene for a detailed consideration of the
reasons why it happened, and why it took so long
for the government to do something about it.

1.2 Defining the scandal

First came headlines:

FIASCO THAT SHAMES BRITAIN

Daily Mail, 16 April 2018

Theresa May branded a “disgrace” over threat to Windrush
immigrants who've been in Britain 50 years

Mirror, 16 April 2018

Amber Rudd “sorry” for appalling
treatment of Windrush-era citizens

_— Guardian, 16 April 2018

Amber Rudd apologises for “appalling” treatment
of Windrush generation as row threatens to
overshadow Commonwealth meeting

- Telegraph, 17 April 2018

The press described the treatment of those who
had come from the Caribbean (many as “child
migrants”) as “inhuman and cruel persecution”
(Mirror 18 April 2018), while the Home Secretary
expressed her deep regret.”

Coverage like this shocked the nation and
generated public criticism of the government’s
handling of the Windrush generation’s right to
live in the UK.

Then an admission: Immigration Minister
Caroline Nokes said some migrants from the
Caribbean may have been removed — 50 years
after their arrival in Britain — and acknowledged
that, “We have made some mistakes, which we
cannot continue to make.”® Labour MP David
Lammy called it a “day of national shame”, and
said the government were trying to make a “hostile
environment” for migrants.®

Then an apology: Home Secretary Amber
Rudd apologised for the “appalling” treatment
of Windrush citizens by her own department,
which “has become too concerned with policy
and strategy and sometimes loses sight of the
individual”.™

And an announcement: Amber Rudd announced
the Home Office would waive application fees

for people affected and the establishment of a
taskforce to give them urgent help to formalise
their legal status.™

Then a resignation: Amber Rudd stood down as
Home Secretary on 29 April 2018, when it became
clear there were immigration enforcement targets
she said she should have been aware of.

Then a new appointment: Sajid Javid was
appointed as Home Secretary on 29 April. He
announced the Windrush Lessons Learned
Review on 2 May and named me (Wendy Williams)
as the Independent Adviser on 22 June.
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What has been referred to as the “Windrush
scandal” emerged between late 2017 and
mid-2018. A succession of reports appeared in
national media about people forced into crisis
because the government didn’t accept their legal
right to live in the UK.

They were from a group of British people who
held what became CUKC (citizens of the UK
and Colonies) citizenship, and their children,
who came to the UK between 1948 and 1973,
mostly from Caribbean countries. This group
came to be known collectively as the Windrush
generation, after the ship HMT Empire Windrush.
It brought 1,027 official passengers, of which
802 stated their last country of residence was

in the Caribbean, to the UK on 22 June 1948 on
a journey that has come to symbolise post-war
Caribbean migration to the UK at the end of the
empire. They are a group who can be defined
as sharing the protected characteristic of race
(national origin, ethnicity, nationality and colour;
the majority are black).

Although an Act of Parliament from 1971 entitled
people from the Commonwealth who arrived
before 1973 to the “right of abode” or “deemed
leave” to remain in the UK, it hadn’t automatically
given them documents to prove it. Nor had the
Home Office consistently kept records confirming
their status. So, without making a further
application and paying a fee, they had no way to
show the UK was their rightful home even though,
in most cases, they’d known no other.

“The people caught
up (n the scandal
felt the force

of immigration
enforcement
measures”
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As a result, the people caught up in the scandal
felt the force of immigration enforcement
measures including the “hostile environment”
(later called the “compliant environment”). This
is a set of measures, introduced by different
governments, to discourage migrants from
entering the UK illegally, and encourage those
already in the country without the required status
to leave, by cutting off access to essentials like
work, driving licences, housing and healthcare.
The measures also target the employers and
landlords who employ or rent accommodation to
illegal migrants.

1.3 Who was affected, and how

In 2018 and 2019, the Home Office set out to
review the cases of 11,800 people detained or
removed from the UK. It looked at the cases of
around 2,000 Caribbean nationals to assess
whether they’d been in the UK before 1973 and
been caught up in the compliant environment. It
identified 164 people in the country before 1973
who'd either been detained or removed — or both
—since 2002."2 And it estimated it was most likely
to have acted wrongfully in 18 of these cases

by not recognising their right to be in the UK. Of
these, 11 people left the country themselves after
receiving enforcement letters, 9 after receiving

a notice of refusal from the Home Office, while

2 were recorded as being removed as their
status was misunderstood. Seven were held in
immigration enforcement centres or police stations
and later released.

The review was given full access to the Home
Office case files of these 164 people and we
discuss the findings later, focusing particularly
on the quality of decision-making (see Annex G
for a detailed breakdown of the 164). All these
people were born in former British colonies in the
Caribbean and had settled status. The majority
(92) were from Jamaica, and most came to Britain
in the 1950s and 1960s. Just over half (52%) were
male. The review did not interview the individual
case workers or decision makers.

These 164 individuals who were detained

or removed (or both) are the cases that the
department initially focused on. But they are
without doubt part of a much larger group who
were, or could have been, tangled up in measures
intended to control illegal migration. We know,

for example, that at the time of writing 8,124
people have been granted citizenship or had their



“The exact

size of the
group s still
unknown”

settled status documented through the Windrush
Taskforce.'™ And the Home Office has identified
55 people from the Windrush generation who have
been wrongly subjected to proactive compliant
environment sanctions (where the Home Office
has shared data with other departments).

These are the details as we currently understand
them. Gaps in Home Office data and the
department’s difficulties in contacting some of
those affected mean the exact size of the group

is still unknown. There is an unknown number of
people who might have been wrongly subjected
to other compliant environment measures, an
unknown number of people who haven’t contacted
the Taskforce and could be affected in the future
and an unknown number of family and friends who
the scandal has also touched.

The challenge of estimating the true number of
people who might have been affected was noted
by the National Audit Office (NAO) in its report into
Windrush.™ The NAO refers to analysis conducted
by the Home Office in 2014, which estimated

that there could be 500,000 people in the UK

who might struggle to document their status. The
NAO reports that the Home Office expected this
number to decline over time as people took up
Biometric Residence Permits (BRPs), which it
started to issue in 2008, but for it to remain in the
hundreds of thousands well into 2019. Given that
the Home Office never formally or systematically
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issued documentation such as BRPs to this group,
it is not possible to estimate the number who
remain undocumented, and therefore the full scale
of those who have been affected.

But what of the people behind the numbers?

The scandal has affected hundreds, and possibly
thousands, of people, directly or indirectly,
turning lives upside down and doing sometimes
irreparable damage. They were essentially denied
their rights: the right to live and work in the UK,

to receive healthcare, to have a pension, claim
state benefits and to re-enter the UK. At its most
extreme, they were deprived of their liberty and
ability to live in the UK, splitting families.'®
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Ms A, a 61-year-old grandmother who
came to the UK as a 12-year-old in 1968,
was told in 2015 that there was no record
of her arrival or indefinite leave to remain.
Just over two years later, she was held

in a detention centre for 28 days before
being taken to the immigration removal
centre at Heathrow. Only the intervention
of her MP and a charity stopped her being
removed to Jamaica. This was despite

her being able to show tax and National
Insurance payments going back 34 years,
most if not all of them working in the House
of Commons.'®

Mr A spent two spells totalling around five
weeks in immigration detention centres. In
December 2017 he was scheduled to be
removed to Jamaica, a country the now
61-year-old grandfather hadn’t seen for 52
years. In 2015, he’d applied for leave to
remain but, despite producing evidence
of being in the country for 40 years, the
Home Office refused his application in
December of that year, and told him he
could no longer work in the UK. Because
of problems with establishing his status,
he lost his job as a decorator in 2015

and couldn’t work for nearly three years.
The struggle to prove his legal status has
left him and his family heavily in debt, as
well as counting a heavy emotional and
psychological cost.”

Mr B, who'd been in the UK since 1968
and worked as a lorry driver for 40 years,
lost his job in 2014 when he couldn’t
produce the photographic driving licence
his employer had asked for. He needed a
UK passport but couldn’t get one despite
providing his children’s papers, pension
records and wage slips. After losing his
home, he had to live in a factory unit. Four
years without earnings have forced him
to access his pension early. “I'm weak.
They've battered me,” he told us.'®

Ms B came to the UK in August 1966. In
November 2014, she applied for no time
limit (NTL) indefinite leave to remain, but
in April 2015 was refused for not having
enough evidence to show she’d lived in

26 | Windrush Lessons Learned Review

the UK continuously. The Home Office
shared her details with the Department for
Work and Pensions (DWP), HM Revenue
and Customs (HMRC) and the Driver and
Vehicle Licensing Agency (DVLA). In
August 2015, HMRC told her employers to
make a right to work check. We don’t know
what action they took. In September 2015,
Ms B applied again for NTL indefinite leave
to remain, with the same result as before,
and for the same reason. In August 2018,
she applied for both NTL indefinite leave to
remain and naturalisation. Within nine days,
she was granted British citizenship.

Gloria, a married |

mother of three,

came to the UK

from St Kitts on her

own passport as

a 10-year-old. Her

mother died shortly

after Gloria’s arrival

and she was brought

up by her older sister. During this time
social services were involved with the
family due to their young ages and Gloria
believes her passport was taken from them
at this time and not replaced. She worked
as a care worker for people with learning
difficulties and mental health issues. In
2011, she lost her job when her application
to renew her criminal record check

failed because she didn’t have a British
passport. Despite letters from her MP and
the Department for Work and Pensions, it
took seven years for Gloria to establish her
identity. When she went to the Windrush
Taskforce, she was astounded when
everything was sorted out within an hour.
She wasn’t asked for any more documents
to prove her status. Now 59, Gloria has
suffered from stress and can’t work. She
has claimed benefits, but has come close
to losing her home and relies on family
handouts. Her daughter interrupted her
university course to work to help pay
Gloria’s mortgage.




Joycelyn, aged 58,
lost her passport,
and because she
didn’t have the
documents to get

another she had to

apply for leave to

remain in the UK every
two years. This was despite being in the
country since the age of six. She struggled
to find work because employers weren't
sure about her status. Then she saw
posters urging people to accept voluntary
removal. Not wanting to be a burden
on relatives, and unaware of her rights,
she did as the posters said and left for
Grenada. Living in a women'’s refuge, and
missing home, she became depressed.
Joycelyn’s brother contacted the Windrush
Taskforce, who called her to say she could
come back to the UK. Now, she lives in
sheltered accommodation but can't afford
to furnish it, or apply for a passport, though
support from the Windrush hardship fund
has paid for a fridge and cooker. She'’s
applied for jobs, but staff at the Job Centre
don’t understand her status. Overall, she
says she’s lost trust in everyone.

Vernon went to Jamaica to

visit the son he’d had there in
the late 1990s. He stayed for
just over two years. Although
he didn’t know it, that made
the “indefinite leave to remain”
stamp in his Jamaican passport
worthless. He was refused a
UK visa, though he had three children here. In
the UK since the age of six, Vernon had been
going to Jamaica since his father moved back in
the early 1990s and had never obtained British
naturalisation. It was cheaper just to get a visa
each time. But now he was stranded. A former
amateur and professional boxer, he started
coaching. But as money slowly ran out, he lived
in his aunt’s chicken coop and a disused shack,
relying on small amounts his sister sent from the
UK. Eventually, he contacted David Lammy MP,
who took up his case. After the Guardian ran his
story, the British Embassy got in touch with an
airline ticket for his return. Now 63, he'd spent 13
years in Jamaica, destitute.
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Veronica blamed

herself when her

dad Nathaniel

couldn’t come back

to the UK from

Jamaica in 2001.

They'd been on

holiday, something

Nathaniel had done

in 1985 without any

problems using his

“black book” Citizen

of the UK and

Colonies passport.

Coming to the UK in

the mid-50s, he’d worked for British Steel and
British Sugar. He never applied for citizenship
because he felt he’'d been invited to the UK
and was a British citizen already. But when
he was prevented from coming back, he and
Veronica didn’t contest it; she thought perhaps
it was because she’d overlooked something.
Veronica took a career break to look after her
father, missing out on income and promotion
opportunities. She visited him until 2010,
when he died of prostate cancer, for which he
couldn’t afford treatment.

Pauline came to the UK as a 12-year-old
in 1961, joining her mum and step-dad.
She settled in Manchester, married, had
seven children and qualified as a social
worker. In 2005, she and her daughter
went on a two-week holiday that became
an 18-month nightmare. She was detained
in Jamaica and refused re-entry to the UK.
She’d always travelled on her Jamaican
passport without any problems and never
thought to apply for British citizenship,
thinking of herself as British already. While
in detention she nearly died after falling
into a diabetic coma. She also lost her
home and her livelihood.

An immigration solicitor

helped her get back to

the UK in 2007, after her

family helped gather the

documents she needed.
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Ms C applied for no time limit (NTL) leave to
remain in November 2012 but was refused
because she hadn’t included the fee. In June
2013, she applied again, saying she'd been

in the UK over 41 years, but was refused the
following February for not providing enough
evidence. She applied for leave to remain on
family/private life grounds in August 2014, but
was refused three months later for the same
reason. In June 2015, a council officer asked
the Home Office for an immigration check on
Ms C after getting data through the National
Fraud Initiative. The Home Office said there
was no evidence Ms B had status in the UK.
The DWP suspended her pension credit claim,
but lifted it when she gave evidence of how
long she’d lived in the UK. In November 2015,
another application for leave to remain on
family/private life grounds was refused, this
time because it didn’t include a valid passport.
Finally, in May 2018, she applied for NTL and
was granted it later that month. The evidence
included medical records from 1972 and DWP
and HMRC records from 1971 to 2015.

Mr C came to the UK in 1966. Just over 30
years later, he applied for naturalisation, but
was refused for not including the £150 fee.

In June 2016, he applied again. This time the
Home Office asked for more information to
support an NTL biometric residence permit. He
said his indefinite leave to remain was in the
passport he’'d arrived with as a six-year-old but
since lost. The Home Office wrote three times
in early 2017, asking Mr C for evidence of leave
to remain, or proof he'd lived in the UK for 20
years. But a day after the first letter, they’'d
already shared his details with DWP, HMRC
and DVLA. In May 2017, the Home Office told
Mr C he was an illegal migrant, who could be
removed. He started reporting to immigration
officials, then in September handed over bank
statements, school records, and employers’
and HMRC letters to prove he had lived

in the UK. In May 2018 the Home Office
withdrew Mr C’s illegal entry papers, granting
him NTL in June.
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Ms D spent over nine years attempting to prove
her immigration status. She applied for NTL
leave to remain in November 2007, but did not
have the old Barbadian passport which she
said showed her residency. Following a trip
abroad she was given two-months’ leave to
enter. In 2012, Mrs D’s local council checked
her immigration status with the Home Office,
who said her leave had expired in 2007. In
2012 Ms D’s lawyers asked the Home Office
to confirm her indefinite leave, sending old
passports showing she’d come to the UK as

a 12-year-old to join her mother and been
classed as a returning resident after trips
abroad. In August 2016, the Home Office told
Ms D she had no valid leave and had to report
to immigration officials, which she did not do.
In January 2017, the Home Office told her she
could be removed. Despite another letter from
her lawyers, they shared her details with DWP,
HMRC and DVLA. Only after her lawyers sent
copies of her three UK-born children’s birth
certificates in March 2017 did the Home Office
decide Ms D had indefinite leave to remain.
Even after this, DWP stopped her benefits for
six months. And HMRC told her to pay back
over £4,000 in credits but reinstated them

a month later.



These stories and many others, which are
revisited throughout this report, make clear the
depth and the scope of the injustice. People who
had lived in the UK lawfully for decades were
made to feel like criminals, made to question
their identity, and in some cases, made destitute
and separated from their family.

From 2014, cases started to emerge of members
of the Windrush generation losing their right to
benefits, healthcare or driving licences, rent
homes or even access their bank accounts or
pensions if they didn’t have biometric residence
permits or valid British passports.'®

Some lost their jobs and livelihoods and, because
of that, their homes. One man we spoke to, who
had lived in the UK since 1972, lost his job with

a local authority in 2011 after being told to prove
his immigration status. He lost his job and was
homeless for eight years. He told me the situation
“broke” him. He stayed away from his children as
he didn’t want to be a burden, and his daughter
told me she’d missed her dad.
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As we've seen, others who'd visited relatives in
the Caribbean were told they couldn’t come back
into the UK and faced destitution in countries

they didn’t recognise as their own or know how to
navigate. Seventy were detained at the UK border,
the majority for less than four hours, before being
allowed to enter the country.

Their relatives have felt the knock-on effects.

In some cases, the immediate families of those
directly affected have been forced into hardship
by the loss of income. Others have had to battle
against institutions on their family members’
behalf, support them financially or give them a
roof over their heads.

Some couldn’t establish their right to live in the
UK because they’d arrived on their parents’
passports, which were lost or discarded later.
Others had been born after their parents arrived
in the UK. When they took steps to establish

their status, often presenting comprehensive
paper trails, from school and GP records to tax
and National Insurance documents, and even
indefinite leave to remain stamps in passports,
they still fell short of unduly onerous evidence
requirements from government agencies. Several
were told they “didn’t exist”.2® One man had been
to UK primary and secondary schools, registered
with a GP and was given a National Insurance
number on his 16th birthday. He had a driving
licence and birth certificates for all five of his
children. But whenever he contacted the Home
Office, he was told there was “no trace” of him.?!

Often, people’s experiences left lasting mental
scars. Gloria’s seven-year battle to prove her
status caused her so much trauma that at
height of her stress she didn’t recognise her
own children.
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For Windrush generation descendants, the
results included not being able to get a passport
and not being able to access further education
or being denied the opportunity to take up
university places.

The sense of injustice and betrayal felt by many
of the people affected, and in our Caribbean
population more widely, is all the stronger

given the loyalty and affection that many felt for
the Commonwealth, and all that the Windrush
generation and their descendants have
contributed to Britain. In the words of one man
affected by the scandal: “People coming over
here from the Caribbean and helping to build up
the UK - to me, that’s a brilliant idea. But, to come
here, and then we’re getting disrespected and
told we're not British, is an insult.”??

As Paulette Wilson has said: “I don’t feel British.

| am British. I've been raised here, all | know is
Britain.”2® Vernon feels exactly the same way. He
told us: “Any way you take it, I'm British. Although
| was born in Jamaica, but | was born under the
British flag...| haven't been treated like a British
citizen by the British Government.”

1.4 The Windrush generation’s experience

Rebuilding the mother country

After World War Two, Britain’s infrastructure lay in
ruins and the country needed labour to rebuild it
and revive vital industries. The post-war Labour
government was committed to creating a National
Health Service (NHS) and reconstructing an
effective public transport system. But in 1946,

the British Cabinet Manpower Working Party
estimated the hole in Britain’s labour force at
around 1.35 million.?* Married women, and older
people who'd put off retirement, were leaving jobs
they’d held during the war. At the same time, in
the late 1940s and 1950s, around 650,000 people
left the UK for “old” Commonwealth countries such
as Australia, New Zealand and Canada in search
of a new life.?



People from the Caribbean had arrived in Britain in
small numbers in the years before the former troop
ship HMT Empire Windrush brought 1,027 official
passengers, of which 802 stated their last country
of residence was in the Caribbean, to Tilbury on
22 June 1948. Although until 1952 only between
1,000 and 2,000 people per year would follow
them, the event has come to be seen as the start
of an era marked by many people migrating to
and from the UK. In time, the ship gave its name to
the Windrush generation — some 600,000 people
from Commonwealth countries who arrived in the
UK between the end of World War Two and 1973,
and whose descendants made up the second,
third and fourth generations to the present day.

This movement of people across the
Commonwealth was part of wider encouraged
migration to Britain from a range of countries
outside of the Commonwealth. The open-

door policy aimed to remedy post-war labour
shortages, stabilise the Commonwealth system
and present a liberal, progressive image of Britain.
While there was migration from across the globe
to Britain at this time, the review’s task has been
to focus on the particular experiences of those
caught up in the Windrush scandal.
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Searching for a new life

While people left Britain in the post-war years in
search of a new life, this also motivated the people
who arrived on the Windrush, and those who
followed. “England lay before us, not as a place or
a people, but as a promise and an expectation,”
said writer George Lamming, who came to Britain
from Trinidad in 1950.26 A sense of ambition also
drove others: “Nursing was calling me, so | came
to England to pursue the career | wanted so
badly,” a retired NHS nurse told the BBC.?"

In our interviews for this report, people wanted to
share the stories of their own families in the wider
context of the Windrush generation’s collective
experience. They talked extensively about how
they and their families came to be in the UK in the
first place and how those aboard the Windrush
and others that came to the UK at that time felt
they were answering a call from the “motherland”
to help her in her time of need after World War
Two. They volunteered and left their homes behind
to perform their duty with a sense of optimism
and excitement.

“Young men like my
dad, he didn't just pick
himself up one day and
say oh, England sounds
nice I'm gonna come -
he felt it was his duty.
He'd been invited here

to come and contribute

to the Commonwealth
and build up the
Mother Country”

Veronica




Half the arrivals on the Windrush had been among
the 10,000 Caribbean servicemen who had come
to join the British forces in World War Two. Their
experiences, too, strengthened the bonds with
the mother country: “We were taught that we were
British, and we accepted that without question,”
remembered one.®

This sense of loyalty and belonging wasn't
restricted to ex-service personnel, as George
Lamming remembered: “There were adverts
everywhere: ‘Come to the Mother Country! The
Mother Country Needs You!” That’s how | learned
the opportunity was here. | felt stronger loyalty
towards England. There was more emphasis there
than to your own island...It was really the mother
country and being away from home wouldn’t be
that terrible because you would belong.”?®

Although the decision to emigrate meant leaving
close family and friends behind, many felt they
were “‘coming home’, to join an imperial family
to which they assumed they belonged”.® They
identified with Britain’s struggle after the war, as

they had done during it.%'
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The 1948 British Nationality
Act appeared to chime with
these feelings, turning the
implied contract of empire
into a written one: until the
rules changed in 1962, many
Commonwealth citizens now
had the right to live in Britain as
citizens of the UK and colonies.
With the empire still largely intact,
this was a significant social and
cultural status. Legally, therefore,
these individuals weren't “aliens” and so
were not subject to “immigration policy”,
at least until 1962. As such, their feelings of
belonging to Britain weren't just a question of
their identity or emotion, but of their legal status
as citizens and of the institutions that shaped their
cultural upbringing (i.e. the British state, then the
British Empire).

Contributing to recovery

Manufacturing, construction, public transport
and the fledgling were the sectors most in need.
Men who arrived in the UK from the Caribbean in
the 50s often accepted jobs that were beneath
their skills and experience, like street cleaning or
general labouring, or that involved shift work.*2

As the economy — and demand for skilled and
unskilled labour — grew through the 1950s,
employers started to recruit actively in the
West Indies. London Transport recruited 3,500
Barbadians in the 10 years from 1956, paying
their fares to the UK and recovering them from
their wages.®

The British Hotels and Restaurants Association
also recruited in Barbados, and NHS managers
went to parts of the Caribbean in search of nurses
and other young women to train as nurses. By
1955, 16 British colonies had set up selection and
recruitment agencies to create a supply of would-
be nurses for a health service that would need
overseas men and women to be able to meet
demand for healthcare .

Adjusting to a new environment

The reality of life in a still-recovering post-war
Britain and the need to adjust to a different
environment were hard enough. The image of



Britain the new arrivals had been given often didn’t
match what they found. “When we came here, and
| saw the houses in England, | was shocked. I'd
seen better houses at home,” remembered former
nurse Myrtle Douglas, who came to Britain from
Jamaica in 1960 as a 20-year-old.*

Although Brixton’s mayor “extended a particularly
warm welcome to the new arrivals”,®¢ the host
population wasn’t always ready for them, or
welcoming. “Being British, you feel like you are
coming home, but when we came here it was

like we dropped out of the sky. Nobody knew
anything about us,” said Alan Willmott, who had
joined the Navy at 15 and came to live in Britain
after the war.%’

Many described the weather and the welcome
on arrival in the UK as cold, with our interviewees
often on the receiving end of overt racism.
Veronica recalls her parents sharing stories of
being attacked by “teddy boys”, while Pauline
described being the only black girl in her school
and people smiling at her with a “funny” kind of
smile — one she didn’t understand until she was
adult, taking it to mean they didn’t want her there.

Facing prejudice

For others too, there were discrimination and
prejudice to endure, in both overt and less formal
ways. A contemporary account tells us: “The
new arrivals...faced a mixed reception from
the resident white population, ranging from
the welcoming to the openly hostile, with
white landlords refusing to accept black
tenants and white workers refusing to work
alongside black colleagues.”® In August
1948, barely two months after the Windrush
docked, there was violence in Liverpool

as 2,000 people attacked a hostel where
black sailors lived. Police arrested the
sailors inside, rather than the attackers.®
Large-scale violence would flare again in
1958, with attacks on black communities in
Nottingham and London’s Notting Hill.#°

Racism and discrimination manifested
themselves in various situations and

walks of life in the 1950s and 60s, but most
emphatically in housing, which provided

an outlet for some of the most sensitive and
politically explosive social issues associated
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with what was then widely referred to as “coloured
immigration”. West Indian migrants became
victims of Britain’s chronic post-war housing
shortages (investment in housing hadn’t kept
pace with population growth even before 1945).
Yet they were quickly and unfairly blamed for the
housing problem themselves. The competition for
scarce but desirable social housing thus became
part of society’s racial division.

Everyday racism was a feature of life for many in
other ways. Former nurse Jannett Creese said: “I
found it extremely hard. When | was in my second
year, as | was going to wash a patient, she said
to me, ‘take your black hands off me’, and she
said it with such venom that | just rushed to the
toilet and cried.”*
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While anti-discrimination legislation of the 1960s
and 1970s didn’t quell racist attitudes, it did at
least break down some of the formal barriers that
had faced black people, for example in relation to
employment, housing, justice and public services.
Some, but not all. Informal discrimination was still
common. In a typical example from 1973, staff at
the Mecca Palais dance hall in Leicester refused
Lorne Horsford entry, even though he was sober
and had followed the dress code. The staff let

his white girlfriend in. “All the members of staff
refused to comment as to the reason why | was
refused admission,” said Lorne in his complaint
to the Race Relations Board. Eventually, the case
went to court in 1975, where the judge found that
Mecca had breached the 1968 Race Relations
Act. This was one of 366 cases the Board dealt
with between 1968 and 1975.42

Discrimination in its various forms would underline
the sense of betrayal that the Windrush scandal
served to highlight. For many, the scandal was
just one instance in a long history of hostility
towards them.

Negotiating identity

For many of the Windrush generation, their lives
and education in the Caribbean had been so
imbued with Britishness that they had taken their
British status for granted. Quite comfortably,
they felt simultaneously British and Jamaican or
British and Trinidadian, for example. But arrival
in Britain told them that regardless of how they
saw themselves, they were seen by wider British
society as “other”; as black and not British.

It became clear that for those arriving in the UK,
particularly those from the “new” Commonwealth,*
to establish an identity would involve the whole
country reassessing “not only its own identity, and
its history, but also what it meant to be British.”#*

Jannett Creese, originally from St Vincent,
described this journey, telling the BBC: “I'm a bit
confused. When | left home | was a Vincentian.
When | came here | was a West Indian. Then |
was a Caribbean and now I'm an ethnic minority.”
Colleague Tryphena Anderson added: “I'm black
British and that will do.”#®
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Another former nurse, Dorothea Turner, summed
up her and her colleagues’ experience: “Britain
has given us what we didn't have, but we had to
work very hard for it.”4

Their legacy, and that of others who answered
the original call, is that today one fifth of the NHS
workforce come from BAME backgrounds.*

Enriching culture and society

Over the decades, the Windrush generation have
defied many obstacles to make a life in the UK,
contributing to its economy but also enriching its
culture and daily life, shifting its social attitudes
and helping to shape today’s multi-racial Britain.

For some, the effort has been rewarded. Among
the Windrush generation and their descendants,
there have been pioneers across many fields. In
1948, Dick Turpin became the first black British
boxing champion. In 1991, Sir Bill Morris became
the first black general secretary of a British

trade union. In 1987, Diane Abbott became the
first black woman MP. In 1985, Wilfred Wood
became the first black Church of England bishop.
Jamaican-born Sam King, who served in the RAF
in World War Two, came back on the Windrush
and in 1983 became the first black mayor of

the London borough of Southwark. In 1978, Viv
Anderson became the first black footballer to
play for England.

Others, too numerous to mention, have become
loved and admired British national figures and
less well-known individuals in the fields of arts,
science, academia and the professions have
made significant contributions to the nation’s
culture, history and infrastructure. And others
have fought inequality. Thousands more people
have contributed in less public ways, whether
in public services, serving in the armed forces,
business, charity or culture or simply by being
part of communities as friends, neighbours

and colleagues.



Reflecting on a mixed experience

Nevertheless, as the statistics from the
government’s Race Disparity Audit show,
significant disparities in wealth, educational
attainment, employment, housing and criminal
justice outcomes persist to this day between
black Caribbean Britons and white Britons. For
example, black people are over three times as
likely to be arrested than white people and over
six times as likely to be stopped and searched.
Black defendants at the Crown Court, particularly
black men, are the most likely to be remanded
in custody, and get longer-than-average
custodial sentences.*®

‘ don't feel
nothing anymore’

Joycelyn

The experience of black people in Britain over

the last 70 years has been both positive and
negative. There are more BAME MPs than ever,*®
and the proportion of BAME practising solicitors is
similar to that in the working population.*® School
attainment is improving, along with the percentage
of black people going to university.5" Black
people staffed the emerging NHS, but some also
emerged to lead healthcare institutions. Bernard
Ribeiro was President of the Royal College of
Surgeons until 2008 before going to the House of
Lords. Beverly Malone was General Secretary of
the Royal College of Nursing until 2007.
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But the story of the Windrush scandal echoes
these words from historian David Olusoga: “The
word repeatedly used in the memoirs of the West
Indian and African migrants who came to Britain
in the post-war decades is ‘disappointed’. They
were disappointed that the nation they had been
told was their ‘mother country’ treated them so
badly, disappointed that skills and talents that the
nation had found useful during the war years were
disregarded in peace time, and that they were
ushered into low status or menial jobs. They were
deeply disappointed when they discovered how
difficult it was to fulfil a basic human need and find
somewhere to live...Many felt they had been lied
to, not just by prospective employers...but by the
British empire.”®?

It's a sentiment those caught up in the Windrush
scandal would be forgiven for sharing. Having
confidently and proudly called themselves British,
people we spoke to talked of now feeling “in
limbo”. Joycelyn told us about her old collection
of poppies, memorial Oyster cards and strong
sense of patriotism for the Royal Family. Since her
experience, she has thrown out her collections
and says she no longer feels at all patriotic.
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1.5 Warning signs

While the scandal didn’t fully emerge in the public
consciousness until April 2018, our review has
found there was a range of warning signs about
the problem well before that. We found evidence
that individual cases were coming to the attention
of the Home Office well before the 2014 and
2016 Immigration Acts, with some predicting that
long-term UK residents might struggle to prove or
document their status and so could be affected
by the measures in those Acts. There were also
warning signs of the impact of these hostile
environment measures after they came into force.

In this section, we describe these warning signs,
which came from both within and outside the
Home Office — in the order they emerged. Part

2 of the report looks at the reasons why the
department acted, or failed to act, in the way it
did, in response to these signs.

Early indicators

While most of the cases that we came across
during the review involve people who were
“‘caught up” in hostile environment measures,
there’s evidence that people were being affected
by immigration policy before these measures
were in place. As early as January 2006, areas of
the Home Office were aware of “a steady trickle
of applications” from people who were in the UK
on or before January 1973 on the basis of long
residence, or as returning residents, or for No
Time Limit. A Home Office “group instruction”
from 2006 (reissued in 2010 and subsequent
years) was clear about how such applications
should be handled:

“In most cases this is their first after-entry
application; and some may be well beyond
retirement age (in their 80s in a couple of recent
cases). Such applications should be treated
sensitively, as there is a significant risk of adverse
publicity if they are handled inappropriately or
wrongly refused.

“Some of these applicants may have lived in the
UK since World War 2 or longer. They may have
difficulty in providing documentary evidence

of their status on or before 1 January 1973 or
continuous residence since then. Please be
sensitive in dealing with this aspect. If there is no
conclusive documentary evidence of settlement
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‘As early as 2007, the
Home Office received
complaints about people

who'd lived in the UK since
before 1g73 but were
being asked to prove their
legal status”

on 1 January 1973, they may be deemed to have
been settled on that date if other evidence is
reasonably persuasive (e.g. that they married here
and raised a family before that date).”®®

Despite this instruction people who'd lived in the
UK since before 1973 were being asked to prove
their legal status in connection with their rights to
live and/or work in the UK.

For example, we learnt of a Jamaican woman who
entered the UK in the 1960s and had a number

of children, all of whom were born in the UK. In
August 2008, aged 72, she made an application
for a No Time Limit (NTL) endorsement to be
placed in her Jamaican passport. She was unable
to provide proof of her Indefinite Leave to Remain
(ILR), as her previous passport had been stolen.
She provided a letter from her doctor confirming
regular attendance at their surgery. While the
Home Office did not dispute her entry prior to
1973, she was refused her application due to the
lack of proof of her ILR. After the refusal of her
application the individual left the UK and was
recorded by the Home Office as “removed”. Many
years later, the individual was granted NTL by the
Windrush Taskforce.

We also heard from staff working in Home Office
contact centres that they could remember taking
calls from people finding it hard to get work
because they needed to provide documents
proving legal status, from as far back as 2009.
A call centre agent told us calls of this kind had



been coming in “for years”. Callers had been told
by their would-be employers that they needed
biometric cards to get work, and that they, in turn,
needed an NTL, which took six months. One agent
told us that some callers had arrived in the UK on
parents’ passports, which they no longer had. We
also found that in February 2009, the department’s
press office was asked about a 56-year-old man,
born in Kenya to British parents, who had lived

in the UK for 48 years. He'd been told he’'d have
to resign from his job at a local store because he
couldn’t prove he was British.

Policy predictions

In 2012, the then Home Secretary outlined the
government’s “hostile environment” policy, a set
of measures to make living and working in the UK
as difficult as possible for people without leave to
remain.® The resulting 2014 and 2016 Immigration
Acts would bring in measures to further control
migrants’ access to NHS health services, welfare
benefits, driving licences and bank accounts.
They were meant to prevent illegal migration and
put migrants off entering or staying in the UK
illegally. We cover these developments in more
detail in part 2.

In July 2013, the Home Office published
proposals to limit illegal migrants’ use of privately
rented accommodation and asked for the views
of people working in the sector.®® Among the
responses was a paper from the Immigration

Law Practitioners Association (ILPA). It said that:
“checks by landlords and landladies would be

a new stage in the privatisation of immigration
control.” It added that individuals and families
would be prejudiced because of problems with
record keeping, and that the proposals didn’t take
account of people who didn’t have leave to remain
but whose applications met the immigration rules.
The ILPA felt the proposals increased the risk of
homelessness and exploitation.%®

Three months later, in its October 2013 response
to this consultation, the government recognised
the widespread concern that the new proposals
could lead to unlawful discrimination and outlined
actions to mitigate the risks.%’
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A January 2014 House of Commons briefing
paper on the Committee stage of the 2013
Immigration Bill — over 11 sittings between 29
October and 19 November 2013 — also reflected
some significant concerns about the potential
for the measures to lead to discrimination:
“Several Members raised concerns about the
new proposals on landlords’ obligations, arguing
in particular that they would be unworkable

and could lead to racial profiling in the letting

of properties. Pete Wishart MP contended that
the Bill ‘will turn race relations into a nightmare,
bringing suspicion based on ethnicity into our
social services and the housing market’. David
Lammy MP suggested that some British citizens
would also encounter difficulties proving their
status and entitlements.”*®

We heard from Borders, Immigration and
Citizenship System (BICS) staff that they began
getting enquiries about hostile/compliant
environment measures affecting people looking
for work or trying to open a bank account soon
afterwards. One member of staff told us they’d
been given standard responses from the No
Time Limit unit that they were to use with people
“‘whether they’'d been here 15 or 70 years”. There
was no realisation, as yet, that the people were
part of a distinct group rather than people needing
help with their specific individual issues.

In April 2014, a House of Lords briefing by Liberty
on the Immigration Bill pointed out that many
people could find it difficult to prove their legal
status for various reasons, including the cost of
getting new documents. In their view, clearly,

this could have serious implications for someone
looking for a job or home:

“Liberty has further concerns about the
unintended consequences of the new regulatory
schemes for vulnerable individuals that may have
legal status but are unable — for whatever reason —
to evidence it. The Bill somewhat naively assumes
that all those with legal status to be in the UK will
be able to produce timely evidence of this when
they seek to rent property in the private sector.”*®
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“The onus

was on people
themselves’

In October 2014, the Legal Action Group
published a report, Chasing Status, on the
“Surprised Brits’ who find they are living with
irregular immigration status”.®® Answering a
Parliamentary question (PQ) from Lord Taylor,
Lord Bates said the Home Office was, “aware

of the report and...considering its contents

but that the responsibility for ensuring proper
status lies with the individual”.®’ He added that
the government had for “many years” required
people to show their right to work, claim benefits
and use public services, so the number of
people finding it hard to do so “should be small”.
Several of the people interviewed for this review
had arrived in the UK from Jamaica and other
countries in the Caribbean before 1973 and were
now looking for help from their MPs or specialist
lawyers to establish or confirm their status, with no
guarantee of success.

The report highlighted the practical, financial
and emotional toll on those who'd realised they
needed to do this. On 18 April 2018 Caroline
Lucas MP asked if the department had followed
up the report’s recommendations to create a
unit to fast-track cases of people living in the
UK before January 1973, restore Legal Aid for
them and change the standard of evidence for
proving residency. On 3 July, Immigration Minister
Caroline Nokes, in response to this PQ, said
that no specific action was taken as a result of
this report.®?
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A Joint Council for the Welfare of Immigrants
(JCWI) briefing in September 2015 said the
legislation was “doomed to failure” because
the measures were “unlikely to achieve their
stated aims of reducing irregular migration and
encouraging irregular migrants to leave the UK.
Instead, they will impact on those legally residing
in the UK, including temporary migrants, BAME
groups and many British citizens, who will find
it more difficult to live in the UK in a climate

of hostility.”®?

The Home Office evaluation of phase 1 of the
Right to Rent scheme was published on 20
October 2015.54 This report looks in more detail at
the Right to Rent scheme in a separate case study
(Annex H). And in part 2, it looks at the policy-
making process.

Signs of impact

By 2015, the department was still treating

cases on an individual basis, and not making
links between them. It also continued to insist
that, as the law states the onus was on people
themselves to find evidence of their legal right to
be in the UK.

In 2015-16, cases involving people from the
Windrush generation were coming to officials’
attention in relation to passport applications.
Officials told us MPs had made several enquiries
about passport applicants who believed
themselves to be British and were shocked
when their applications were refused. One
member of staff said: “The NTL [no time limit]
application process was explained to MPs to
enable them to direct their constituents that they
needed to make a citizenship application to the
Home Office. There was little understanding in
HMPO (Her Majesty’s Passport Office) about the
status of Commonwealth citizens settled here
pre 1.1.73.”

The Immigration Bill received Royal Assent

in May 2016 (becoming law through the
Immigration Act 2016). Immigration Minister
James Brokenshire said: “The message is
clear — if you are here illegally, you shouldn’t be
entitled to receive the everyday benefits and
services available to hard-working UK families
and people who have come to this country
legitimately to contribute.”®®



Also in May 2016, a diplomatic telegram from the
Foreign and Commonwealth Office to a number
of government departments, including the Home
Office, after a UK Caribbean ministerial forum in
the Bahamas included this note: “Several partners
raised concerns about immigration deportees
who have lived in the UK most of their life, and
having been unable to legalise their residence or
nationality status, had been deported.” Having
looked into the context of this telegram in more
detail we're satisfied it was one of a large number
routinely shared between the Foreign and
Commonwealth Office and departments, and so
may well have been missed.

In February 2017, the Passport Please report®
by the JCWI warned that both foreign nationals
and British citizens without passports were being
disadvantaged by Right to Rent measures.

The Guardian was the first newspaper to report on
people having their entitlement to settled status
questioned by the authorities. In August 2017, it
publicised the story of Shane Ridge, a 21-year-old
Australian. The Home Office told him he was in the
UK unlawfully because, as his parents had never
married, he had no automatic right to citizenship
from his father, despite his maternal grandmother
also being a British national. He was told to leave
the UK voluntarily or risk a £5,000 fine.?” His
driving licence was also revoked. After extensive
media coverage the Home Office apologised to
Mr Ridge and he was granted Right of Abode.
While this was not a Windrush case, it was a clear
signal of a system which could result in seemingly
harsh action against individuals.

In October 2017, the BBC highlighted Paulette
Wilson’s case, reporting on her release from a
week’s detention at Yarl’'s Wood immigration
removal centre and her threatened removal.®®
She was released after representations from her
family and MP.

In November 2017 the JCWTI’s earlier findings were
echoed by the Residential Landlords Association.
It found that 42% of landlords were reporting that
they were now less likely to let to prospective
tenants without a British passport because of

the Right to Rent checks and the new criminal
sanctions for landlords and agents introduced on
1 December 2016.%°
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Also in November, the House of Commons
Public Bill Committee published its written
evidence on the Immigration Bill, again referring
to its complexity for landlords and the risks of
discrimination: “We would urge that Parliament

is given sufficient time to consider the findings

of the government’s assessment of the ‘Right to
Rent’ pilot scheme in the West Midlands in detail.
We would call on the Committee to respond
positively to any further legislative changes

that might be needed to address the inevitable
concerns of landlords that they are being put in a
difficult position and to avoid them being accused
of being discriminatory.... Also, Landlords are
prepared to discriminate against those with a
complicated immigration status and those who
cannot provide documentation immediately.””

Realising the scale of the problem

The first signs that the department was starting
to recognise a crisis focusing on the Windrush
generation as a distinct group came in Autumn
2017 after the cases of Paulette Wilson and
Anthony Bryan were highlighted by the Guardian.
An email from the Home Office press office to UK
Visas and Immigration (UKVI) on 30 November
2017 asked for information on Anthony Bryan.

It also said the reporter looking into the case

had previously asked about Paulette Wilson

and was “collating case studies on those from
Commonwealth countries who were about to

be deported by the Home Office”. Responding
the next day, an email from the Immigration and
Borders Secretariat said they would need to think
carefully about how to respond to cases where a
person had deemed settled status, having arrived
before January 1973, but couldn’t prove it.

A few days later (4 December 2017), an email
from the BICS strategy unit to the Second
Permanent Secretary’s private office referred to
three cases that “seem to stem from the same
cohort of people” who arrived in the UK before
1971 and were struggling to prove their status.
The cases were Anthony Bryan and Paulette
Wilson, and Edwin Burton, who had been in the
UK for 53 years.
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"Ihey were'joining the
dots about this being

a more widespread
problem’

This correspondence shows the Home Office
beginning to recognise that the problems

being brought to their attention by the media
represented a pattern; they were “joining the dots”
about this being a more widespread problem
going beyond a few individuals.

On 1 December, the Guardian covered the case

of Anthony Bryan, who had lived in the UK for 53

years but was told he was in the country illegally,
detained at an immigration centre and booked on
a flight to Jamaica.”

The Guardian reporters were uncovering a series
of cases with a pattern that could no longer be
interpreted as unique or a “one-off”. One member
of staff at the Home Office told us it was becoming
clear there by the end of 2017 that there was
“something about Commonwealth cases”.

This realisation by some MPs also prompted
questions in Parliament. On 5 December Lord
Greaves asked the government: “For each of
the last five years including this year to date,
how many Commonwealth citizens have been
detained following residence in the UK for over
(1) 30, (2) 40, and (3) 50, years, (a) following a
criminal conviction, (b) after failure to provide
sufficient evidence showing proof of residence,
and (c) for other reasons; and in each case
how many were subsequently deported”. The
Home Office’s response was that providing this
information would require a manual check of
individual records which could only be done at
disproportionate cost.”
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On 6 December, Ben Lake MP asked the Home
Office if people who had arrived before 1971
were considered “illegal immigrants” and how
many had received deportation notices in the last
five years. The Immigration Minister responded,
citing the 1971 legislation’s designation of settled
status, and by referring to the No Time Limit
(NTL) guidance on Gov.uk for people who require
confirmation of their status, and the guidance on
becoming a British citizen.”

1.6 How the story unfolded

The concern and correspondence gathered
momentum as 2017 ended. For example, on
19 December The Independent reported an
open letter from more than 60 MPs, academics
and campaign groups warning the then Home
Secretary (Amber Rudd) about the impact

of hostile environment measures on bank
account checks.™



In January 2018, discussion of the scale of the
problem became more widespread both in the
media and Parliament. Between January and
March, The Guardian ran a series of articles

on more members of the Windrush generation
who had been seriously affected by the hostile
environment measures.” The reports said they’d
been detained at the border or in the UK, been
refused re-entry to, or removed from, the country
and been denied access to public services.

On 12 January 2018, Paulette Wilson’s MP, Emma
Reynolds, told the Guardian, “This is not an
isolated case and | have asked the Home Office
to assess how many people in Paulette’s situation
are being treated in this appalling way.”’®

On 15 January, Hywel Williams MP asked the
Home Office what explanations it had given

to people who had been incorrectly sent

IS.96 notices’” in the last five years yet hadn’t
had leave to remain applications refused.
Immigration Minister Caroline Nokes said

the information couldn’t be retrieved without
“disproportionate cost”’® in accordance with
Cabinet Office guidance in relation to answering
parliamentary questions.”

There was renewed correspondence within
government about new cases and how to respond
to queries about them. In response to a query
from a journalist about individual cases, the Home
Office statement was produced by the press office
in February, with its emphasis on the responsibility
of the individual to prove their status:
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“Those who have resided in the UK for an
extended period but feel they may not have
the correct documentation confirming their

leave to remain should take legal advice and
submit the appropriate application with correct
documentation so we can progress the case.”

“Each application is considered on its
individual merits but where the Home Office
requires evidence of a person’s residency, the
onus is on the applicant to be able to provide
this proof.”8°

Queries to the Home Office press office peaked
between February and March 2018. We were told
by press office staff that once the Home Office
began to see it might have an issue with “a few
people”, the press office’s response to enquiries
became: “We're taking a closer look.” Cleared
media lines to take on 2 March 2018 said:

“We value the contribution made by
Commonwealth citizens who have made
a life in the UK.”

“Those who have resided in the UK for an
extended period but feel they may not have
the correct documentation confirming their

leave to remain should take legal advice and
submit the appropriate application with correct
documentation so we can progress the case.”
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“When the Home Office is made aware of
cases of this nature, we will make sure the
applications are dealt with in a sensitive way.”

An Independent Chief Inspector of Borders

and Immigration (ICIBI) report on the Right to
Rent measures in March 2018 described the
concerns about its impact on racial and other
forms of discrimination by landlords, exploitation
of migrants and associated criminality, and
homelessness. It said these had been “raised
repeatedly, by the JCWI, Crisis, Migrants’ Rights
Network and others”. The ICIBI recommended the
Home Office: “develop and make public plans for
the monitoring and evaluation of the Right to Rent
measures, including (but not limited to) the impact
of the measures (where appropriate alongside
other ‘compliant environment measures’) on
‘illegal migrants’, on landlords, and on racial and
other discrimination, exploitation and associated
criminal activity, and homelessness.”®!

A Home Office briefing note, dated 2 March

2018, on Commonwealth cases in the media said:
“We believe the BICS (Borders, Immigration and
Citizenship System) response thus far has gone a
long way to mitigating this issue. We will, however,
continue to take swift action on those that come
forward having previously had an application
refused or find themselves adversely affected by
the compliant environment.”

The Home Office press office then began
receiving more calls from various media outlets
about Commonwealth cases. For example, on 9
April the BBC asked for a comment on an online
petition calling for an immigration amnesty for
Windrush residents and on the individual cases of
Albert Thompson and Michael Braithwaite.

On 15 April 2018, the media reported that the
government had refused a formal diplomatic
request from representatives of 12 Caribbean
countries to meet the Prime Minister to discuss
the immigration problems facing some of

the Windrush generation at a meeting of the
Commonwealth Heads of Government. We
were told that the reason for the initial refusal was
that No. 10 were not aware of the nature of the
concerns that the Heads of Government wanted
to raise with the Prime Minister and that once
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No. 10 became aware what the issues were, the
Prime Minister held the meeting. The following
day, Good Morning Britain asked for a comment
on a meeting organised by the Jamaican High
Commission about people facing removal and on
the individual case of Anthony Bryan.8?

On 16 April, Home Secretary Amber Rudd told
the Home Affairs Committee there were no Home
Office targets for deportations or removals. On 29
April, she resigned after stating that she should
have been aware of the targets.®* A subsequent
review by Sir Alex Allan concluded that: “The
Home Secretary [was] never provided with
briefing that might have allowed [her] to put the
correct position on the record.”®

Sajid Javid was appointed as Home Secretary

on 29 April. The next day, he told the House of
Commons: “My most urgent priority now, as | enter
this Department, is to continue to build on the work
set out by my predecessor to help the Windrush
generation as quickly as | can, and in every way
that | can.”s®

He announced the Windrush Lessons Learned
Review on 2 May and named me, Wendy Williams,
as the Independent Adviser on 21 June.
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How the story unfolded
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1.7 Conclusion

The Windrush scandal did lasting damage

to people in many ways. A combination of
successive government policies, institutional
amnesia and inadequate practice denied them
their liberty. It denied them their freedom of
movement. It denied them a normal life. And

it did this to an identifiable group of people
who had lived in the UK for decades, many
since childhood.

The sense of injustice is all the more acute for a
group of people who had answered a call from
what they saw as the “mother country”. They made
an immense contribution to the UK’s culture and
communities as well as its economy. They settled,
safe in the assumption that they were citizens with
all the rights they would expect — until they were
told they weren't.

Gaps in official data mean we might never know
exactly how many people were affected. But we
do know that 164 people were either detained or
removed from the UK, or both. We know they lost
livelihoods and homes. We know they were forced
to feel like criminals in a country where they’d
lived lawfully for most of their lives. We also know
many more were hit by measures designed to
create a “hostile environment” for illegal migrants.
And we know others — friends and family — were
affected indirectly.

The sequence of events set out in this part of

the report demonstrates there was a range of
significant warning signs about the Windrush
scandal, coming from both inside and outside of
the Home Office. They showed that immigration
control policies, including hostile environment
measures, could, and later on did, have significant
and traumatic effects on certain groups of people
who had valid immigration status and who had
lived in the UK for a long time.

Our evidence shows individual cases being
brought to the attention of the Home Office, and
people living in the UK legally feeling the force of
Immigration Enforcement measures as far back as
mid-2000s, well before the 2014 and 2016 hostile
environment measures were in full effect. The
stories in this part of the report show a toughening
of immigration policy going back this far, and
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even further: Pauline detained in Jamaica in 2005;
Nathaniel told he couldn’t come back to the UK in
2001; and Vernon told the same in the late 1990s.
We saw that in 2006 the department recognised
that there was an at-risk cohort of Commonwealth
citizens who had arrived in the UK on or before
January 1973 who had right of abode. The
Windrush generation were part of this cohort.

The 2014 hostile environment measures were
being consulted on, and closely examined

and discussed in Parliament, from 2013. Some
politicians and civil society organisations alike
predicted the potential for them to have negative
consequences for groups other than those

they were targeting. Once the measures were
implemented, there were soon signs that these
predictions were coming true.

Taken individually, it is arguable that the warning
signs covered in this section might not have

been enough to have identified the Windrush
generation as a specific at-risk cohort. But these
warning signs must be set alongside other factors,
including the finding that the department had
institutionally forgotten the implications of the 1971
Immigration Act. And, while the “group Instruction”
(see section 1.5) demonstrates that there was
some knowledge of the wider at-risk group, the
evidence seen by this review (and detailed in

part 2 and Annex H) shows the department paid
insufficient attention to the warning signs that
related even to this wider group; this information
was not properly considered in the policy analysis
for the hostile environment. Measures introduced
to mitigate the risks were shown to be inadequate,
as evidenced by the events which occurred.

Why did the government not pick up on these
warnings and heed these predictions, and act
to avoid the potential results? As the department
of state with expertise in relation to its own
legislation, it should have known that the 1971
Immigration Act had created a group of people
who had deemed leave, and who therefore would
have been affected by subsequent legislation.
And why was it so slow to “join the dots” about
the emerging impact of the measures? Then,
once the department and others became aware
of the implications of the measures for a specific
group of people — from Autumn 2017 — why did



the government fail to act decisively in response?
By this time, as some of our stories show, many
had been writing to the Home Office for years. At
the very least, ministers and senior civil servants
should have recognised by November 2017 that
there was something wrong and taken decisive
action in response. A government department
which exemplified the principles of good public
administration might have been expected to have
identified the problem much sooner. But until

well into 2018, they continued to be treated with
indifference. The department then reacted with
surprise once the scandal became news and the
public reacted with outrage.

Why did this happen? This question will be
considered in part 2 of the report.
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CASE STUDY 2

JOYCELYN,

aged 59, arrived in the UK with her mother in
1963, to join her father and four siblings in the
UK. Her Windrush journey started when she lost
her passport and did not have the documentation
necessary to get another one. She needed to
apply for temporary leave to remain every two
years, which was something that she accepted,
but caused a lot of stress. This impacted her
ability to work, as employers were unsure about
her status. Joycelyn was required to sign in at

a detention centre due to her status and it was
there that she saw posters urging people to take
voluntary deportation. Unaware of her rights, as
she did not want to be a burden on her remaining
family following her mother’s death, she decided
to take voluntary deportation to Grenada. She
thought she would receive resettlement money
from the British government, but she did not
receive any.

While in Grenada, Joycelyn’s partner, who she
was with in the UK before she left, met someone
else and got engaged. Family relationships were
strained, resulting in Joycelyn living in a women’s
refuge. She had traumatic experiences while

in Grenada and was very depressed. Joycelyn
missed her home in the UK and after an extended
period away, was very pleased to receive a
phone call from her brother telling her about the
Windrush Taskforce. Not long after he contacted
them, she received a call telling her that she was
going to be able to come back to the UK.

ASE STUDY P

She had only ever received letters from the
immigration department before this and these
letters had no continuity of contact person. She is
now in regular phone contact with the Taskforce
and has a caseworker that she trusts.

Joycelyn currently lives in sheltered housing in
Watford. She likes her flat but cannot afford to
furnish it herself, so all her furniture has been
gifted from various sources. She applied to the
Windrush Hardship Fund and did receive funding,
which has been spent on a fridge and a cooker.
Joycelyn does not have a job at the moment and
she is receiving Universal Credit. She has applied
for jobs but her status is not understood by the
people at the Job Centre and she cannot afford to
apply for a British passport yet. Most of her time
is spent watching TV; she occasionally goes for
walks to get out and about. She has one friend
that she sees regularly, but says, overall, she

has lost trust in people.

Unable to prove
her status in the UK,
Joycelyn voluntarily

returned to Grenada to
prevent her being a
burden to family
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PART 2: \Why the scandal happened

2.1 About part 2

“That’s... been the shocking thing for me
- just how many layers this went through,
which is why, genuinely, | was horrified to
read as this evolved and to see what had

happened and the profound impact this had
had on so many lives’

Minister/former minister

Beyond the community directly affected,

the scandal has left the public at large
wondering how such injustices could have
been allowed to happen. Part 2 of the report
shows the complex interplay of historical,
social, political, and organisational factors that
contributed to the scandal. It uses evidence to
separate symptom from cause and to identify
the significant factors that led to members of
the Windrush generation becoming entangled in
measures designed to control illegal migration.

We have listened carefully to those directly
affected by the scandal. They were
understandably devastated by what they, and
their families, have been put through. But there
was no universal effect, or experience. The
Windrush scandal affected different people

in different ways at different times. We didn’t
just ask people to describe what happened to
them. We asked them to give us their view of
why the scandal happened. These opinions
appear in Figure 1.

The people affected came to two main
conclusions: the first was that it was down to the
incompetence of Home Office staff (someone not
doing their job properly, or not being bothered
enough to do it, depending on their mood on the
day). The second was that it was a conspiracy
and that, to meet their targets, the government
took a conscious and unscrupulous decision to
target people of the Windrush generation.

Organisations and people responding to our

call for evidence also set out their views. Some
echoed the belief that the incompetence of
Home Office staff was to blame. Others cited the
Home Office culture, the pressure on officials

to hit targets, the high cost of immigration
applications and the implementation of hostile
environment measures. Several submissions

also discussed the issue of race, and how far the
department’s negative view of migrants influenced
how they treated people.

Some of the ministers/former ministers who spoke
to the review reflected on an organisational
structure, which rendered it unable to cope
rather than any conspiracy or malice, while senior
officials conceded that the department had

“lost sight” of the Windrush generation, in part
reflecting the complexity of the system. Some also
reflected on the political context that the system
operates within, while other staff mentioned the
volumes of casework they were dealing with and
the pressures that creates.

The review’s findings draw on the weight

of this evidence and strong recurring themes from
respondents. But they go beyond organisational
processes and the actions of individuals to look

at the broader historical, social and political
backdrop, the development and implementation
of key policies and legislation, and the influence
of the culture of the Home Office. Many have been
identified by earlier reports, including the National
Audit Office®” and Parliamentary committees.®

| have not uncovered evidence of deliberate
targeting of the Windrush generation by reason
of their race or otherwise. Given the nature of
the review, this does not mean that there is no
evidence and that this might not have occurred,
but, for example, | have not found evidence of
stereotypical assumptions being made throughout
the Home Office about those from the Caribbean
or black people. What | have found, as set

out below, is a generation whose history was
institutionally forgotten.

The findings suggest that, driven by strong
political intent, key elements of immigration policy
were developed without adequate consideration
of their possible impacts (including on those from
a racial group, such as the Windrush generation)
which, combined with Home Office processes
and operating culture (explored in part 2.4),

both heightened the risks faced by the Windrush
generation and inured the department to mounting
evidence of harm done.
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Figure 1. Why it happened: the views of others

Those directly affected

‘I don’t get it; you got it documented:
marriage certificate...birth certificate,
hospital certificates, everything. Your kids
have been to school, you got this one, you
got that...hello? Wake up! Who'’s not doing
the work, who’s not checking the paperwork?
| don’t get it...it was deliberate...they had

a certain amount of people that they didn’t
want here. That’s how | feel. I'm not going to
say that'’s fact; that's my opinion.”

Corinne, Pauline’s daughter

‘I don’t think they did their job properly.
They did not look at the papers. They

did not look at the evidence. They had a
quota to fill and it was just a case of yes,
yes, no, yes, yes, no, yes and | was a ‘no’.
That's what | think.”

Joycelyn

Call for evidence respondents

“Successive governments have formed the
view that it is necessary to demonise migrants
in order to counter the perceived public
perception that being soft on immigration
loses votes. This has led to political rhetoric
targeting immigration, which in turn has led

to legislation restricting the access to public
services for immigrants which in turn has

led to an attitude within the Home Office that
those perceived as migrants are of no value.”

Greater Manchester Immigration Aid Unit

“The treatment of the Windrush generation
is no accident. It is precisely what

happens when a system is designed to be
as hostile as possible, whatever the cost.”

Joint Council for the Welfare
of Immigrants

Ministers/former ministers

“Total lack of proper administrative
competence, basically.”

“You get the terrible human problems of things
like Windrush if you have an organisational
structure that is not able to cope with what it's
trying to cope with and more problems emerge
from that than from any conspiracy or malice.”

“The slashing of that budget and the getting
rid of that strategy [ID Cards]; Windrush was
an accident waiting to happen.”
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“I think my overriding reflection would be that
this is a department that is constantly under
pressure from every direction.”

“Somehow or another the political antennae
that you would expect to have from your
ministerial team, from your special advisers,
didn’t seem to flag up that this was happening
and it might potentially be a problem.”
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Senior officials

“At a technical level, we had lost sight
of that cohort; the people with that set of
characteristics.”

“It's a very contentious and politicised
system and that has historically made it
more difficult than it should be to get the
social research and sort of sociological
understanding of the populations we're
working with as close and right at the heart
of the analysis and insight that we need to
be doing the work.”

“Itis really difficult, no matter how good the
individuals you've got working the systems
are. If that system is firmly chopped up into
four, five different parts and you enforce
the systems and mechanisms that require
people to think on an individual case basis,
within each one of those parts, sometimes
simultaneously, then the likelihood that any
one individual within that system is going to
be able to see the person underlying all of
that is diminished substantially.”

“If there was a single thing, I'd go after
the complexity of the system because
that means you don’t spot things when
they go wrong, or you don’t spot them
soon enough. The checks and balances
don’t spot them either and you don’t, and
you didn’t, understand. Because you're
dealing with so much complexity, you
didn’t understand, in advance, that those
consequences might have arisen.”

Home Office staff

Several members of staff mentioned the
standard of proof on people to be able to
establish their immigration status. They
commented that they would struggle
themselves to provide that degree of
evidence of their own residence in the UK.

UK Visas and Immigration (UKVI) staff
overwhelmingly believed that the pressure
they felt as a result of “throughput

targets” — numbers of decisions they were
expected to make each day — meant there
was no time to exercise the right level of
judgement. This, and the fact that they
never met the people face to face, had led
to them suspending “common sense”.

There were no longer “adult conversations”.
The process was viewed by many

as a “tick-box exercise” focused on

rules, not ethics.

Staff from both Immigration Enforcement
(IE) and UK Visas and Immigration (UKVI)
told the review they did not feel they had
received adequate training; they also
mentioned that the Home Office gave
applicants minimal help, often referring
people to the Gov.uk website, which

staff themselves said they struggled to
understand or navigate.
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2.2 The impact of the social and political
climate over time

“The stain that Windrush has left on
our public life has been a very long

time in the making’”

Professor Andrew Thompson,
Exeter University

Understanding current and recent immigration
policy and decision-making means looking back
at how debates on race and immigration have
shaped policy over decades. Today’s policies,
and how they’re implemented, are the product of
this historical context.

This section looks at the impact of
immigration and nationality policy
on the Windrush generation.
It shows how complex,
overlapping (and sometimes
speedily enacted) legislation
set out to tighten eligibility
rules in response to a
hardening political, social
and economic climate that
saw non-white immigration
as a problem to be solved.
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“It's a politically hugely
contentious environment. One half
of the population never thinks you're
doing enough and the other thinks

you're doing too much”

Senior official

From the 1960s onwards, the dominant political
discourse failed to challenge, and even
encouraged, the association of immigration with
negative social and economic outcomes. Both the
major political parties positioned themselves as
“tough” on the immigration of black, Asian and —
over time — other disfavoured groups. At various
stages, immigration became a major election
issue. As a senior official reflected:

“People have a humane and compassionate
attitude to individuals, who are in some cases at
the sharp end of the immigration system. And yet
when they look at the immigration system as a
whole, say it isn’t tough enough. And so...there
is that sort of tension, | think, within the public
consciousness as well. And successive Home
Secretaries of successive governments have
wrestled with that.”

Some people we spoke to argue that the
progressive tightening of immigration controls
has “pandered” to anti-migrant
sentiment in the media and that
has at times been underpinned
by racial stereotyping and
by direct or indirect racial
discrimination. Equally, it's
possible to see a parallel
track in political thinking that
saw tight migration controls
as necessary to promote
integration and harmonious
race relations.



This historical legacy would culminate in the
“hostile environment” (later the “compliant
environment”) from the late 2000s, though some
measures to address illegal working had been
in place many years earlier. Some Windrush
generation descendants had already been
removed by this time or refused re-entry to the
UK after holidays. But the expansion of the
hostile environment from 2014 would increase the
reach of immigration controls beyond the Home
Office, including through increased demands
for documentation to prove status, which would
ultimately lead to British people being “caught
up” in enforcement of the measures. As a senior
official noted: “One of the attractions of the hostile
environment policies was that [they] could reach
where enforcement couldn’t otherwise reach.”

It would appear that the political focus from
ministers on demonstrating a system “getting

a grip” on the “immigration problem” drove
internal targets, priorities and behaviour in the
Home Office immigration system, which will be
discussed later in this part of the report.

2.2.1 Migration to the UK

In the aftermath of World War Two, Britain faced a
transition from empire to nation state at the centre
of the Commonwealth. As we saw in part 1, it also
faced a labour shortage. Immigration from Europe
and Ireland would only partially solve this problem,
especially with UK citizens leaving the country at
a steady rate to start new lives in Commonwealth
countries. The British Nationality Act 1948, passed
as a response to Commonwealth countries
legislating their own citizenship arrangements,
made migration in the other direction easier, even
if it wasn’t intended to enable it.®°
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While migration to Britain from the empire had
been sanctioned by convention before 1948, the
Act gave it statutory protection. The effect was
lasting, as one study of post-war immigration
from 2000 argues: “Although it was not known at
the time, the enactment of the British Nationality
Act amounted to the creation of an institutional
structure that would for several decades shape
the evolution of British immigration policy and
nationality law.”®

Under the Act, people who came to the UK from
then on and into the 1950s were citizens of the
UK and Colonies (CUKC) if they had been born
in or had a connection to one of the remaining
colonies, or if their father was a CUKC at the time
of their birth. They arrived and settled in the UK
on their own or their parents’ CUKC passports,
with the same rights to come and go as the
resident population. As their former countries
became independent, unless they had a UK-
born father, they would become Commonwealth
citizens who could register for UK and Colonies
citizenship after living in the UK for 12 months.
Since CUKC status included the legal right to
come to the UK, no one needed, and nor did
they get, legal documents. Many lived, went to
school and worked in the UK without any official
immigration record.
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Arrivals from the Caribbean

There was an increase in the number of

people arriving from the Caribbean between
1953 (1,000) and 1956 (4,000). After a small dip
in 1957 and 1958, there was an increase in 1960
(14,726 arrivals), up 192% from 1959. Numbers
dropped significantly between 1962 and 1963
(53%) then declined gradually to 1982, when only
596 people arrived (see Figure 2).

Already, in the early 1950s, political debate was
focusing on how to control these numbers without
causing antagonism with the still-emerging
Commonwealth. In 1950, James Griffiths, the
Colonial Secretary, was asked to submit a Cabinet
memorandum on problems arising from the

immigration of “coloured people” from the West
Indies and other territories.®’ The Cabinet then set
up a committee looking at how to check “coloured
immigration”.®?

The issue became more urgent after unrest

in 1958 in Notting Hill and Nottingham, when
young white men attacked members of black
communities. Opinion polls on attitudes to race
weren’t conducted in Britain until after this time,
S0 it's hard to be certain whether public sentiment
was the impetus for policy. The British Election
Study began asking the public their opinion on
immigration in 1964, and throughout this period
the majority of people in Britain agreed there were
“too many immigrants in the UK”.%3

Figure 2. Arrivals from selected Caribbean countries present in 2011 census by year of arrival
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2.2.2 Restricting the number of migrants

The 1962 Commonwealth Immigrants Act included
a system of employment vouchers that restricted
entry to people with a job offer or skills in short
supply. The legislation capped vouchers at 20,000
per year. It also encouraged people already in the
UK to stay, as the law would stop them re-entering
if they did leave, and it let migrants bring their
families to join them.

The Act nevertheless marked a sea-change,
essentially ending free movement and setting a
restrictive pattern for the decade. Anyone whose
passport wasn't issued by the UK government
would now be subject to immigration control. Also,
Commonwealth citizens would now have to live
in the UK for five years, not just one, before they
could apply to register as citizens of the UK and
Colonies. Many of the Windrush migrants arrived
during the 1960s, and the contrast between

the decade’s developments and the previous
arrangements had lasting effects on their rights
and expectations.

Because of what it meant for the Commonwealth
and citizenship, the Act was so controversial that it
was reviewed annually. But politicians proved wary
of making significant changes.®*

After 1964, the new Labour government — with
cross-party backing — imposed more restrictions
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on entry, often using immigration rules. It
stopped issuing low-skilled permits, tightened the
definition of “family members” and brought in a
tougher standard of proof for family relationships.
Administrative delays also slowed the number of
arrivals.95 A White Paper in 1965 then proposed
bringing the employment voucher cap down
sharply to 8,500.

An important factor in immigration policy was
race relations. While the 1962 Act aimed to

limit numbers of migrants, it was followed by
policies to combat discrimination and encourage
integration for migrants already in the UK. They
included the 1965 Race Relations Act, which
outlawed racial discrimination in public places
and made it an offence to incite racial hatred.
The 1966 election underlined a cross-party
consensus on this. Labour’s manifesto promised
to “continue realistic controls...combined with

an imaginative and determined programme to
ensure racial equality”.96 The Conservatives
meanwhile proposed conditional entry, a register
for dependants and voluntary repatriation
alongside equalities legislation. The 1968 Race
Relations Act built on the earlier law by banning
racial discrimination in housing and employment.
Introducing the second reading debate for the
Commonwealth Immigrants Act 1968, Home
Secretary James Callaghan said: “This Bill,
however some may regard it, must be considered
at the same time, and in accordance with, the
proposal of the Government to introduce a Race
Relations Bill which will establish in this country
equality of treatment in the very sensitive areas
of housing and of jobs, which is to be introduced
by the Government during the next six weeks

— certainly before Easter. Both these Bills are,

in my view and my judgment, essentially parts

of a fair and balanced policy on this matter of
race relations.”’
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This apparently twin-track approach at the time
would be echoed later in the idea that good race
relations demand a tough immigration policy. The
approach had its critics, who argued that tighter
controls would make migrants already in the UK
feel less secure, as well as promoting a negative
image of minorities. Minutes of a Cabinet meeting
on 5 January 1971, for example, including a
discussion on the forthcoming Immigration Bill,
record the Home Secretary Reginald Maudling
stating that: “The success of our policies aimed
at improving community relations was basically
dependent on the Government’s maintaining firm
and demonstrable control over the admission of
immigrants.”®

By the end of the 1960s, the bi-partisan
consensus was fraying. Immigration was
becoming more of a party-political election issue.
In 1968, concerns in government about a sharp
increase in the number of East African Asian
people arriving from Kenya, where they faced
discrimination, brought matters to a head. Under
the Commonwealth Immigrants Act 1968, passed
in just three days under the Labour government,
people from the Commonwealth could only enter
the UK if they or a parent or grandparent had
been born or adopted there.

The amendments to the 1962 Act in 1968 and
1969 were found by the European Commission of
Human Rights in the case of East African Asians
v United Kingdom®® (Application number 4403/70)
(1981) 3 E.H.R.R 76 to have discriminated on
grounds of race. The 1968 Act had, as regards
Commonwealth citizens in Tanzania, Kenya

and Uganda, “racial motives” (at [199]). The
Commission referred to statements made in the
Houses of Parliament that referred directly to
“most of the 200,000 Asians in East Africa would
continue to be free to come here at will” and an
admission by the government in proceedings that
“it had racial motives” (at [200]).1%®

A little under two months after the 1968 Act
passed, Enoch Powell made his “rivers of blood”
speech, calling for “non-white” immigration to
end. In a survey the following year, 327 out of 412
Conservative constituency associations wanted
all “coloured” immigration stopped indefinitely.™
The Liberal Party leader at the time called the
1968 Bill “a flagrant concession to Powellism,

an insult to the Commonwealth and an attack on
human rights”.%
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2.2.3 Redefining rights and citizenship

In the 1970 general election, immigration was
among the biggest campaign issues.'® The
Conservatives promised, among other things, to
replace employment vouchers for Commonwealth
citizens with work permits that allowed only
temporary residence. Under the 1971 Immigration
Act, a Commonwealth citizen (who was not a
CUKC) would have a “right of abode” in the United
Kingdom if they were born to or legally adopted
by a parent who was a CUKC born in the United
Kingdom. People from “old” Commonwealth
countries like New Zealand or Canada were
much more likely to meet this qualification than
those from “new” Commonwealth countries. For
Commonwealth citizens who were CUKC this
concept of “patriality” effectively meant that only
CUKCs born in the UK could pass on their right
of abode to their children and grandchildren,

so excluding the vast majority of Windrush
generation arrivals.

Commonwealth citizens already in the UK before
January 1973 were either entitled to right of abode
or held deemed leave to remain.'® They weren'’t
given proof of their status or asked to provide

any. Later, under the British Nationality Act 1981,
anyone who went on to naturalise and become a
British citizen still risked having that citizenship
stripped away by the Secretary of State if it
became “conducive to the public good”.'® This
arguably created a second tier of citizenship.

The 1971 Act also firmly placed the onus on the
person exercising their rights, rather than the Home
Office, to prove their status. Section 3(8) of the Act
stated that “When any question arises... it shall lie
on the person asserting it to prove that he is”.

In Cabinet minutes of the time (released in

2002) Home Secretary Reginald Maudling said
the new law was needed because, “we are
expected by our supporters to take visible action
further to reduce the number of immigrants”.
Cabinet Secretary Sir Burke Trend said the

main motive behind the Act was “to avoid the
risk of renewed ‘swamping’ by immigrants

from the new Commonwealth” and that such a
“‘resurgence would inflame community relations in
Britain”.'% Nevertheless on average over 30,000
Commonwealth citizens a year were given the
right to settle during the 1970s.



In the East African Asians decision, the
Commission also noted (at [202]) that under the
1971 Immigration Act:

“persons who belong to the category of ‘patrials’,
have a ‘right of abode’ in the United Kingdom,
irrespective of whether they are citizens of the
United Kingdom and colonies; such persons
would normally be white Commonwealth citizens.
The Asian citizens of the United Kingdom and
colonies in East Africa, on the other hand, would
not normally be ‘patrials’ and thus have no ‘right of
abode’ in the United Kingdom, the State of which
they are citizens...which would normally operate
in favour of white people.”

Both main parties held on to their belief in tighter
controls through the 1970s, a period that saw the
growth of the anti-immigration National Front. The
mould for the next 18 years would be set by the
1979 election of Margaret Thatcher, who had said
the year before that British people feared being
“swamped” by people with “a different culture”.’®”
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The new government’s first major piece of
immigration legislation was the 1981 British
Nationality Act, bringing nationality law into

line with immigration law. It abolished CUKC
status, replacing it with three new categories of
citizenship: British citizenship, British Dependent
Territories citizenship and British Overseas
citizenship. It defined British citizenship more
narrowly to match the situation of those with “right
to abode”. Before the Act, anyone born in Britain
was entitled to CUKC citizenship. But after it came
into force, at least one parent of a child born in
the UK had to be a British citizen or a permanent
resident to claim British citizenship. This meant
that some children had the potential for their status
to be changed to “Overseas Citizen”, even though
they’d been born and raised in the UK. Concern
about the inequality of this was raised repeatedly
during the passage of the Bill.'® Good character
was also introduced in the British Nationality

Act 1981 under Schedule 1 requirements for
naturalisation.®
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Around this time, unrest flared in several cities,
including Manchester, Liverpool, Birmingham
and London. The causes were a combination of
growing unemployment, deprivation, and strained
relations between black communities and police
who were felt to be over-using their stop-and-
search powers.

00

Liverpool pjanchester

0

Birmingham

0

London

In his introduction to the second reading of the
1987 Immigration Bill, the then Home Secretary
Douglas Hurd acknowledged the link between

concern about the race-related social tensions
and the tightening of immigration controls:

“The 1971 Act was the first comprehensive
immigration statute and established a new system
of immigration control for both Commonwealth
and non-Commonwealth citizens. It sought to
bring primary immigration by heads of households
down to a level which our crowded island could
accommodate. The Act was introduced in the
belief that there is a limit to the extent to which

a society can accept large numbers of people
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from different cultures without unacceptable
social tensions. That remains our view. It is not an
anti-immigrant view; it is a realistic view. It would
not be in the interests of the ethnic minorities
themselves if there were a prospect of further
mass inward movement. That prospect would
increase social tensions, particularly in our

cities. That is why we say that firm immigration
control is essential if we are to have good
community relations.”°

Hansard records of the Lords debates about

the Bill in early 1988 reflect opposition to the
proposed tightening of immigration controls.
Particularly controversial was that people would
lose their settled status if they stayed out of the UK
longer than two years, and that the first clause of
the Bill repealed an existing legislative protection
for Commonwealth citizens. ™

For example, on 21 March 1988 Lord Pitt
of Hampstead urged the government not to
take rights away from the black community
that the government had promised to
safeguard in the 1971 Act, saying:

“| wish that the Government would think

through these matters. We are talking about
people who have been here for 15 years.
During those 15 years they have been
contributing to the state through taxes, rates,
their work and their contributions to society.
In 1971 the Government gave them a pledge.
| ask them for Christ's sake to keep it.”?

The following day the Lord Bishop of Manchester
referred to a briefing from the British Council

of Churches that accused the Bill of being

racist. He said: “I think that there is a point of
principle at stake...we are faced with a situation
in which, in implementing a policy of open
access for EC nationals...and, at the same time,
constantly putting the screws on those coming
from Commonwealth countries who are related
to British citizens in this country, inevitably the



implication of such legislation is racist. That is a
very serious matter when we all know that we have
racial tensions here in Britain and especially in our
inner city areas.”'®

Despite the concerns, the Bill was passed and
became the 1988 Immigration Act, receiving Royal
Assent in May 1988.

2.2.4 Change goes unnoticed

These developments progressively impinged on
the rights and status of the Windrush generation
and their children without many of them realising
it. The government did try to explain the changes.
In the late 1980s the government advertised that
a time-limited scheme, included in the Nationality
Act 1981, to register Commonwealth citizens who
had arrived before 1973, was due to expire on

31 December 1987. When planning the publicity
campaign for the scheme, Home Office officials
said they were concerned about the department’s
ability to cope with a deluge of applications, and
according to Home Office papers from the time,
wanted to develop advertising that was informative
but didn’t “stimulate a flood of enquiries”."

We were told that to manage the queues and
numbers of applications, the Home Office
informed a number of applicants they didn’t have
to register and wouldn’t face removal if they
withdrew their applications. We understand that
some took that advice and did withdraw their
applications.

The registration scheme had some success.

From 1985 to 1987 there were more than 130,000
registration applications.’® However, as we now
know many people did not register at the time.
Parliamentary records of the time show that
applications cost £60 (approximately £180 in
today’s prices), with no dispensation for people
on benefits. While there is evidence that there was
publicity and guidance to inform individuals of the
changes, and it is clear that many did register as
a result of this, it is difficult to establish how far
reaching or well understood it was. This review
has heard that, some of the Windrush generation
did not register their status at this time because
they did not see the need to do so, as they already
considered themselves as British.
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This would be consistent with the messaging

in government leaflets from the time. In one
Home Office leaflet from 1987, under a bold
heading “What happens if | don’t apply for British
citizenship?” the advice stated:

“If you have the right to register but you don’t want
to, you do not have to. Your other rights in the
United Kingdom will not change in any way.

“You will not lose your entitlement to social
benefits, such as health services, housing, welfare
and pension rights, by not registering.

“Your position under immigration law is
not changed.”'®

It has been suggested that the Windrush
generation’s deeply held sense of “Britishness”
could also have made them less receptive to the
message about changes to their status. As we
saw in part 1, they’d arrived from countries where
British culture was prevalent, and embraced. As
historian Anne Spry Rush commented in 2011:
“‘Middle-class West Indians...adopted Britishness
as part of their own identity...[T]hey re-fashioned
themselves as to fit British ideals” but also
“‘recast Britishness in their own image, basing it
on a British culture that they understood to be
—inits ideal form — racially and geographically
inclusive”."" It is credible to conclude that these
ingrained feelings made people less alert to the
impact of changing legislation on their rights,
and the need to act to clarify their status. It is not
known how many people did not register at the
time, but at a minimum 8,000 people could have
been affected (Windrush Taskforce numbers), and
the department still doesn’t know how many have
been affected.
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- Legislation
- Social event

Key dates

British Nationality Act 1948

Notting Hill Race Riots 1958
Commonwealth Immigrants Act 1962
Race Relations Act 1965 (commenced on 08/12/1965)
Enoch Powell’s “Rivers of Blood” speech April 1968

Campaign Against Racial Discrimination (CARD)
influenced the Race Relations Act 1968

Commonwealth Immigrants Act 1968
(Royal Assent on 01/03/1968)

Race Relations Act 1968

(commenced on 26/11/1968)
Immigration Act 1971

(commenced on 01/01/1973)
Race Relations Act 1976

1980s: Race riots in Brixton, Toxteth,
Moss Side, Chapeltown, Handsworth
British Nationality Act 1981

(commenced on 01/01/1983)

National Health Service (Charges for
Overseas Visitors) Regulations 1982

Immigration (Carriers Liability) Act 1987

Immigration Act 1988

1993: 18 year old Stephen Lawrence was
murdered on 27 April 1993 in unprovoked
attack — investigation and MacPherson

Report (1998) Channel Tunnel opened 1994

Asylum and Immigration Act 1996
Race Relations (Amendment) Act 2000

Nationality, Immigration and Asylum Act 2002

Immigration, Nationality and Asylum Act
2006

2006-2007: Relatively higher levels of both public
concern and press coverage [on immigration]

UK Borders Act 2007

Criminal Justice and Immigration Act 2008

December 2008: Cross Party Balanced Migration
Group was announced, to be chaired by Frank

. ) : Fields and Nicholas Soames
January 2009: UK officially in recession

Borders, Citizenship and Immigration Act 2009

October 2009: ONS release a report which
predicts the UK population will grow to over

70 million by 2029 Equality Act 2010

Immigration Act 2014

October 2014: Chasing Status report

is published by Legal Action Group
December 2015: European Migrant Crisis. Media report

that over 1 million illegal migrants and refugees have
crossed into Europe in 2015

April 2018: Windrush scandal breaks
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2.3 The hostile environment

“People being competed out of housing
opportunities, out of employment
opportunities and so on and [it] was less
than evidential and sort of a behavioural

issue and much more a political issue
about the underlying fairness of a system,

which addressed the question that people
who sort of played by the rules weren't
getting a fair deal. And that people who
didn't play by the rules were, essentially,
getting away with it”

Senior official

This section looks at how the hostile environment
emerged from concerns on both sides of the
political spectrum that the immigration system was
chaotic and “not fit for purpose”. And it shows how
political intent hardened, with a stronger emphasis
on enforcement. This, in turn, led to more people
being affected, including the Windrush generation.

Some measures to restrict migrants’ access to
employment and public services were in place
before the 2014 and 2016 Immigration Acts. For
instance, in 1982, NHS charging regulations were
first introduced, allowing hospitals to charge
visitors and those without lawful status for NHS
services. The regulations derived from legislation
introduced in 1977, which imposed a charging
regime for hospital treatment for overseas visitors
unless the person was exempt. And under the
Asylum and Immigration Act 1996, which came
into force on 27 January 1997, employers could
be fined for taking on illegal workers, while anyone
subject to immigration control couldn’t claim
housing or child benefit.

Hostile environment measures, later renamed

the “compliant environment”, were at the heart of
government efforts to discourage illegal migration
to the UK, as one senior official described: “What
they really are after is dissuading people who
might think...the streets of London are paved
with gold”. By making it hard, or impossible, for
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migrants without lawful status to do basic things
such as work, open bank accounts, obtain driving
licences, rent accommodation or access medical
treatment, politicians attempted to put them off
coming to the UK or encourage them to leave. As
a former minister put it: “The whole principle of the
compliant environment, of course, is that enforced
returns are very hard, for everyone involved. So

it is a reasonable approach to say, ‘if you are

here illegally, it's hard for you, so don’t bother

to come here’.

At the same time, it became increasingly difficult
for people to prove their status. The standard

of evidence became higher and the processes
more complex and costly. The 1971 Immigration
Act had first placed the onus on the individual to
prove their status. This position continued and the
standard of proof became progressively tougher.

Also, immigration control was extended beyond
the Home Office and its agencies to include

other government departments and wider

public services. The same applied to private
businesses and individuals as banks, employers
and landlords all became part of the apparatus of
immigration status checks. The aim, as one senior
official put it, was: “to try to make the business of
countering illegal migration something that was
everybody’s business to do. So private sector,
public sector, across the public sector, whether

it be in local government or central government
that everybody had a responsibility for tackling
illegal migration, not just Immigration Enforcement,
and that the response was not just simply an
enforcement response as in ‘go and arrest
people’, it was about creating conditions, creating
the environment.”

2.3.1 A changing debate

From the early 1990s onwards, asylum became
more prominent in immigration debates as the
number of potential cases rose from the former
Yugoslavia and Soviet Union, and Somalia.
Legislation in 1993 and 1996 was designed to put
would-be asylum seekers off coming to the UK.
Immigration and asylum were both electoral issues
in the early 1990s and new language took hold in
debates, with Britain described as a “soft touch”
and “bogus refugees” identified as exploiting

the system."'® Labour’s 1997 election manifesto
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Asylum applications made
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said: “Every country must have firm control

over immigration and Britain is no exception.

All applications, however, should be dealt with
speedily and fairly.” But there was no mention of
increasing or decreasing immigration.

Between 1997 and 2002, asylum applications
rose from 32,502 to 84,132.""° Simultaneously, net
migration became a feature of political debate.

In 1997, it stood at about 48,000 and by 1998 it
had risen to 140,000, never to fall below 100,000
again. lpsos Mori polls show a sharp rise in public
concern about migration from the late 1990s.2°
This was heightened by growing numbers of
migrants trying to enter the UK from northern
France'® and media coverage from 1999 to 2002
of the Sangatte refugee camp in Calais, ' a highly
visible signal of a system under pressure.'??

A senior official told us that the Labour
government attempted a managed migration
approach that balanced taking a tough stand

on illegal migration with making a case for the
benefits of migration overall. In late 2000, the
Cabinet Office’s Performance and Innovation Unit
produced a report saying that, “the foreign-born
population in the UK contributed around 10%
more to government revenues than it received
from the state.”'?*

By then, the Labour Government had abolished
the “primary purpose” rule, fulfilling an election
promise. This meant that for residency
applications from foreign nationals married to a
British citizen, the burden of proof was now on
immigration officials, not the people applying.
Then the Nationality, Immigration and Asylum Act
2002 opened up the possibility of citizenship for
people denied it because their mothers couldn’t
pass it on under the 1981 British Nationality

Act. On the other hand, the 2002 Act gave the
government power to take biometric data from
people applying for leave to remain. It also

gave a foretaste of later policies by saying local
authorities, employers, police and banks had

to share information with the Home Office for
immigration control. And it widened the power to
deprive people of citizenship.

The Labour government announced the so-
called “tipping point” target in 2004 — Tony Blair
promised that by the end of the following May,
failed asylum seekers removed from the country
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every month would outnumber those applying to
live in the UK. Asylum applications dropped
considerably to 25,712 in 2005."%¢ But after 23
Chinese illegal migrants controlled by illegal gang
masters died while working as cockle pickers

on Morecambe Bay in February 2004,'?” critics
argued the government’s focus on asylum had
distracted it from other areas.

The debate shifted to net migration, particularly
in the wake of new countries joining the European
Union in 2004. Net migration rose from 185,000
in 2003 to 267,000 by 2005.%¢ A minister/former
minister recalled:

“We had the Balkan Wars, which meant a flood
of asylum seekers from that part of Europe...And,
on top of that, there was the decision — uniquely
among major Western European economies — to
open up our borders completely from day one to
the A8 countries...And very, very suddenly you
were finding huge social pressures in parts of the
country that you’d not seen before.”

In 2004, the then Home Secretary Charles Clarke
published a strategy, Controlling Our Borders:
Making Migration Work for Britain. Its plans
included e-borders (electronic border gates), an
Australian-style points-based system for migration
and a commitment to a Migration Advisory
Committee to advise the government on labour
market and skills shortages.

Another change in policy came with the Identity
Card Act 2006, the result of political debate
going back to the 1990s, when John Major’s
Conservative government had floated the
possibility of voluntary cards. Labour opposed
the idea in 1995, but revived it in 2001 after
the 9/11 attacks™ and included proposals in its
2005 manifesto.”™! A former minister reflected that:
“l don’t believe that you can avoid a Windrush
situation without a data identity management
system. And | don't believe you can have an
effective identity management system without
correlation of identity across government
departments.” It was still highly contentious
when the roll-out of compulsory cards for foreign
nationals started in November 2008, and the
incoming Coalition government repealed it

in 2010.
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2.3.2 “Getting a grip” on immigration

“Over the last 15 years immigration has
grown as an issue of public concernin
the UK, with opinion polls consistently
placing it as one of the top five issues of

importance to people in the UK”

National Conversation on Immigration?s2

Public confidence in immigration control had
already been shaken in 2006 after it emerged
that 1,013 foreign national offenders (FNOs) had
been released since 1999 without consideration
for deportation. After Charles Clarke resigned

as Home Secretary, his successor John Reid
was widely attributed as having labelled the
Immigration and Nationality Directorate (IND)
“not fit for purpose”, which a senior official told us
prompted significant reform. This was set out in
the 2006 strategy: Fair, effective, transparent and
trusted. Rebuilding confidence in our immigration
system.™ In its foreword, the then Home Secretary
and then Permanent Secretary said: “Above all,
we need a system which protects the security

of this country, prevents abuse of our laws, is

fair to lawful migrants and the British public, and
in which people have confidence.” The tough
measures set out in this strategy show the hostile
environment taking shape, with a commitment

to increasing cross-government enforcement
action intended to clamp down on illegal working,
shut down “fraudulent access” to benefits, and
increase the number of people removed.
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After restructuring in 2007, the Home Office
would focus on crime, immigration and

terrorism (responsibility for prisons and offender
management was transferred to the Ministry

of Justice). Despite the changes, the political
need to demonstrate tight control over illegal
migration saw the emerging hostile environment
policy initiatives become more conspicuous. The
cross-government Enforcing the Rules strategy,
published in March 2007, foreshadowed what
was to come. It set out to “block the benefits of
Britain to those in the country illegally” by denying
access to work, benefits and services.™ In

the introduction to the strategy, the then Home
Secretary John Reid said: “We need to make
living and working here illegally even more
uncomfortable and constrained.”' The plans to
“crack down” on trafficking gangs and employers
included intelligence-sharing between the police
and the Borders and Immigration Agency, and
making it easier for legitimate employers to check
workers’ immigration status.

The explicit intent and language of the hostile
environment can be traced back to the Labour
government of the late 2000s. In May 2007,
Immigration Minister Liam Byrne told Parliament:
“To strengthen the existing powers to prosecute
and fine the employers of illegal migrant workers,
we took action in the Immigration, Asylum and
Nationality Act 2006 to introduce a system of civil
penalties for careless employers and a criminal
offence of knowingly employing illegal workers.
That will come into force by the end of 2007....
We are working with a wide range of employers
and the CBI, as well as with trade unions, to
understand how we can come down much harder
on the cause of illegal immigration, which is
obviously not the great British weather, but the
opportunity to work in a sustained and growing
economy. That is not only why we are doubling
the resources that we are investing in enforcement
and removal, but why we are proposing a new
package of measures, so that those employers
who break the rules, undercut competitors and
employ people illegally will now face not only civil
penalties, but where necessary, unlimited fines
and imprisonment.” ¥
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2.3.3 Curbing net migration

Migration was an important issue in the 2010
General Election, with the Conservatives
campaigning on promises to set tighter limits.
Their manifesto still acknowledged the complexity
of the issue: “We want to attract the brightest and
best people who can make a real contribution

to our economic growth. But immigration is too
high and needs to be reduced.”’® The migration
debate continued to be politically charged, as

a former minister explains: “There were certain
tabloid newspapers who would routinely phone
up the Conservative party for comment when an
asylum seeker committed a murder or a rape, and
| wasn’t going to play that game because | could
absolutely see what the purpose of that kind of
comment was.”

There was also a political goal, not just for illegal
migration, but net migration overall. On 10 January
2010, while Leader of the Opposition, David
Cameron told Andrew Marr: “We would like to see
net immigration in the tens of thousands rather
than the hundreds of thousands.”™® A minister/
former minister summarised the intent of the
target as, “to ensure that we, as a country, could
continue to benefit from immigration, immigrants,
all the skills and differences that they bring, while
at the same time addressing what was a very real
public concern which was leading to support for
unpleasant extremist parties and politics, which
was that the numbers were simply out of control.”
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In a March 2013 speech, Prime Minister David
Cameron set out the historic benefits of migration
to Britain, citing migrants from the West Indies,
among others, who had “enriched our society by
working hard, taking risks and creating wealth”.
“Our migrant communities are a fundamental part
of who we are,” he added. But he also criticised
a “badly out of control system” that had made
Britain a “soft touch” and re-affirmed the aspiration
to cut net migration to tens of thousands, in

part by “turning round the tanker that is the UK
Border Agency”.0

This typified the direction of political discourse, as
shown in the parties’ election manifestos. Between
1997 and 2017, all the parties referred to the

UK’s long history of migration in a positive way,
using words like “welcoming” and “home”. They
also characterised a good migration system as
being “firm but fair”, but called the current system
weak, inefficient and chaotic (particularly if they
weren'’t in power at the time). All parties referred
to pressure on public services to legitimise their
policies. And they referred to the late 1990s, when
net migration rose sharply, as the point where
migration became unsustainable. Discussion

as to how to limit the number of migrants then
became more prominent after 2005. And in 2015
the Conservative manifesto presented compliant
environment measures as effective tools for
tackling illegal migration.™"



2.3.4 Taking a “zero tolerance” approach

The net migration target became a top cross-
government priority, with the Home Office a key
player in of devising measures to cut off access to
services for people with no legal right to be in the
UK and increase returns from the UK. The work
was steered from the centre of government and
as a minister/former minister noted: “It was made
clear from the Prime Minister downwards that this
is serious, we want to take this seriously. So they
[the department] set about trying to achieve it.”

The language used to articulate policy goals
became tougher. In 2012, the then Home
Secretary, Theresa May, said: “The aim is to
create, here in Britain, a really hostile environment
for illegal migration...What we don’t want is a
situation where people think they can come here
and overstay because they’re able to access
everything they need...HM Revenue and Customs
is coming down hard on companies that employ
illegal immigrants, the Department for Work and
Pensions is taking a ‘zero tolerance’ approach

to benefits claims, and local councils are closing
impromptu shelters offering ‘beds in sheds’.”#?

In December 2012 the then Home Secretary
wrote to the Prime Minister outlining her plans to
“‘increase our efforts in tackling illegal migration”.
As one former minister commented: “The

Home Secretary sets the tone. If your prime
objective is to reduce migration to 10,000s the
department and civil servants will react to that
tone.” She set out her thoughts on “how we can
make it harder for illegal immigrants to stay in
the UK”. These plans would be developed to
become the 2013 Immigration Bill and included
the restriction of appeal rights. In the letter, the
then Home Secretary referred to: “The ludicrous
former position was that UKBA had to examine
proactively every case for compassionate factors
before they could begin to remove someone.”
She set out the intention of “tightening access to
employment” and “respond(ing) to public concern
about controls on access to public services and
benefits. This is both about reducing pull factors
to the UK and about protecting taxpayers.” The
then Home Secretary also expressed the desire
to tighten access to NHS treatment, education,
housing, driving licences and financial services.
Some measures set out in the letter weren'’t
included in the later Bill, including to “restrict
Commonwealth nationals’ ability to vote in

UK elections”. 43
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2.3.5 Encouraging radical ideas

Following this direction from ministers a number
of different ideas were considered across
government as part of the development of the
hostile environment and there was a debate
about how radical they should be. A senior official
recalled cross-government discussions on the
hostile environment measures:

“Within the measures, for example trying to
prevent people in the country unlawfully having
access to elective surgery, there were colleagues
in the Department of Health that were very
uncomfortable with that. A lot of that came from
physicians working with the Department of Health
and from interactions with physicians whose
starting point was that everybody should have
treatment irrespective of any entitlement.”

Within the Home Office officials were encouraged
in line with ministerial direction to come up with
radical, far-reaching plans. A special adviser'*
commenting on one plan said: “This is largely
good. But | doubt it's as radical as it can be.”'*®
Staff at other government departments told us they
thought the Home Office was very directive, with
some officials in other government departments
describing it as: “a big beast in Whitehall, used
to getting its way”. They felt the principle of the
government’s hostile environment policy was not
up for question but that they were there to come
up with solutions to make it happen.

As one senior official reflected:

“the overriding leadership style is pacesetting...

| think this is a pacesetting organisation, going
back your point about....what [effect] does the
climate, you know the external climate have on
the culture, what effect does it have? | think it very
much creates pace, quite a demanding culture.”

At the same time, the word “hostile” made some

in the Coalition government uncomfortable, with

a Liberal Democrat minister commenting that

“the ‘hostile environment’ term would go down
extremely badly with the party. The focus should
be on fairness, not hostility.”'*6 According to
politicians we interviewed, while there was a focus
on reducing illegal immigration this was done
within the context of trying to have a more rounded
discussion about migration.
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2.3.6 Prioritising the low-cost option

“The basic resource for the management
of the immigration system is wholly
inadequate and always has been. And the
fundamental reason for that is if you're
the minister and you go to the Chief

Secretary and you say, ‘Il want more money
for the immigration service; they say ‘you
must be joking — you think the British
public would support that?”

Minister/former minister

Financial constraints caused by austerity led

the government to explore options to make the
immigration system less costly and more self-
funding. The Asylum and Immigration (Treatment
of Claimants, etc.) Act 2004 created the power
to set a fee that “exceeds the administrative cost
of determining or processing the application.
Reflecting the benefits that are likely to accrue
to the ultimate beneficiary.” Proposals were

for charges that were “competitive with other
countries offering similar opportunities”, like the
USA, Australia and Canada, which charged
between £500 and £1,000.'

As the hostile environment took hold, the cost
of applying to prove status rose at just the point
where the Windrush generation needed to do it
most.® We return to this later in the report.

The government was also drawn to “nudge”
methods to encourage migrants to leave, rather
than the much more costly option of detaining

and removing them. From July to October

2013, the Home Office piloted a communication
campaign in six London boroughs. It encouraged
illegal migrants to come forward to leave the UK
voluntarily, but made it clear that they faced arrest
and detention if they didn’t.
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An Immigration Enforcement submission about
the scheme said 7,292 people had left the UK
voluntarily in 2011-12. But it said “potentially
thousands more immigration offenders” would do
so if they felt “enforcement activity was a near and
present danger”, and knew about the “voluntary
departure route”. ™ Another submission said

the exercise would reassure the “British public”
about the department’s “competence at enforcing
immigration law”."®® The campaign included
postcards on show in local shops, advertising and
leaflets. But the most conspicuous was “Go home
vans”, or mobile billboards, with the message “Go
home or face arrest”.™!

While the department expected the campaign

to generate “talkability” in communities, we have
seen no evidence that it foresaw any risks to those
same people. Among the risks the department

did see was that the scheme could be seen as
“soft”.’%? Yet, as was reported at the time, the pilot
made people feel threatened and frightened and
created anger in communities. It also drew media
criticism. Several former ministers who were
interviewed raised concerns. One said:

“When you send vans round streets saying, ‘If
you're here illegally you're going to go back’,

and it's communities that have been here for
years that have settled, you create a tone and an
atmosphere. | think that was part of the problem.”

The campaign generated a number of complaints
to the Advertising Standards Authority (ASA),
including on the grounds that it was offensive
and distressing. While these broader complaints
were not upheld, the ASA ruled that some of the
wording was misleading (e.g. in relation to the
claimed number of arrests), and that the adverts
must not appear again as worded.'®® Ultimately,
the Home Secretary announced that the “ad-
vans” were “too much of a blunt instrument” and
wouldn’t be used again.™ But the Home Office
evaluation referred only to “a number of concerns
expressed about the ad-vans”.™® |t measured
success based on the number of voluntary
departures the campaign produced and the cost
compared to forced departure. There’s little in the
evaluation to suggest that the department learned
any wider lessons from the episode about the
possible impact on communities.



Financial constraints caused by austerity also
played a part in promoting lower-cost policy
options. A 2014 paper said that “under any
funding scenario”, Immigration Enforcement (IE)
capacity didn’t keep pace with the “demand for
activity”. It added: “We will need to make choices
between casework to drive overall removals and
high-visibility action that contributes to a hostile
environment.” The paper also speculated about
the “opportunities to reduce stock [of immigration
cases] through caseworking and data-led
approaches” and asked, “do we understand the
presentational implications of doing so?”1%6 A
former official told us: “as budgets reduced in the
Home Office and the immigration budgets were
reduced at the same time as the expectations
were increased, people realised that they had to
do something differently. So there wasn'’t a lack
of will to make that change, [but] | think there was
just a feeling that people were being pulled in
both directions. There was still a lot of pressure
to remove people at the same time [as]changing
[the] system and to do things differently.”
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2.3.7 Strengthening the political impetus

The drive to make an impact and show results
also saw the government try to strip away some
of the checks and balances that cut the risk of
policies’ unintended consequences. In late 2012
David Cameron promised to “call time” on equality
assessments brought in by Labour in 2010 to
make sure officials took account of disability,
gender, gender reassignment, age, marriage

or civil partnership, pregnancy and maternity,
religion or belief, sex and sexual orientation and
race in their decisions. This would leave policy
makers “free to use their judgement”, he said."’
This is considered later in the report.

In May 2015, ahead of the Queen’s Speech, David
Cameron reaffirmed the majority Conservative
government’'s commitment to a target of net
migration “in the tens of thousands”, and to a
cross-government approach to immigration
control. “[It] isn't just a job for the Home Office
—it's a job for health, employment, housing,
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education, business — everyone.”'™® David
Cameron took a personal interest in delivering the
net migration target, including through chairing
the cross-government Immigration Taskforce.™®

The message became ever clearer: “If you are not
here legally, you are not welcome. We want you
to leave the country — and would prefer it if you
went home voluntarily. Where you do not, we will
enforce your removal.”® Inevitably, this political
momentum had an effect on priorities at the Home
Office. A former senior official said:

“In the context of those very early Immigration
Taskforce meetings, the concept and discussion
about [the] hostile environment were very much
talked about in terms of people in the country
illegally. And it’s really important to keep
stressing that this was not about the Windrush
generation, who were lawfully in the country. This
was about focus and tackling people that weren't.
And so, within that context, cross-
government departments were
tasked with working more closely
together to fulfil the government
ambition of reducing illegal
migration and reaching the
net migration target. So

there were then a series

of meetings, activities

and events where cross-
government departments
were required and
encouraged to cooperate

with the aim of reducing illegal
migration. So data sharing with
HMRC, working with the Health
Service, working across the private
sector with landlords and banking etc, all of
those measures with the sole aim of reducing the
illegal population.”

The new majority Conservative government
promised to be “tougher, fairer and faster”

on immigration, with the 2015 Immigration Bill
building on the earlier hostile environment
measures. That included widening the Right

to Rent scheme which was first introduced in
December 2014 and restricting access to private
housing. David Cameron said: “For the first time,
we've had landlords checking whether their
tenants are here legally. The Liberal Democrats
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‘It targets all
migrants: lawful
migrants here and,
indeed, citizens of
this country”

only wanted us to run a pilot on that one. But now
we've got a majority, we will roll it out nationwide,
and we’ll change the rules so landlords can evict
illegal immigrants more quickly.”™"

2.3.8 Ignoring warnings

The potential for unintended effects in the hostile
environment measures was clear to a number of
politicians. In debates on the 2015 Immigration
Bill, several raised warnings about the inherent
risks of discrimination, misidentification and
removal. David Smith MP was concerned for
people already lawfully in the UK not having the
right identity documents: “...groups of people who
should have no reason to be concerned by this
legislation at all may find themselves being put
through checks that they cannot easily meet.”'6?

Joint Council for the Welfare of Immigrants’
(JCWI) chief executive Saira Grant
noted the potential effects of the
hostile environment beyond
unlawful migrants: “What we
are concerned about, and
what we have already

seen happening, is that it

targets all migrants: lawful

migrants here and, indeed,

citizens of this country.

Our concern is that there
will be many abuses of
human rights. Many people
will be unlawfully targeted and
discriminated against and the Bill
provides no redress.”®3

The political drive to implement new
measures as soon as they came into force would
have other effects, as policies were developed
without the usual planning and evaluation. A
Senior Civil Servant was challenged on this by
the Chair of the Home Affairs Committee in May
2018: “You did not have any way of measuring the
effectiveness of your strong-arm strategy.” They
responded: “| would agree, Chair, that we need to
put in place an evaluation scheme.” 64



2.4 The role of the Home Office

“There was a lot of soul searching
about how we, as individuals, could
have spotted this. What is it about
the way we're working which means

that we didn't bring this [up], we didn’t
surface this earlier?”

Senior official

Virtually everyone we spoke to for this review

has said — and it is widely accepted — that any
sovereign nation should have control of its borders
and determine its arrangements for immigration
and nationality. All governments need to show
their people they have a workable immigration
system based on a robust migration policy. It's

not the role of this review to question the UK’s
immigration policy.

We have looked at how historical, social and
political influences combined with complex,
overlapping legislation to create the problem that
would effectively set the trap for the Windrush
generation. In this section we look at the role of
the Home Office in making policy intent a reality.

Responsibility for the contents of legislation
cannot be laid wholly at the door of the Home
Office. Legislation is typically drafted to implement
the government’s policy and is then debated

and approved by Parliament. The European
Commission for Human Rights had expressly
recognised the racial element to the 1968 and
1971 legislation, passed through Parliament;

and there was a clear racial aim in actions of a
specially established Cabinet Committee,®® not in
actions of the Home Office. However, this history
framed the nature of the issue as one with a racial
impact and with a racial element. When this was
institutionally “forgotten”, as it was to such a
significant extent inside the Home Office, it led to
circumstances where the ongoing racial effects
could continue unchecked. This was a key reason
why so many of the Windrush generation were
caught up by the hostile environment.

Undoubtedly, some of the reasons behind the
Windrush scandal are connected to structures
and processes in the department. Other reports
have highlighted them, notably those by the
National Audit Office, Public Accounts Committee
and Home Affairs Committee.'®® But the reasons
behind the scandal were also cultural.

Some of these cultural factors are specific to the
department as a whole, and some to the Borders,
Immigration and Citizenship System (BICS), while
others are potentially broader still.

The section starts by looking at the function,
mission and structure of the department, and the
context and culture it operates in. It goes on to
identify how these factors affected each stage
of the policy process, starting with the design of
immigration policies, moving into implementation
through the immigration system, and then
monitoring and evaluation.
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2.4.1 The Home Office: function, mission
and structure

‘Immigration was always the issue
which was politically the most
contested and therefore, in that

sense, was right at the top of the
political agenda’

Senior official

The Home Office, as one of the “four great offices
of state”, is a major, long-established and sizable
department. It has a complex structure and
functions attracting a high degree of scrutiny, all
of which are ultimately the responsibility of the
Home Secretary. It is the lead department for
immigration and passports, fire, counter-terrorism,
policing, drugs policy and crime.'®” The goals of
the department are to:

e cut crime and the harm it causes, including
cyber-crime and serious and organised crime

e manage civil emergencies within the remit of

the Home Office

protect vulnerable people and communities

reduce terrorism

control migration

provide world-class public services and

contribute to prosperity

e maximise the benefits of the United Kingdom
leaving the European Union
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Immigration policy is designed and delivered
within the Borders, Immigration and Citizenship
System (BICS). This comprises a central policy
function - BICS Policy and International Group -
and the following operational groups:

e UK Visas and Immigration (UKVI) makes
decisions about who can visit, work, study and
settle/become citizens in the UK.

e Border Force (BF) secures the border and
makes sure only those with the right approvals
can enter the UK.

e Immigration Enforcement (IE) prevents abuse
of the system and reduces the number of
people who are in the UK illegally.

e Her Majesty’s Passport Office (HMPO) issues
UK passports.
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The Home Office sector and its systems

The Home Office sector comprises three tiers: TIER 1 is sector-wide leadership and cross-cutting
areas like enablers, international and strategy functions, TIER 2 is system leadership
(including policy-setting and governance), and TIER 3 covers operations.

Home Office Sector
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Home Office Cross-Cutting Directorates

Strategy and Change Activity

Border, Immigration

Homeland Security Public Safety and Citizenship

Office for Security Serious and Crime, Policing BICS, Europe
and Counter- Organised Crime and Fire Group and International
Terrorism Group Group

Policy and Policy and Policy and Policy,
strategic strategic guidance oversight
direction direction and co-
ordination
( N\
Service (MI5) rime and
Agency Immigration
. J
4 3\
gatlo?al Regional National National |
ounter Organised Police Chiefs’ Fire Chiefs’ HM et
Terrorism C 19 . Council Council Passport Immigration
o rime Units J . Enforcement
Policing < Office
> > 45 fire and rescue services
in England
J
~ ICl
o , olsc  Boder MAC
43 territorial police forces in England and Wales [
_J
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Staff numbers

Total

head-count Total FTE

BICS Director General command staff numbers

BICS Policy and International Group 614 596
Border Force 9,221 8,502
HMPO (Her Majesty’s Passport Office) PB 4,165 3,620
Immigration Enforcement 5,287 4,998
Visas and Immigration 9,776 9,067
Total Home Office 34,982 32,537
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Scale of BICS

In 2018, there were...

142.8 million

passenger arrivals, 5.7 million,
or 4%, more than 2017.

Of these, 20.5 million were non-EEA (ie passenger
arrivals excluding British, other EEA and Swiss nationals)

2.9 million

visas granted:

29,380

asylum applications
from main applicants

The UK offered protection to 15,891 people,

up 8%. The Vulnerable Person Resettlement Scheme
(VPRS) accounted for three-quarters (4,407) of the
5,806 refugees resettled in the UK in 2018

9,474
? enforcedreturns PIEA

(The fall coincides with changes across the
immigration system following Windrush.) Enforced
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274,480

decisions on applications for extension of
temporary stay, including dependants

Of these, 250,421 were grants (a grant rate of 91%)

94,690 decisions on applications for

settlement, 38% more than 2017
Of these, 90,608 were grants (a grant rate of 96%)

77% were to visit,

8% were to study (excluding short-term study),
6% were to work,

and 2% were for family reasons

158,795 =
? v ¥
applications for British citizenship 4 }
foreign national down

5,20

offenders returned PERZ

6.8 million &

passport applications g

24,748

returns from immigration detention fell 17% to 8,578
individuals entered the

down
% 10%
detention estate

(The lowest level since comparable records began in 2009)

25,487

left the detention
estate

At the end of December 2018, there were 1,784 people held in the detention estate, a fall of 30% compared with the
same date 12 months earlier and the lowest level since comparable records began in 2009.
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The last two decades have seen numerous
changes to how the immigration system is
structured and managed, often as a political
reaction to a crisis or scandal. In 2007, after

the statement attributed to John Reid that the
immigration system within the Home Office was
“not fit for purpose” (in response to a crisis
involving foreign national prisoners), management
of the immigration system, then known as the
Immigration and Nationality Directorate, was
taken out of central Home Office control and

the Border and Immigration Agency (BIA) was
formed. Twelve months later, on 1 April 2008,

that was succeeded by the UK Border Agency,
itself a merger of BIA, UK Visas and the detection
functions of HM Revenue and Customs. The
decision to create a single border control
organisation came after a Cabinet Office report on
how to improve the UK’s security.'® Border control
functions were separated to form Border Force in
2008 as part of the UK Border Agency. In 2012
Border Force was removed from the agency and
transferred back into the Home Office.

On 26 March 2013 the then Home Secretary,
Theresa May, announced that the UK Border
Agency would be abolished, and its work returned
to the Home Office. This established UK Visas and
Immigration (focusing on the visa system) and
Immigration Enforcement (focusing on immigration
law enforcement).

Once management of the immigration system
came back into the Home Office, BF, IE, UKVI and
the policy group operated initially as independent
directorates. These groups were later brought
together, along with Her Majesty’s Passport Office
(HMPO) to form the current structure under the
umbrella of BICS.
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2.4.2 The operating environment

As we've seen, the immigration system sits within
a highly politicised and complex area of public
policy. It is an area where there are strongly held
opinions. A recent report by the think tank British
Futures concluded: “At a national level, the media
debate about immigration has been polarised,
with pro-migration voices from business and civil
society pitted against an anti-migration tabloid
press and politicians and public figures sharing
hard-line views. Most members of the public
have been largely absent from this noisy and
adversarial discussion.”'¢®

BICS operates under pressure to deliver high
volumes of decisions and it operates in the

face of societal and political pressures. This
does not just affect the department’s culture
through the political will and intent coming from
ministers; it also influences the work of staff whose
experiences and views shape their actions. Many
senior officials and politicians emphasised the
scale of the immigration operation, the numerous
pressures it faced and the perverse effects

that this could have throughout the system.

As one former minister reflected:

“Most people recognise that immigration is good
for the country, but they want it controlled...
Target of 10,000s but immigration continues to
go up even where we have control...That leads to
pressure on officials — get these figures down.”

A politician painted a vivid picture of the volumes
and the pressure on their staff, reflecting on the
tens of thousands of unread emails in the official
inbox when they started as one of a succession

of Immigration Ministers over a relatively short
period. While not a direct measure of the pressure
on the system, it tells us something about the
environment in which ministers and officials

were working.

Given the scale of the operation and the
complexity of the legislation, it is all the more
important that the department is run by effective
leaders according to the principles of good public
administration (see Figure 3).

Why the scandal happened | PART 2

Figure 3. Good public administration

The Parliamentary and Health Service
Ombudsman principles of good
administration'”®

1.

Getting it right
Acting in accordance with the law and with
regard for the rights of those concerned.

Acting in accordance with the public body’s
policy and guidance (published or internal).

Taking proper account of established
good practice.

Providing effective services, using
appropriately trained and competent staff.

Taking reasonable decisions, based on all
relevant considerations.

. Being customer focused

Ensuring people can access
services easily.

Informing customers what they can expect
and what the public body expects of them.

Keeping to its commitments, including any
published service standards.

Dealing with people helpfully, promptly and
sensitively, bearing in mind their individual
circumstances.

Responding to customers’ needs flexibly,
including, where appropriate, co-ordinating
a response with other service providers.

. Being open and accountable

Being open and clear about policies and
procedures and ensuring that information,
and any advice provided, is clear, accurate
and complete.

Stating its criteria for decision-making and
giving reasons for decisions.

Handling information properly and
appropriately.

Keeping proper and appropriate records.

Taking responsibility for its actions.
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4. Acting fairly and proportionately
e Treating people impartially, with respect
and courtesy.

e Treating people without unlawful discrimination
or prejudice, and ensuring no conflict
of interests.

e Dealing with people and issues objectively and
consistently.

e Ensuring that decisions and actions are
proportionate, appropriate and fair.

5. Putting things right

e Acknowledging mistakes and apologising
where appropriate.

e Putting mistakes right quickly and effectively.

e Providing clear and timely information on how
and when to appeal or complain.

e Operating an effective complaints procedure,
which includes offering a fair and appropriate
remedy when a complaint is upheld.

6. Seeking continuous improvement

e Reviewing policies and procedures regularly to
ensure they are effective.

e Asking for feedback and using it to improve
services and performance.

e Ensuring that the public body learns lessons
from complaints and uses these to improve
services and performance.

The characteristics of good public
administrators

The Civil Service Code sets out standards of

behaviour expected of all civil servants, based on

four core values set out in legislation: ™"

* ‘integrity’is putting the obligations of public
service above your own personal interests

e ‘honesty’is being truthful and open

e ‘objectivity’is basing your advice and decisions
on rigorous analysis of the evidence

* ‘impartiality’is acting solely according to the
merits of the case and serving equally well
governments of different political persuasions
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The Ministerial Code sets out the standards of
conduct expected of ministers and how they
discharge their duties and should be read against
the background of the overarching duty on
Ministers to comply with the law and to protect
the integrity of public life. They are expected to
observe the Seven Principles of Public Life:"?

e Selflessness — Holders of public office should
act solely in terms of the public interest.

e [ntegrity — Holders of public office must avoid
placing themselves under any obligation
to people or organisations that might try
inappropriately to influence their work. They
should not act or take decisions in order to
gain financial or other material benefits for
themselves, their family, or their friends. They
must declare and resolve any interests and
relationships.

e QObjectivity — Holders of public office must act
and take decisions impartially, fairly and on
merit, using the best evidence and without
discrimination or bias.

e Accountability — Holders of public office are
accountable for their decisions and actions and
must submit themselves to whatever scrutiny
necessary to ensure this.

e Openness — Holders of public office should act
and take decisions in an open and transparent
manner. Information should not be withheld
from the public unless there are clear and
lawful reasons for doing so.

® Honesty — Holders of public office should
be truthful.

e [eadership — Holders of public office should
exhibit these principles in their own behaviour.
They should actively promote and robustly
support the principles and be willing to
challenge poor behaviour wherever it occurs.



2.4.3 Policy making

“We need areally good understanding not just
of how policy could be turned into law but also
its social impact and its economic impact - [a]
really strong evidence base. And we should be

willing to build evidence even in areas where it
is politically unattractive. In fact, | would say
it's our duty as public officials”

Senior official

The Civil Service is accountable to ministers and
ministers are accountable to Parliament and the
electorate. Governments bring forward legislative
proposals, as in the case of the 2013 and 2015
Immigration Bills, reflecting the commitments
made in their manifestos. Parliament then
debates and votes on this legislation before it
becomes law. Civil servants have a clear role to
support these arrangements through the advice
and briefing they provide. The duty of the Civil
Service is to support the government of the day
on the development and delivery of its policy. In
doing so it should give ministers the facts as it
understands them, and its best advice based on
the facts, including alternative ways of achieving
the objectives that they have been set. But it

is the minister’s right to decide. Ministers set

the direction of policy and it is the role of civil
servants, once decisions have been taken and
direction has been set, to dutifully carry out and
implement that policy. In developing options for
ministers to consider, officials should analyse

the issue, including the implications of previous
legislation, seek the opinions of experts, interested
groups and affected people, and identify costs,
benefits and risks. This analysis should also
include advice on any legal obligations (including
the PSED) and the financial implications of
pursuing a particular course of action. Ministers
can then consider the options against the political
intent. As the Institute for Government puts it: “The
role for policy makers is to achieve the best use
of ‘ideas’ in government: to embrace the value
politics can bring, while mitigating the damage

it can do.”'® This can be more challenging for
officials when ministers also bring their own
implementation proposals.
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Figure 4 sets out the principles and characteristics
of good policy development, which should be

set in the context of ministerial direction-setting
and decision-making. In the real world, it's
understandable that in developing and then
implementing policies there often has to be some
level of compromise between the benefits and
disbenefits; as well as adjustments once the
actual impact of policies is known, or in the face of
external events. But given how closely immigration
and nationality policy and race interact, as
described in part 1 of this report, it would be

good practice, if when developing policy, policy-
makers sought to understand and consider the
potentially disproportionate impacts of immigration
and nationality policy on individuals, including
whether they have a greater impact on those

who are BAME. Given that immigration policy
outcomes can be punitive, it's essential that race
equality impacts are considered at the heart of
designing policy.

Figure 4. Good policy making

The Policy Profession Skills and
Knowledge framework'"

Policy officials must bring together these three
elements to deliver successful outcomes
for government:

e the development and use of a sound
evidence base

e understanding and managing the
political context

e planning from the outset for how the policy
will be delivered.

There are four areas of activity where

these three elements of successful policy
apply, although they don't necessarily
happen discretely or in a specific order and
engagement happens throughout:

e understanding the context

e developing the options

e getting to a decision

e making it happen
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The Institute for Government’s
characteristics of good policy-making'”®

e Forward-looking: clearly defines outcomes
and takes a long-term view.

e Qutward-looking: takes account of external
influencing factors, draws on experience in
other countries, considers how the policy
will be communicated to the public.

e |nnovative, flexible and creative: questions
established ways of doing things,
encourages new and creative ideas,
open to comments and ideas from others,
manages risk.

e Evidence-based: bases decisions on the
best available evidence from a wide
range of sources, involves key
stakeholders throughout the process.

e |nclusive: takes account of the impact
on and/or meets the needs of all people
affected by the policy.

e Joined up: takes a holistic view and
works across institutional boundaries.

e FEvaluation, review and learning:
policies are evaluated to judge
success, reviewed to ensure that they
are tackling the problems they were
intended to address and policy makers

learn the lessons of past initiatives.

We were told, and we have seen evidence, that
policy officials in the Home Office were under
considerable pressure to develop and implement
the hostile environment policy quickly. A senior
official commented:

“We can't get away from the fact that a lot of

this takes place in an environment of quite...
heightened political sensitivity, and people
working within the system that feel, consciously or
otherwise, under a certain amount of pressure to
achieve certain outcomes.”

This pressure can be at odds with the
responsibilities of the department and its officials
to examine fully and understand the impacts of the
policy they develop. It can affect the nature and
quality of the advice that they give to ministers.
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Even in the face of such pressure, and strong
public feelings on both sides of the debate on
migration, the role of officials is to consider, advise
ministers and ultimately evaluate the potential
effects of these policies. However, it is important
to note that, the review has seen no evidence

of individual officials acting inappropriately (i.e.
outside the Civil Service Code) due to pressure
from ministers.

2.4.4 Assessing policy impact: losing sight
of risks

Impact assessments consider the need for
proposed government policies, and what effect
they’re likely to have. They are used by policy
makers to help understand the consequences
of proposed policy interventions. And they help
government weigh, and present publicly, the
relevant evidence on their likely impact.'’®

The impact assessments for the Bills leading to
the 2014 and 2016 Immigration Acts didn’t go

far enough to identify or address possible risks

of the proposed hostile environment policies. A
common feature of the impact assessments we've
reviewed is that they compare one option with

a “do nothing” approach, primarily in terms of
costs and benefits. This is common practice. But
the option of maintaining the status quo should
also include an assessment of the people whose
positions are likely to be adversely affected by the
introduction of a new policy. For the overarching
2013 Immigration Bill and the individual measures,
impact assessments looked at risks and benefits
for the government or the department. But they
didn’t adequately consider the risks for members
of the public, including the Windrush generation.

A senior official told us: “There was obviously
parliamentary scrutiny of those Acts [and] public
consultations ... before we implemented the
measures under the Acts. There were impact
assessments, and so on. Those did not flesh out,
to the best of my knowledge, Windrush as a cohort
and as an issue.”

While the Windrush cohort may not have been
identified as a specific group which would be
affected by the policies at this time, immigration
policy makers knew about the undocumented
settled population in the UK, which included many
of the Windrush generation. Internal staff guidance



modified in 2010 clearly illustrates an awareness
of individuals who “may not have any formal proof
of their status (such as an indefinite leave stamp),
in the UK” and recognised that “We cannot insist
on such a person making an NTL application as it
is not a legal requirement.”"””

The Home Office saw this group as diminishing
over time and under the 1971 Act the

people themselves were responsible
for getting documentary proof of
their status.

“The department
didn't see that it
had any responsibility
for safeguarding their
status or mitigating the
impact of the hostile
environment policy”

The roll-out of biometric
residents permits (BRPs)
was seen as one way to
make sure the settled
population had the
documentation to access
services, and so avoid the
restrictions of the hostile
environment. A submission to
ministers on the roll-out of BRPs
in 2014 recommended that:

“we should phase out older and less

secure immigration documents held by the settled
population and replace them with BRPs through

a combination of early incentives to promote
voluntary take up and a longer term mandatory
approach, giving clear advance notice that the
BRP will become the only acceptable evidence

of lawful status and entitlement from a date to

be agreed..."”®

The review has seen no evidence that officials
considered how difficult this might be for people
who had been settled here for more than 40 years.
In any event, the full roll-out didn’t go ahead and

it does not appear that the department saw that it
had any responsibility for safeguarding their status
or mitigating the impact of the hostile environment
policy. But it's reasonable to suggest that, if
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they had been fully rolled out, BRPs could have
helped provide a clear evidential basis for settled
status, or at least exposed the issue before the
full effects of the hostile environment were felt by
some individuals. The reason for not rolling out
BRPs is unknown. However, we were told by one
senior official that the cost to the Home Office was
at least as important a factor in this as the impact
on people: “It involves saying to people...‘'you've
got to get yourself a biometric residence permit’.
That would have been a big communication
effort...and it's time and money for them, and

for the Home Office in terms of processing

these things and obviously [it's] a diminishing
cohort over time.”

The Permanent Secretary at the Home Office
confirmed the inadequacy of the department’s
impact assessments when he spoke to the Public
Accounts Committee about the Windrush
scandal on 17 December 2018:

‘| completely agree that we
should have spotted this issue.
It should have appeared in
our impact assessments.

We should have understood
the potential adverse effect
of these policies on this
population. | completely
agree with that.”'”®

2.4.5 Assessing policy impact:
losing sight of a cohort

Why this group of people?

During the course of this review, the view has
been expressed that Windrush could have
happened to “Australians, New Zealanders or
Canadians”, and that therefore members of the
Windrush generation, as a specific group, were
not disproportionately affected. It is correct that
the review has uncovered a very limited number
of members of the old Commonwealth who have
been affected, although this has not been the
focus of this review.Therefore, in determining
whether this view is correct it is important to
understand the specific history and circumstances
as they relate to members of the Windrush group
as a result of the various legislative changes that
were brought into effect since 1948.
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We have found that people who are part of the
Windrush cohort share many characteristics that
made the scandal more likely to affect them.

Legislative measures over the past 50 years have
created increasing burdens for people from the
Commonwealth who wish to settle in the UK. But
differences become clearer when we divide the
group based on their historic connections to the
UK through either the “old” Commonwealth —
countries like Canada, Australia and New Zealand,
or “new” Commonwealth countries, including

the Caribbean.

The Commonwealth Immigrants Act 1968
extended immigration control to CUKC who didn’t
have a parent or grandparent who were born,
naturalised, adopted or registered in the United
Kingdom. People from the old Commonwealth
were much more likely to stay exempt from this
control and meet conditions for freedom of entry to
the UK. This is because, historically, there was far
more emigration from the UK to these countries.
On the other hand, the Act meant some people
from the newly independent Commonwealth
countries of East Africa now found themselves
citizens of the UK and Colonies, but with no right
of entry to the United Kingdom.

The Immigration Act 1971 introduced a statutory
Right of Abode in the UK. This right, which allows
individuals who hold it to live or work in the UK
without any immigration restrictions, was not held
by all Commonwealth citizens. Right of Abode
was held by CUKC citizens who had a connection
to the UK (rather than to a colony) or who had a
parent or grandparent with such a connection.
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CUKC citizens born in the UK could pass on this
right to their children and grandchildren. Many
people who arrived from the new Commonwealth
left behind family in their home countries, and,

as they weren’t born in the UK, they couldn’t
pass on the Right of Abode automatically to

their children if the children weren’t born in the
UK. Again, this was likely to have had a greater
impact on CUKC citizens who’d arrived from the
new Commonwealth, as they were more likely
not to qualify for Right of Abode via this ancestral
route. This was a deliberate decision by the
government of the time. The Cabinet Secretary,
Sir Burke Trend, had made clear that the main
motive behind the Act was, “to avoid the risk of
renewed ‘swamping’ by immigrants from the new
Commonwealth”, and that such a “resurgence
would inflame community relations in Britain”.'8°

The British Nationality Act 1981, abolished the
status of CUKC and introduced British Citizenship.
All those with Right of Abode at this time, if not
automatically a British Citizen, could register for
that citizenship. After the Act came into force,

at least one parent of a child born in the UK had
to be a British citizen or a permanent resident

for the child to claim citizenship. This change
meant that UK-born children of Commonwealth
parents who hadn’t registered wouldn’t be entitled
automatically to British citizenship. The take-

up of registration under section 7 of the British
Nationality Act, therefore, became important in
deciding whether many Commonwealth citizens
who'd settled in the UK were British citizens after
the 1981 Act came into force. The registration
scheme was time-limited to 7 years, there was

a fee and many people didn’t know about it, or
that they wouldn’t be seen as British if they didn’t
take it up. While people who had settled in the UK
before 1 January 1973, and their family members,
were entitled to live permanently in the UK, this
was because of their immigration status rather
than a right of citizenship.

Available data doesn'’t let us say very much
about the impact of legislation and policies on
the numbers of people born in Commonwealth
countries coming to the UK or leaving. A report
by the European Commission’s Joint Research
Centre in 2018 acknowledges that significant
challenges mean it's difficult to study the
effectiveness of policy in shaping migration.®!
But it does say that existing studies, “tend to
conclude that policies, albeit important, have a



less prominent role affecting the overall scale

of migration when compared to other migration
determinants, such as economic drivers, social
networks, cultural and geographical proximity”.

This report also lists particular types of policy
that might have an impact on numbers, with visa
policies seen as “one of the most effective and
immediate policy tools to affect migration flows”.
One study cited'®? concludes that imposing visas
significantly decreases flows, but this effect is
undermined by decreasing outflows from the
same migrant groups. The relationship between
volumes of migrants and rights granted to
migrants once admitted is also discussed, but the
evidence in this area is not strong.

The 1987 Immigration (Carriers Liability) Act put
more responsibility on those bringing passengers
to the UK to verify that their documentation was
in order. The Act gave powers to fine carriers like
airlines £1,000 for every inadmissible passenger.
This fine was doubled in August 1991 and two
years later extended to cover passengers who
needed transit visas but didn’'t have them. This
would have made foreign travel very difficult for
any of the Windrush cohort. They wouldn't be
able to board return flights to the UK without
documentary proof of their status. This could
either have stopped people travelling outside the
UK or barred them from returning. Arguably, it
might also have prompted some of the cohort to
apply for documentation.

Social factors may have exacerbated the fragile
situation into which the legislation placed this
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group of people. A proportion of Windrush arrivals
worked in low-paying jobs, often sending money
to family in the Caribbean but not travelling
outside of the UK themselves. This limited their
interaction with the Home Office and meant they
didn’t know about their precarious immigration
status until the hostile environment became more
far-reaching after 2014,

2.4.6 Assessing policy impact: losing sight
of equalities

Public authorities, such as the department, have a
duty not to discriminate in the provision of services
and the exercise of public functions under section
29 of the Equality Act 2010. This includes direct
and indirect race discrimination.

Historically, public authorities were under duties

in relation to services from 1976, but only in
relation to “public functions” from 2001, following
the implementation of recommendations of the
Independent Inquiry into the Death of Stephen
Lawrence, headed by Sir William Macpherson.

In an earlier landmark case'® the House of Lords
had held that decisions of entry clearance officers
fell outside of the scope of the Race Relations

Act 1976. After the 2001 amendments the Home
Office was found in R v Immigration Officer at
Prague Airport ex p European Roma Rights Centre
[2004] UKHL 55, [2005] 2 AC 1 to have acted
unlawfully and in breach of the Race Relations Act
1976 in operating pre-board checks at Prague
airport which discriminated against Roma, who
were far more likely to be stopped.

The current Equality Act 2010 provides for a
number of highly specific exceptions from the
duty not to discriminate which apply to the

Home Office (these are listed in the endnotes for
completeness).® Two important points arise from
this legislative structure:

a) The formulation of immigration policy as a
whole is not excluded from the scope of
section 29 under Schedule 23 to the EA 2010.

b) Schedule 23 to the EA 2010 does not exempt
the Home Office from a duty not to discriminate
directly or indirectly on grounds of colour,
national origin or ethnic origin, even were that
to be a requirement of a policy, condition or
arrangement.
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We asked the Home Office to comment on both
(a) and (b) The Home Office helpfully set out
the provisions from the Equality Act 2010 in
correspondence and accepted that:

e inrelation to (a) “there is no ‘blanket’ exception
which expressly and automatically excludes the
formulation of immigration policy as a whole”

e inrelation to (b) “there is no ‘blanket’ exception
which expressly and automatically excludes
the functions and actions of the Home Office in
their entirety”

Despite this acceptance it was noteworthy that
when | interviewed officials, including those at a
senior level, equality considerations, especially
considerations as to whether the development of
policy could have a particularly adverse impact
on a definable racial group, whether by reference
to colour, national or ethnic origins, seemed not to
have occurred to the individuals concerned. There
appeared, especially early on in my review, to be
an implicit assumption both at junior and senior
levels that the duties in the Equality Act 2010 did
not apply to what they did on a day to day basis.

| set out in part 3 how this has altered during

the course of the last year and what steps the
Home Office has been taking to ensure that these
considerations are not forgotten.

This situation is of particular importance not only
to good-quality decision-making, but also to the
department’s duties under a different provision,
the public sector equality duty (PSED) in section
149 of the Equality Act 2010 and its predecessor,
section 71 of the Race Relations Act 1976,
inserted following the recommendations of the
Stephen Lawrence Inquiry.

Public authorities have a duty in carrying
out their functions to have “due regard”
to achieving the objectives in s149 of the
Equality Act 2010, which are to:

a) eliminate discrimination, harassment,
victimisation and any other conduct that
is prohibited by or under the Equality Act
2010

b) advance equality of opportunity between
persons who share a relevant protected
characteristic and persons who do not
share it
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c) foster good relations between persons who
share a relevant protected characteristic
and persons who do not share it.

The protected characteristics set out in the
Equality Act are: age, disability, gender
reassignment, marriage and civil partnership,
pregnancy and maternity, race, religion or belief,
sex, and sexual orientation.®®

Schedule 18 of the Equality Act 2010 again
provides for some highly specific exceptions to
the second limb of this duty (details of which are
contained in the endnotes for completeness).'8®
There is no blanket exception for the Home Office
from the public sector equality duty, in particular
in relation to the development of policy as a
whole, and the drafting of legislation. Indeed, had
there been, this would have been most surprising
given the history of the duty, arising out of the
conclusions of police institutional racism in the
Stephen Lawrence Inquiry.

Equality Impact Assessments (EIAs) were used
across government since the early 2000s in
evidence-based policy-making. They should have
been an integral part of good decision-making.
They were there to help public authorities fully
understand the relevance and effect of policies
and find the most proportionate and effective
responses. This is because providing effective
public services depends on understanding the
diverse communities the services are there to
help, and their needs.'®’

On 19 November 2012, David Cameron
announced that EIAs would not be required
anymore, as there was too much “bureaucratic
nonsense” and policy-makers should use
“jludgement” rather than “tick boxes”.®

The interplay between immigration and nationality
policy and race is complex. This makes the
process of assessing and evaluating policy

even more critical to make sure officials identify,
understand and mitigate potential effects. There
are examples in BICS where the equalities
implications of proposed policies have been
well-considered, for instance in relation to the
policy on adults at risk in detention.™® But there
was insufficient care or concern to identify the
consequences of policy options being developed
for the 2014 and 2016 Immigration Acts. This is



clear from the impact assessments for individual
measures and the overarching Bills. These did not
expressly consider the potential impact on what
turned out to be the hundreds of people directly
(and possibly thousands or more indirectly)
affected. As a result, the rights of so many who
saw the UK as their home were not properly
recognised or protected.

The overarching impact assessment for the

2013 Immigration Bill did not expressly cover the
public sector equality duty although it did refer to
the risk of discrimination by third parties (which

it largely discounted).™ There was also only

limited consideration of equalities in the impact
assessments for the Bill's specific policies. The
impact assessment for fees and charges says: “We
have liaised with the Home Office Strategic Diversity
Action Team on producing a Policy Equality
Statement (PES) in line with latest government
guidance and a PES will be produced.”

While the earlier consultation documents from July
2013 do consider equalities issues (see the later
section on Right to Rent), the impact assessment
dated 25 September 2013 for “tackling illegal
immigration in privately rented accommodation”'?
does not refer to the public sector equality duty
expressly (this was subsequently picked up in

the consultation response which contained the
PES). At page 19 it considered the potential for
discrimination in the following terms:

“Heavier penalties may provoke discrimination
against those perceived to be a higher risk
based on an unfounded belief that the person
may be a foreign national. Legal migrants and
landlords will be supported by the Home Office
through online guidance and advice services to
minimise the risk that legal migrants might be
viewed as a greater risk than prospective tenants
from within the settled population. Migrants will
be advised as to how to collate and present

a package of appropriate documents that

meets the requirements in advance of seeking
accommodation. Landlords wishing to check that
the requirements have been met will be supported
through telephone advice.

“UK citizens without ready access to
paperwork may find it more difficult to obtain
accommodation. Landlords in the private
rented sector routinely ask for documents

to prove identity. Those without access to
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such paperwork will already face difficulties in
accessing the private rented sector. This proposal
will not change this.”

Later in this impact assessment, from page 32, the
“illegal population” is considered.

“Reasons why people may not have legal
residency status may include unauthorised entry
to the UK, overstaying visas, breaching conditions
of leave to remain and refusal of asylum.

“A recent review of irregular migration concluded
that the Home Office and LSE studies provide the
most robust estimates of the UK irregular migrant
population, but notes that neither includes migrants
who have breached their leave conditions (for
example, through working or working longer hours
than those permitted under their visa). It also
comments on the difficulty of updating estimates
based on the ten yearly Census. Another limitation
of the residual method, noted by the Migration
Observatory, is that it may incorporate an unknown
“‘residual of the residual” that is an unknown
number of falsely recorded or unrecorded people.”

There are problematic assumptions underlying
these passages:

e that those who could not show documentary
proof of a right to reside would be presumed to
be present in the UK unlawfully

e that the right to rent policy would not change
anything for those who could not simply
establish their right to reside through specific
documents as they would already be having
problems renting properties

The position of the Windrush generation, and
those who have the right to reside, and proof of
their identity, but not proof of their right to reside
were forgotten in this analysis.

We explore this in more detail in the Right to
Rent case study, summarised in section 2.5
and appearing in full in Annex H, including the
department’s statutory non-discrimination code
for landlords.

Equalities considerations are more apparent for
the 2015 Immigration Bill (which became the 2016
Act) through Policy Equality Statements, although
in the section entitled Equality Impacts, the
overarching impact assessment for the Bill states:
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“Schedule 18 to the 2010 [Equality] Act sets

out exceptions to the equality duty. In relation

to the exercise of immigration and nationality
functions, section 149(1)(b) — advance equality

of opportunity between persons who share a
relevant protected characteristic and persons who
do not share it — does not apply to the protected
characteristics of age, race or religion or belief.”%

There is no further discussion of equalities in

the document, although it does refer to the

policy specific PES documents. In this particular
document there is no reference to the other two
limbs of the duty, or acknowledgement that colour
is not excluded from the second limb of the PSED.

| have asked for comments on these documents
from the Home Office legal advisers. They have
informed me that they accept that the summary
on page 16 of the 25 November 2015 document
was incomplete, however race was considered

in other documents. Therefore, they consider that
the Home Office acted on a full and accurate
understanding of the scope of the PSED (and not
the summary of the exception on page 16 of the
25 November 2015 document). | asked to see

all documents they wished me to consider which
demonstrate compliance with the PSED. Other
than the additional PES documents they have not
sent me any further material. While it is not my role
to adjudicate on the PSED for the reasons set out
above, the documents | have been provided with
appear to me to be:

a) overly optimistic of the policy’s likely impact on
those in the Windrush generation

b) overly optimistic of the effectiveness of the
proposed “mitigations”

c) illustrative that the potential for indirect
discrimination and for stoking harassment or
direct discrimination by third parties was not
presented in a balanced and rigorous manner

Quite apart from the PSED duty, as | have stated
in the introduction, the Home Office was the
department responsible for the 1971 Act. It ought
to have appreciated that those who, prior to the
introduction of that Act were British, and had been
assured of such, were in a worse position that
those who had entered the UK after that date,
who would have required the Secretary of State’s
permission to enter and remain (and so would be
more likely to have proof of their right to reside).

86 | Windrush Lessons Learned Review

Through the various stages of the 2015 Immigration
Bill, the Equalities and Human Rights Commission
(EHRC) raised numerous concerns about the

lack of equalities considerations, particularly
concerning the impact of Right to Rent provisions
on non-British nationals and British people with
ethnic minority backgrounds. A detailed PES was
produced for the 2015 Bill during the Commons
Committee Stage. In the sections covering driving
provisions and bank accounts it said:

“In the exercise of immigration and nationality
functions there is an exemption from the Public
Sector Equality Duty so far as it relates to
nationality and ethnic or national origins. It is likely
the measures will have a disproportionate impact
on particular nationalities due to the patterns of
migration into the UK, including the patterns of
immigration offending, but this will be an inevitable
consequence of effective immigration control and
is within the ambit of permitted action.”'®

Also, as for the 2013 impact assessment for

the policy, page 7 of the PES seems to assume
that the provisions will only affect those who

are “unlawfully present” and not those, like the
Windrush generation, who were lawfully present
but did not have the required documentation

to prove it.

In its briefing for the passage of the Bill through
its various Parliamentary stages, the EHRC was
still concerned:

“At Second Reading and in oral evidence to the
Bill Committee, the Commission raised concerns
about the overarching impact assessment
accompanying the Bill, and highlighted
requirements under the Equality Act 2010. At
Commons Committee Stage, the Government
published an equality statement in relation to

the provisions regulating access to services,
including the new criminal offence of renting
accommodation to an individual disqualified from
renting or occupying a property because of their
immigration status. However, the statement failed
to explore whether the offence is likely to lead

to discrimination by landlords (or their agents)
against non-British nationals and British people
with ethnic minority backgrounds. In our view, this
is a serious omission... The Government should
fully consider the likely impact of the proposed
new offence on non-British nationals and British
people with ethnic minority backgrounds. In



particular, the Government should consider
whether such experiences may become

more common if the proposed new offence

is introduced. The new offence should not be
introduced until a satisfactory analysis has been
carried out, and any negative impact has been
mitigated to the extent possible.”%

Because of these concerns, the Home Office
were invited to provide answers to a number of
questions in correspondence. Home Office Legal
Advisers provided a helpful response which
supplied some of the information requested in
relation to the legal position.

The department was also asked for any further
materials demonstrating compliance with the
public sector equality duty in correspondence.
The Department has accepted that the impact
assessment to the 2015 Bill is not complete in that
it does not make clear that only certain aspects of
race are excluded (i.e. only nationality and ethnic
and national origins are excluded; colour remains
included). Additionally, the department was asked
whether it accepts that the hostile environment
put those in the Windrush cohort at a particular
disadvantage as compared with British passport
holders in the same letter. The department
accepted that there are those from the Windrush
generation who have suffered detriment, as a
result of the hostile environment, which would be
unlikely to have happened had they been British
passport holders or had their status documented
in another way at that time.

It is striking in reading the documentation
disclosed during this review and in conducting
interviews that a very limited degree of focus
was placed by senior policy officials on the
public sector equality duty and the apparently
limited understanding of the interrelationship
between equality law and immigration law. | found
it concerning that the department’s analysis

of equalities issues when developing these
policies, and in the documents | have reviewed,
lacked insight and, in my view, did not explore
the potential impact on those with protected
characteristics in sufficient depth.

It is not the role of this review to decide whether
the department has complied with its duties either
under section 29 or 149 of the Equality Act 2010.
That is a matter for Courts and can be subject to
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assessment (not binding on the Courts) by the
Equality and Human Rights Commission. In the
JCWI case, the High Court has already held that
the Home Office would have breached section
149 of the 2010 Act in certain respects had roll
out of the Right to Rent checks continued. That
decision is currently subject to an appeal.

However, my terms of reference and methodology
require me to consider equalities issues, including
legislation, and | was specifically asked by the
then Home Secretary in a letter dated 7 March
2019 to consider the judgment in the JCWI
challenge (set out below and in the Right to Rent
case study). Therefore, | record my concern
based on the information that | have reviewed
(including but not limited to the JCWI judgment)
that, institutionally, the department appears to
have lost sight of the equalities considerations
within the period 2008-2018 and that | cannot
conclude that this was not a material factor
leading to the Windrush generation becoming
entangled in the hostile environment measures.

2.4.7 Losing sight of the past

“We designed the [compliant
environment] for the worst kind of
offender if you like ... we had in our
minds the determined people who
were knowingly, overtly ... frustrating
and abusing the system in a way that

was very calculated. We did not have
tin our minds at all people who were
caught up in a web of complexity that
was really not of their making at all
because of historical circumstances’

Senior official

Immigration policy is highly complicated and
ever-changing, and staff working in these areas
turn over regularly. The operational areas deal
with large volumes of people amid extremely
complex legislation, rules and guidance. So, an
understanding of what came before — the historical
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legacy of our immigration law — is vital to policy-
making that shapes the future.

Successive pieces of immigration legislation have
created a layering effect that has shaped the
complex and varied experiences of the people
who the laws affect. This makes it essential to
understand earlier legislation and its impact, and
the difference that further legislation will make

as it operates alongside what went before, if the
previous legislation is not repealed.

Inevitably, problems arise. “Institutional memory”
can be invaluable, but it tends to be lost — or at
least diminished — in the high turnover of staff
that we see in government departments with
short-term postings.' There is also the risk of
“‘memory gaps”.

As one senior official summarised: “The issue is
that we fundamentally changed the circumstances
that a cohort of people living in this country, who
were British, found themselves in and didn’t,

for whatever reason, over the years do enough

to make sure the implications of that were
understood and acted on.”

There is significant turnover in the Civil Service, so
people might not gain expertise and knowledge
of an entire policy area. When the institutional
memory is missing, there is less understanding of
the past to inform the policy of the future. The lack
of corporate knowledge and understanding of the
historical context was an issue staff at all grades
raised repeatedly in interviews for this review. As
one senior official said:

“One of the notable things... about when Windrush
broke was [that] we all had to go and educate
ourselves about historic legislation...No one

knew off the top of their head what the 1971 Act
said, what the rules [were] about British colonies
that got independence and what happened to
people from those colonies...all of that was 30,40
years ago. Well, it’s still live — it still matters but
nobody had thought about that for a very long
period of time.”

A politician commented: “There was an
assumption that this was going to be really small
numbers and ... that it was inconceivable that
there could be thousands of people who weren't
properly documented, who hadn’t ever crossed
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the border, who because they’'d acquired their
employment ... back in the 80s, 90s or early
2000’s or they were living in accommodation
that was settled and static, they weren'’t trying to
move, they just weren't having that trigger point.
But at any point, going forward...when they got to
pension age, [when] they had a health issue and
suddenly came into contact with the NHS, that it
was sort of stored up waiting to happen for them.’

3

2.4.8 Inadequate attention to early intelligence
and warning signs

This review has sought to assess how well

the Home Office monitors and evaluates the
effectiveness and impact of its policies. This
includes how it has responded to scrutiny and
criticism, and how well equipped it has been with
systems to enable it to anticipate and respond to
early warning signs of problems.

The review has seen evidence that indicates that
political pressure to demonstrate “toughness”

on immigration impacted on the overall culture
within the department and led to ways of working
that treated some people harshly and made poor
decisions more likely. However, it is important

to note that the review has seen no evidence

of political interference in individual cases or
individual officials acting inappropriately (i.e.
outside the Civil Service Code) due to pressure
from ministers. A defensiveness borne of

dealing with issues in the past, coupled with

an inadequate comprehension of the potential
scale and complexity of the problem, led to a
lack of curiosity or willingness to learn or reflect.
It also meant the department was unable, or
unwilling, to heed warnings about the impending
scandal and act before the situation became a
national news story.

Even if the department had wanted to investigate
the effects of, for example, the hostile environment
on specific groups, it would have found it

difficult to do so.

When we were looking for information about
specific issues, we found it impossible to
access all the complaints, correspondence,
press queries, Freedom of Information requests
and Parliamentary questions which came into
the department before Windrush became a



departmental label. This information is held on
disparate IT systems, and in no standardised
format. The systems monitor response times

and service standards rather than the emerging
themes that might help the department more
broadly as to the full extent of a risk once it’s
identified. It seems it's only been possible to
identify Windrush-type correspondence since the
issue became known, as it now has a specific flag
to identify it, rather than by any salient features of
the specific case.

It's a challenge to anticipate emerging issues in
information entering the department. But the same
applies to identifying new issues in information
extracted from internal Home Office systems, such
as the Casework Information Database (CID) and
the Central Reference System (CRS). Extracting
data from the systems is often limited to the
specific queries posed which, in turn, makes it
harder to trace previously unknown trends.

A senior official commented:

“The MI (management information) and IT
systems are not sufficiently sophisticated

to enable analysis around themes and
patterns. And we continually see a

squeeze on the IT and change budgets to
protect frontline 10 jobs, and now fund the
Windrush compensation scheme, in finance
discussions.”

Darra Singh made a similar observation in his
DNA review:

“There is no BICS central business
intelligence system to allow for effective
forecasting, collation of management
information, identification of trends and critical
issues. There is management information
provided by the Performance Reporting and
Analysis Unit (PRAU) from CID and CRS,
which is used to underpin a range of workflow
and performance reports. However, these

do not provide the level of management
information needed. As a result, staff use
locally managed spreadsheets as an attempt
to collate the level of management information
needed.”?’
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An organisation’s effectiveness depends on its
ability to learn at the same pace as, or faster
than, changes in its environment.'®® Without the
necessary integrated systems, the Home Office
would have to rely on sheer volume to anticipate
issues manually rather than being able to identify
more quickly the lower-volume but higher-impact
issues bubbling under the surface.

Dismissing concerns about policy

Others have commented on the department’s failure
to adequately monitor and evaluate its compliant
environment policies. In February 2019, the Public
Accounts Committee concluded:

“It was a dereliction of duty for the Department not
to monitor the impact of its compliant environment
policy on vulnerable members of our society. The
Department has essentially devolved the enforcement
of its compliant environment policies on housing and
employment to landlords and employers. Despite
the risk of potential inconsistency and discrimination,
the Department has not evaluated the impact of its
compliant environment measures and acknowledges
that it will struggle to do so. Its 2015 evaluation of a
pilot of its Right to Rent scheme, which the Joint
Council for the Welfare of Immigrants claimed
had led to discrimination, was inadequate and
the Independent Chief Inspector of Borders

and Immigration concluded in 2018 that the
Department’s evaluation had simply dismissed
concerns about negative impacts such as
discrimination.”1%®

Our case study on the Right to Rent scheme,
summarised in section 2.5 and included in full in
Annex H, shows the department had no effective
plans in place to monitor whether the policy
caused or contributed to discrimination by third
parties, or even achieved its aims.

Officials emphasised to the review team how
hard it was to predict the effects of tightening
immigration controls or the hostile environment,
and how surprised the department was by the
Windrush scandal. One told us that it was hard
see the extent to which it touched people’s
lives beyond the direct effects of a refusal at
the border, or enforcement action leading to
detention or removal.
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Another official told us an analysis of around
15,000 cases of revoked driving licences showed
no clear statistical link with voluntary removals.
They added that they’d wanted to do follow-up
research with migrants to help assess the policies’
overall effectiveness: “We wanted to talk to
migrants and we have submitted to ministers on

a number of occasions seeking their support for
evaluation for ... migrant research and we haven't
had the agreement to do that.”

Consultation: transmitting intent but not
listening to warnings

When the department consulted on the hostile
environment measures, it broadcast its intent and
plans but did not actively listen to the feedback
and warnings from external voices. A number

of stakeholders we interviewed said the Home
Office saw itself as a large department of state
and wasn’t always willing to listen to the views of
others or justify its position. A senior official said:

“external collaboration, for instance, was
discouraged...the Home Office may be

a home affairs department but it is also

an economic department, it is also an
international department, it is a social policy
department and actually other departments
were very up for engaging with us on our
agenda both from a policy design point of
view but also from an implementation point of
view. But that inward focus was a problem.”

Our case study on the Right to Rent scheme
shows how the government pressed ahead with
the scheme despite very clear concerns from
civil society organisations and trade bodies
about the risk of discrimination. Members of the
Landlords Consultative Panel (LCP) of housing
sector representatives, formed to advise on the
scheme, told us they felt their presence at these
meetings didn’t significantly alter the policy. The
Independent Chief Inspector of Borders and
Immigration’s (ICIBI’s) inspection of the scheme
said the Home Office used the LCP more as a
sounding board than an implementation board or
steering group.?®

90 | Windrush Lessons Learned Review

The Chartered Institute of Housing’s (CIH’s)
response to our call for evidence is revealing.
They said they’d told the then Department for
Communities and Local Government (responsible
for housing policy) that the Right to Rent scheme
would affect “legal migrants and existing UK
citizens who might be mistaken for migrants”. The
CIH also said that would-be tenants who weren'’t
“obviously British” were more likely to be rejected
if landlords had to make further checks. And they
said discrimination would be hard to uncover
because landlords would be making other checks,
like bank accounts and references, and could give
any of these as grounds for rejecting tenants.?"

It does not follow that the department should act
on all dissenting voices, as the review recognises
that some of those voices may come from quarters
whose policy aims conflict with the government
policy of the day. However, if those voices are
dismissed out of hand, simply because they
come from those with different policy objectives,
the department runs the risk of not acting on
legitimate practical or legal risks that are raised.
Where serious risks are raised — in this case the
risk of discrimination and the risk of people who
were not the target of the policy being subject

to its force — the department has a responsibility
to properly assess these risks alongside its own
analysis, so as to be able to offer clear advice

to minsters.

Defensiveness, lack of awareness and an
unwillingness to listen and learn from mistakes

One senior official said the department “has got
used to being beaten up”. This sentiment goes
some way to explaining how an overarching
culture has emerged in immigration policy and
operational areas at the Home Office that has lost
sight of its role to serve and protect all UK citizens.

Given its sensitivity to public criticism, there is
the sense that priorities and decisions have been
driven by an overwhelming desire to defend
positions of policy and strategy — often at the
expense of protecting individuals from the impact
of the policies. This approach unfortunately

fits neatly into a broader organisational one of
meeting external challenge with measured — but
limited — responses in public and an unwillingness
to acknowledge openly the potential scope and
scale of problems that affect ordinary people.



A defensive deflection of blame onto the individual
is reflected in the tone of the department’s
response to the June 2018 Joint Committee on
Human Rights report.2%2 Paragraph 4 says:

“(Mr Bryan and Ms Wilson) did not require a
document to prove their right to remain here but,
like all residents of the UK, did require evidence
of their status to access the employment and
benefits to which they were entitled. They faced
enforcement action, including detention, because
their lack of documentation led the Home Office
to believe they were not here legally and they
should be returned to their country of origin. When
evidence of their long residence in the UK was
finally established, they were released and given
documents to confirm their status.”

By citing process and procedure, the department
distances itself from the human impact of its
decisions. There is an absence of empathy for the
individual. This is telling, as it goes to the heart

of the department’s response to the Windrush
scandal: it was a tragedy, and it shouldn’t have
happened. But (paraphrasing) it was the fault

of the people caught up in it that they didn’t get
evidence of their status and, when they tried to,
they didn’t provide the right documentation. And
as soon as they provided this evidence, their
status was documented. If the department had
better knowledge management or intelligence
gathering it would, arguably, have been more
aware of how difficult it would be for certain
groups of people to prove their status and might
not have spent so long arguing that this was all a
matter of people producing the right documents.

It has long been recognised that blaming
individuals can mask deeper institutional
problems. Dr Robin Oakley, whose evidence was
of great importance in the Stephen Lawrence
Inquiry, noted?® that organisations with an
institutionally racist organisational culture may
adopt a “colour blind” approach and through this
“do not readily appreciate the extent to which they
themselves are prone to unconscious stereotyping
simply as a result of their upbringing and
socialisation and not through any ‘fault’ of their
own.” In turn, it can lead those in a minority racial
group, who are used to unconscious prejudice to
“detect unconscious racial stereotyping as second
nature” and lose “confidence in the organisation.”
This can lead to “withdrawal from seeking the
services” of the organisation and potentially where
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“the victims rather than the organisation can be
blamed for the differential outcome that results”
by not reporting. Such an approach can only
effectively be combatted by fostering a culture
with the necessary awareness and understanding
and a demonstrated commitment to provide

an effective service to all who the organisation
serves, including those from minority protected
groups who may have needs that are different
by virtue of history or circumstances. With this in
mind, it is important that the department is alive
to this risk.

In respect of engagement with the Home Office’s
services, when seen against the historical
background explained in part 1, it is not surprising
that many in the Windrush generation did not
apply for a British passport or an NTL stamp after
1988. These were people who entered having
been assured they were British.

Yet several of those interviewed seemed to be
surprised that more of the Windrush generation
had not applied for an NTL stamp or had not
applied for a British passport before the hostile
environment measures. | have discussed this
earlier in the report. However, this fundamentally
misunderstands the likely experience of these
individuals since coming to the UK. A lack of
insight into this community is likely to have
delayed recognition by the department as to the
extent of the problem.

Equally, while, for reasons which | have set out
later in the report, | have not made a finding that
the Home Office is “institutionally racist” in the
way that Sir William Macpherson in the Lawrence
Inquiry found the Metropolitan Police Force to
have been, | note that an automatic reflexive
defensiveness by the department and a lack of
insight into the community’s experience did delay
an understanding of the problems being faced by
the Windrush generation and led to opportunities
being missed for resolving cases sooner.
Reflexive defensiveness, even had it occurred
without a lack of understanding of the likely lived
experiences of those affected, can act as a barrier
to good practice. If maintained it heightens the
risk of a similar tragedy occurring in the future.

As set out in part 4, | have been heartened by the
increasing understanding and reflection shown at
senior levels, during my review. However, there is
still much more work to be done.
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This defensive approach has prevailed throughout
the government’s response to the scandal until
very recently and, indeed, associated policies
such as the Right to Rent policy. As a picture of
the scandal started to emerge through media
coverage and the findings of important external
reports, the department did little to link the
impacts of the hostile environment with the plight
of the Windrush generation. On 5 December
2017, when Lord Greaves asked in Parliament
about Commonwealth citizens resident in the

UK being detained, the reply was that providing
the information requested could only be done at
“disproportionate cost” 204

Despite the amount of information in the public
domain by March 2018, the Home Office
responded to enquiries with inertia. As we saw

in part 1, the general response was that the
department was “taking a closer look”. This
revealed a fundamental lack of realisation

within the department of the scale of the wrong
which had been done. It was more evidence of

a culture that’s not consistent with a learning
organisation, committed to protecting and serving
its communities with objectivity and humanity, nor
one committed to continuous improvement.

Some of those interviewed have suggested that
the Home Office is good at operating in a crisis.
But a former senior official said:

“As a whole it [the department] probably relies

too much on there being a crisis to get the
change. And then in a crisis it's not great. It’'s like
any organisation in a crisis, with people running
around wasting energy, winding each other up,
having too little sleep. And | don’t recommend that
as a mode of operation for any organisation.”

The Home Office has also been criticised
for its failure to learn all lessons from
external inspections.

The Independent Chief Inspector of Borders
and Immigration’s (ICIBI) purpose is to help
improve the efficiency, effectiveness and
consistency of the Home Office’s border and
immigration functions through unfettered,
impartial and evidence-based inspection. The
ICIBI also publishes an annual report. All reports
are analysed by the department and advice is
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provided to ministers on the recommendations
and options to inform the department’s formal
response. Recommendations are either accepted,
partially accepted or rejected. More recently,

it would seem that the department is not fully
accepting as many recommendations as it has in
the past. The foreword of the ICIBI Annual report
2018-19 states:

“Of the 33 ‘new’ recommendations, 48.5%
(16) were accepted, 48.5% (16) were ‘Partially
accepted’ and 3% (1) ‘Not accepted’. This
compares with 72%, 23% and 5% in 2017-
18 and 85%, 13%, and 2% in 2016-17.

The reasons for the partial acceptances
varied. In some instances, it was clear that
certain parts of a recommendation had been
accepted and others not, while elsewhere
the need for improvement was recognised
but the recommended course of action was
rejected. As before, in a few cases the text
accompanying the partial acceptance
read more like a rejection, while too

often the Home Office’s responses did not
contain any commitments to specific actions
or timescales, which makes it difficult to
measure progress.”20°

Further on in his report the ICIBI states:

“Despite the staffing pressures and the
complexity of some of the inspection topics,
and notwithstanding some ‘pushback’ from
the Home Office on particular findings

and recommendations, | believe that ICIBI
consistently met the high standards required
of reports that are to be laid in Parliament.”

While the department does accept or partially
accepts the majority of recommendations, the
ICIBI has expressed concern that implementation
and learning from recommendations is not
systematic across the department, and he
repeatedly finds similar issues in different areas of
the Home Office. In the ICIBI Annual report 2018-
19 the ICIBI states:



“Overall, they painted a by now familiar
picture of a system ... that does not have

the capacity, and in some instances the
capabilities, to do everything required of it all
of the time, with the result that some things
are not done well or not at all.

In the circumstances, it may seem harsh to
continue to criticise the Home Office for its
poor record keeping, quality management,
and internal and external communications,
all of which were evident again in inspections
in 2018-19. But, unless these basics are
addressed the over-stretched resources will
find it hard to be efficient and effective.”

Similar concerns have been a feature of

previous ICIBI annual reports. From our analysis
it is also apparent that the deeper-rooted
recommendations that refer to systemic or cultural
issues, such as stakeholder engagement, or
proper evaluation of the impact of policies on
different groups of people, or staff training and
development, as opposed to process-related
recommendations, tend to be left unresolved. The
department looks to “close” the recommendation
rather than learn.

2.4.9 A lack of diversity

“I think it is unfortunate that most
of the policymakers were white
and most of the people involved

were black’

Senior official

The benefits of a diverse workforce are well
understood. An organisation which encourages
diverse ideas and approaches is more likely

to be open to learning and improvement and
challenging the status quo. Furthermore, where
in a workforce, those at a very senior level, are
made up from people who come from a narrow
range of backgrounds and life experience, this
can be more likely to lead to circumstances where
mistakes, obvious to those with lived experience
outside of that narrow range, are missed.
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There is a lack of ethnic diversity at senior levels in
the department, reflecting a pronounced disparity
with the public it serves. Black, Asian and
Minority Ethnic (BAME) staff are predominantly
concentrated in lower grades, and in 2018 made
up 26.14% and 26.33% of the lowest two grades
respectively. It's a different story at the more
senior levels, with only 7.18% of the Senior Civil
Service in the department being BAME. Given
the department has the highest representation

of BAME staff across Whitehall, this is a

stark disparity.

The lack of senior BAME representation contrasts
sharply with the large internal pool of BAME
people from which the department can draw.
This pipeline of future talent needs careful
consideration to ensure that the department’s
processes do not lead to disproportionate
outcomes. This disparity was one of the issues
before the Court in the Essop v Home Office (UK
Border Agency) [2017] UKSC 27 [2017] |.C.R.
640 challenge in which the Supreme Court found
that the test for Executive Officers to be promoted
had a statistically significantly lower pass rate

for BAME candidates. This type of potentially
indirectly discriminatory barrier to promotion fell
to be “objectively justified”2% (the Supreme Court
did not carry out this exercise but remitted the
matter to the Employment Tribunal to consider). A
disparity of this scale between the top and bottom
of an organisation calls for careful internal analysis
as to whether there are hidden barriers within the
organisation which are holding BAME candidates
back from career developments. It does not prove
that there is indirect discrimination but it raises
the question. After the interviews | was left with
the unfortunate impression that, despite some
relatively small numbers of senior officials having
undergone training, there was still a large amount
of work to be done to ensure that the department,
especially at a senior level, understands the
nature of indirect discrimination. There appears
to be too little understanding of the fact that that
racial disparities caused by policies or practice,
whether in the field of home office operations,
services or public functions, or their own human
resources, should trigger a closer look, so as

to ensure that hidden indirectly discriminatory
barriers, which cannot be objectively justified, do
not remain in place.
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Departmental performance on diversity and
inclusion (D&l) training is low. It is improving but
remains well below the departmental requirement
for everyone to complete the two mandatory
“e-learning” courses (Unconscious Bias and
Equality and Diversity Essentials) every two
years. Our analysis of internal data shows that
completion rates for Unconscious Bias training
were higher across all areas of the Home Office
than for Equality and Diversity Essentials. The
three operational areas of the immigration system
(BF, IE and UKVI) all had higher completion rates
than the rest of the Home Office — which includes
the policy-making areas of the BICS system (for
whom data couldn’t be identified separately). But
while completion rates have been rising steadily
since 2015, even the best-performing area (UKVI)
only had a yearly completion rate of approximately
30% for Unconscious Bias training and 24% for
Equality and Diversity Essentials for the first 11
months of the last reporting year.2” The figures for
the rest of the Home Office excluding BF, IE and
UKVI showed a completion rate of approximately
15% for Unconscious Bias, and 10% for Equality
and Diversity Essentials over the same period.

The issue is just as pronounced among senior
leaders. A briefing prepared for the Home
Secretary in October 2018 said:

e “We are reviewing the mandatory learning
offer to build greater governance,
compliance and assurance.

e This will include targets to increase take
up of mandatory induction learning on
inclusion from the current baseline of 20%
to 50% in 12 months, with the longer-term
ambition to achieve 100% completion
rates.”

The low completion rates for members of the
Senior Civil Service (SCS) on mandatory D&l
training in particular is a cause for concern, when
the same briefing also identified the results of a
test undertaken by a Chartered Psychologist at
an SCS conference in 2018. Here, 59 out of 232
Home Office SCS were tested on unconscious
bias, and for 13 (or 22%) the result suggested
they had an ethnicity bias at a level affecting
behaviour. Of those, nine had a bias in favour of
non-BAME people, and four had a bias in favour
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of BAME people. While these bias figures were
higher than the police (19%) and professional
service providers (18%), they were much lower
than law (38%), academia (37%), and local
authority and financial services (29%).2%®

The department’s current Diversity and Inclusion
Strategy does refer to some of these disparities.
But training alone does not address the disparity
between those at lower grades and the diversity
of those higher up. The strategy states that the
Home Office will “widen representation and build
a talent pipeline” of BAME people, people with
disabilities, women, LGB individuals” but does not
set out in detail how this “pipeline” will be created,
save that it will be done through “positive action
initiatives” including corporate talent programmes,
The Network, BAME Champions and Shadow
Race Board, and through developing a “BAME
sponsorship programme.” This does not provide
any meaningful detail. The policy does not set
any targets to require training so as to seek to
consider representation within its workforce.

Nor does it set out how the department aims to
challenge confirmation bias, unconscious bias or
racism within the department. In addition, unlike
its predecessor strategies, the strategy does

not have enough of an external focus, with no
consideration of the department’s connection and
interaction with the public, in particular and its
impact on different communities and cohorts.

These are significant omissions, particularly in
light of the Windrush scandal and the fact that
previous versions of the policy did address these
areas. Equal opportunities in employment are a
cornerstone of any department or organisation
and are necessary to place that organisation in
the best position to ensure any services or public
functions are discharged in accordance with
good standards of equalities practice, and with
the law. However, a pure focus on internal human
resources equalities issues is unlikely to ensure
that the lessons from Windrush are learned. What
is required are greater root and branch changes,
and we return to this in part 3 which considers the
department’s corrective measures.

Promisingly, the strategy’s title, Inclusive

by Instinct, sets a high ambition for making
inclusiveness second-nature across all of the
department’s work. It also says the organisation’s
aim is to encourage ideas and challenge. But it



doesn’t say how it will achieve these objectives,
an important point given the pace and depth of
change the department needs.

The department has said recently that it plans to
bring in various diversity and inclusion initiatives.
These include mandatory training of all Senior
Civil Servants in equalities and the public sector
equality duty, as well as plans to review its activity
in response to the government’s Race Disparity
Audit. This is, of course, welcome. But to be

truly transformative, the department needs to
demonstrate a genuine commitment to addressing
these longstanding issues by having a coherent
strategy, with clear and challenging measures for
success, and clear accountabilities at a senior
level. Otherwise, the department risks these
actions being seen by its staff, and the public it
serves, as no more than cosmetic. Following the
judgment in Essop v Home Office (UK Border
Agency) [2017] UKSC 27 [2017] I.C.R. 640 |
would hope that the Department will focus on
whether there are hidden barriers to progression
and what can be done to ensure that careers of
all of the department’s civil servants can progress
with equal opportunity.

2.4.10 Implementing the hostile environment:
how policy affected people

Policy implementation is where the government
puts designed and developed policies into effect.
Policy and operational areas of a department
translate agreed policy into guidance and
processes (sets of instructions). These then
dictate how operational processes and practices
will combine to turn the policy intent into reality. It's
here where the people of the Windrush generation
felt the policies’ impact, for example when making
applications, paying fees, or looking for redress.

How successfully policy is implemented depends
on how well policy-making is connected to the
parts of the organisation that deliver the policies.
Broadly, there are two ways to develop and
implement policy in operational organisations like
the Home Office. One is to embed policy experts
in the operational areas. This brings policy and
operations closer together but can limit strategic
oversight. The other approach is to put policy
experts at the core of the organisation, away from
the operational teams. This gives a consistent
strategic approach across the whole organisation,
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but risks disconnecting the policy function from
those who deliver its intention.

Over the last 15 years, the Home Office has taken
both these approaches to varying degrees. The
department also cut operational policy functions
like this significantly in 2013 when it disbanded
the UK Border Agency and brought immigration
policy back into the policy group. In the process,
it is possible that it lost some of its corporate
knowledge, institutional memory and insight, and
with them potentially some of its ability to avoid
crises. One senior official reflected:

“So, it’s not just policy and as part of that |

think it would be legitimate to reflect on the
consequences of breaking up the UKBA and
re-fragmenting the system that had been brought
together. The 2013 decision to do that had
understandable reasons ... | understand all that
but in reality it makes it harder in some ways to
stay connected because we have been told to
have a different organisation, to have different
cultures, so we all go off and create our own
strategy teams, our own customers plans, our
estates, our teams, and you have to work doubly
hard to reconnect.”

Windrush Lessons Learned Review | 95



PART 2 | Why the scandal happened

In an organisation as large as the Home Office,
it's unsurprising that, at times, the link between
functions breaks down, particularly for those with
differing or specialist roles. This fault-line was
apparent in the May 2019 Independent Chief
Inspector of Borders and Immigration inspection
of the Home Office’s approach to illegal working.
It saw a persistent “disconnect” between
Immigration Compliance and Enforcement (ICE)
teams and Criminal and Financial Investigation
(CFl) teams.?® Operational leaders from UKVI
and |E told us they felt involved in planning how
to deliver policy changes, but not always in
developing the policy. This sometimes left them
without a complete view of the policy’s restrictions
and limitations.

This perceived separation of the teams which
design and agree the policy, and those which
implement it on the ground does not facilitate

a shared understanding of what the policy is
meant to achieve and how it's delivered. This
situation, accompanied by a lack of formal policy
evaluation, makes unintended consequences less
likely to be anticipated or tackled. A senior official
describes what can happen as a result:

“We filter out all the bad stuff, [like a] frontline
officer say[ing] something about the way policy

is working. [So] by the time it reaches those that
are in charge of changing it, they haven'’t heard
all of that stuff, the colour that brings it to life...and
somehow | think we just need to move all of that
and let people see the reality.”
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Making applications

“Normal practice [is that] the department
says, ‘Thank you for your systems
application, I'm sorry you don’t meet the
criteria...go away and work out what to do
about it.” What we could do is say, ‘Thank
you for that application, we’ve looked at

it, we've refused you on that, however
we've decided that you merit this status
instead.” That would be quite a big shift
of approach.”

Senior official

“For the Home Office in particular, there is a
general presumption that people may be lying
about their immigration status — even where
there is no corroborating evidence to suggest
that is the case. Indeed, the Windrush

Britons often had compelling anecdotal and
other evidence demonstrating their lengthy
residence in the UK; it simply was not in the
form required by the Home Office.”

Chartered Institute of Housing, response to
call for evidence

Many members of the Windrush generation have
said how hard it was to understand what type of
application they should be making, to navigate
the system and to find the proof of residence the
Home Office demanded. Even for those people
who did have extensive records, often this was not
enough. In part 1 we referred to a man who told
us he’d been to primary and secondary school

in the UK, been registered with a GP and had a
National Insurance number since he was 16, yet
still the Home Office told him there was “no trace”
of him. A former serviceman told us that although
he’'d served in the UK armed forces, he was told
he didn’t have enough documentary proof of his
status. He was so frightened of not being allowed
back into the country that, for years, he’'d refused
his wife’s requests for a holiday, telling her instead
that he was afraid of flying.



Why the scandal happened | PART 2

Windrush Lessons Learned Review | 97



PART 2 | Why the scandal happened

There has been very little attempt to guide
people and help them understand the application
process. A senior official admitted: “My

biggest reflection really, from the outside in,

is what a difficult organisation we’ve been to
seek help from.”

Automating application processes helps many,
especially if they understand their status and
needs and their applications are straightforward.
It also saves money and should lead to greater
consistency. But it’s a barrier for people who are
less comfortable interacting online or need help
to understand which application route best fits
their status. The demographic of the Windrush
generation makes them less likely

to use online services often.
And even when applicants
had legal advice, their
representatives often
struggled to identify the
right application route.

These difficulties are
made worse by a

lack of advice from
contact centres or
caseworkers. Letters

to applicants don'’t
include caseworkers’
contact details to enable
them to raise queries,
and contact centre staff
don't offer advice, but instead
simply refer people to published
guidance. A senior official said:
“It becomes very, very difficult to talk to

anybody about your case... we haven't got a
system which allows those people who, frankly,
merit a conversation or need that support.”
Another senior official said: “We do make it very
difficult for applicants to speak to us. We do not
provide advice as we are terrified of litigation and
we do not let people follow up on an application.
Call centre staff can only reiterate what is on

the website.”

Responsibility (the burden of proof) for providing
the documents to support an application clearly
lay with the person applying even though
applicants already had the right to reside.The
standard of proof which applies in immigration
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“The onus (s not on
them to tell us, it's on
us to find out, but we

don't know!

Pauline

cases is the civil standard: “on a balance of
probabilities.” This means that the individual has
to prove that it is more likely than not that they
have been here for as long as they claim. In our
analysis of the 164 case files there is evidence
that the Home Office had set the standard much
higher-asking people for evidence for each

year that they had lived in the UK (which for the
Windrush generation was often over 40 years),
and in some cases more than one document per
year. We also heard similar accounts from people
who attended our roadshows. This is akin to the
standard set in the criminal justice system of
proving their status “beyond reasonable doubt”.
This interpretation of the standard is wrong in law.

No one in the department knew the
origin of this requirement, which
a senior official confirmed
to the Home Affairs
Committee wasn't in the
department’s guidance
to caseworkers.20
The fact that such
a practice was
adopted in parts of
the organisation,
yet its origins were
unknown, is also
indicative of the culture
of the department.
This standard of proof
was clearly unreasonable,
especially considering that the
Windrush group were confirming
a right, rather than making a fresh
application for status. The application of
the standard of proof, and the department’s
approach should have been much more sensitive
to their circumstances. As Adrian Berry (Chair,
Immigration Law Practitioners’ Association) stated
in his evidence to the Home Affairs Committee:

“There is one thing to say: if you want a grant of
something, the burden of proof is on the applicant
who seeks to prove their entitlement. Even in

that context, the question of what constitutes
sufficient proof is a moot point, but where you
have an automatic right, you are not asking for
something to be granted to you... There is no
need for it where people already have rights and
can quite clearly evidence they have been living



ordinary lives in the UK for decades. It is a choice,
ultimately. There is no stipulation. If you are asking
me is there a rule that requires decision-makers to
act in that way, no, there isn’t.”2"

For many members of the Windrush generation,
these documentary requirements became a

huge and often insurmountable barrier, given

how long they’d lived in the UK. Nonetheless,
people showed us copious amounts of paperwork,
evidence and correspondence they’d built up
over the years. With the onus being on them, not
the government, to prove their identity, applicants
worked tirelessly on compiling their evidence.

The photograph shows crates filled with
paperwork. Those being asked for it felt
completely helpless. No matter how much
proof they collected, the response was still
the same:

“| gave them all my National Insurance
number which I've had since 16, I'm 58. I've
given them my hospital number, it says 9th
January 1964...so | did everything by the
book...| had school letters, doctors’ letters,
doctor’s registration letters...letters from other
family members... the medical report alone
should have been enough, surely.”

Joycelyn
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Linked to these feelings of helplessness and
frustration was a sense of disbelief. People
couldn’t understand how or why the government
didn’t already have the information or weren'’t
communicating across departments to access it.
For example, Gloria sourced all her school reports
at the local library, alongside years of National
Insurance contributions from HMRC, but was told
that she couldn’t be traced.

‘| came to England on the

30/11/1970 and my mum

took me to the doctors on

the 31/12/1970. | sent them

everything. | sent them my

doctor’s files...they just kept

on and kept on...l wish that they had just
said in the first place and been honest and
says, ‘Well, we can't locate you,” but | couldn’t
understand [why] they couldn’t locate me? |
went to the library...and | could locate myself
there, they located all my reports, my school
reports.”

Gloria

“We even contacted HMRC
and got a National Insurance
contribution breakdown from
1976 to 2011. They said that
wasn'’t enough.”

Gloria’s daughter, Chanince

While staff from other government departments
told us they couldn’t go back more than 25
years because records had been archived,
the Home Office still expected people making
applications to do so.
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This approach also
destroyed people’s faith
in the system. Veronica
described her father,
who couldn’t read or
write, as taking what he’d been
told — that his original “black book” passport
was all he needed — at face value and never
questioning it.

“Daddy never took out British status because
his contention was that he was already a
British citizen. He'd been told that, he’d been
invited here. He said he got his black book,
his original passport and that was sufficient.
My father was not a literate man. He's very
much stuck in the world of what he was told.
Who would know that all these years later,
because of the decision that was made then,
that it would have affected him and others so
badly.”

Veronica

For years, he’d travelled back and forth

to Jamaica on these documents without

a problem, so his assumption seemed
reasonable. Nonetheless, when problems
started, Veronica took on a sense of personal
guilt and blame. As a professional woman
who’d always been seen as “the sensible
one” in the family, she felt that perhaps she
should, or could, have done something
before this became an issue.

“At that time, | wasn’t blaming anybody or
anything...l really didn’t know what had
happened, | was blaming myself... and,
rightly or wrongly, | think | felt that my family
was blaming me, because I’'m supposed to
be the ‘brainy one’, I'm the professional, I'm
supposed to know, you know? | work in these
systems, you know, and I’'m not shabby, so
I’'m supposed to know what’s going on!”

Veronica
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She wasn’t the only person to feel this way.
Others reported feeling they’d failed in some
way, and that perhaps they could have done
something to prevent what was happening
to them and their family. For some, the
process began to undermine their sense of
identity. After the Home Office repeatedly
rejected her claim to status citing lack of
evidence, despite the extensive paperwork
she’d collected, Gloria began to question her
history:

‘| didn’t know who | was...at one stage |
thought, ‘did my mother really have me, am
| my sisters’ sibling, or am | adopted?’ So,
you're lost, you don’t know who you are.”

Gloria

While the Home Office appeared confident
in the decisions it was making, there

was simultaneously an apparent lack of
organisation. People we spoke to recalled
that the department misplaced letters

and information they provided. They

also described being given conflicting
messages from different members of staff.
We heard examples of confusion over where
responsibility lay, with some participants
being passed back and forth between UK
officials and officials from their country of
origin. Gloria’s daughter recalled trying to
access her mother’s records:

“We don’t have your passport records,
because you applied for your passport in
Basseterre in St. Kitts. You have to contact
the high commissioner of St. Kitts Barbados’
...They said, ‘No. All those documents are in
the United Kingdom; they'’re in London.” We
went back to them: ‘No, we don’t have them.
Contact St. Kitts embassy. It's got nothing to
do with us.” ...and we were just going round
in circles.”

Gloria’s daughter, Chanince



The combination of pressure to meet targets
(discussed in detail later), decision-making based
on checklists, and the high standard of proof
expected of applicants led to a cultural tendency
to reject applications based on an assumption
that individuals weren’t in the country legally.
While standards may not have been explicit in
the rules and guidance, their phrasing creates

an environment for staff to reject rather than be
proportionate or objective in each case.

Application fees

“What we've also done is put up all the fees
for what we used to call permanent migration
products, citizenship settlement, and that

has failed to recognise that those are very
different groups...you’ve got [a] businessman
that’s decided, well, actually | really like it
here so I'm going to live here, and £1,500 |
don't really have to think about very much,
versus a Windrush generation person for
whom even the £220 for the No Time Limit fee
was a lot of money, let alone a four-figure sum
for citizenship.”

Senior Official

Since 2013, application fees for naturalisation or
registration as a British citizen have increased
sharply by over 55%. When challenged about
the level of fees in the House of Commons First
Delegated Legislation Committee on 2 February
2016, the Immigration Minister said:

“We are looking to larger fee increases for

what we consider to be the non-growth routes

by up to 25%, which includes nationality and
settlement fees. We believe these fees reflect the
considerable benefits and entitlements available
to successful applicants.”?'?
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This idea of linking cost to the perceived value

of immigration status is supported by the Home
Office’s impact assessment for the Immigration
and Nationality (Fees) Order 2015, which says:

e ‘“that those who use and benefit directly from
our immigration system (migrants, employers
and educational institutions) contribute
towards its costs, reducing the contribution of
the taxpayer;

e that the fees system is simplified
where possible, aligning fees where
entitlements are similar;

e that fees are set fairly, at a level that reflects
the real value of a successful application to
those who use the service.”?®

Alongside these substantial fee increases, there’s
little evidence that the impact on people was
effectively considered. Indeed, none of the Fees
Orders or Regulations produced since 2016,

nor any of the published supporting documents,
appear to have considered the social or welfare
impacts on people looking to become naturalised
or register their entitlement to British citizenship.

A report by the Independent Chief Inspector of
Borders and Immigration (ICIBI) from April 2019
asked for evidence from third-party organisations.
It reported that the Project for the Registration

of Children as British Citizens (PRCBC) and
Amnesty told inspectors that the absence of a
fee waiver trapped destitute and disadvantaged
people and families in repeated cycles of leave to
remain applications, where they might succeed in
having the fee waived. The effect was to prevent
them from establishing a firm and permanent
connection to the UK, despite the fact that they
were legally entitled to British citizenship.?'
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Access to redress 2.4.11 The organisational climate and its
impact on casework

“Those who stayed to fight their cases were
met with the next horror, the crippling cost Making decisions
of fighting for your right to stay because of
sweeping cuts to legal aid for immigration
cases.”

Movement for Justice, response to call for “You are asking people to do mutually
evidence contradictory things for the vast

majority of applicants. You want them

The Legal Aid, Sentencing and Punishment of to be welcoming and efficient and say

Offenders (LASPO) Act 2012 brought in significant ‘welcome to Britain. Here’s a country
changes to the Legal Aid regime in England and
Wales. Led by the Ministry of Justice its aim was
to fulfil the Coalition Government’s intention to
make the system “work more efficiently”.2™

that works well, that welcomes you, that
wants you' For a very small minority you
are asking the same people dealing with
a similar-looking application to say, ‘no

The changes were accepted as “contentious” we don't want you in this country, and the
in 2017 by then Minister of State for Courts and individual pressure that puts on those
Justice Dominic Raab MP2'¢ and were widely decision-makers is huge. It is a very, very
criticised for restricting people’s right to access the unusual job in that regard ... Certainly
justice system if they didn’t meet the new eligibility at the time | was Immigration Minister
requirements for Legal Aid and couldn't afford ... the immigration numbers were so

to use a lawyer themselves. For the Windrush high that the system was inevitably

generation, the changes meant that those facing creaking [and] it couldn't quite cope ...
problems with documentation often couldn’t access so | suspect that a combination of those

advice on how to resolve their situation. . . . .
factors meant that in individual cases

The legal and voluntary sector responded to bad decisions were made:

consultations on the proposed cuts to Legal
Aid. Many said it would increase discrimination Minister/former minister
against all migrants and ethnic minorities and
that the policy response and likely impact were
disproportionate to the issue.

Staff have commented that, over time, the
The impacts of the hostile/compliant environment ~ drive has been to consider applications without

were exacerbated by the lack of access to speaking to people directly. While case workers
Legal Aid for those who would otherwise have used to do many more face-to-face interviews,
been able to get advice to demonstrate their the department moved away from this and

legal status with a relatively straightforward and has effectively taken the individual out of case
comparably low cost “No Time Limit” application. ~ management. Former Home Secretary, Amber
This situation was made worse by the Home Rudd recognised the disconnection between the
Office’s caseworkers not being empowered to system and the people at the centre of its work in
give applicants advice and support with making a statement to Parliament in April 2018:

applications. The reduction in the number of

appeal routes for immigration decisions from 17 to ~ “This is absolutely about a change of culture,
five (with a further two recently created that relate ~ Which | will be trying to ensure trickles down the
to the EU Settlement Scheme), limiting the number ~ Department. Let me be quite clear that | am not
of times someone’s circumstances could be re- blaming anybody else. | am saying that | want
examined, made it even more vital for individuals 0 ensure that there is more time, focus and

to make the right application and get the decision ~ resources so that there can be more engagement
right the first time. with individuals, rather than just numbers.” 27
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Cost per decision for all migration applications

2016-17 3,967,102 £643,480,000 £162
2017-18 3,973,681 £612,768,818 £154

In-country visa products attracting a fee

Fee Fee Fee Percentage Estimated
2016-17| 2017-18| 2018-19 change from unit cost

(£) (£) (£)|  2017-18to 2018-19
2018-19 (%) (£)

Naturalisation (British
Citizenship) Single, Joint, £1,156 £1,202 £1,250 4.0% £372
Spouse

Nationality (British
Citizenship) Registration £1,041 £1,083 £1,126 4.0% £372
adult

Nationality (British

Citizenship) Registration £936 £973 £1,012 4.0% £372
child
Nationality Right of Abode £272 £321 £372 15.9% £372
Nationality

: : £272 £321 £372 15.9% £372
Reconsiderations

Status / non-acquisition

()
letter (Nationality) £198 £234 £250 6.8% £272
Indefinite Leave to Remain
(ILR) — Postal — Applicant/ £1,875 £2,297 £2,389 4.0% £243
Dependant
No Time Limit Stamp Postal £308 0037 0009 -3.49% 0008

— Applicant/Dependant
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A senior official reflected: “I think with [the] case
working culture, what ... | used to rail against was
they never met a migrant and somehow lived in a
kind of bubble where the most important thing was
how many files you got through.”

Caseworkers themselves were put under
significant pressure to deal with high volumes of
cases, often without the tools they needed to do
an effective job. An internal review after the DNA
scandal, which was later the subject of the Darra
Singh review, said the casework system contained
over 40,000 pieces of guidance over seven IT
systems. A search for “immigration rules” on the
Gov.uk website produced nearly 42,000 results
and this information was supplemented by seven
other types of local and national guidance tools.?'®
Clearly, the current system is too complex, and
caseworkers need better support to carry out their
significant responsibilities.

Caseworkers also find themselves in a system
that asks them to make a large number of often
life-changing decisions but denies them the
autonomy more senior staff would enjoy. A senior
official said:

“They’ve got massive responsibility. They're
making decisions about people’s lives...they're
not treated like they are very senior in the
organisation, so they might not feel like they’ve
got much autonomy. Can’t take a day off without
asking your boss and yet you’re making a decision
about whether this person can stay in the UK.

“On a year-to-year, even month-to-month, basis,
there was undoubtedly, and still is, pressure on
the system to deliver more with less...in very
simple terms, a case worker or a case working
team needs to deliver more decisions every
year over time.”
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Meeting targets

“I think the staff at the Home Office, they
should be trained properly, and it should
not just be about targets...a quota of
people that they've got to send back home

because of the government’s policy. The
law’s one thing, but then you need to look at
the humanity of it as well”

Pauline

BICS has a range of internally set performance
standards. These have been set in different

ways over time, depending on the organisational
structure and the senior team in place at the

time. Generally, senior managers have set the
targets, though often in response to ministerial
expectations to “do more”. These kinds of
measures are not unusual in large organisations,
particularly those that make volume decisions or
process a large amount of information. Targets are
not in themselves harmful; they can be helpful to
improve the quality and speed of the service the
public receives. They can also be used to drive
internal performance against a desired outcome.
Where targets have to be used cautiously is when
they lead to unintended behaviour or outcomes.

For example, UKVI publishes “service
standards”?'® with processing times for standard
applications. Applications deemed complex are
considered outside of these standards.

One person told the review of the way the
pressure to meet the service standard influenced
decision-making. In one case, they said they “hid
the casefile” when they wanted to request more
evidence for a citizenship application, though it
would have been quicker and easier for them to
refuse the application. They did this because they
knew they might be challenged for not meeting

a target for concluding cases. One member

of staff said that “meeting service standards is
like a religion”.



Like UKVI, IE’s day-to-day work has been
dominated by targets. In IE, the focus has been
on the number of “returns” — people removed

from the UK — both enforced and voluntary.

IE monitors its performance through several
activity and output measures. They include
completed removals, raids on premises and
identifying and arresting people living and working
illegally in the UK.220

The review has received evidence that suggests
that the need to demonstrate success against
internal operational targets led to a search for the
cases most likely to result in voluntary departure.
A senior official serving in immigration during 2013
and 2014 recounts: “We would predict a number
of removals that would be achieved. There'd

be a whole range of targets including number

of removals, number of voluntary departures,
number of foreign national offenders that would
be removed. So there’'d be a...range of targets
across the organisation.” The official reflected that
(in their view, with or without targets) staff would,
“pick the low hanging fruit...because you go
into.... operations, the poor illegal immigrant has
got his passport in his pocket, he’s arrested and
on a plane within 24 hours probably ... because
there’s no obstacle to get the person out the
country...so that’s the easy.... Low-hanging fruit

if you like.”

Targets also had an effect beyond how individual
cases were dealt with. A former member of IE
staff remarked that “because of the pressure felt
on targets there was an unquestioning attitude
towards hostile environment measures as anything
that put pressure on migrants was seen as

a good thing”.

A culture like this makes it all the more important
for staff to have the responsibility to challenge
decisions if they believe they’re inappropriate.
Tellingly, in the Home Office People Survey??
results, only 41% of respondents felt it was safe to
challenge in the department. “Safe to challenge”
scores were particularly low for BF and IE. Here,
the scores were especially low among black and
Asian respondents (BF: 34% Asian, 34% black; IE:
40% Asian, 32% black).

Senior officials noted the strains caused by the
pressure to deliver. One said: “The Home Office
had some of the lowest [People Survey scores]
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... And because of what that meant for people’s
sense of commitment to the mission or missions
and their engagement and their commitment to the
organisation, and particularly against a backdrop
of a very tough environment where people, it
seemed, felt exposed, this was worrying.” Another
told us: “The people survey will show that there

is bullying, harassment and discrimination issues
of all sorts, way more than most departments,
certainly way more than the world out there, in
some areas to a very worrying level.”

Bullying, harassment and discrimination

is addressed through two questions in the
department’s People Survey: “During the past
12 months have you personally experienced

(1) discrimination at work or (2) bullying or
harassment at work?” Scores in the Home Office
show that 16% of staff experienced discrimination
and 14% were bullied or harassed at work in
2019, compared to the Civil Service averages of
12% and 11% respectively. These scores have
improved from peaks during 2015 and 2016

at the Home Office; 19% of staff experienced
discrimination at work in 2016 compared to 12%
in the Civil Service, while 16% were bullied and
harassed at work in 2015 compared to the Civil
Service average of 10%.

Training

The pressure within the immigration system to
meet targets often fell on caseworking staff, faced
with ever-increasing guidance intended to help
them navigate an increasingly complex system.
They would have to deal with legislation that

is challenging even to specialist professionals

of many years’ standing. Considering the
importance and complexity of their work, we
found no evidence of a consistent approach to
training across caseworking teams. It appears
from focus group discussions that each business
area was responsible for developing its own
training packages, despite senior managers from
different caseworking areas raising concerns
about the complexity of the environment in which
caseworkers were operating.

Training for caseworkers is understandably
focused on the current relevant legislation and
policies that relate to the types of applications
or cases that they will usually see and make
decisions on. However, given the frequency of
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amendments to the legislation, there is often very
little focus on the impact of legislative changes or
changes to its interpretation or application over
time. This is central to the Windrush story as,
without the proper historical context, it was likely
that caseworkers would simply not have known
how and why the Windrush generation were being
negatively affected. Through the prism of the
present they were not able to see how legislative
changes in the past would come to mark them out
as exceptional cases.

To magnify the issue, casework managers
identified that there has been so much legislative
change over the years that it has been difficult

to identify what laws, policies or guidance were
in force at any time, and that the Home Office
has historically been poor in maintaining a
“corporate memory” that would enable them to
find out. Similarly, in the past and in a lot of areas,
caseworkers have followed the guidance set

out for them and have not been encouraged to
challenge decisions where the guidance has led
them to what they felt was the wrong outcome,

or a decision made by another team that they felt
was incorrect.

Lack of discretion

The pressure to resolve large volumes of cases
also restricted the ability of staff to routinely
exercise discretion in their decision-making. Our
review of the Windrush case files shows decisions
were made by completing a checklist rather

than assessing or evaluating an application, and
the rationale for the ultimate decision was rarely
recorded. If case workers did ask for advice,

or get it, in most cases this wasn’t recorded

on the system.

Examples of more effective practice from

other organisations, including policing and the
Crown Prosecution Service, show that informed
use of discretion, guided by a framework or
code of ethical decision-making, promotes
better decisions.??

UKVI and IE both have a three-tiered quality
assurance system. For UKVI this comprises:
frontline assurance by line managers; assurance
by the Operational Assurance Security Unit
(OASU); internal audit and the ICIBI. Until
relatively recently, these arrangements operated
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on the basis of considering 2% of case files,
irrespective of complexity or risk. We found
evidence of quality assurance of decision-
making, however, there was also little evidence
of supervision being recorded, or of using the
information to improve casework, which was
noted in the recent reviews into DNA evidence.??
We would expect to see more evidence of line
managers dip-sampling cases to check that
decisions are correct, and the rationale to be
adequately recorded — and more encouragement
of case workers to seek support and advice in
complex cases. More recently, the department
has begun to adopt a more rounded approach
to improving the quality of casework decisions,
including establishing a Chief Caseworker Unit
and how it manages risk (explored further in part
3), although there’s still room for improvement.

Use of language

The choice and use of words undoubtedly reflects,
and also influences, an organisation’s culture.

In a system focused on process and throughput
rather than on individual applicants, it's even more
important that language doesn’t widen the gap
between people and their experiences and those
developing policy and deciding their cases.

The impact of “aggressive use of jargons and
clichés”?* in government and the Home Office
has previously been noted by David Faulkner,
former Senior Civil Servant in the Home Office.
He said: “Government regularly uses images
and terminology of confrontation and warfare,
with ‘criminals’ as an implied enemy who is of
less value than the ‘law-abiding’ and ‘hard-
working’ citizens and from whom they are to be
protected.??...Such language can also be heard
as an encouragement or justification of abuses
of power and due process. Its effect can be to
deepen social divisions and increase the anxiety
which the government itself wishes to prevent.”#?

Minutes from Net Migration Board meetings
convey a sense that the Home Office was at times
comfortable using language that might be seen as
unsuitable in a professional working environment,
including suggestions that migrants might be
‘playing the system”, and, during a presentation
on Human Rights claims, suggestions that “we
should be bringing the ‘guillotine’ down”. While
this does not suggest anything about behaviour



towards individuals, it does highlight the need to
consider the nuance of language, especially in the
context of formal high-level meetings, which can
set the tone for the organisation.

The term “hostile environment” has been
controversial in the department, and in time it

has been “softened” to become the “compliant
environment”. Terminology such as “illegal
immigrants” has also caused concern and debate.

“[W]e object to the use of the term ‘illegal
immigrants’ which is both inaccurate and
inflammatory. Only an act can be illegal. It is
inaccurate to use the term ‘illegal’ to describe
those who have crossed borders through
unofficial routes, as it violates their right to due
process before the law. To refer to a person
as illegal suggests that their very existence is
against the law.”2?

Bail for Immigration Detainees, response to call
for evidence

Government departments should be expected
to use neutral language when dealing with the
public. In the context of migration, in discussing
the system the department usually refers to
people as a group, rather than single cases or
applications. For example:

e ‘. exit checks will all significantly increase
the flow of cases with no lawful right to remain
and ready for removal”2?

e “ .. inthe next year its capacity could be
considered low given the potential stock of
family cases”??®

While we acknowledge that it is not unusual for
organisations who deal with large volumes of
people to use this kind of language, and we were
informed that these terms are commonly used

in international discussion on migration, words
influence day-to-day culture, which, in turn, has
an impact on the attitudes and behaviour of staff
towards people with whom they come into contact.
It is therefore important that their use is balanced
by the use of empathetic language, and that steps
are taken to guard against their use leading to
losing sight of individuals.
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A fragmented system

Fragmentation in the immigration system prevents
case workers getting an overall sense of a
person’s situation, as a senior official explained:

“The system isn’t set up to second guess the
decision-making that has been done. Somebody
makes an application to the Home Office for leave,
or not, and they get it, or not. The consequences
of not getting that leave flow from that in the way
that a court convicts somebody of a criminal
offence. If they’re sent to jail, the jail doesn’t
second guess the conviction. It assumes the
person is guilty.”

Teams across BF, UKVI, HMPO and IE deal

with specific applications. This can result in
caseworkers only considering the application at a
specific point in time, rather than someone’s whole
status or entitlement. A senior official said that the
deliberate separation of visas from enforcement
(announced by the Home Secretary in 2013),
while beneficial in many respects, had meant that
the “end to end” process was not “locked down”.

The Home Office’s emphasis on the case number
rather than the individual as a person supports
this way of working, as does the nature of its IT
systems. One senior official said:

“There’s not many decisions of an enforcement
nature that haven'’t started somewhere else in the
system and they’re on the back of some other
decision taken somewhere else in the system
and what you might find with quite a few of them
is you know those connections didn’t work or the
communications didn’t work or a correct decision
wasn'’t taken much earlier on.”
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2.5 Right to Rent — a case study

As part of this review, the then Home
Secretary, Sajid Javid asked that the terms
of reference be extended to examine how
the government’s Right to Rent scheme
came to affect the Windrush generation.
This is important when considering

the history of that generation and the
significance of the experiences of those
who were denied housing in past decades
due to their colour or perceived lack of
British nationality. Our examination appears
in full in Annex H, but is summarised here,
as it exemplifies the issues covered in

part 2 and shows how they played out in a
specific scenario.

The Right to Rent scheme is part of the
hostile or compliant environment — a set

of government policies to curb illegal
migration by cutting off access to essentials
like bank accounts, driving licences,
employment and, in this case, housing. It
calls on landlords to check that prospective
tenants have a right to rent and refuse
accommodation if they do not.
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2.5.1 The roots of Right to Rent

Consultation on the Right to Rent scheme started
in July 2013, but its origins go back to a draft
Home Office policy from 2006 to limit access to
services and facilities for people with no legal
right to be in the UK.23° At this time the Labour
government was exploring different ways to make
life more difficult for people in the UK unlawfully,
including through ensuring there was a “hostile
environment” for those without status seeking to
access services.?!' By the time of the Coalition
government in 2010 there was also growing
concern about people living in sub-standard
accommodation, often temporary structures or
illegal conversions of garages or other outhouses.
The housing proposals, which by 2013 were part
of the Immigration Bill, were also a reaction to
these “rogue landlords” renting so-called “beds in
sheds” to vulnerable families, young people and
migrants, both with and without status.

Under the 2013 proposals, tenants could show
their right to rent by demonstrating their UK
citizenship or right to reside, while renting a
property to someone who couldn’t do this would
carry a civil penalty for the landlord concerned.

In briefing ministers on the 2013 Bill, officials
stated that the proposal on landlords was the most
controversial of all the measures.

The consultation document considered some of
the equality issues, such as the impact on race
and ethnicity, and listed documents people could
use to show their right to rent. The consultation
response showed that around three-fifths of

UK citizens and over half of non-EEA nationals
disagreed with the principle. Of those who gave
an opinion, 58% said it might result in more race
discrimination in the housing market.?®2 Some,
like the Chartered Institute of Housing, were
concerned that people living lawfully in the UK
might find it hard to produce the documents
they needed.?33

The Home Office responded by promising a
statutory non-discrimination code for landlords
and broadening the range of documents that
showed people’s right to rent. It also published
a Policy Equality Statement which, among other
things, set out the issues that some groups with
protected characteristics might face. but did
not specifically mention the Windrush cohort or
that there was a definable group (defined by



reference to national and ethnic origin who were
most likely to be black) who would be particularly
disadvantaged. Organisations such as the
Runnymede Trust, an independent race equality
think tank, stated that in their view the Home Office
hadn’t adequately considered the public sector
equality duty, and the proposals’ possible impact
on ethnic minorities.?

2.5.2 Passing the Immigration Act 2014 and
roll-out

The Immigration Bill was introduced to Parliament
on 10 October 2013, though the Right to Rent
sections faced opposition from MPs and Lords,
along with organisations including Shelter,

Crisis and the JCWI. Professional bodies like the
Immigration Law Practitioners Association and
the National Landlords Association, also opposed
the measures.?® Despite these criticisms, the
Immigration Bill passed its second reading in

the Commons by the wide margin of 303 votes

to 18, with the Opposition choosing to abstain.

At the third reading of the Bill it passed by 296
votes to 16, with the Opposition abstaining

again. The Bill passed the second and third
readings in the House of Lords as well, and was
granted Royal Assent, with minimal amendments,
on 14 May 2014.

Right to Rent was rolled out in five West Midlands
local authorities in December 2014. For this
phase 1, the Home Office published a code

of practice for landlords on the scheme?®* and
another on avoiding unlawful discrimination.?3”

It also provided the Landlords Checking Service
and a helpline and recruited landlord and letting
agent bodies for a Landlords Consultative Panel
(LCP) to advise the minister and department

on the scheme.

2.5.3 Evaluating Right to Rent

In May 2015, Prime Minister David Cameron said
the scheme would operate nationwide, though at
that stage it was only six months into phase 1.2
A new Immigration Bill went to Parliament later
that year, before the Home Office had published
its evaluation. The JCWI’s evaluation No Passport,
No Home,?*® published in September, alleged that
racial discrimination was happening in the phase
1 areas. The Home Office’s own evaluation the
following month disagreed but agreed that there
was the potential for racial discrimination.?4
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2.5.4 Passing the Immigration Act 2016

Opposition to the 2015 Immigration Bill centred on
the requirements introduced in the 2014 Act, but
also two new features: making it a criminal offence
to lease a property to someone without the right
to rent; and the ability of landlords to evict tenants
with no right to rent without a court order. There
was far more resistance to the 2015 Bill than to
the 2014 Bill, with large turnouts in votes against

it from the opposition parties, and more than

45 proposed amendments to the Right to Rent
sections (see Annex H). Despite this markedly
stronger opposition, none of these amendments
succeeded and at the second reading the Bill still
passed to the committee stage, with 323 in favour
and 274 opposed, and at the third reading the Bill
succeeded by 307 votes to 245. It then passed
through the House of Lords and the Act received
Royal Assent on 12 May 2016.

2.5.5 Raising fresh concerns

A second JCWI report on

the now, England-wide,

Right to Rent scheme

appeared in February

2017 .24 “Passport Please”

said over half of landlords

surveyed were less likely to

let to a non-EEA national,

and 40% were less willing

to let to anyone without a

British passport. A mystery

shopper exercise showed

discrimination by prospective landlords towards
both BAME people and foreign nationals. Also, the
Landlords Checking Service (LCS) wasn’t being
used by agents or landlords to verify permission to
rent, with 85% of the 150 enquiries in the mystery
shopper exercise where landlords were asked to
conduct a check with the LCS going unanswered.

Also, of eleven landlords who had refused a
tenancy because of the scheme, four refused
because they didn't want to make a check,

and five because the tenant couldn’t produce
satisfactory documents. Only one had used

the LCS to get a negative response. The JCWI
recommended scrapping the scheme or bringing
in systems to monitor for racial discrimination and
improve information for landlords, including clear
guidance on the anti-discrimination requirements.
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2.5.6 Mixed messages from monitoring and
evaluation

In March 2018, the Independent Chief Inspector
for Borders and Immigration (ICIBI) published

a similarly critical report.22 Alongside concerns
over whether or not the scheme was achieving

its objectives, it also highlighted stakeholders’
concerns about racial discrimination. This
included statements about the Home Office’s
commitment to monitoring unintended
consequences. When the ICIBI asked what it was
doing, the Home Office couldn’t provide any data
or reports detailing any monitoring.

The ICIBI recommended reconstituting the LCP
with more representatives from civil society
organisations, including ones focusing on
migrants’ rights and

interests. He also

recommended the

department publish

plans for monitoring

and evaluating the

scheme — including

its effectiveness in

achieving its objectives

on illegal migrants,

but also other impacts

including discrimination.

The Home Office

rejected the LCP

recommendation, and partially accepted the plans
for monitoring and evaluation, committing only to
evaluate the scheme’s effectiveness.

In May 2018 the UN Special Rapporteur

on Contemporary Forms of Racism, Racial
Discrimination, Xenophobia and Related
Intolerance, Ms E. Tendayi Achiume,

raised concerns about the impact of

hostile environment policies, including

the Right to Rent, on BAME households

(see Annex H for details of these concerns).24

In June, the Home Affairs Committee report The
Windrush Generation?* said outsourcing the
running of Right to Rent made it impossible for
the Home Office to know how many members

of the Windrush generation had been affected.
The Committee considered it was irresponsible
to carry on relying on a scheme without knowing
whether the hostile environment was meeting its
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objectives or causing injustice. The Home Office
acknowledged it wasn’t possible to know the full
impact, but then Home Secretary said officials
would now be looking at ways to evaluate the
hostile environment measures.?4

2.5.7 Right to redress

One complaint about the scheme was that
effectively outsourcing immigration control to
private landlords made it harder to challenge
any discrimination that might occur. There are a
number of options for challenging government
departments’ decisions, albeit they are not
necessarily straightforward or without cost.
Options include the statutory right of appeal and
making a complaint to requesting a judicial review,
or referring a case to MPs or the Parliamentary
and Health Service Ombudsman. Departments
also have to explain decisions in writing.

For the Right to Rent, people would have to take
legal action against a landlord or letting agent
who they felt had discriminated against them,

a complex and often costly process. In 2018
the Equality and Human Rights Commission
(EHRC) launched an inquiry into whether Legal
Aid enabled people to get justice if they raised a
discrimination complaint in England and Wales.
They pointed out the 60% drop in initial Legal
Aid for all discrimination cases since the 2012
Legal Aid reforms, and significant falls in the
number of people getting face-to-face advice or
winning in court.?4

The EHRC report?* said that, of 33,150 calls
seeking Legal Aid, less than 5% got funding

for help with casework, and only 43 people got
funding for representation in court. More cases
were closed through difficulties demonstrating
eligibility (14%) than had a positive outcome
(13%). Of those, BAME claimants had a lower
success rate than white claimants (17% compared
to 26%). Also, 66% of people who'd experienced
discrimination said they didn’t know how to seek
legal redress. A third took no action, 42% of them
because they didn’t think anything could be done.
Only 5% sought advice from a legal professional.
These findings suggest that court action is an
unrealistic solution for people who feel they've
been discriminated against because of the Right
to Rent scheme.



2.5.8 High Court finds Right to Rent unlawful

On 1 March 2019, the Home Office lost a judicial
review of the Right Rent scheme, brought by the
JCWI.2# The High Court found the scheme caused
landlords to discriminate on the basis of race and
nationality, that the Home Office didn’t have a
satisfactory monitoring process in place and that
its online guidance and codes of conduct and
practice were ineffective.

The Administrative Court made:

a) an Order pursuant to s.4 Human Rights Act
1998 declaring that sections 20-37 of the
Immigration Act 2014 are incompatible with
Article 14 European Convention on Human
Rights (ECHR) in conjunction with Article 8
ECHR (“a declaration of incompatibility”)

b) an Order declaring that a decision by the
Defendant (Home Office) to commence the
Scheme represented by sections 20-37 of the
Immigration Act 2014 in Scotland, Wales or
Northern Ireland without further evaluation of
its efficacy and discriminatory impact would
be irrational and would constitute a breach of
s.149 Equality Act 2010

The Home Office has appealed the decision
to the Court of Appeal. The case was heard
on 15-17 January 2020 and the judgment is
currently awaited.

This review does not have the same scope as
those judicial review proceedings or the pending
appeal. We, however, note the comments of

the judge who observed similar features to

those we have seen evidence of. The impact on
those with protected characteristics, especially
those of the Windrush generation, were not
specifically considered when the Right to Rent
scheme was being developed and legislation
drafted. Nor were they apparently considered in
Parliament. The policy, although applied to all,
has put the Windrush generation at a particular
disadvantage and we have not seen evidence
sufficient to demonstrate that there are benefits
to the policy which justify those disadvantages.
The evidence we have reviewed disclosed an
overoptimistic and narrowly focused review by
officials, followed by a failure to appreciate the
evidence of its discriminatory impact when rolled
out. It seems to be entirely fanciful to expect
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that a code of practice, to which a County Court
would have regard when considering a landlord’s
appeal against a civil penalty, or a discrimination
claim, would be an adequate deterrent against

a temptation not to rent to those in the Windrush
cohort who did not have documentary proof from
the Home Office that they had the right to reside
and right to rent.

The Home Office has since committed to more
evaluations — one to look at concerns over
discrimination, and one to look at the hostile/
compliant environment measures as a whole,

to see whether they’re discouraging illegal
migration. The LCP — now renamed the Right to
Rent Consultative Panel — has been invited to help
design the evaluation exercise for discrimination.
The panel has recommended broadening its
membership to include more representatives from
civil society, such as the police, universities and
groups representing migrants.

2.5.9 Conclusion on Right to Rent

The Right to Rent scheme was introduced to
make it harder for irregular migrants to access
accommodation, and to target the landlords
exploiting them. A former minister told this review:

“‘my anger at things like, on the rental side,
landlords just abusing, exploiting people in
appalling conditions and how, in part, some of the
work was to actually challenge rogue landlords
and to get a stronger join-up so that we were
looking firmly at where there was exploitation
taking place in that way.”

The Landlord’s Checking Service has said it
found people had no right to rent more than 2,500
times, with 567 enforcement visits prompted

by a landlord’s referral. But the evaluation of

the scheme had only just begun at the time of
writing. So far, 511 civil penalty notices have been
issued against landlords (ten for repeat offences).
There have been no criminal prosecutions. The
Independent Chief Inspector said:

“Overall, the RtR [Right to Rent] scheme is yet

to demonstrate its worth as a tool to encourage
immigration compliance (the number of voluntary
returns has fallen). Internally, the Home Office has
failed to coordinate, maximise or even measure
effectively its use. Meanwhile, externally it is doing
little to address stakeholders’ concerns.”24°
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Given the link between irregular migrants and
exploitative landlords, it's easy to see why the
Home Office was motivated to try to change the
system. But it has failed to assess whether the
Right to Rent scheme has worked. At the same
time, it's been given information about the policy’s
impact on ethnic minorities and people with legal
status in the UK.

Right to Rent underlines the deficiencies in
Home Office policy-making outlined elsewhere
in part 2. The department didn’t consider risks to
ethnic minorities appropriately as it developed
the policy. And it carried on with implementing
the scheme after others pointed out the risks,
and after evidence had arisen that those risks
had materialised. The policy also exemplifies
other issues raised by our review, notably the
department’s unwillingness to listen to others’
perspective or take on board external scrutiny,
which stemmed from an absolute conviction,
rather than evidence, that the policy was effective.

2.6 Consideration of race issues within the
parameters of the review

A key concern which was raised by many
individuals from the Windrush generation and their
descendants was their belief that their race had
played a part in the way they were treated.

This is a lessons learned review, in which | have
been asked to consider the factors (including

the legislative, policy and operational decisions)
which led to members of the Windrush generation
becoming entangled in the hostile environment,
why these issues were not identified sooner, what
lessons can be learned, what corrective measures
are now in place and what (if any) further
recommendations should be made the future. |
have been asked to include scrutiny of equalities
legislation, policy practice and principles as part
of the factual scrutiny. This includes considering
whether race played a causative role.

It is clear that the Windrush generation can be
defined as a racial group (by virtue of having
Caribbean ethnic and national origin and that
they, or their direct ascendants, entered the UK
between 1948 and 1973). Almost all members of
this group are black.
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This review does not:

e | ook at comparator cases, to see how those
who are not within the Windrush generation
have been treated. This necessarily means
that | cannot comprehensively compare the
treatment of those in the Windrush generation
with others who have made applications to the
Home Office.

e Assess the reasons of individual decision
makers, for example through testing with
individuals in interview, in relation to:

a) decisions in individual cases

b) the reason for adopting a particular policy
or practice

c) the reasons of the legislature in adopting
certain legislation or statutory instruments

Therefore this review is not making an assessment
similar to that which a Court would undertake,

or a full inquiry with public evidence, subject to
qguestioning, in assessing whether there has been
a breach of section 29 or 149 of the Equality Act
2010 (although | have been asked to consider the
judgment of Spencer J in the JCWI case). This
review has instead been focused primarily on the
department as an institution.

| recognise that an institution is of course made
up by the people within it. | have considered
individuals and individuals’ decision-making
processes in respect of the 164 relevant case
files. | did not interview all of the case workers
who worked on those files. It was not therefore
possible to undertake an exhaustive exercise to
determine whether the decisions made relevant to
an individual’s treatment were on grounds of their
race within the meaning of the Equality Act 2010.

There is a further limitation on whether it is
possible to consider whether race played a part in
any institutionalised manner. It is not possible to
consider equality or diversity data in relation to the
department’s decisions as they do not currently
record an individual’s ethnic origin or national
origin or their colour (although they do have
boxes on the CID system to record occupation
and religion). This has meant that it has not been
possible to see what proportion of refused NTL
applications were made by black people of



Caribbean heritage and compare them with other
racial groups. Without this information | am limited
in the conclusions | can reach. The department is
similarly limited by this lack of monitoring and data
collection. While | appreciate that racial monitoring
data can only be collected, processed and
retained in limited circumstances, it is surprising
that the department has not sought to engage in
any monitoring exercise. Monitoring data can be
particularly useful in identifying trends.

Taking the analysis in stages, | am able to
conclude, in light of all the information gathered
that members of the Windrush generation are

a racial group, some of whom were treated
appallingly. They had the right to remain

but instead some were victims of the hostile
environment measures. Some were removed from
the UK, some spent time in detention, some lost
jobs, homes, healthcare and precious time with
their families. Many lost their very sense of identity.

The “reasons why” this occurred were complex.
They contain elements with a racial aspect, for
example, the development of legislation through
the 1960s, 1970s and 1980s, under which the
Windrush generation were simultaneously granted
a right of abode, while also being deprived of
some important means to demonstrate it. This
racial aspect to the history of the legislation has
been recognised both in case law (East African
Asians v United Kingdom (1973) 3 EHRR 76) and
in earlier parts of this report.

What is clear to me is that the following operational
and organisational failings of the department had
a causative impact on the detrimental treatment
received by the Windrush generation as a result

of their entanglement in measures designed for
people who have no right to be in the UK:

a) Their history was institutionally forgotten.
Accurate records were not kept, both relevant
to individual cases, and the development of
policy and legislation as a whole.

b) The legal landscape related to immigration
and nationality has become more complicated
rather than less so. Even the department’s
experts struggled to understand the
implications of successive changes in the
legislation, the way they interacted with
changes in the relationship between the UK
and Caribbean countries and the impact those
changes had on individuals’ status in the UK.
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c) Opportunities to correct the racial impact
of historical legislation were not taken.
Those administering the 1987 registration
scheme said they intended the advertising
to be informative but not “stimulate a flood
of inquiries.” Publicity leaflets from the
time also explained that there would be no
consequences if people chose not to register
at that time. It is therefore unsurprising that
some did not register.

d) This ought to have been identified as a
risk which was likely to adversely affect
those within the Windrush generation. While
legislation is enacted by Parliament rather than
the department, the department cannot be
absolved of its role in the policy development
or drafting processes.

e) Warning signs and messages were not
heeded. Instead the hostile environment
policy was promoted because of a resolute
conviction that the policy would be effective
and should be vigorously pursued. Warnings
by external stakeholders, individuals and
organisations were not given enough
consideration.

f) Anincorrect assumption seems to have been
made in the impact assessments for the
2013 and 2015 Immigration Bills that those
who were in the country without the ability to
demonstrate it with specific documents were
here unlawfully.

g) When in 2017 the department did identify that
there might be a settled but undocumented
population there was little attempt to
understand the make-up of this cohort. This
was despite the department having identified a
pre-1973 at-risk cohort over a decade earlier.
Overall, | found the monitoring of the racial
impact of immigration policy and decision
making in the department to be poor.

h) When the issue began to emerge at the end of
2017 and the beginning of 2018 there was a
failure within the department to “join the dots”
and identify the particular circumstances of the
Windrush generation and their descendants.

i) The department itself had increasingly
become fragmented, and decision-making
was separated between teams who operated
in “silos”. This led to the risk of cases being
processed without adequate quality control
safeguards.
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i) There was a “target dominated” work
environment within UKVI and |IE, and some
low-quality decision making.

k) Some individual decision makers operated
an irrational and unreasonable approach to
individuals, requiring multiple documents for
“proof” of presence in the UK for each year
of residence in the UK. The department has
accepted that there was no basis for doing this
in its guidance.

l) Internal training had progressively become
less thorough and joined up and there was
an absence of a “learning culture” in the
organisation.

m) The department displayed a lack of empathy
for individuals and some examples of the use
of potentially dehumanising jargon and clichés.
While not directed at the Windrush group
specifically, there was little understanding
of the fact that the department serves the
public as a whole, and that those who are
affected by individual decisions may be
vulnerable and in need of assistance. | did not
however encounter widespread use of racially
insensitive language against those from the
Caribbean within the department.

These organisational failings took place against
an historical backdrop with a racial aspect and
contributed to the detrimental treatment of the
Windrush generation.

There were also other factors outside of the Home
Office’s responsibility which contributed to what
happened to those affected by the Windrush
scandal including:

a) The substantive content of primary
legislation. While the Home Office is
responsible for the development of policy
and the drafting of legislation, historical
legislation and the more recent 2014 and
2016 Immigration Acts were ultimately
enacted by Parliament.

b) Changes (reductions) to legal aid.

c) A history of prejudice towards black people
in wider society.

d) “Risk averse” landlords and employers
who considered employing or renting to a
person who cannot easily demonstrate their
right to remain in the UK as too risky.
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When officials were asked in interview about the
perception of many in the Windrush generation
that race played a part, some interviewees
showed some understanding of why that
perception may have been held by those affected
while others were defensive and focused on
denying that decision makers and the department
were racist. There seems to be a misconception
that racism is confined to decisions made

with racist motivations, akin to bad faith. This

is a misunderstanding both of the law, and of
racism generally.

No official made any mention in answer to

this question or elsewhere in their interviews,

for example when asked about workforce
representation, either expressly or in summary to
an awareness of indirect discrimination.

The concept of indirect discrimination is well-
known, has been present in English law since
the 1970s under the Race Relations Act 1976
and Sex Discrimination Act 1975 and is a well-
established principle of EU non-discrimination
law. It recognises that there may be factually
neutral provisions, criteria or practices applied
generally, which put those from particular groups,
with protected characteristics, at a particular
disadvantage. It is a form of analysis which is

of particular use when considering institutional
obstacles or barriers. It does not require a racial
motivation or for there to be a link between the
provision, criterion or practice (often called the
PCP) and the characteristic, in this case national
origin, ethnic origin and colour:

e a provision, criterion or practice, puts those who
share protected characteristics at a particular
disadvantage (e.g. a racially defined group
such as the Windrush generation),

e actually disadvantages individuals from that
group, and

e cannot be objectively justified.

Therefore, the approach of those interviewed was
surprising, especially at a senior official level,

as the leading Supreme Court case concerning
the Equality Act 2010 definition of indirect
discrimination involved the Home Office as
Respondent and was heard between 2016-2017
(Essop v Home Office. [2017] UKSC 27). The
Home Office ultimately lost at the Supreme Court.
That case concerned performance on a test for



Executive Officers to become Higher Executive
Officers. There was a statistically significant
disparity in pass rates for BAME candidates. The
Supreme Court found that this disparity required
“objective justification” of the test.?*® The Supreme
Court emphasised that, in indirect discrimination
it is not necessary to establish a causal link
between the provision, criterion or practice and
the protected characteristic (i.e. race), but only
between the disadvantage and the provision,
criterion or practice. | say more about this in part 4
in my findings and recommendations section.

The above factors demonstrate that race
clearly played a part in what happened to the
Windrush generation.

| find that the factors listed earlier when applied
across the board particularly affected those in the
Windrush generation and contributed to the harm
suffered by them.

| do not make a finding of indirect discrimination,
in part because my remit is not to conduct

a wholesale analysis of potential “objective
justification”?®' and the review was not set up to
operate a “court like” process. However, some of
the failings set out above would be indicators of
indirect discrimination if the department was not
capable of establishing objective justification. The
department should therefore consider whether
such justification exists and be alive to the risk of
indirect discrimination.

As well as the factors above playing a causative
role in the harm suffered by the Windrush
generation, | am also concerned that:

a) an overbroad view was taken by policy
officials of the scope of exceptions from the
public sector equality duty when proposing
the 2013 and 2015 Immigration Bills

b) during my interviews with senior civil
servants and former Ministers, while some
were thoughtful and reflective about the
cause of the scandal, some showed
ignorance and a lack of understanding of
the root causes and a lack of acceptance
of the full extent of the injustice done. In
addition, some of those that | interviewed
when asked about the perception that race
might have played a role in the scandal
were unimpressively unreflective, focusing

Why the scandal happened | PART 2

on direct discrimination in the form of
discriminatory motivation and showing little
awareness of indirect discrimination nor
the way in which race, immigration and
nationality intersect

c) the department itself has a large BAME
workforce at junior levels; it does not at
senior levels. There does not appear to
be sufficient awareness of the potential
for there to be hidden, potentially
indirectly discriminatory barriers to career
progression. The lack of awareness
was surprising as the Supreme Court
considered this issue in the context of the
Home Office in Essop v Home Office (UK
Border Agency) [2017] UKSC 27

d) there have been low levels of take up of
internal equalities and unconscious bias
training

e) Immigration Enforcement activity included
the racially insensitive “Go home or face
arrest” advertising billboards and “go
home” vans

As a result of these concerns, | carefully
considered whether the concept of “institutional
racism” discussed by Sir William Macpherson
in the Inquiry into the Death of Stephen
Lawrence would be directly relevant to describe
what occurred. This is not a concept defined

in legislation.

Sir William Macpherson stated at 6.4-6.6:

“6.4 Racism in general terms consists of
conduct or words or practices which
disadvantage or advantage people
because of their colour, culture, or ethnic
origin. In its more subtle form it is as
damaging as in its overt form.

‘6.5 We have been concerned with the more
subtle and much discussed concept of
racism referred to as institutional racism
which (in the words of Dr Robin Oakley)
can influence police service delivery “not
solely through the deliberate actions of
a small number of bigoted individuals,
but through a more systematic tendency
that could unconsciously influence police
performance generally”
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“6.6 The phrase “institutional racism” has
been the subject of much debate. We
accept that there are dangers in allowing
the phrase to be used in order to try to
express some overall criticism of the
police, or any other organisation, without
addressing its meaning. Books and
articles on the subject proliferate. We must
do our best to express what we mean by
those words, although we stress that we
will not produce a definition cast in stone,
or a final answer to the question. What we
hope to do is to set out our standpoint,
so that at least our application of the term
to the present case can be understood by
those who are criticised.”

Sir William Macpherson defined Institutional
Racism in the following terms at 6.34.

“The collective failure of an organisation

to provide an appropriate and professional
service to people because of their colour,
culture, or ethnic origin. It can be seen

or detected in processes, attitudes and
behaviour which amount to discrimination
through unwitting prejudice, ignorance,
thoughtlessness and racist stereotyping which
disadvantage minority ethnic people.

“It persists because of the failure of the
organisation openly and adequately to recognise
and address its existence and causes by policy,
example and leadership. Without recognition and
action to eliminate such racism it can prevail as
part of the ethos or culture of the organisation. It is
a corrosive disease.”

That Inquiry found that a finding of Institutional
Racism was supported in that case by:

a) the lack of urgency in investigating the
incident and failing to see its relationship
with race (6.45(a))

b) evidence of negative stereotyping of racial
groups by staff fostered through workplace
culture (6.45(b))

c) underreporting to the organisation by
BAME individuals due to a perception that
their cases would not be taken seriously
(6.45(c))

d) the lack of training within the organisation
of racism awareness and race relations
(6.45(d))
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e) the failure of the organisation to
unequivocally recognise, acknowledge and
accept the problem (6.48, 6.51, 6.52, 6.58)

f) the use of racially insensitive language
and terms by officers/staff without
understanding as to how such language
could be offensive (6.3)

| found evidence of some, but not all, of these
features to be present in Windrush. In relation to
Sir William Macpherson’s limbs (a), (c¢) and (d) |
am particularly concerned that:

e (a) as noted above, the Home Office was slow
to identify the Windrush generation, definable
by reference to race, plus the date of entry to
the UK, was a cohort of significant size

® (c)there had been significant under reporting
by that cohort for the reasons set out earlier.
However, there was not the same level of under
reporting to the Home Office as there was of
underreporting of racist crimes identified by the
Stephen Lawrence Inquiry. The reasons for the
Windrush generation underreporting were either
a lack of awareness that they needed to do
anything, with, later on, a worry that by making
an application they might make things “worse”.
However, this factor is not capable of direct
comparison

e (d) while the levels of training exceed those
found in the Stephen Lawrence Inquiry, levels
were low, and understanding of equality law
and its exceptions remains low

| have not, encountered Sir William Macpherson’s
limbs (b) or (f):

e (b) I do not find the “culture based” conception
of institutional racism found to have existed in
the police force by the Macpherson Inquiry to
have been present in the Home Office in the
relevant review period (March 2008-2018).
Over and above my existing finding that the
department had lost sight of individuals | found
no evidence of stereotypical assumptions being
made on a day to day basis by either senior or
junior staff from the evidence | reviewed.

e (f) As noted earlier, there was evidence of a
culture where some case workers expressed
satisfaction at being able to reject an
application or make a decision to remove, the
use of targets was pervasive and detrimental
to workplace culture and individuals were



required to surmount a sometimes impossible
hurdle or standard of proof to establish existing
rights. However, | found no evidence during my
review of the Windrush Cohort being targeted
specifically for less favourable treatment than
individuals making applications for leave to
remain or for NTL. This does not mean that it
has never happened, as | have previously set
out the parameters of my review, which did not
include a review of “comparator” cases.

| would refer to the department’s responses in
relation to the issue of race, set out above, in
respect of limb (e).

The Home Office carries out different functions
from the police, so it is not to be expected that
these features would appear, if they do, in the
same way in both organisations. In the current
context | have not found, on the evidence

that | have reviewed, that the organisational
failings satisfy the Macpherson definition in

full. Nevertheless, although the context for the
Macpherson Inquiry was different to this lessons
learned review, | have serious concerns that the
factors that | set out in this section demonstrate
an institutional ignorance and thoughtlessness
towards the issue of race and the history of the
Windrush generation. Institutional thoughtlessness
towards race and institutional ignorance were
found to have been elements of the definition of
institutional racism considered in the Macpherson
Inquiry. The department has failed to grasp that
decisions in the arena of immigration policy and
operations are more likely to impact on individuals
and the families of individuals who are BAME,
who were not born in the UK, or who do not have
British national origins or white British ethnic
origins. Therefore, positive care is required,

from top to bottom, to ensure that policies

and guidance are not adopted, and formal or
informal practices do not develop which racially
discriminate, either directly or indirectly. On an
institutional level, the department must be alive
to the need to take positive steps to ensure that
individuals do not experience worse outcomes
for reasons connected with their race, or which
would be indirectly discriminatory. This is why

| have made recommendations which address
how the Home Office needs to change in respect
of race issues.
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2.7. Conclusion to part 2

While the Windrush scandal began to become
public in late 2017, its roots lie much deeper.
Successive rounds of legislation and policy
effectively set traps for the Windrush generation

— people who had come to the UK from the
Caribbean and other parts of the Commonwealth
between the late 1940s and January 1973. First,
they were offered UK and Colonies citizenship

in the immediate post-war period. The 1971
Immigration Act then gave anyone who had
settled in the UK before 1973 indefinite leave

to remain, but it didn’t give them documents to
prove it. Also, the Home Office kept no records of
their status. Immigration controls then tightened
progressively from one government to the next.
Decades later, “hostile environment” measures set
out to control illegal migration by making life in the
UK extremely difficult for those who couldn’t prove
their right to be here. This included restricting
their access to housing, public services and

bank accounts. Some members of the Windrush
generation suffered the as a result.

Over decades, legislation progressively eroded
the rights of the Windrush generation, not least by
narrowing the definition of British nationality. Not
only did the bar become steadily higher, but it
became harder for people to find the documents
they needed to be able to establish their right

to be in the UK. This would later make them
vulnerable to immigration controls. Government
compounded the effect of this by doing too little
to tell people about the changes and how they
affected them, and to help them take the steps
needed to establish their status. The hostile
environment was another step on the long road
towards a more restrictive immigration regime, but
it was also a departure in terms of the scale and
seriousness of the effects which would be directly
felt by individuals.

The department developed immigration policy
at speed, impelled by ministerial pressure, with
too little consideration of the possible impact of
the measures, especially on those from minority
and ethnic backgrounds. By focusing so closely
on policy intent, the department also failed fully
to assess the effect of policy including, crucially,
on those who were legitimately and lawfully
present in the UK.
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Amber Rudd said on 17 April 2018 that she

was, “concerned that the Home Office has
become too concerned with policy and strategy
and sometimes loses sight of the individual”.2%2
She said in an interview that she, “could not
understand, why people would make a decision
to treat people the way they had knowing they’d
been here 30 or 40 years.” It is difficult to disagree
with this assessment. Indeed, the evidence shows
there is an overarching culture in immigration
policy and operational areas which has lost

sight of its role to serve and protect the people
whose applications it considers, as well as the
wider public.

It's clear that, in developing the hostile
environment policy, the Home Office did not
specifically consider the position the Windrush
generation were in. And when risks posed to
people by the new policies were raised, policy
makers did not respond adequately to address
them. The Permanent Secretary of the Home
Office conceded this to the Public Accounts
Committee on 17 December 2018:

“Yes, it has been known in principle, but the clarity
and focus on the point have varied a lot over time,
and | think it clearly was lost sight of as these
policies were developed and implemented. So we
lost sight of that point. Why? | don’t really know,

in truth. I would love to know. | think probably that
people’s minds — their energy, their focus — were
elsewhere. But it is absolutely clear that we lost
sight of this point and of its significance — the
scale of the population and the link between their
exposure or vulnerability to the adverse effects of
new policies being introduced, and the complexity
of the regime.”#3

The result was that the Home Office lost sight
of the fact that the Windrush generation were
already adversely affected because of how
earlier legislation had eroded their rights. By
developing policy without this perspective, the
department created significant risks for the
Windrush generation.



Other factors made the situation worse, including
the imposition by the legislation of the burden of
proof, together with the department’s requirement
of a high standard of proof upon people applying
to confirm, rather than establish, their status,

the growing cost of these applications and the
withdrawal of Legal Aid, and closure of law
centres, which meant people would be much
less likely to be able to access advice. Pressure
on case workers to meet targets, a challenging
operating environment and the complexity of
immigration law, together with a lack of personal
engagement with applicants, also combined to
make poor decisions more likely.

Ultimately, the Windrush scandal was made
possible by social and political pressure on

a department that was already at risk of not
understanding the full consequences of the
implementation of its policies. The department
tried to put policy intent into practice, which is its
function, but did so relentlessly and without proper
consideration of the impact of the proposals.

By detaching policy design and development
from implementation, it took away some of the
means of anticipating the harm its policies could
do. It made this harm more likely by not taking
enough account of the built-in risks of its policies.
And a lack of diverse perspectives at senior
levels arguably made it less likely that emerging
policy would be challenged, and staff across the
organisation didn’t feel confident enough to raise
any doubts of their own.

Even though there were clear concerns about
policy, there were only superficial measures in
place to address and mitigate them. An example
is the guidance on discrimination for landlords
renting accommodation, a measure designed

to address the effect rather than the cause. The
material we have been provided with does not
demonstrate that due regard was had to the need
to eliminate (and not foster) discrimination. It does
not establish that the policy was justified. In the
wider context of extremely complex legislation,
rules and guidance, and an internal culture

that doesn’t recognise individuals, this led to

the Home Office making the wrong operational
decisions. And these decisions led to appalling
consequences that disproportionately affected the
Windrush generation.
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The Home Office is adept at responding to
external crises, including threats such as
terrorism, national security and disorder. In all
cases it should ensure that it is also adept at
dealing with crises that call for internal reflection
and institutional soul-searching. Ultimately,

the department failed to look, engage, listen

and learn, across all stages of making and
implementing the elements of immigration policy
covered in this report. This, in turn, is the result
of external social and political pressures, a rules-
based operational environment and an inward-
looking culture and the apparent disregard of the
potential impact of decisions by some who were
involved in policy development.
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ASE STUDY

VERONICA,

aged 59, lives with her husband in Nottingham
and is a social worker for local government.
She has a very close relationship with her
niece Cassie.

Veronica’s father Nathaniel came to the UK in
1956 and worked at British Steel and British
Sugar. He decided not to go for British Citizenship
because he already had his “black book” (Citizen
of UK and Colonies passport); he felt that he

had been invited to the UK and was already a
British Citizen. He was in the UK for over forty
years, staying here where he had built his life

up with his wife and three daughters. He left

the UK to go to Jamaica in 1985 on his black
book passport and came back to the UK without
issues. However, when Veronica and her father
left to go to Jamaica for a holiday in 2002, he was
prevented from returning. They didn’t contest it

at the time, since Veronica felt perhaps that she
hadn’t done something that she needed to do and
blamed herself.

Veronica came back to the UK alone and
made arrangements to take a career break to
spend time with her father who was becoming
increasingly unwell. She spent a great deal of
money on flights and also missed out on income
and career opportunities while she was away. She
was in Jamaica for three years initially, then went
out a second time for a further four years and it
was during this time that she met her husband,
Joseph. Veronica was invited to undertake
work at The University of the West Indies as a
coordinator and lecturer of a number of social
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work programmes. She took up the opportunity
as she was delighted to use her expertise in a
new context, however, she eventually decided to
return to the UK conscious of her responsibilities,
growing debt and gaps in NI contributions.

Veronica returned to the UK firstly without Joseph
(while they applied for a spouse visa for him. She
had sure her father would be properly cared for
in her absence) and Joseph took a leading role
during this time. Once Joseph was successful
securing his visa, Veronica left provision for

her father to be looked after by a live-in helper.
Veronica and Joseph visited her father as often
as they could until he died from prostate cancer
in 2010. Veronica'’s father never returned to the
UK; he could not afford the cost of treatment in
Jamaica, and she believes he could have survived
longer if he’d been in the UK with access to

NHS treatment.

As a result of these experiences, there has been
a long-term impact on Veronica’s mental health
as well as her career progression. She feels that
partaking in the Review has helped her articulate
and come to terms with the heavy burden

of the fourteen-year struggle with the hostile
environment, which at the time she didn'’t realise
was also affecting others. Veronica now gets a
lot of support from her church, where she also
supports the local Windrush campaign.




She gave up her
career in soclal work
to care for her dying
father in Jamaica, as
he was unable to
return to the UK
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PART 3: [he department’s corrective measures

3.1 Introduction

The Windrush Scandal has dealt a serious blow
to the public’s trust in the Home Office and the
immigration system. This is particularly so for
Britain’s black African-Caribbean communities.

The causes of the Windrush scandal are not
straightforward, as set out in part 2. They lie both
in history and the modern day. And they lie in

the decisions, actions and inactions of ministers,
governments, Parliament and the Civil Service.
Within the Home Office, they lie not just in one
team, or one part of the Borders, Immigration and
Citizenship System (BICS), but in shortcomings
across the organisation, over time and across
directorates.

This part of the report considers how far the
Home Office has tried, and is trying, to right the
wrongs of the scandal and address the issues
that caused it.

3.2 The Home Office’s corrective measures

Since the Windrush scandal emerged in spring
2018, the Home Office has launched measures to:

e put right the wrongs caused to individual
members of the Windrush generation by
providing direct support and compensation to
those affected directly and indirectly (referred
to by the department as the Windrush Reform
Programme)

e ensure that something like this never happens
again, by developing organisational reforms
to policy and practice (referred to by the
department as the “Human Face” work)

This section sums up the main features of the most
relevant measures and offers a brief assessment
of their individual and collective impact (or likely
impact), considering the review’s assessment of
the causes of the scandal. We also assess the
extent to which the department’s activity since the
scandal emerged reflects an acknowledgement
of the causes of the problem, and a willingness

to learn and apply lessons in response. It is
understandable that the department has started
to implement changes ahead of this report and
we hope the comments in this section will help the
process of continuous improvement.

The review has put the measures into
five categories:

e righting the wrongs of the past

e safeguarding the Windrush generation and
others

® improving leadership and culture

® improving policy-making

e improving operational practice.

A more detailed description of the most relevant
measures is at Annex |.

3.2.1 Righting the wrongs

On 16 April 2018, the government announced
the Windrush Scheme, run by the Windrush
Taskforce. The scheme sets out to remedy an
issue at the centre of the scandal: the lack of
documentary evidence of immigration status for
members of the Windrush generation.

By setting up a helpline and running outreach
surgeries across the UK, the Taskforce helps
Commonwealth citizens and other nationalities
demonstrate their right to live in the UK and obtain
suitable documents. Taskforce caseworkers work
with government departments to find records, and
with local authorities and charities to help people
access benefits, temporary accommodation and
other support if it's needed. Staff from the wider
Home Office have also volunteered to support this
effort by going out into their local communities to
provide help to those affected. Decision letters
are clearer and simpler than before, and support
for vulnerable people is provided by a dedicated
Vulnerable Persons Team.

Decisions to refuse applications were initially
signed off by ministers. From 5 August 2019
these decisions have been approved at Senior
Civil Servant level following an increase in claims
wholly without merit. Individuals can also ask for
decisions to be reviewed by the Chief Casework
Unit (CCU), an internal Home Office unit set up in
response to Windrush with the aim of improving
the quality of the department’s casework.

Apart from legal remedies, there is no external
mechanism for having cases scrutinised.

By September 2019, 8,124 individuals had been
issues with some form of documentation by the
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Taskforce, granting citizenship and/or confirming
their right to remain in the UK. Documentation
confirming status includes people given Indefinite
Leave to Remain (ILR) and No Time Limit (NTL).2%

Overall, the Taskforce’s quick mobilisation and
more personalised ways of working is testament
to what the department can achieve when highly
motivated and adequately resourced to demand.
The Taskforce was established in a matter of days
and members of the team were clearly committed
to providing a good quality service to people who
needed their help, including the most vulnerable.
We have heard from individuals that in some
cases their status was clarified within a matter of
days, or even hours. Our own assessment of a
small sample of Taskforce cases suggests that
caseworkers are applying a less onerous standard
of proof, more in line with the civil standard
(where it is more likely than not that the applicant
is eligible), rather than the higher standard of
evidence having to prove it beyond reasonable
doubt. And caseworkers are themselves
contacting other government departments

for evidence.

However, some people told us their cases took
longer to resolve than the Taskforce’s two-
week service standard, and this is supported
by the Home Secretary’s update to the Home
Affairs Committee.?® There is also a question
over whether the Taskforce’s work, and ways

of working, will produce wider benefits in the
longer term. For example, we have seen no
evidence that the department is harnessing the
knowledge and experience of the Home Office
volunteers to improve its day to day service, as
opposed to relying on their goodwill, or that the
approach of caseworkers is being incorporated
into wider service standards and guidance. The
department therefore risks undermining its positive
achievements.

The Historical Cases Review Unit (HCRU) was
set up in response to questions from Parliament
to identify Caribbean Commonwealth nationals
who had been removed, detained, and/or were
subject to proactive compliant environment
sanctions. The HCRU examined the immigration
records of 11,800 individuals of Caribbean
Commonwealth nationality, born before 1 January
1973, who had been removed and/or detained by
the Home Office since 2002. It sought to identify
individuals whose records indicate that they could
have been in the UK before 1973. Individuals
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who were believed to be involved in criminality
were originally excluded from this review. Our
own assessment of the 164 cases of individuals
identified by the HCRU as having arrived before
1 January 1973 is at Annex G. In total, 67
people identified by the HCRU received letters
from the Home Secretary apologising for what
happened to them.

While the review of historical case files originally
excluded individuals involved in criminality,

in November 2018 the then Home Secretary
broadened the scope of the review to include
cases being managed by Immigration
Enforcement Criminal Casework where there
was an indication in their record that they could
have been in the UK before 1973. This part of
the review identified 7 individuals who had been
sentenced to prison for less than 12 months
who were then detained under immigration
powers at the end of their sentence while under
consideration for deportation. These individuals
were exempt from deportation under s7(1) of the
Immigration Act 1971 (Exemption from deportation
for certain existing residents), so should had not
have been detained under immigration powers.
The then Home Secretary wrote to these 7
individuals offering a full and formal apology.

The criminality work undertaken by the HCRU
excluded anyone meeting the definition of “foreign
national offender” (FNO) as set out in sub-
section (c)(i) of section 117D of the Nationality,
Immigration and Asylum Act 2002. This states
that “foreign criminal’ means a person who is not
a British citizen and ... has been sentenced to

a period of imprisonment of at least 12 months”.
Under the UK Borders Act 2007, the Home Office
must make a deportation order where a foreign
national has been convicted of an offence and
received a custodial sentence of 12 months or
more. This came up at roadshows, when some
people said that they had not approached the
Taskforce because they were, wrongly, worried
that previous criminal convictions would put them
at risk of deportation. However, the review was
told that, irrespective of the length of sentence,
members of the Windrush generation with
criminal convictions would not be included in

the enforcement of deportations due to the s7(1)
exemption. Guidance issued by the Taskforce in
June 2019 confirms this and is clear that anyone
with a right of abode is not liable to deportation.
As those with sentences over 12 months were



excluded from the HCRU work on criminality,

it is not clear what the department has done to
reassure itself that the law had previously been
applied correctly in these cases and that no one
from the Windrush generation had been subject
to the enforcement of laws intended to apply to
foreign offenders.

The Home Office commissioned an external
professional services consultancy to provide
independent assurance of the HCRU work in two
stages. Stage 1 involved a review of the design
and documentation of the HCRU’s governance,
structure, and programme of work, highlighting
any identified risks, gaps and areas for
improvement. Stage 2 was a review of a sample
of cases assessed by the HCRU to consider
whether it delivered its objectives as intended.
The resulting report made five suggestions to the
department (outlined in Annex ). The first three
suggestions, which related to the department
doing further work to look at a larger group of 254
individuals whose first arrival date was unclear
and further data assurance, were accepted by the
department. The other two were rejected by the
department as they fell outside the scope of the
review, which had been agreed with ministers and
outlined to the Home Affairs Committee.

Given the limited scope of the review (set up

in order to respond to queries about the cohort
from Parliament), and the department’s decision
not to broaden the terms of it, the department
has not maximised the opportunity to undertake
a comprehensive process for identifying and
supporting the fullest range of individuals that
may have been affected. In fact, our review of
the 164 cases suggests that the impact of the
Windrush scandal on some of those individuals
who have not been included in the HCRU work is
arguably as severe as those who sit within it, for
example those who may have lost their homes
and livelihoods.

While precise numbers are not known (see part
1), some people faced acute crisis because of the
Windrush scandal, losing their jobs and homes.
They needed immediate support. The Home
Affairs Committee recognised this, recommending
a hardship fund in its report of June 2018,

and again in its Windrush Children report the
following month. The government announced

an “urgent and exceptional circumstances”
policy, managed by the Taskforce, in October
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2018. The scheme was not officially launched
until December .56

The delay in making the announcement and
launching the policy, coming as it did about 10
months after the scandal became public, will have
done little to help those who were in desperate
need. Many applicants spoken to considered that
the policy took too long to be set up, and that the
payments made often did not adequately cover
the extent of the hardships they faced. At 30
September 2019, the department confirmed the
scheme had approved a full or part payment in 23
of the 118 cases where they had received eligible
applications for help (73 were declined).?®’

The delay in implementing this policy is
disappointing, particularly considering the dire
circumstances in which some members of the
Windrush generation found themselves. The
department told us the low numbers and slow
progress was the result of the complexity of
assessing applications, and the high bar set for
“exceptional” circumstances. They also sign-
posted us to the work of the Vulnerable Persons
Team (VPT) which was established to ensure that
those in most urgent need could obtain support
and advice (more detail in Annex ). By the

end of September 2019, the VPT had provided
support and advice to 987 individuals, with 91
cases ongoing.

In April 2019, the then Home Secretary announced
the launch of the Windrush Compensation
Scheme following consultation with people
affected and a call for evidence.

Members of the Windrush generation, and in
some cases their children, grandchildren and
direct family, can apply for compensation if

the scandal has had an impact on their life or
caused them direct financial loss. The scheme
covers losses suffered in relation to employment,
immigration fees, detention and removal, housing,
health, education, driving licences, banking, the
impact on normal family life and a range of other
circumstances at the Home Office’s discretion.

Since the launch of the Windrush Compensation
Scheme in April 2019, over 30 engagement events
have taken place across the UK between April to
December 2019 where members of the Taskforce
and the Compensation Scheme have been on
hand to explain what help and support is available
to those affected and how to make a claim.
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The Windrush Taskforce helpline can advise
people on what compensation they might be
entitled to. Some people affected by the scandal
initially welcomed the scheme, and it's clear that
a lot of hard work had gone into engaging with
people affected by the scandal to make sure its
design was well-informed.

However, the review heard concerns over how
long it took to launch, whether enough money has
been set aside to deal with the potential volume
of claims and the fairness of some of the caps on
the tariffs. Also, fees for successful citizenship
applications are not recoverable and legal fees
can only be claimed for some applications (with

a £500 limit). There was also concern among
those we have spoken to about the complex
application process and the unreasonable levels
of documentary proof required, both of which were
prominent features of the scandal itself. It was
also disappointing to hear about some applicants’
personal email addresses being shared in breach
of data protection requirements, soon after the
scheme’s launch.?®®

Clearly, such a large scheme (modelled on

the premise that as many as 15,000 people
could apply) requires rules and safeguards.
However, given the nature of the scandal and
what it says about the apparent failure to take
account of the people who were affected, the
department has missed an opportunity to adopt
a more personalised and sensitive approach to
claimants. The department should demonstrate
more explicitly that it has recognised that in some
circumstances applicants may find it difficult

to evidence the true extent of aspects of their
claims and make the process as simple and
accessible as possible, for example by working
with potential applicants and then publishing “how
to” guides. The department agreed a contract
with Citizen’s Advice (CA) which allows claimants
to receive help in completing the forms from

their local CA. The Home Office announced on 6
February 2020 that they would soon be launching
the procurement tender. In the meantime,

CA will continue to provide the service for a
further six months.

The department contracted with CA in the first
instance, subject to a longer term competitive
tendering process. This tendering process was
due to start at the end of 2019 but was delayed
due to the 2019 General Election. The Home
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Office announced on 6 February 2020 that they
would soon be launching the procurement tender.
In the meantime, CA will continue to provide the
service for a further six months.

The review heard from those affected by the
scandal how important receiving an apology was
them. It is therefore positive that claimants who
receive an offer of compensation also receive an
apology from the department. However, unlike
those who received apology letters from the Home
Secretary as a result of the Historic Cases Review,
this apology comes from their caseworker on
behalf of the department. The department should
consider changing this practice so that all apology
letters come from the Home Secretary.

At the time of writing, the scheme has been in
operation for just over 10 months. The Home
Office announced on 6 February 2020 that, as
at 31 December 2019, 1,108 claims had been
received, with 36 payments made totalling
£62,198.2%° These figures are well short of the
numbers predicted. There were 3 cases where
individuals who were eligible to apply received
a “nil” award. Given the relatively low number of
claims that have been made it is disappointing
that only 36 payments have been made, and
that more community-led support was not made
available to those submitting applications, in
addition to the support provided by CA. It is
positive that there is independent oversight of
both the scheme and individual decisions.?®°

We understand that the department will soon

be launching a public appointments process to
recruitment a permanent Independent Adviser

to the scheme. Martin Forde QC, who provided
independent advice on the design of the scheme,
will continue to service as Independent Adviser in
the interim period.

The scheme was due to close to claims in April
2021, On 6 February 2020, the Home Office
announced that they were extending the duration
of the scheme by two years, so that people will
be able to submit claims until 2 April 2023. This

is to provide certainty to individuals who may be
thinking about making a claim that they will have
time to do so, and to give more time to reach
people who are not yet aware of the scheme. This
extension is welcome. When the scheme is due to
close the department should publicise this widely
and with reasonable notice.



3.2.2 Safeguarding the Windrush generation
and others

After the Windrush scandal became public, the
government brought in measures to reduce

the risk of the Windrush generation, and

other groups, being caught up in compliant
environment measures, immigration enforcement
and detention.

Prior to the Windrush scandal, the department
proactively shared data with other government
departments to support the enforcement of
compliant environment controls. In July 2018, the
Home Office said it had introduced a restriction
on sharing the data of people over the age

of 30 with other departments and “partner”
agencies like HMRC, DWP and DVLA for three
months (see Annex | for more detail). It had

also restricted sharing data with the anti-fraud
authority Cifas for those being deported after
criminal activity. The Home Office has proposed
starting to share data again once various
safeguards are in place, including new rules for
quality assuring and sharing data with other
government departments.

The department has promoted the helpline

and changed guidance for landlords and
employers. The guidance now suggests they ask
the department for advice if an applicant doesn’t
have the right documents, rather than refusing
them outright. But it’s still up to landlords and
employers to read the new guidance and apply it.

The evaluation of the Right to Rent scheme said
that two-thirds of landlords who responded felt
poorly informed about the Right to Rent scheme.?!
JCWI’s research report No Passport, No Home
found 65% of landlords either hadn’t read or
hadn’t fully understood the published guidance
on the scheme, with 44% finding the anti-
discrimination code difficult to understand. Almost
one-third of landlord respondents in the pilot
simply hadn’t read the documents. This mirrored
the findings in the Home Office’s own evaluation,
where only 42% of landlords read the code of
practice, and less than one-third had read the
anti-discrimination code. Guidance that’s not read
or used can’t tackle discrimination effectively.

The department’s actions indicate it has assumed
that changing guidance, promoting a helpline

for landlords and signposting the Taskforce and
compensation scheme are enough to address the
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concern that the Right to Rent policy will result in
discrimination. This suggests it still seems not to
accept that the policy itself has been found by
the High Court to be discriminatory (subject to
appeal), and that, as the present court judgment
stands, these tools therefore aren’t considered to
be enough if they’re not used or understood.

As an immediate response to the Windrush
scandal, the department also amended its
processes so that senior civil servants (SCS)
authorised immigration detention decisions.
This step provided a further safeguard, albeit

a temporary measure, to ensure that the wrong
people did not end up in detention. The more
important consideration must be putting robust
systems in place to make sure that decisions are
right in the first place, and that the department
learns from experience. At the time of writing,
following an evaluation of the impact of mandating
SCS sign-off, this requirement has been
discontinued. It has been replaced by a sliding
scale for authorisation, which is dependent on the
circumstances of the individual to be detained.

Finally, the department is further developing
plans to identify and support “at-risk” or
vulnerable individuals, both within detention
and more widely (see Annex | for more detail).
Some of this work provides an important
platform for the department to build its general
approach to serving the public. Again, much of
it is in its infancy, so its effectiveness cannot yet
be measured.

Overall, the safeguards described within the
department’s “Human face” programme of work
show the department has started to recognise the
need to put the person at the heart of the service
it provides. This is a positive step. However,
many of the measures tend towards procedural
or structural solutions that reduce the likelihood
of error once policies are implemented. There is
also a more fundamental need to examine the
development of the policies.

Nor do they tackle the need for a cultural change
that puts people, ethics and accountability at

the centre of decisions about who is targeted

for enforcement and why. This shift would make
problems less likely to happen in the first place
and help to create opportunities for learning
across the immigration system to promote better
results. To achieve this outcome, the department
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would have to put in place better systems for data
recording, information management and data
security, as well as supervision, performance
management and continuous improvement.

3.2.3 Improving leadership and culture

The Home Office’s main strategy for creating a
more inclusive culture across the department is

its Diversity & Inclusion Strategy: Inclusive

by Instinct. The strategy acknowledges that the
department isn’t representative of the communities
it serves, and that it has some way to go in making
sure BAME staff's experience matches that of
their white counterparts. The department has set
representation goals, for instance to increase the
number and percentage of BAME and disabled
Senior Civil Servants.

This strategy differs from previous ones, though,
in not mentioning the department’s public sector
equality duty at all. It is also primarily internally
focused and does not cover key aspects of
ensuring diversity and inclusion, for example
engaging with outside stakeholders and taking
steps to ensure suppliers meet equalities duties.
This is a concern, especially as the department
published the strategy after the Windrush scandal
became public.

This strategy, alongside the wider People
Strategy, which sets out the department’s vision
for being “a truly great place to work”, does not
review progress since previous strategies were
published. There is no sense of how they are
building on previous work or how the department
is evaluating and learning from progress, or the
lack of which would be beneficial.

The aims of these strategies are positive, but |
consider it would be helpful for the department
to provide clearer information about how the
relationship between the department, its people
and the public informs these aims, and how it
will achieve them. This could take the form of an
evidenced-based plan for how the department
will get the best from its people and build trust

in communities by putting a public service ethos
at the core of its work. It could also ensure that
training for leaders focuses on how “inclusive by
instinct” should translate into every day decision-
making and behaviours and make sure they

lead by example in promoting inclusivity and
challenging the status quo. The low completion
rates for diversity training over the past few years
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(see part 2), and the lack of plans for achieving a
systemic cultural change, suggest the department
has some way to go to turn these plans into reality.

3.2.4 Improving policy-making

The main measure the department has introduced
so far on immigration policy-making is a Policy
Assurance Framework (PAF) and toolkit. This is a
form for officials to complete when they introduce
a new policy or change an existing one, which is
accompanied by a nine-page “BICS Policy Toolkit”
explaining how to use it. The toolkit contains
questions policy makers would be expected to
think through as part of developing policy and it

is a positive step that the PAF prompts officials to
consider the equalities implications of what they
are proposing, making specific reference to the
public sector equality duty.

But while the PAF is a welcome addition to

the policy-makers toolkit, on its own it is not

a sufficient response to the limitations of the
immigration policy-making process. It is unlikely
that the PAF would have flushed out issues
concerning the Windrush generation any more
than the checks and balances that existed at the
time, nor would it have provided the necessary
challenge to the policy intent and decisions that
led to the scandal.

For the PAF to be effective, it should follow
successful efforts by the department to tackle the
cultural problems described in this report. It is, of
course, important to make sure each element of
immigration policy design is carried out properly,
with effective quality assurance and robust
accountability frameworks. Equally important is
the need for the department to consider the way it
responds to political pressure (see part 2), how it
maintains and applies its corporate and legislative
memory and how it learns and improves.

The BICS Hub was formed to “develop new

ways of working to become better equipped to
anticipate and respond to high profile issues”.
The Hub appears to serve a crisis management
function, which activates in response to external
stimuli to provide reassurance that the department
is “gripping” high-profile problems. We have
explored in part 2 the way the scandal unfolded
and the opportunities that appeared to have been
missed. The BICS Hub might have led to some

of the issues we identified coming to light sooner
than was the case at the time. However, on its



own, the existence of this function, given that

it appears to be largely reactive and internally
focused, is unlikely to have prevented the
Windrush scandal from happening or to have led
to it being identified much sooner. In addition to
the factors identified above, improvements to data
quality, analytical capacity and accountability
across the system would be required.

3.2.5 Improving operational practice

The Chief Casework Unit (CCU) was set up in
June 2018 as a response to the scandal. It aims to
improve decision-making in relation to immigration
cases, including using more discretion and
sharing good practice across UKVI. The unit also
undertakes independent reviews of Windrush
refusals made by the Windrush Taskforce.
Separately, a professionalisation hub linked to the
CCU is developing a training and accreditation
strategy for casework staff.

The CCU also works with BICS policy to identify
gaps in published guidance and patterns or
issues emerging from casework. The unit is also
planning, piloting and evaluating work to help get
decisions right the first time in asylum, refused
case management and family and human rights
applications, and developing a communication
campaign to help staff understand the effect their
decisions have on people’s lives.

The work of the CCU is important and welcome.
However it was concerning to hear some senior
officials describing the CCU as a “short-term

fix”, the inference being that it is not intended

to become a fundamental part of the way the
department carries out its functions in future.

We have not been made aware of any plans to
evaluate the impact of the CCU. A link between
policy and operations should be a permanent
feature of how the department works. Among other
things, it would help build up the department’s
corporate memory and identify emerging risks
and issues — both features that would have helped
avoid the Windrush scandal.

Another welcome addition is Immigration
Enforcement’s “Safety Valve Mechanism”,
made up of a virtual group of experts from across
IE who provide, advice, monitor trends and work
with policy to learn from cases to improve future
responses (see Annex | for more detail).
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The department’s simplification programme
involves simplifying the Gov.uk website,
application forms and letter templates and
guidance for staff, following input from a range

of stakeholders. This work is positive, and long
overdue, although the scale of simplification, and
the extent to which there are mechanisms in place
to ensure all staff are aware of the changes, is not
clear. Further, this work can only go so far until the
immigration legislation and rules themselves have
been simplified, so the biggest challenges for the
department in this area remain.

Several measures acknowledge the importance
of providing applicants with the opportunity

to have face-to-face advice and support from
Home Office officials if they require it, and many
of these have already been implemented. From
2018, most people applying for immigration status
through UKVI have been able to do so through

its Front-End Service points across the UK.
People submit their biometric information and
supporting evidence like passports, which they
can keep throughout the process. Seven Service
and Support Centres, opened in March 2019, offer
face-to-face help for vulnerable people, or others
with complex needs.

The department has also piloted face-to-face
immigration help through Citizens Advice

for people who need more in-depth information
for applications. To be able to assess its
effectiveness, this measure would have to be
monitored and evaluated, particularly regarding
the types of cases handled and rate of success. It
is unclear how well the pilot has been advertised
by the department. If applicants are not aware

of the service, then its effectiveness would be
undermined. Such data would also help the
department understand whether Citizens Advice is
an appropriate provider of this kind of support.

More opportunities for people to speak directly to
the Home Office, and involving users in the design
of services, is a benefit for both them and for staff.
While this approach might not have stopped the
problems that led to the scandal happening, it
might have reduced mistakes and have helped
people affected resolve their cases sooner.

This more personalised style, alongside UKVI’s
work to tackle “failure demand”?® as part of its
‘customer and channel strategy”, is likely to be
instructive for the department as part of a “system-
wide” approach.
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The department’s status checking project aims
to make it easier for people — both those who are
subject to checks and those who need to carry
them out — by providing greater transparency
and control over the information the Home Office
holds on them (except for data covered by the
Immigration Exemption under the Data Protection
Act 2018).2%% The department’s ambition is to
increase the number of individuals and groups of
people who are eligible for this online service.

While automating the system is likely to have
positive features for both applicants and staff,
the department must take great care to ensure it
eliminates the risk of mistakes being made that
result in denying the wrong people access to
essential services. This is particularly important
considering the department’s latest annual
report for 2018/19, which confirms that special
compensation payments made to individuals for
wrong decisions have risen since the previous
year (page 105). It has also identified 35 notified
data breaches (page 46), which is more than
last year. These results suggest that the risks are
increasing.?

A priority for Immigration Enforcement is to
increase the number of people with no leave to
remain leaving the UK voluntarily. The Home
Office has been looking at ways to support

this outcome, recognising the need to avoid

the experiences of the Windrush generation.

An example is its “community engagement
advocates”, who work directly with community
groups, and link up with the Service and Support
Centres. They also exploring “auto-enrolment”
as an alternative to detention (see Annex | for
more detail).

The scandal has shown the considerable risk of
identifying the wrong people as candidates for
voluntary return, and that risk could potentially
be heightened by auto-enrolment. No matter how
outwardly humane and sympathetic the measures
might be, they can only be successful if they are
underpinned by a system which ensures that the
right cases are passed for enforcement. Wider
cultural issues and ways of working would first
have to be dealt with successfully to encourage
any confidence about a new approach to
voluntary returns.
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3.2.6 Overall assessment

The Home Office’s programme of corrective
reforms, introduced since the Windrush scandal,
address some of the issues which led to the crisis.
However, they do not sufficiently address the
fundamental problems that exist.

The work of the Taskforce and Chief Casework
Unit represent positive aspects that should be
developed further. Simplifying application routes,
providing more opportunities for applicants to be
supported by officials and the learning applied
to the development and implementation of the
EU settlement scheme suggest the department
has recognised the importance of taking a
personalised approach within a volume system,
and is finding ways to achieve it.

However, for the most part, the measures
implemented by the department remain inward
looking, procedural, reactive and focused on
tackling operational decisions at the end of the
system. Many measures are still in their formative
stages and deal with the symptoms rather than
the causes. These will be of short term benefit

if the underlying issues with the policies and
their development remain unaddressed, and if
the department fails to recognise the need, and
show a commitment, to shift towards more a more
fundamental cultural change.






CASE STUDY 4

ASE STUDY

PAULINE,

aged 70, was brought up by her grandmother
and aunt in Jamaica. Her mother left for the UK
when she was a baby and started a family in
Manchester with a new partner. In 1961, when
she was twelve, Pauline was invited by her mother
and step-father to join them. Pauline was given

a lot of household and childcare responsibilities
once she arrived and was not able to complete
her studies. When she was seventeen her mother
and step father moved to Canada, leaving a
pregnant Pauline behind. Following a divorce, she
settled in the Rusholme area of Manchester and
has been there ever since. She went on to form

a relationship with another man, have three more
children and qualified as a social worker.

Pauline was just about to buy her council house

in 2005, when she went to Jamaica with her
daughter on a two-week holiday that turned into an
eighteen-month nightmare. She was detained in
Jamaica and refused re-entry into the UK. Pauline
had often travelled on her Jamaican Passport and
never thought to get British citizenship herself,

as she regarded herself as British already. She
had travelled to other countries freely without

a problem for years. When she was detained
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in Jamaica, Pauline could not afford adequate
medication for her diabetes and almost died

after falling into a diabetic coma. Meanwhile in
Manchester she lost her job and ultimately her
house which she was unable to pay for. Her
children, some of whom were in their teens, didn’t
have any resources to help and her youngest
daughter ended up living in a hostel until Pauline’s
return. A solicitor who specialised in immigration
issues helped her to eventually get back to the UK
in 2007, following help from her former partner.

A two-week
holiday to Jamaica
with her daughter

turned Into an
eighteen-month
nightmare
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PART 4: - indings and recommendations

4.1 Introduction

The Home Office has been the subject of a
number of internal and external reviews since

the last Home Secretary commissioned me to
carry out this review. The current Home Secretary
announced a further, structural review of the
Borders, Immigration and Citizenship System
(BICS), which is underway. There is, therefore,

a risk of members of staff at all levels of the
department experiencing “review fatigue”.

The Home Office has already begun a programme
of reform, which part 3 considers. A number of
the measures the department is implementing are
beginning to address some of the issues which
led to the scandal. In particular, the work of the
Windrush Taskforce is cause for optimism for the
future, if it is resourced effectively and sustained
into the future. The volunteers’ programme has
demonstrated the power of working with, and
learning from, frontline staff to help achieve
significant changes. But, for the most part, the
benefits of these measures will only be short-lived
if the underlying issues remain unaddressed.

There may be a temptation for the department
to produce a response to this report in rapid
time, to demonstrate that it has already learned
many, if not most, of the lessons set out here.
Equally, it might seek to put off implementing
other recommendations until the wider BICS
review is complete.

Such an approach might be understandable in
some respects. But it would, in itself, suggest that
the department hasn’t learned the real lessons
highlighted by the Windrush scandal, and indeed
identified by the many other reviews which have
exposed fundamental flaws in the department’s
culture and way of working. The risk that the
department will face yet more crises of the
magnitude of Windrush would also be heightened.
Itis, in my view, extremely important that the
department undertakes a period of profound
reflection on the areas identified in this report,
inviting the input of staff at all levels (including
staff networks) to identify what they think needs to
change, and how.

The department covers a broad remit, with
responsibilities for public protection and
enforcement, which require a balance of both
punitive and supportive action. This can create
tensions. It deals with high volumes of casework,
successfully in the main, and has to deal with
irregular migration swiftly and effectively. The
complexity of the task, therefore, cannot be over-
estimated. Striking the right balance is difficult,
not least because, as this report has shown,
immigration issues are highly politicised and
highly contentious. This is an area, therefore,
where there is not always a common view of what
“‘good” looks like.

As one of the foremost departments of state,
which engages with people at their most
vulnerable, and because it is responsible for
protecting the state from the most dangerous
threats, the Home Office should aspire to lead
the way as an exemplar of effective public
administration.

There are thousands of staff at all levels of the
department (many of whom | had the privilege to
meet) and the vast majority of them are committed
to public service and want to do the best possible
job. Many of them demonstrate excellence in
what they do on a daily basis, but currently that
excellence has been overshadowed by the
department’s wider organisational shortcomings.

Members of staff are likely to feel beaten down by
relentless criticism, and demotivated if they feel
that their efforts are not recognised. As such, it

is all the more important that leaders across the
department empower and support their staff, so
they are in the best position to achieve a level of
excellence consistently. Staff in the department
need to be empowered and supported by senior
leaders and ministers who are equally committed
to embracing the wholesale changes in attitude
and approach that are required. Leaders must
provide staff with a clear understanding of

what effective public administration looks like

by establishing an organisational culture and
professional development framework that values
the department’s staff and the communities it
serves. Anything else risks not only exposing

the department, its staff and leaders, to further

Windrush Lessons Learned Review | 135



PART 4 | Findings and recommendations

reputational damage, and harm to individuals
and communities; it also risks further undermining
public confidence.

The recommendations in this section can be
boiled down to three elements: the Home

Office must acknowledge the wrong which has
been done; it must open itself up to greater
external scrutiny; and it must change its culture
to recognise that migration and wider Home
Office policy is about people and, whatever its
objective, should be rooted in humanity. Some

of the recommendations relate specifically to the
immigration system; others relate more broadly to
the department as a whole. They all derive directly
from my review of the Windrush scandal.

While it may be possible to address some
recommendations relatively quickly, the

harder challenge will be for the department

to accept, fundamentally, that a systemic and
cultural change is necessary. That will call for
some difficult discussions at senior levels and
throughout the organisation, as well as personal
reflection. It will call for commitment from the
senior leadership to reinforce the behaviours they
expect of each other, to model those behaviours
and to hold each other and the leadership at all
levels to account. It will require so much more
than any defensive, technical or process solutions
we have seen adopted in response to some other
reviews and criticism.

What will make this review different is if, in 12 to
24 months’ time, we can see evidence of deep
cultural reform, with changes in behaviour at all
levels and functions throughout the organisation
— up and down, and from side to side. Positive
indicators of significant cultural reform

might include:

® more consistent messaging at senior levels
about the behaviours expected at every level of
the organisation, and more consistent evidence
that these behaviours are modelled at the top

e atransparent system for rewarding positive,
inclusive behaviours

e tangible evidence that diversity and inclusion
are at the department’s core, demonstrated
by prioritising a meaningful learning and
development programme, publishing
completion levels and providing follow-up
assessments of effectiveness by identifying
what has changed
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e positive language and messaging in all areas of
the department’s work

® celebrating success and embracing
opportunities to learn from mistakes

e embracing the opportunities offered by the
transformational change programme, by inviting
more participation in its design by all levels of
staff and managers and staff networks

® inviting more public scrutiny of the department’s
work and being open to challenge

® acommunity engagement programme which
results in community-informed policy-making

Everyone should be able to see and feel that
this time it is different. This will be because the
department has looked beyond trying to explain
Windrush as an unlucky series of mistakes, but
instead recognises it as an historical series of
events deeply embedded in current and past
structures, policies and cultures.

These observations are not about the policy,
for that is for government to decide. | make no
comment on how open our borders should be
or indeed whether immigration policy should be
“lenient” or “strict”; my observations here are
about behaviours and values in the department
which should change regardless of the policy.

This will be a difficult journey, and it will take
time, commitment and determination. But the
department has a great opportunity to achieve
the fundamental change its staff, leaders,
ministers and the public deserve. It will take
an ambitious plan with specific milestones and
stretching measures for success. And these must
be rooted not in process but instead must use
process and structure as enablers rather than
ends in themselves, along with an appropriate
level of scrutiny.

My recommendations fall into four broad
categories: the department’s interaction with
the communities it serves and with external
stakeholders; the department’s interaction

with its people; the department’s role in wider
government; and the department’s approach to
race, diversity and inclusion.



4.2 Recommendations

The department and the communities it serves,
including the Windrush generation

Some ministers and senior officials spoken to in
the course of this review do not appear to accept
the full extent of the injustice done to the Windrush
generation. While all are rightly appalled by what
happened, and regard it as a tragedy, many gave
the impression that the situation was unforeseen,
unforeseeable and therefore unavoidable.
Whereas, the evidence clearly shows that the
sequence of events which culminated in the
scandal, while unforeseen, was both foreseeable
and avoidable.

Warning flags about the potential consequences
of the policy were raised at various stages, in
various ways and by various interested parties.
Yet ministers and officials were impervious

to these warnings because of their resolute
conviction that the implementation of the relevant
policies was effective, should be vigorously
pursued and would achieve the policy intent.
Efforts to address concerns were superficial

at best and served to deal with the symptoms
rather than the root causes of the problem.

The department should have been proactive in
demonstrating its duty to promote good relations
between different groups and eliminate unlawful
racial discrimination.

Others have expressed the view that the
responsibility really lay with the Windrush
generation themselves to sort out their status.
We see examples of this in responses to select
committees, for example.

It is the responsibility of the department to

keep track of the impact of the policies and
legislation it has implemented and to make sure
that, where members of the public are affected,
particularly where they are at risk, it supports
them appropriately. That did not happen here.
Indeed, the department acknowledged that
even its experts struggled to understand the
implications of successive changes in the
legislation and the way they interacted with
changes in the relationship between the UK and
Caribbean countries.
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Without that understanding, it is perhaps
unsurprising that the department did not then
consider how difficult it might be for people to
prove their status, prove when they arrived, or that
they had been in the UK continuously some 30, 40
or even 50 years later. It is that lack of knowledge
or understanding which meant the department
could imagine it would be possible to create a
“hostile environment” which would only affect
those it was intended for, despite the warnings it
had received to the contrary. The department’s
failure to understand the risks and to evaluate the
impact of the policies compounded the error.

Others have frequently referred to the “relatively
small numbers” of people affected. They point
out that, when the scandal eventually came to
light, in the context of the numbers of cases
dealt with by the immigration service (some three
million each year, 97% of which are said to be
dealt with effectively), these cases formed a very
small minority. They add that it was therefore
understandable that the department would fail to
identify a pattern.

Three points arise directly from such a response.
Firstly, the Home Office’s failure to keep accurate
records makes it impossible to say how many
people the scandal affected. Secondly, given

the warning signs that were highlighted, and the
department’s responsibilities to respond to them,
it should have taken steps to avoid the issue
happening in the first place. Thirdly, having failed
to do so, the department should, at the very least,
have been alert to the possibility of these cases
arising and proactive in identifying and dealing
with them promptly and properly. The principles of
good public administration demand no less. But
the department failed to identify with the particular
circumstances of the Windrush generation and
their descendants.

Here, it is useful to remember the comments of

Dr Robin Oakley, which were considered by Sir
William Macpherson of Cluny in his 1999 report on
the murder of Stephen Lawrence.?®® At paragraph
6.32 of the Macpherson report, he says: “Towards
the end of his Note Dr Oakley says this:- ‘What

is required in the police service therefore is

an occupational culture that is sensitive not

just to the experience of the majority but to
minority experience also. In short, an enhanced
standard of police professionalism to meet the
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requirements of a multi-ethnic society’ (Para

5.6)". This approach resonates powerfully here,
where the racial element to the history was largely
institutionally forgotten and those in the Windrush
generation did not feature in the minds of those
developing hostile environment measures

Without a fundamental acceptance of what went
wrong, and why, any attempts by the department
and government to right the wrongs done to

the Windrush generation risk being viewed as
hollow efforts to mollify the public, who have
understandably sought answers. More importantly,
without demonstrating a comprehensive
understanding and acceptance of its failings, the
department exposes itself to the continuing risk
of repeating the mistakes that led to the scandal
occurring in the first place.

Recommendation 1 — Ministers on behalf
of the department should admit that serious
harm was inflicted on people who are

British and provide an unqualified apology
to those affected and to the wider black
African-Caribbean community as soon as
possible. The sincerity of this apology will

be determined by how far the Home Office
demonstrates a commitment to learn from its
mistakes by making fundamental changes to
its culture and way of working, that are both
systemic and sustainable.

Recommendation 2 — The department
should publish a comprehensive
improvement plan within six months of
this report, which takes account of all its
recommendations, on the assumption that
| will return to review the progress made in
approximately 18 months’ time.
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Go further to right the wrongs

In carrying out this review, | met people who
were, even after receiving their documents from
the Home Office, in severe financial and personal
difficulties. Some were unable to find work after
time away from the job market. Others were in
temporary accommodation, having to live with
families or facing eviction because of unpaid bills.
Some were in serious debt. And many still had
unmet physical and psychological needs. Many
of the people affected had experienced a sense
of loss and devastation which had fundamentally
affected their ability to cope and undermined their
sense of identity and feelings of self-worth.

The Home Office has put in place measures to
provide redress for those affected through the
Windrush Taskforce, including the Vulnerable
Persons Team, the exceptional payments policy
and the Windrush Compensation Scheme. While
these measures will help to alleviate some of

the practical issues faced by the Windrush
generation, purely financial help will not be
enough. There is, understandably, deeper
personal hurt arising from the fact that people’s
lives had been turned upside down, to which the
individual case studies included throughout the
report attest. The impact of these experiences is
difficult to assess. But the department should seek
to help those affected to come to terms with their
experiences, in light of this review.

Recommendation 3 — In consultation

with those affected and building on the
engagement and outreach that has already
taken place, the department should run a
programme of reconciliation events with
members of the Windrush generation. These
would enable people who have been affected
to articulate the impact of the scandal on their
lives, in the presence of trained facilitators and/
or specialist services and senior Home Office
staff and ministers so that they can listen and
reflect on their stories. Where necessary, the
department would agree to work with other
departments to identify follow-up support, in
addition to financial compensation.



Some people have still not come forward to the
Home Office to document their status. | heard a
number of times throughout the review that some
have not approached the Taskforce because they
are scared it could put them at risk of immigration
enforcement action. Others are simply not aware
that the risk applies to them. This means that,
despite safeguards put in place by the Home
Office, people are still vulnerable to immigration
enforcement action and, in particular, compliant
environment measures.

Recommendation 4 — The Home Secretary
should continue the Windrush Scheme and
not disband it without first agreeing a set of
clear criteria. It should carry on its outreach
work, building on the consultation events
and other efforts it has made to sustain the
relationships it has developed with civil
society and community representatives.
This will encourage people to resolve their
situations, while recognising that, for some,
a great deal of effort will be required to build
trust.

Look beyond the Caribbean

The department’s Historical Cases Review
focused solely on people from the Caribbean,
and excluded anyone with criminal convictions
with sentences over 12 months. But we have
seen that the legislative changes that applied
to the Windrush generation also apply to other
nationalities from the new Commonwealth.
While the Windrush Scheme is open to all
Commonwealth nationalities, the narrow focus
of the Historical Cases Review meant that the
Taskforce did not proactively contact non-
Caribbean nationals in the same way as it did
Caribbean nationals.

When the Public Accounts Committee (PAC)
recommended that the department carry out

a similar review in respect of non-Caribbean
cases the Home Office’s response was that
“‘extending the review to other nationalities, since
the Immigration Act 1971 granted ILR to all
nationalities settled in the UK on 1 January 1973,
would bring approximately 300,000 additional
cases in scope and would take a substantial
number of caseworkers and around 2 years to
review at a significant cost.”2%¢
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Nevertheless, the National Audit Office’s (NAO)
report on Windrush which informed the PAC
report concluded that the department has not
established whether those who applied through
the Taskforce are representative of the underlying
population who may have experienced, or

be at risk of experiencing, detriment.?s” The
presentation of the Windrush scandal as an issue
predominantly for the Caribbean-born community
may have left other nationalities unaware that they
should also contact the Windrush Taskforce, or
that they could still be vulnerable to immigration
enforcement measures.

Recommendation 5 — The Home Secretary
should accept and implement the NAO’s
recommendation that “The department
should be more proactive in identifying
people affected and put right any detriment
detected. It should consider reviewing data
on: other Commonwealth cases as well as
Caribbean nations” or such agreed variation
to the recommendation as is acceptable to
the NAO. In doing this work, the department
should also reassure itself that no-one from
the Windrush generation has been wrongly
caught up in the enforcement of laws
intended to apply to foreign offenders. The
department should also take steps to publicly
reassure the Windrush generation that this is
the case.

Tell the stories of empire, Windrush and
its legacy

The Windrush scandal was in part able to

happen because of the public’s and officials’
poor understanding of Britain’s colonial history,
the history of inward and outward migration, and
the history of black Britons. A lack of institutional
memory or comprehensive understanding of

the impact of the complex immigration situation
created by successive legislative changes, set
against an unwillingness or inability to learn from
past mistakes, or to engage with experts and local
communities, has compounded this situation.
Officials need to understand the past to inform the
present and the future of immigration policy.
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Recommendation 6 — The Home Office
should: a) devise, implement and review a
comprehensive learning and development
programme which makes sure all its existing
and new staff learn about the history of the
UK and its relationship with the rest of the
world, including Britain’s colonial history, the
history of inward and outward migration and
the history of black Britons. This programme
should be developed in partnership with
academic experts in historical migration and
should include the findings of this review,
and its ethnographic research, to understand
the impact of the department’s decisions;

b) publish an annual return confirming

how many staff, managers and senior civil
servants have completed the programme.

Assess and limit the impact of the hostile
environment on the Windrush generation

There are inherent risks in immigration and
nationality policy. The decision to “create a
hostile environment”, where immigration-related
decisions were being taken by a range of public
servants and private employers and landlords,
exposed the Home Office to an even greater level
of risk. There are well-established conventions in
government to guide policy-making developed
by the Policy Profession and as set out in Figure
4. These set out the stages that a policy should
be taken through from design to consultation,
implementation, monitoring and ultimately to
evaluation. As set out in part 2 of this report, these
conventions were not scrupulously observed

in the case of the design and implementation

of hostile environment policies. For example,
there was a lack of depth in the analysis done

by the department which meant that the impact
of previous legislation and the impact on at-risk
groups was not fully considered. And it did not
consider the interaction between the measures,
immigration enforcement action and wider
government policy, particularly as it affected
at-risk groups. Nor did it adequately address
equalities issues, including the potential for
discrimination, particularly in housing. It also did
not properly monitor or evaluate the impact of the
policies, despite the warning and risks raised as
part of the consultation process.
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The combination of the department’s failure

to consider the historic legacy of immigration
legislation, and failure to listen to warnings,
resulted in it pursuing the implementation of
hostile environment measures on the assumption
that they would only affect people who were in

the country illegally. It seems to have given little
consideration to the possibility that the measures
might unintentionally bear down on people for
whom they were not intended. This was seemingly
based on the mistaken assumption — mistaken
because it was formed without evidence or testing
— that those with settled status would have little
difficulty in obtaining documentation.

This tells only part of the story: the department
was aware of significant concerns about the
potential for the hostile environment measures,
and specifically the Right to Rent scheme, to result
in discrimination. It was even aware that the data
used to conduct its own proactive checks were
flawed. The mitigating measures the department
put in place to address these concerns, such as
the code of practice, landlord’s guidance and
helpline, were wholly inadequate, particularly
considering the limited avenues for redress,
namely through the courts. For most people, this
is simply an unrealistic possibility that is both
expensive and time consuming; a view shared
by the Women and Equalities Committee in their
recent report.?%® |n addition, a code of practice,
guidance and a helpline would be ineffective if a
significant proportion of those in the rental sector
were unaware of them, as was the case here.
Many had not read the documents and it was not
mandatory for them to do so.

Despite the warnings, the department failed to
monitor, or properly evaluate, the effectiveness
and impact of the compliant environment
measures. The department accepts that voluntary
returns, originally seen as an indicator that the
measures were working, had been declining at

a significant rate (as at March 2018). There is
therefore little evidence to support an assessment
of the effectiveness of the compliant environment
measures, and whether they are achieving the
policy aims. Instead, the evidence suggests that
the measures, especially in relation to the Right to
Rent scheme, create the risk of exacerbating or
increasing discrimination by landlords and agents.



Recommendation 7 — The Home Secretary
should commission officials to undertake

a full review and evaluation of the hostile/
compliant environment policy and measures
— individually and cumulatively. This should
include assessing whether they are effective
and proportionate in meeting their stated aim,
given the risks inherent in the policy set out in
this report, and its impact on British citizens
and migrants with status, with reference to
equality law and particularly the public sector
equality duty. This review must be carried out
scrupulously, designed in partnership with
external experts and published in a timely
way.

Engage meaningfully with stakeholders
and communities

There are some positive examples of stakeholder
engagement in parts of the department. These
include, among others, the engagement carried
out in designing policies related to the Syrian
Vulnerable Persons Resettlement Programme.
But in developing the measures in the 2014 and
2016 Immigration Acts, the evidence shows the
Home Office did not actively listen to external
voices or engage effectively with stakeholders or
communities. There are various mechanisms for
the department to connect with interested parties.
But partners said they felt their views were largely
ignored, or that the engagement was organised
in a way that suggested the purpose was for

the department to provide information about its
pre-determined plans for implementing policy
objectives, rather than to promote a genuine
dialogue about policy design.

This lack of engagement is compounded overall
by a defensive culture in the department, which
often defends, deflects and dismisses criticism.
It also has a detrimental effect on the quality

of the department’s analysis of the impact and
effectiveness of its policies, which has led to it
needing to rebuild the public’s trust, particularly
among minority communities.

For the BICS system, some independent oversight
already exists, in the form of the Independent
Chief Inspector of Borders and Immigration
(ICIBI). But the department has failed to address
his recommendations sufficiently, or to encourage
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wider community scrutiny and involvement,
and has given only limited routes for redress
for anyone dissatisfied with its decisions, or the
service it gives.

It has also been suggested to me that it is
significant that the ICIBI did not submit any
recommendations referring to the Windrush
generation and therefore presumably did not
identify a specific issue relating to this cohort,
prior to the scandal emerging. The remit of

the ICIBI is to help improve the efficiency,
effectiveness and consistency of the Home
Office’s border and immigration functions through
unfettered, impartial and evidence-based
inspection. The ICIBI is reliant on the data and
information provided by the department and does
not investigate individual cases. It looks at parts of
the Home Office, focusing on set teams/processes
at one time. On this basis it would seem quite
unlikely that the ICIBI would have received the
sort of data that would have led to the Windrush
generation being identified as an at-risk cohort.

Effective independent oversight of the system
—including introducing the voice of individuals
and communities — will be vital to improve the
accountability, effectiveness and legitimacy
of the system.

In responding to the Windrush scandal, the
department recognised the need to work with
stakeholders and communities to an extent. It

has re-established the Landlords Consultative
Panel (now called the Right to Rent Consultative
Panel). It has also put in place a communication
and outreach programme to encourage people to
contact the Windrush Taskforce and to apply to the
Windrush Compensation Scheme. These measures,
combined with the positive examples provided
elsewhere in the department, as well as the
Windrush volunteers’ programme and community
engagement teams in Immigration Enforcement,
suggest the department has recognised the need
for a more sophisticated approach.

But it is not clear that the department has learned
the wider lesson that it should be engaging
meaningfully with the communities it serves. The
true test will be whether stakeholders, including
those considered to represent critical voices,

are firstly invited to participate in developing the
department’s policies, and also in designing,
implementing and evaluating them. And, while
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acknowledging that consensus might not always
be possible, the test will also be whether the range
of stakeholders, including community groups,
consider they have been heard.

Recommendation 8 — The Home Office
should take steps to understand the groups
and communities that its policies affect
through improved engagement, social
research, and by involving service users in
designing its services. In doing this, ministers
should make clear that they expect officials
to seek out a diverse range of voices and
prioritise community-focused policy by
engaging with communities, civil society
and the public. The Windrush volunteer
programme should provide a model to
develop how the department engages with
communities in future. The same applies

to how it involves its staff in feeding back
their information and knowledge from this
engagement to improve policy and the
service to the public.

Recommendation 9 — The Home Secretary
should introduce a Migrants’ Commissioner
responsible for speaking up for migrants
and those affected by the system directly
or indirectly. The commissioner would have
a responsibility to engage with migrants
and communities, and be an advocate for
individuals as a means of identifying any
systemic concerns and working with the
government and the ICIBI to address them.

Recommendation 10 — The government
should review the remit and role of the ICIBI,
to include consideration of giving the ICIBI
more powers with regard to publishing
reports. Ministers should have a duty to
publish clearly articulated and justified
reasons when they do not agree to implement
ICIBI recommendations. The ICIBI should
work closely with the Migrants’ Commissioner
to make sure that systemic issues highlighted
by the commissioner inform the inspectorate’s
programme of work.
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Understand the public sector equality duty as it
applies to immigration and nationality law

It is the responsibility of the elected government
to decide who can and cannot visit, live and
work within the country’s borders. Decisions

on migration policy more broadly are political
decisions which will take account of factors such
as economic and labour needs, international
agreements, historical links, cultural links and
wider risks. These choices mean there will not be
equal access and opportunity for every migrant
who wants to come to the UK.

While some decisions are excluded from the
scope of the Equality Act 2010 by virtue of
Schedules 3, 23 and 18, the Home Office is

not entirely excluded from the scope of the Act

in relation to the development of policy or its
implementation, either in respect of its duty not to
discriminate in the exercise of public functions or
in relation to the public sector equality duty. From
the documents | have reviewed and interviews |
have conducted | conclude that an assumption
by policy officials seems to have taken root that
these exemptions to the Equality Act 2010 are
broader than they, in fact, are. Knowledge of
equality law and discrimination analysis generally
was poor in the interviews | conducted. Monitoring
of the impact of policies or decisions on racial
groups was barely carried out. Ethnicity and
colour are not tracked on the department’s CID
system (whereas there are boxes for occupation
and religion).

The department is also subject to the Human
Rights Act 1998, in which race is a protected
“status” under Article 14. This can be specifically
engaged by a decision which engages Article

8 (private and family life), Article 5 (liberty and
security, including immigration detention) and
Article 1 of the First Protocol (protection of
property). As we have seen, given the close

links between nationality, race and immigration
policy, the Home Office should in the future be
particularly vigilant to the potentially discriminatory
impact of its policies and operations.

| have not made a finding of breach of the Human
Rights Act or Equality Act 2010 during this review
as this is not my function, and this is not how
my terms of reference see my role. | have not
engaged in the same processes that a court
would, or that the Equality and Human Rights



Commission would if conducting an assessment of
the public sector equality duty or an investigation
into potential unlawful acts.

However, from the evidence seen it would appear
that the department could have done much more
in the case of the Windrush generation to have
regard to the potential to foster discrimination
and to result in them, as a racial group, facing
disadvantages and detrimental treatment.

There was a move towards de-regulation from
2012 onwards, which led to the scaling back of
equality impact assessments and the procedures
for analysing policy developments and

equalities issues.

The department may have interpreted these
factors as signalling that equalities issues were not
an important part of policy-making or designing a
service. But to have formed this view would have
been wholly wrong.

Recommendation 11 — The department
should re-educate itself fully about the
current reach and effect of immigration and
nationality law, and take steps to maintain

its institutional memory. It should do this by
making sure its staff understand the history of
immigration legislation and build expertise in
the department, and by carrying out historical
research when considering new legislation.

Recommendation 12 — The department
should embark on a structured programme of
learning and development for all immigration
and policy officials and senior civil servants

in relation to the Equality Act 2010 and the
department’s public sector equality duty and
obligations under the Human Rights Act 1998.
Every year, the department should publish
details of training courses attended, and how
many people have completed them.

Findings and recommendations | PART 4

Recommendation 13 — Ministers should
ensure that all policies and proposals for
legislation on immigration and nationality are
subjected to rigorous impact assessments
in line with Treasury guidelines.?®® Officials
should avoid putting forward options on

the binary “do this or do nothing” basis, but
instead should consider a range of options.
The assessments must always consider
whether there is a risk of an adverse impact
on racial groups who are legitimately in the
country. And consultation on these effects
should be meaningful, offering informed
proposals and openly seeking advice and
challenge.

The department and its people

Clarify the department’s purpose, mission
and values

One of the Home Office’s priorities is “to protect
vulnerable people and communities”. At the

time when the hostile/compliant environment
policies were being developed, its statement of
purpose was, “Building a safe, just and tolerant
society”. These are worthy aims which must be
balanced with the department’s responsibilities as
a law enforcement body. Yet, if they are to have
resonance, the department must take care to
know who are “the vulnerable” and what is “just”.
It follows that the public will expect the department
to be highly aware if it may be creating a
vulnerability or could be acting unjustly.

To balance its competing priorities successfully,

it is essential that the department, and all who
work in it, have a strong sense of its purpose,
mission and values. It follows that without this
clear articulation and explanation of how the
department’s mission, values and purpose
translate into the everyday responsibilities of all
members of the organisation, the prospects of the
department achieving that successful balance

are placed at risk. The risks to human rights are
self-evident, given that, on a daily basis, members
of the organisation are making decisions on cases
that will have far-reaching consequences for the
people concerned.

The department’s priorities are defined by the
government of the day. But the department is
responsible for determining how it will achieve
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those priorities, including the knowledge,
behaviours and shared values that it expects of
its staff across the organisation. It is noteworthy
that many of the department’s top-level
objectives, as set out in its business plans, are
restrictive in tone: examples include the terms
‘reduce” and “control”. While the department
has a responsibility to carry out duties which
may be punitive, if it carries them out fairly and
humanely, and grounds them in respect for the
individual, it is possible to achieve a balanced and
effective system.

The situation is not helped by the fact that different
parts of the department have different missions.?°
Those differences do little to foster a joined-up
approach and a culture of shared values across
the department as a whole.

Recommendation 14 — The Home Secretary
should a) set a clear purpose, mission and
values statement which has at its heart
fairness, humanity, openness, diversity

and inclusion. The mission and values
statement should be published, and based
on meaningful consultation with staff and the
public, and be accompanied by a plan for
ensuring they underpin everyday practice

in the department. It should establish robust
plans for making them central to everything it
does. The department should set its mission
and values statement in consultation with

its staff, networks and other representative
bodies, the public, communities and civil
society, and publish it online; b) translate

its purpose, mission and values into clear
expectations for leadership behaviours

at all levels, from senior officials to junior
staff. It should make sure they emphasise
the importance of open engagement and
collaboration, as well as valuing diversity
and inclusion, both externally and internally.
The performance objectives of leaders at all
levels should reflect these behaviours, so that
they are accountable for demonstrating them
every day.
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Develop a learning culture

Throughout the report, | have highlighted
concerns about how the scandal exposed aspects
of the department’s culture. We have seen an
organisation characterised by a focus on volumes
and targets, which manifests itself in sometimes
unsuitable, impersonal language when dealing
with cases and performance, and which has lost
sight of the person at the centre of each case.?”
The department has been the subject of significant
criticism in the past, and since this review was
commissioned. Given the many contested areas
of public policy with which it deals, it is essential
that it is open to challenge and positive learning,
as well as continuous improvement, to make

sure it gets these difficult areas of practice right.
That challenge should come firstly from its own
staff, who will have knowledge and experience

of what works and what does not. But for that to
happen, the workforce must feel able to challenge
the status quo.

The department’s staff survey results give

an insight into its openness to continuous
improvement. Despite improvements in recent
years, its staff engagement scores remain in the
lower quartile compared to other government
departments, and well below the scores of
high-performing teams.?’? As a first step,
therefore, the department will want to focus on
an internal cultural change, given that improving
how colleagues treat each other is a critical
prerequisite to improving how the department
treats the public.

While the review was underway, the department
announced that because it had to make savings,

it was disbanding its continuous improvement unit
(a small team now remains). Also plans to shut
down the department’s staff suggestions scheme
were only recently reversed. Steps like these leave
the department open to future risks if there are no
alternative arrangements to replace them.

It is encouraging to hear that, recently, the
department has begun to develop a programme
of internal staff engagement — “Our Home
Office” — which involves senior leaders engaging
with middle managers and above. The aim is

to share experiences and information about
different parts of the department to generate
suggestions for making the department a

better place to work. This is a positive step



and, if it is sustained and forms part of a wider
programme of communication, engagement and
performance improvement, should form a basis for
positive outcomes.

But for any activity truly to make a difference,
the department would have to commit to a major
programme of cultural change, with senior-level
oversight and accountability.

Recommendation 15 — a) The Home Office
should devise a programme of major cultural
change design for the whole department and
all staff, aimed at encouraging the workforce
and networks to contribute to the values and
purpose of the organisation and how it will
turn them into reality. It should also assure
itself as to the efficacy of its organisational
design. Outputs could include independently
chaired focus groups to let staff of all grades
and areas of work (particularly under-
represented groups) describe their lived
experience, including working within the
department, and suggest what needs to
change in terms of the department’s mission,
values and culture; b) The Permanent
Secretary and Second Permanent Secretary
should lead the process, with the support of
the senior leadership, who should commit

to agreeing a programme with senior-level
accountability, including clear actions,
objectives and timescales; c) The workforce
and staff networks should help devise the
success criteria for the programme and a
senior member of the leadership team should
be the sponsor for the programme; d) The
department should invest in, develop and roll
out a leadership development programme
for all senior, middle and frontline managers,
where leadership behaviours and values will
be made clear.
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Recommendation 16 — The Home Office
should establish a central repository for
collating, sharing and overseeing responses
and activity resulting from external and
internal reports and recommendations, and
adverse case decisions. This will make sure
lessons and improvements are disseminated
across the organisation and inform policy-
making and operational practice.

Improve operational practice, decision-making
and help for people at risk

The department has a responsibility to make any
application process as straightforward as possible
and give people clear instructions and help. This
responsibility is even greater where the legislative
picture is complex, with numerous possible
application routes and limited opportunities to
obtain specialist advice, as was the case for some
members of the Windrush generation.

Equally, staff making the decisions should do so
based on a clear framework, which sets out their
responsibilities with rules and guidance, as well
as principles for them to apply. These principles
should promote fairness, openness and effective
care, and embed the idea that people will always
be treated with respect and dignity. This was

not the experience of those affected by the
Windrush scandal.

When some members of the Windrush generation
attempted to make applications to document
their status, applied for passports or tried to
challenge immigration enforcement action they
were met with a system which was difficult to
navigate and distant, and put barrier upon barrier
in front of them. Some had made repeated
attempts to document their status; others found
that cases took a long time to be resolved, often
unsatisfactorily.

The onus was on individuals to prove their status,
arrival date and continuous residence for a
number of years, despite the fact that they were
applying to confirm a right and therefore should
have been treated with more discretion and
sensitivity. Others were in a vulnerable situation,
yet found the system couldn’t differentiate
between their circumstances, which needed more
care, time and attention, and other cases that
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could be dealt with more easily. The department
accepted that, apart from its telephone service,
which tended to refer callers to the Gov.uk
website, there were few, if any, opportunities for
applicants to have direct contact with an individual
caseworker who might be able to help them.

The case files showed evidence of poor
record-keeping, decisions made by relying
inappropriately on checklists, little use of
discretion and lengthy and confusing decision
letters to applicants. Given the complexity of the
underpinning legislation and its history, there

is a clear need for a greater focus on effective
training and supervision for caseworkers, yet
we found this to be inconsistent. Instead, there
was more emphasis on achieving targets,
which caseworkers felt did not encourage them
to question decisions or raise difficult cases
with supervisors.

Reducing the number of immigration appeal
routes from 17 to 5 (with a further 2 recently
created that relate to the EU Settlement Scheme)
will have done little to provide adequate
safeguards in the system. Without a transparent
system of complaints handling, or arrangements
for greater external scrutiny, the system will
continue to be seen as imbalanced. Other
government departments have independent case
examiners to give an extra degree of assurance.

The fragmentation of the immigration system
meant that cases were passed through it with
few safeguards to check that the right decisions
were being made in the cases referred for
enforcement measures.

Recommendation 17 — The Home Office
should develop a set of ethical standards
and an ethical decision-making model, built
on the Civil Service Code and principles of
fairness, rigour and humanity, that BICS staff
at all levels understand, and are accountable
for upholding. The focus should be on getting
the decision right first time. The ethical
framework should be a public document

and available on the department’s website.
A system for monitoring compliance with the
ethical standards should be built into the
Performance Development Review process.
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Recommendation 18 — The Home Office
should establish more and clearer guidance
on the burden and standard of proof
particularly for the information of applicants,
indicating more clearly than previously how it
operates and what the practical requirements
are upon them for different application routes.
The decision-making framework should
include at least guidelines on when the
burden of proof lies on the applicant, what
standard of proof applies, the parameters

for using discretion and when to provide
supervision or ask for a second opinion. This
should produce more transparent and more
consistent decision-making.

Recommendation 19 — a) UK Visas and
Immigration should ensure that where
appropriate it: builds in criteria for increasing
direct contact with applicants, including
frequency of contact, performance standards
and monitoring arrangements; revises the
criteria and process for assessing cases
involving vulnerable applicants; and reviews
its service standards and where appropriate
provides new standards based on qualitative
as well as quantitative measures. UKVI should
ensure it revises its assurance strategy; the
learning from recent Operational Assurance
Security Unit (OASU) or internal audit reviews;
identifies criteria and a commissioning

model for OASU or internal audit reviews;
contains clear mechanisms for reporting back
casework issues to frontline staff, and criteria
for supervision, including recording outcomes
and learning for the wider organisation;

b) The department should review the UK
Visas and Immigration assurance strategy
periodically to make sure it is operating
effectively, and the reviews should consult
practitioners as well as specialist staff to
make sure the strategy changes if it needs to.



Recommendation 20 — The Home Secretary
should commission an urgent review of the
BICS complaints procedure. Options could
include establishing an Independent Case
Examiner as a mechanism for immigration
and nationality applicants to have their
complaints reviewed independently of the
department.

Reduce the complexity of immigration and
nationality law, immigration rules and guidance

It is widely accepted that immigration and
nationality law is very complex. The Law
Commission has pointed out that at least 16
statutes have been passed since the Immigration
Act 1971 that wholly or partly concern immigration
or nationality. Currently, immigration law requires
that considerably more than 10 statutes be kept
in mind and, since 2010, for example, there have
been 19 statements of changes to the Immigration
Rules which underpin them. This makes it difficult
for applicants, legal advisers and caseworkers to
navigate the system. It also increases the risk of
getting it wrong.

The role of the sponsoring department in such
situations should be critical. It ought to know its
area of law in detail, from a contemporary and
historical perspective. The public expect it to
retain a full knowledge of its area of law, for the
very reason that the public cannot be expected to
understand the immigration process, especially as
the complexity grows. Indeed, a new Immigration
Bill is currently making its way through Parliament.

Over recent years, the Home Office has started,
but not completed, various programmes

aiming to simplify the immigration landscape,

the last in 2009. The benefits of a simplified
immigration system have been recognised and
the Law Commission announced a consultation
programme for simplifying the Immigration Rules.
The Commission’s remit was, “to review the
Immigration Rules to identify principles under
which they could be redrafted to make them
simpler and more accessible to the user, and

for that clarity to be maintained in the years to
come”. The Law Commission published its final
report and recommendation on 14 January 2020°"
and recommended that the “immigration rules
be overhauled” with the aim of simplifying them
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and making them more accessible for applicants.
The report also recommended that the Home
Office consider introducing a less prescriptive
approach to evidence required from applicants. In
the circumstances, it would be immensely helpful
if the Law Commission embarked on a more
fundamental exercise, which also considered
simplifying the legislative framework.

Recommendation 21 — Building on the Law
Commission’s review of the Immigration Rules
the Home Secretary should request that

the Law Commission extend the remit of its
simplification programme to include work to
consolidate statute law. This will make sure the
law is much more accessible for the public,
enforcement officers, caseworkers, advisers,
judges and Home Office policy makers.

The department’s role in wider government
Look for risks and listen to early warning signs

The department missed opportunities to
anticipate the Windrush scandal sooner. The
internal information systems, processes and
technology lacked the capability to identify and
link information across different areas of business,
which would have alerted it to early warning
signs and led to action to tackle trends as they
emerged. Put simply, the department was looking
at the wrong risks. Its corporate risk register gives
us a telling insight. The principal strategic risks
understandably relate to security and political
priorities. But while the principal operational risks
in the register do relate to matters that might
cause reputational damage, with the exception of
child sexual abuse and exploitation, these do not
cover risks in relation to service delivery or public
safety concerns, such as those which applied

to the Windrush scandal. It was significant that,
neither immediately before nor after the last but
one Home Secretary had resigned in April 2018,
had the scandal and its aftermath been escalated
to the department’s corporate risk register as a
principal risk.
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| have, for the most part, deliberately refrained
from making specific structural observations.

But the evidence suggests that the department
would be better placed if the governance
arrangements for performance and risk oversight
were sufficiently revised to provide a genuine
opportunity to confront and challenge risk and
performance issues across directorates. Under
the process for escalating risks, responsibility

for the decision falls to the relevant directorate.

A picture therefore emerges where officials gave
insufficient consideration to an emerging set of
circumstances which might have triggered action
to address potential problems for the department,
until it was too late.

Risks raised during the passage of the 2014 and
2016 Immigration Acts and after their enactment
should have surfaced in the relevant directorates’
risk registers in the first instance. Outsourcing
responsibilities for implementing its policies —
which resulted in the Home Office delegating
functions to third parties like landlords and
employers, over whom it had no control — should
only have happened with a full understanding of
potential risks and the need for clear instructions,
as well as careful engagement and evaluation.
Well-focused and sophisticated early warning
systems, and being alive to risks, are essential
in an operating environment as complex as

the immigration system. Also, risks raised as

the Bill passed should have been itemised and
addressed as the Bill went through its stages.
The remaining risks should have been covered
in post-implementation reviews and by research
which was more comprehensive than what the
department obtained.

The department is already giving thought to these
areas and we have discussed in part 3 the efforts
made to introduce a system which anticipates
early warning signs and alerts the business to
risk. Those arrangements, together with others,

if brought together coherently, and with senior
level accountability and challenge, should put the
department in a stronger position to avert issues
before they escalate.
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Recommendation 22 — The Home Office
should invest in improving data quality,
management information and performance
measures which focus on results as well

as throughput. Leaders in the department
should promote the best use of this data

and improve the capability to anticipate,
monitor and identify trends, as well as collate
casework data which links performance

data to Parliamentary questions, complaints
and other information, including feedback
from external agencies, departments and
the public (with the facility to escalate local
issues). The Home Office should also invest
in improving its knowledge management and
record keeping.

Recommendation 23 — The department
should revise and clarify its risk management
framework, where officials and ministers
consider potential risks to the public, as well
as reputational and delivery risks.

Emphasise the role of ministers and senior
officials

Good policy advice tells ministers about the
evidence and tells them about the risks. It

then suggests how best to implement their
ideas, taking account of both. The reality is that
governments are keen to make progress on
policy objectives; after all, that is why they have
been elected. The onus then falls on officials to
work conscientiously, within the parameters of
the Civil Service Code, and in accordance with
departmental responsibilities, to give effect to
policy objectives. Senior officials should ensure
that ministers have before them adequate and
appropriate information so as to enable them

to make decisions both lawfully and effectively.
Especially in the context of the PSED, this may
include specifically drawing their attention to a
particular group who will be adversely affected
by a decision. Overly optimistic advice does not
produce sound decision-making. The occasions
when an official seeks a ministerial direction will
be rare and the relationship between ministers
and officials should be characterised by mutual
respect for their different roles, and also by
proactivity, curiosity and constructive challenge.



As officials have a responsibility to raise risks,
equally ministers have a responsibility to consider
risks of policies, including risks to the public as
well as to the government, as soon as possible

in the policy-making process, and on an ongoing
basis. In this review the evidence shows that for
the hostile environment measures ministers and
officials did not fully consider risks and, after the
measures were implemented, gave inadequate
attention to understanding their effect, including
whether discrimination had occurred. The review
also found that mitigating action was insufficient
and that ministers and officials neither considered
nor requested a broader range of policy options.
Arrangements for senior oversight were unclear
and unstructured, as were the levels of approval
for decisions.

Recommendation 24 — The department
should invest in training for the Senior Civil
Service to ensure appropriate emphasis on
the roles and responsibilities of officials to
provide candid, comprehensive and timely
advice to ministers.

Recommendation 25 — All policy
submissions and advice to ministers should
have mandatory sections on: a) risks to
vulnerable individuals and groups; and b)
equalities, requiring officials to consider the
effect of their proposals in these terms. The
department should review the effectiveness
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