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I. I nt r o d u cti o n - S u m m a r y  

1.  T h e Pr o visi o n al Fi n di n gs d o n ot dis c h ar g e t h e C M A’s b ur d e n t o est a blis h a n S L C.  T h e 
e vi d e n c e  – i n cl u di n g t h e c ust o m er c all n ot es – dir e ctl y c o ntr a d i ct its f a ct u al fi n di n gs.  Th e 
c as e -l a w is at o d ds wit h t h e C M A’s eff orts t o a v oi d t h e “ h y p ot h eti c al m o n o p olist t est” a n d 
t o r el y o n u ns u p p ort e d s p e c ul ati o n a b o ut p ot e nti al f ut ur e c o m p etiti o n a m o n g s e q u e n ci n g 
t e c h n ol o gi es.   A n d t h e C M A f ails t o c o u nt er  t h e e xt e nsi v e a n al ys es  a n d  e vi d e n c e t h e  
P arti es h a v e pr o vi d e d.  I n s h ort, t h e C M A’s c o n cl u si o ns ar e n ot s u p p ort e d a n d d o n ot ( a n d 
will n ot) wit hst a n d s cr uti n y.    

2.  T h e C M A h as f ail e d t o e st a blis h t h at Ill u mi n a’s s h ort r e a d s yst e ms a n d P a c Bi o’s n ati v e 
l o n g r e a d s yst e ms c o m p et e.  It di d n ot c arr y o ut a “ h y p ot h eti c al m o n o p olist t est ” t o d efi n e 
t h e r el e v a nt pr o d u ct m ar k et, an d i n t ur n di d n ot c arr y o ut a S S NI P t est ( or a n y ot h er f or m 
of  di v ersi o n  a n al ysis )  t o  ass ess t h e d e gr e e  of  i nt er c h a n g e a bilit y  b et w e e n  t h e  P arti es’  
s yst e ms .  Gi v e n t h e e vi d e n c e i n t h e r e c or d s h o wi n g t h at t h e c osts of o p er ati n g Ill u mi n a’ s 
s yst e ms ar e a n or d er of m a g nit u d e l o w er  t h a n t h o s e of o p er ati n g P a c Bi o ’s s yst e m s, t his is 
a f at al err or i n t h e C M A’s r e as o ni n g .  I n a d diti o n, h a vi n g a c c e pt e d t h at t h e P arti es’ s yst e ms 
ar e, at m ost, p arti al s u bstit ut es, t h e C M A err e d  b y i g n ori n g t h e c as e-l a w t h at m a k es it cl e ar  
t h at pr o d u cts t h at ar e n ot cl os e s u bstit ut es d o n ot f all i nt o t h e s a m e pr o d u ct m ar k et.  

3.  Cr u ci all y, t h e C M A h as f ail e d t o u n d erst a n d w h at it h as b e e n t ol d b y c ust o m ers.  T h at  
c ust o m er  f e e d b a c k  c o nfir ms  t h at  s h ort  r e a d  a n d  n ati v e  l o n g  r e a d  s yst e ms  ar e  n ot  
i nt er c h a n g e a bl e.   M or e t h a n  7 0 %  of  t h e  c ust o m ers  t h at  it  i nt er vi e w e d st at e d t h at  t h e  
P arti es’  s yst e ms  ar e  n ot  i nt er c h a n g e a bl e,  wit h  t h e  r e m ai ni n g  3 0  p er c e nt  pr o vi di n g  n o  
e vi d e n c e of i nt er c h a n g e a bilit y.  R at h er, t h os e r e m ai ni n g c ust o m ers d es cri b e d eit h er o n e -
w a y mi gr ati o n f oll o wi n g i m pr o v e m e nts i n n ati v e l o n g r e a d s yst e ms , or c o m pl e m e nt ar y  
us e of s h ort r e a d a n d n ati v e l o n g r e a d s yst e ms wit hi n a p arti c ul ar a p pli c ati o n (i n diff er e nt 
us e c as es).  

4.  Si mil arl y, c ust o m ers c o nfir m e d  t h at t h e y d o n ot si m pl y “tr a d e-off ” c h ar a ct eristi cs of t h e 
s yst e ms w h e n m a ki n g p ur c h as es.  I nst e a d, t h eir c h oi c es ar e d et er mi n e d b y t h e s e q u e n ci n g 
r e q uir e m e nts of t h e r es e ar c h or cl i ni c al q u esti o n b ei n g as k e d.  T h e f e e d b a c k, pr o p erl y 
u n d erst o o d, c o nfir ms t h at t h e c urr e nt diff er e n c es b et w e e n s h ort r e a d a n d n ati v e l o n g r e a d 
t e c h n ol o gi es d et er mi n e t h e s yst e m(s) t h at c ust o m ers us e. 

5.  F urt h er, t h e C M A h as mis c o nstr u e d  t h e e vi d e n c e of a li mit e d a m o u nt of mi gr ati o n b y 
c ust o m ers  p erf or mi n g  n ati v e  l o n g  r e a d  us e  c as es,  f oll o wi n g  P a c Bi o’s  a c c ur a c y  
i m pr o v e m e nts.  T h e C M A h as pr o d u c e d n o e vi d e n c e t h at  s u c h m o v e m e nt is e xt e nsi v e , 
a n d it is  n ot.  T o t h e e xt e nt t h at a n y s u c h m o v e m e nt is o c c urri n g, it is n ot c o m p etiti v el y 
r el e v a nt b e c a us e n o r e a cti o n fr o m Ill u mi n a w o ul d pr e v e nt or st e m t h e m o v e m e nt of n ati v e 
l o n g r e a d us e c as es t o n ati v e l o n g r e a d s yst e ms.  T h e C M A’s s u g g esti o n t h at t h e d y n a mi c 
n at ur e of t h e s e q u e n ci n g i n d ustr y c o m p els a diff er e nt c o n cl usi o n is n ot s u p p ort e d b y t h e 
c as e -l a w  or  t h e  f a cts.   M or e  s eri o usl y,  t h e  C M A  f ail e d  t o  as k  c ust o m ers  t h e  cr u ci al  
q u esti o n: w o ul d t h e y h a v e c o nsi d er e d s wit c hi n g b a c k t o Ill u mi n a ?   Wit h o ut a ns w ers t o 
t h at q u esti o n, t h e c ust o m er f e e d b a c k pr o vi d es n o s u p p ort f or t h e C M A’s c o n cl usi o ns.  A n d 
b e c a us e t h e a ns w ers w o ul d h a v e b e e n “ n o ”, t h e C M A’s f ail ur e t o as k t h e q u esti o n is at 
b est s ur prisi n g.  
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6.  R at h er  e xtr a or di n aril y,  t h e  C M A  h as  t a k e n  t h e  p ositi o n  t h at  “ c o m p eti n g  f or  c ust o m er 
s p e n d ” is e n o u g h t o m a k e t h e P arti es’ s yst e m s s u bstit ut a bl e, s u c h t h at t h e y ar e c urr e nt 
c o m p etit ors.    T h e C M A  is wr o n g t h at e vi d e n c e of c o m p a ni es c o m p eti n g f or s h ar es of 
c ust o m ers ’ b u d g ets is r el e v a nt t o a c o m p etiti v e eff e cts a n al ysis.  Nor is s u c h e vi d e n c e  
s uffi ci e nt t o est a blis h t h at t h e P arti es’ s yst e ms  ar e cl os e  s u bstit ut es  – w hi c h is d et er mi n e d 
b y t h e d e gr e e of i nt er c h a n g e a bilit y b et w e e n t h e pr o d u cts, n ot w h et h er a c ust o m er d e v ot es 
a p orti o n of its b u d g et t o t h e o n e or t h e ot h er pr o d u ct i n a gi v e n y e ar.  T h e C M A’s p ositi o n  
o n t his iss u e is u ns ust ai n a bl e, a n d fli es i n t h e f a c e of est a blis h e d pr e c e d e nt.  

7.  T h e C M A h as f ail e d t o pr o vi d e a n al ysis or e vi d e n c e s uffi ci e nt t o s u p p ort its “ p ot e nti al 
c o m p etiti o n t h e or y ” – its c o n cl usi o n t h at Ill u mi n a’s s h ort r e a d a n d P a c Bi o’s n ati v e l o n g 
r e a d t e c h n ol o gi es will c o m p et e i n t h e f ut ur e  as t h eir t e c h n ol o gi c al diff er e n c es a n d c ost 
diff er e nti als r e d u c e  is i n c orr e ct.  T h er e ar e i n h er e nt li mit ati o ns i n P a c B i o’s t e c h n ol o g y 
t h at will pr e v e nt it fr o m e v er c o n v er gi n g wit h s h ort r e a d t e c h n ol o gi es.  T h e r e ar e als o 
f a ct ors t h at c o nstr ai n P a c Bi o’s d e v el o pm e nt f or t h e f or es e e a bl e f ut ur e t h at ar e e ntir el y 
d e p e n d e nt o n t hir d p arti es .    Th er e  is n o e vi d e n c e i n t h e r e c or d t o s u p p ort t h e C M A’s 
s p e c ul ati o n t h at i m pr o v e m e nts of t h e or d er s of m a g nit u d e n e c ess ar y t o tr a nsf or m P a c Bi o 
i nt o a c o m p etiti v e t hr e at t o Ill u mi n a c a n b e m a d e i n a r el e v a nt ti m efr a m e.  

8.  I m p ort a ntl y i n t his c o nt e xt, t h e C M A h as c h os e n t o i g n or e t h at u n d er r el e v a nt U K l a w, a 
l oss of p ot e nti al c o m p etiti o n c a n s u p p ort a fi n di n g of a n S L C o nl y if it is b ot h li k el y t o, 
a n d  c o ul d,  b e c o m e  a ct u al  c o m p etiti o n  i n  a  ti m el y  f as hi o n  a n d  wit h o ut  i n c urri n g  a n y  
s u bst a nti al  s u n k  c osts.    It  is  i n c o n c ei v a bl e  t h at  P a c Bi o’s  t e c h n ol o g y  c o ul d  i m p os e  a  
c o m p etiti v e c o nstr ai nt o n Ill u mi n a i n t h e n e xt d e c a d e.  T o cit e j ust o n e h ur dl e a m o n g m a n y  
– t o m at c h Ill u mi n a’s t hr o u g h p ut, P a c Bi o’s S M R T C ells w o ul d n e e d t o i nt e gr at e a 1 0 gi g a-
pi x el s e ns or , i. e., a 1, 0 0 0 -f ol d pl us i m pr o v e m e nt o n w h at P a c Bi o h as t o d a y t h at si m pl y 
c a n n ot b e a c hi e v e d i n t h e f or es e e a bl e f ut ur e .  O b vi o usl y, t h e C M A h as n ot pr es e nt e d ( a n d 
c a n n ot pr es e nt) a n y s u c h  e vi d e n c e . 

9.  A s wit h its ass ess m e nt of c urr e nt c o m p etiti o n,  i n e v al u ati n g p ot e nti al c o m p etiti o n t h e 
C M A h as f ail e d t o r e c o g nis e t h e r el e v a nt f e e d b a c k fr o m c ust o m ers.  A m at eri al pr o p orti o n 
of c ust o m ers w er e c at e g ori c al t h at t h e y d o n ot s e e P a c Bi o “ cl osi n g t h e g a p ” wit h Ill u mi n a.   
F urt h er, c o ntr ar y t o t h e C M A’s ass erti o n t h at c ert ai n c ust o m ers s u g g est e d t h at gr o wt h of 
n ati v e l o n g r e a d s e q u e n ci n g w o ul d b e “ at t h e e x p e ns e ” of s h ort r e a d s e q u e n ci n g, t h os e 
c ust o m ers  a ct u a ll y  i n di c at e d  t h at  t h e y  b eli e v e d  t h at  n ati v e  l o n g  r e a d  a n d  s h ort  r e a d  
s e q u e n ci n g w o ul d r e m ai n s uit e d t o diff er e nt us es.  

II. T h e P a rti es d o n ot c u r r e ntl y c o m p et e  

A.  I nt r o d u cti o n  

1 0.  T h e C M A h as f ail e d t o e st a blis h t h at Ill u mi n a’s s h ort r e a d s yst e ms a n d P a c Bi o’s n ati v e 
l o n g  r e a d  s yst e ms  c urr e ntl y  c o m p et e.  It  di d  n ot  c arr y  o ut  a  S S NI P  t est  or  a n y  ot h er  
e c o n o mi c a n al ysis, d es pit e t h e f a ct t h at t h e c osts of Ill u mi n a’s s yst e ms ar e a n or d er of 
m a g nit u d e l o w er.  F urt h er, it d o es n ot e x pl ai n w h y it is a p pr o pri at e t o i g n or e t h e b o d y of 
c as e l a w t h at m a k es it cl e ar, gi v e n t h e C M A’s a c c e pt a n c e t h at t h e P arti es’ s yst e ms ar e, at 
m ost, p arti al s u bstit ut es o n t h e m ar gi n , t h at t h e pr o d u cts ar e n ot s u bstit ut es t h at f all i nt o a 
si n gl e pr o d u ct m ar k et. 
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1 1.  F urt h er,  t h e  C M A  h as mis c o nstr u e d t h e  e vi d e n c e  of  a  li mit e d  a m o u nt  of  c ust o m er  
mi gr ati o n  b y  c ust o m ers  p erf or mi n g  n ati v e  l o n g  r e a d  us e  c as es,  f oll o wi n g P a c Bi o’s 
a c c ur a c y  i m pr o v e m e nts.    T h e  d y n a mi c  n at ur e  of  a  m ar k et  is  n o  b asis  f or  c o n cl u di n g 
wit h o ut e vi d e n c e t h at mi gr ati o n is s u bstit uti o n.  T h e C M A di d n ot as k mi gr ati n g c ust o m ers 
t h e  cr u ci al  q u esti o n:  w o ul d  y o u  “s wit c h  b a c k ”?   Gi v e n  t h e  f u n d a m e nt al  diff er e n c es  
b et w e e n t h e s yst e ms, t h e a ns w er t o t his q u esti o n w o ul d h a v e b e e n “ n o ”.   I n  f a ct,  t h e 
c ust o m er f e e d b a c k t h at t h e C M A di d s oli cit c o nfir m e d t h at s h ort r e a d a n d n ati v e l o n g r e a d 
s yst e ms  ar e  n ot  i nt er c h a n g e a bl e.   T h e  C M A  a p p e ars  t o  h a v e  c h os e n  n ot  t o  t a k e  t his  
f e e d b a c k i nt o a c c o u nt.  

1 2.  T h e  C M A  err o n e o usl y  ass erts  t h at  Ill u mi n a  h a s  t h e  a bilit y  t o  pri c e  di s cri mi n at e  t o  
dis c o ur a g e or sl o w t h e r at e of c ust o m er mi gr ati o n.  T his is si m pl y n ot tr u e.   Ill u mi n a’s 
se q u e n ci n g r e a g e nts ar e us e c as e a g n osti c, m a ki n g it i m p ossi bl e t o pri c e b y r ef er e n c e t o 
t h e us e c as e(s) a gi v e n c u st o m er is p erf or mi n g.  Al s o, as Ill u mi n a h as e x pl ai n e d,   p er c e nt  
of li br ar y pr e p ar ati o n kits us e d wit h its s e q u e n c ers ar e s u p pli e d b y t hir d p arti es ( w hi c h 
off er  v ari o us t y p es of kit s f or diff er e nt a p pli c ati o ns). 

1 3.  T h e C M A als o a p p e ars t o h a v e, r at h er e xtr a or di n aril y, t a k e n t h e p ositi o n t h at “ c o m p eti n g 
f or c ust o m er s p e n d ” is e n o u g h t o m a k e t h e P arti e s’ s yst e ms s u bstit ut a bl e.  T h at p ositi o n 
is c o ntr ar y t o l a w.  

1 4.  F urt h er,  t h e  C M A  als o  ar bitr ar ily a n d wit h o ut  j ustifi c ati o n  dis miss es  t h e r el e v a n c e  of  
c ert ai n e vi d e n c e.  I n d e e d, t h e C M A r ef ers t o t h e S S NI P t est as a “ st ati c t e st ” w hi c h m a y 
“ n ot a c c ur at el y r efl e ct t h e f e at ur es of a d y n a mi c m ar k et ” 1  a n d o nl y pl a c es “ li mit e d w ei g ht” 
o n t h e q u a ntit ati v e e vi d e n c e pr o vi d e d b y t h e P arti es b e c a us e it “ d o es n ot c a pt ur e t h e f ut ur e 
c o m p etiti v e c o nst r ai nts diff er e nt s u p pli ers will e x ert o n e a c h ot h er ”. 2   H o w e v er, at t h e 
s a m e ti m e , t h e C M A pl a c es s u bst a nti al w ei g ht o n m ar k et s h ar es,3  an i n di s p ut a bl y st ati c  
m etri c w hi c h e v e n ol d E C c as e l a w c o nsi d er e d t o b e  u ns atisf a ct or y i n d y n a mi c m ar k ets. 4    

1 5.  Fi n all y, a n d at t h e m ost f u n d a m e nt al l e v el, t h e C M A a p p e ars t o h a v e i g n or e d t h e i n h er e nt 
t e c h n ol o gi c al diff er e n c es t h at m e a n t h at t h e P arti es’ s yst e ms si m pl y c a n n ot b e us e d t o d o 
t h e s a m e t hi n gs.  

1 6.  Ill u mi n a’s s h ort r e a d s yst e ms a n d P a c Bi o’s n ati v e l o n g r e a d s yst e ms ar e t e c h n ol o gi c all y 
disti n ct  wit h  u ni q u e  c h ar a ct eristi cs  a n d  c osts,  s u c h  t h at  t h e y ar e  n ot  i nt er c h a n g e a bl e.5  
Ill u mi n a’s s h ort r e a d s yst e ms s e q u e n c e o nl y u p t o h u n dr e ds of b as e p airs p er r e a d, h a v e 
hi g h t hr o u g h p ut ( a n d r u n o ut p ut), a n d ar e s c al a bl e a n d e c o n o mi c al.  P a c Bi o’s n ati v e l o n g 
r e a d s yst e ms s e q u e n c e t h o us a n ds t o t e ns of t h o us a n ds of b as e p airs p er r e a d, h a v e l o w er 
t hr o u g h p ut ( b y at l e ast a n or d er of m a g nit u d e), a n d o nl y s c al e at a r at e t h at is or d ers of 

                                                 
1  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 7. 4 4 . 
2  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p hs 8. 1 1 6 a n d 8. 2 6 9 ( d).  
3  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h  8. 2 6 9 ( d).  
4  S e e, e. g .,  c as e  C O M P/ M. 2 6 0 9   - H P/ C o m p a q  ( 2 0 0 2),  p ar a gr a p h  3 9  ( “ n ot  a  p r o x y  f o r  m a r k et  p o w er  i n  [ a]  
t e c h n ol o gi c all y r a pi dl y e v ol vi n g … m a r k et ” ) a n d c as e C O M P/ M. 4 7 4 7 – I B M/ T el el o gi c ( 2 0 0 8), p ar a gr a p h 1 5 1 
( “i n d u str y st a n d a r d s t o d a y m a y b e c o m e a l e g a c y p r o d u ct wit hi n l ess t h a n fi v e y e a rs”).  S e e als o p ar a gr a p h 1 5 6 of 
t h e M er g er N oti c e f or r ef er e n c es t o f urt h er c as e l a w of t h e E C a n d G e n er al C o urt.   
5  S e e M er g er N oti c e, S e cti o n 1 3.  
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m a g nit u d e b el o w t h at of s h ort r e a d s ys t e ms ( a n e n d uri n g c h ar a ct eristi c), s u c h t h at t h e y ar e 
( a n d will r e m ai n) m at eri all y m or e e x p e nsi v e. 

1 7.  W hil e t h e v ast m aj orit y of v ari a nts ar e S N Vs ( m or e t h a n 9 9 %) t h at c a n b e dis c o v er e d a n d 
d et e ct e d b y s h ort r e a d s yst e ms , s u c h as Ill u mi n a’s, t h er e ar e cl ass es of str u ct ur al v ari a nts 
w h er e n ati v e l o n g r e a d s yst e ms, s u c h as P a c Bi o’ s, ar e r e q uir e d.  H o w e v er, o n c e n ati v e 
l o n g r e a d s yst e ms h a v e b e e n us e d t o dis c o v er t h es e l o n g er v ari a nts, i n m ost i nst a n c es s h ort 
r e a d s yst e ms m a y b e us e d t o i d e ntif y t h e m i n s u b s e q u e nt r es e q u e n ci n g. 6   F urt h er,  n ati v e 
l o n g r e a d s yst e ms ar e als o us e d f or p h asi n g h a pl ot y p es a n d d e n o v o  g e n o m e ass e m bl y. 7  

T a bl e 1 : C o m p a ris o n of Ill u mi n a’ s a n d P a c Bi o’ s s yst e m s’ c h a r a ct eristi c s  

S y st e m att ri b ut e ( at 
b est)  

Ill u mi n a  P a c Bi o  Diff e r e n c e  

L e n gt h of  r e a d  ~ 3 0 0 b p  5, 0 0 0 - 5 0, 0 0 0 + b p  
> 1 0 x , a n d 

oft e n 
> 1 0 0 x  

N u m b e r of r e a d s p e r 
r u n  

u p t o Billi o ns  u p t o Milli o ns  1 0 0 0 x  

O ut p ut p e r r u n 
( Q 2 0 +) 

u p t o T b  u p t o G b  1 0 0 0 x  

M a x t h r o u g h p ut 
( Q 2 0 +) 

> 6, 5 0 0 h u m a n 
g e n o m es/ y e ar  

5 0 h u m a n 
g e n o m es/ y e ar  

> 1 0 0 x  

 

1 8.  I n a d diti o n, t h e c osts of s e q u e n ci n g wit h Ill u mi n a’s  s yst e ms ar e  m at eri all y l o w er t h a n 
t h os e  of  P a c Bi o’s s yst e ms.   A c c or di n gl y, si n c e  all  U K  c ust o m ers w h o  o w n  a  P a c Bi o  
s yst e m als o o w n a n Ill u mi n a s yst e m, c ust o m ers us e  P a c Bi o’s s yst e ms   o nl y  w h e n t h eir 
Ill u mi n a s yst e m c a n n ot a ns w er t h e bi ol o gi c al q u e sti o n .  As a r es ult of t h e e n d uri n g c ost 
diff er e nti al b et w e e n t h e s yst e ms, t his will n ot c h a n g e i n t h e f or es e e a bl e f ut ur e.  

1 9.  T h e f a ct t h at S e q u el II h a s n ot cr e at e d c o m p etiti o n b et w e e n t h e P arti es is b or n e o ut b y its 
 
 
 

.   

B.  T h e P r o visi o n al  Fi n di n gs  d o  n ot  est a blis h  t h at  t h e P a rti es’  p r o d u cts  a r e cl os e 
s u b stit ut es   

i. L e g al pri n ci pl es 

2 0.  A c c or di n g t o t h e C M A’s g ui d eli n es, “ t h e r el e v a nt pr o d u ct m ar k et is a s et of pr o d u cts t h at 
c ust o m ers  c o nsi d er  t o  b e  cl os e  s u bstit ut es ,  f or  e x a m pl e  i n  t er ms  of  utilit y,  br a n d  or  

                                                 
6  S e e R e s p o ns e t o t h e I ss u es P a p er,  p ar a gr a p hs  3 8 a n d 3 9.  
7  S e e M er g er N oti c e, p ar a gr a p hs 7 5, 7 6, 9 0 a n d 1 1 4 r e g ar di n g p h asi n g h a pl ot y p es, a n d p ar a gr a p h 6 7  r e g ar di n g d e 
n o v o  s e q u e n ci n g.  
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q u alit y ”.   E ur o p e a n a n d U K  c as e -l a w m a k e it cl e ar t h at t h e C M A m ust ass ess t h e d e gr e e 
of i nt er c h a n g e a bilit y b et w e e n t h e pr o d u cts  t o d et er mi n e w h et h er t h e y ar e cl os e s u bstit ut es, 
s u c h t h at t h e y b el o n g t o  t h e s a m e pr o d u ct m ar k et.  O nl y pr o d u cts t h at ar e s uffi ci e ntl y 
i nt er c h a n g e a bl e f all wit hi n t h e s a m e pr o d u ct m ar k et.  As t h e E ur o p e a n C o urt of J usti c e 
h el d i n H off m a n - L a R o c h e:  

“ T h e c o n c e pt of t h e r el e v a nt m ar k et i n f a ct i m pli es t h at t h er e c a n b e eff e cti v e 
c o m p etiti o n b et w e e n t h e pr o d u cts w hi c h f or m p art of it a n d t his pr es u p p os e s t h at 
t h er e is a s uffi ci e nt d e gr e e of i nt er c h a n g e a bilit y  b et w e e n all t h e pr o d u cts f or mi n g 
p art of t h e s a m e m ar k et i n s o f ar as a s p e cifi c us e of s u c h pr o d u cts is c o n c e r n e d ”. 9  

2 1.  F urt h er,  t h e c o urts h a v e m a d e cl e ar  t h at a r e alisti c p ossi bilit y (i. e., e c o n o mi c vi a bilit y ) of 
i nt er c h a n g e a bilit y is r e q uir e d.  A m er e t h e or eti c al p ossi bilit y is n ot e n o u g h.  T h e t est  of 
“s uffi ci e nt i nt er c h a n g e a bilit y ” is m et o nl y w h e n t h er e is a n el e m e nt of s u st ai n a bilit y i n 
c ust o m ers’  c h oi c es ,  n ot  r ar e  i nst a n c es of  s u bstit uti o n  of  pr o d u cts. 1 0   F or  e x a m pl e,  i n  
Atl a nti c  C o nt ai n er  Li n e ,  t h e  E ur o p e a n  C o urt  of  First  I nst a n c e  n ot e d  wit h  r es p e ct  t o  
diff er e nt m o d es of tr a ns p ort t h at  “t h e f a ct t h at ot h e r m o d es of tr a ns p ort, w h et h er m ariti m e 
or air, m a y e n g a g e i n m a r gi n al c o m p etiti o n  o n t h e m ar k et i n c o nt ai n eris e d li n er s hi p pi n g 
s er vi c es i n r es p e ct of a li mit e d n u m b er of pr o d u cts [ …] d o es n ot  m e a n t h at, f or t h at r e as o n, 
t h e y c a n b e r e g ar d e d as f or mi n g p art of t h e s a m e m ar k et”. 1 1  

2 2.  P r o d u ct s t h at ar e o nl y “ p arti al ” or “i m p erf e ct ” s u b stit ut es d o n ot f all i nt o t h e s a m e pr o d u ct 
m ar k et. 1 2     Th e  C o m p etiti o n  A p p e al  Tri b u n al  ( “ C A T ”)  h as  a d o pt e d t h e  “s uffi cie nt 
i nt er c h a n g e a bilit y ” t est.1 3  

ii. T h e C M A di d n ot c arr y o ut a S S NI P t est t o d et er mi n e w h et h er t h e P arti es’ s yst e ms 
ar e s uffi ci e ntl y i nt er c h a n g e a bl e  t o b e c o nsi d er e d cl os e s u bstit ut es 

2 3.  T h e C M A h as pr es e nt e d n o e c o n o mi c e vi d e n c e s u p p orti n g its c o n cl usi o n t h at t h e P arti es’ 
s yst e ms  ar e s uffi ci e ntl y i nt er c h a n g e a bl e  t o b e i n cl u d e d i n t h e s a m e pr o d u ct m ar k et.  F or 
e x a m pl e, i ns of ar as  t h e P arti es  ar e a w ar e, t h e C M A di d n ot  c arr y o ut  a  “ h y p ot h eti c al  
m o n o p olist t est ”  t o d efi n e t h e r el e v a nt pr o du ct m ar k et , a n d i n t ur n di d n ot c arr y o ut  a 
S S NI P  t est  ( or  a n y  ot h er r e c o g nis e d di v ersi o n  a n al ysis)  t o  ass ess  t h e  d e gr e e  of  
i nt er c h a n g e a bilit y b et w e e n t h e P arti es’ s yst e ms.1 4   T hi s i s s ur prisi n g, gi v e n t h e e vi d e n c e 
i n  t h e  r e c or d  of i n h er e nt  a n d  e n d uri n g  diff er e n c es  b et w e e n  t h e P arti es’  s yst e ms  i n  a  
n u m b er of cr u ci al, c ost -d et er mi n ati v e p erf or m a n c e p ar a m et ers  (i n cl u di n g r e a ds p er r u n, 
o ut p ut p er r u n, g e n o m es p er y e ar a n d c ost p er G b ). 1 5   As a r es ult of t h es e diff er e n c es,  
c ust o m ers d o n ot a n d will n ot s u bstit ut e t h e us e of n ati v e l o n g r e a d s yst e ms f or s h ort r e a d 
s yst e ms o n t h e b asis of c ost.     

8

                                                 
8  S e e M er g er Ass e ss m e nt G ui d eli n es, p ar a gr a p h 5. 2. 5.  
9  S e e C a s e C -8 5/ 7 6 - H off m a n n -L a R o c h e v C o m mi ssi o n ( 1 9 7 9), p ar a gr a p h 2 8.   R e affir m e d, e. g. , c as e C-1 7 9/ 1 6 
- F. H off m a n n -L a R o c h e a n d Ot h er s ( 2 0 1 8), p ar a gr a p h 5 1.  
1 0  S e e e. g. , C as e T-1 6 9/ 0 8 R E N V - D EI v C o m mis si o n ( 2 0 1 6), p ar a gr a p hs 8 7, 9 1 -9 4 a n d 9 9.  
1 1  S e e C a s e T -3 9 5/ 9 4 - Atl a nti c C o nt ai n er Li n e a n d  Ot h er s v C o m mis si o n, p ar a gr a p h 2 7 3.  
1 2  S e e p ar a gr a p hs  2 6  t o 3 7  b el o w.  S e e als o c as e T -8 3/ 9 1 - T etr a P a k v C o m mi ssi o n, p ar a gr a p hs 7 1 a n d 7 5.  
1 3  S e e e. g. , C as e 1 0 0 5/ 1/ 1/ 0 1 - A b er d e e n J o ur n al s Li mit e d v Dir e ct or G e n er al of F air Tr a di n g, p ar a gr a p h s 9 0 -9 4.  
1 4  P ur s u a nt t o t h e C M A’s g ui d eli n es, t his i s t h e t o ol t h at t h e C M A  st at e s t h at it  us e s i n it s m er g er as s ess m e nt t o 
d efi n e t h e r el e v a nt pr o d u ct m ar k et.  S e e M er g er Ass e ss m e n t G ui d eli n es, p ar a gr a p hs 5. 2. 9 t o  5. 2. 1 6.  
1 5  S e e R e s p o ns e t o t h e I ss u es P a p er,  p ar a gr a p h 4 2.  
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2 4.  F urt h er, o p er ati n g c osts of Ill u mi n a’s s h ort r e a d s yst e ms ar e a n or d er of m a g nit u d e l o w er 
t h a n t h os e of P a c Bi o’s n ati v e l o n g r e a d s yst e ms.  

2 5.  As  a  r es ult,  w h er e  a  c ust o m er  c o ul d  t h e or eti c all y  us e  eit h er  Ill u mi n a’s  s h ort  r e a d  or  
P a c Bi o’s  n ati v e l o n g r e a d  s yst e m, t h e c ust o m er will al w a ys us e Ill u mi n a’s s yst e m.  T his 
will n ot c h a n g e i n t h e f or es e e a bl e f ut ur e.  

2 6.  If t h e C M A h a d c arri e d o ut a S S NI P t est p urs u a nt t o  its g ui d eli n es, c ust o m ers’ r es p o ns es 
w o ul d h a v e b e e n u n e q ui v o c al t h at pr es e nt e d wit h a S S NI P of s h ort r e a d s yst e ms, n o n e of 
t h e m w o ul d h a v e s wit c h e d t o n ati v e l o n g r e a d s yst e ms.  E c o n o mi c a n al ysis,  s u c h as t h at 
pr o vi d e d b y , f urt h er s u p p orts t his c o n cl usi o n.  T h e C M A r es p o n d e d t o 
t h at a n al ysis wit h m eritl ess o bj e cti o ns, r at h er t h a n b y pr o vi di n g its o w n e c o n o mi c a n al ysis. 

iii. C as e -l a w m a k es cl e ar t h at t h e li mit e d i nt er c h a n g e a bilit y i d e ntifi e d b y t h e  C M A 
d o es n ot m a k e Ill u mi n a’s a n d P a c Bi o’s s yst e ms cl os e s u bstit ut es  

2 7.  T h e C M A ass erts t h at “ r o u g hl y h alf of t h e c ust o m ers w e s p o k e t o s ai d t h at s h ort r e a d a n d 
l o n g r e a d ar e c urr e ntl y s u bstit ut a bl e f or at l e ast s o m e pr oj e cts [f or s o m e c ust o m ers t his 
w as f or a v er y s m all p art of t h eir w or kl o a d h o w e v er] ( oft e n wit h tr a d e -offs, f or e x a m pl e 
ar o u n d  c ost  or  t hr o u g h p ut) ”. 1 6   H o w e v er,  t h e  C M A  di d  n ot  i d e ntif y t h e  pr oj e cts or 
q u a ntif y t h e v ol u m e of pr oj e cts f or w hi c h c ust o m ers all e g e dl y i n di c at e d t h at t h e P arti es’ 
s yst e ms ar e  i nt er c h a n g e a bl e, b e y o n d c o n c e di n g t h at  “f or s o m e c ust o m ers t his w as f or a 
v er y s m all p art of t h eir w or kl o a d ” .  I n s h ort, t h e o nl y e vi d e n c e pr o vi d e d u n d er c uts t h e 
C M A’s c o n cl usi o n , i n t h at it i n di c at es t h at a n y i nt er c h a n g e a bilit y is o nl y m ar gi n al, w hi c h 
t h e c o urts h a v e m a d e cl e ar d o es n ot j ustif y a c o n cl usi o n t h at pr o d u cts ar e s u bstit ut a bl e .1 7    

2 8.  T h e o nl y r ef er e n c e t o i nt er c h a n g e a bilit y b et w e e n  t h e P arti es’ s yst e ms  c o m es fr o m t h e 
C M A’s ass erti o n t h at  a n u m b er ( u ns p e cifi e d) of c ust o m ers i n di c at e d t h at “ b ot h s h ort a n d 
l o n g r e a d i nstr u m e nts ar e us e d f or al m ost 1 5 % of a p pli c ati o ns”. 1 8   H o w e v er,  as t h e C M A 
h as a c c e pt e d,  

•  “ T h e f a ct t h at b ot h s h ort r e a d a n d l o n g r e a d i nstr u m e nts ar e us e d f or a gi v e n 
a p pli c ati o n d o es n’t n e c e ss aril y i m pl y t h e y ar e  s u bstit ut es – t h e y m a y b e u s e d 
f or diff er e nt ‘ us e c as es’ wit hi n a gi v e n a p pli c ati o n, or f or t h e s a m e ‘ us e c as e’ 
b ut i n a c o m pli m e nt ar y f as hi o n ”; 1 9  a n d  

•  It i s n ot cl e ar w het h er t h e c ust o m ers i n di c at e d a n  a ct u al  o v erl a p b et w e e n t h e 
P arti es’  s yst e ms,  b e c a u s e t h e y  “di d  n ot  pr o vi d e  f ull y  c o nsist e nt  lists  of  
a p pli c ati o ns ”  2 0  a n d “ it i s n ot cl e ar t h at c ust o m ers us e t h e t er mi n ol o g y of t h e 
P arti es i n r el ati o n t o a p pli c ati o ns as a g ai nst ‘ us e c as es’ ”. 2 1  

2 9.  As a r es ult , t h e C M A ’s a ss erti o n  t h at b ot h s h ort r e a d a n d n ati v e l o n g r e a d s yst e ms c a n b e 
us e d  f or  1 5 % of  t h e  s e q u e n ci n g  a p pli c ati o ns   s h e ds  n o li g ht w h ats o e v er   o n  t h e a ct u al  

                                                 
1 6  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 2 1 9.  
1 7  S e e Pr o visi o n al Fi n di n gs R e p ort, f o ot n ot e 6 9 7.  
1 8  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 2 1 7.  
1 9  S e e C u st o m er C alls W or ki n g P a p er, n ot e ( 2) o n sli d e 3.  
2 0  S e e Pr o visi o n al Fi n di n gs R e p ort, n ot e i n p ar a gr a p h 8. 2 1 6.  
2 1  S e e Pr o visi o n al Fi n di n gs R e p ort, n ot e i n p ar a gr a p h 8. 2 3 6.  
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i nt er c h a n g e a bilit y of t h e P arti es’ s yst e ms .  I n d e e d, as  e x pl ai n e d  i n Se cti o n  II. E b el o w, t h e 
c ust o m ers i nt er vi e w e d  b y t h e C M A  i n f a ct c o nfir m e d t h at s h ort r e a d a n d n ati v e l o n g r e a d 
s yst e ms  ar e n ot e v e n m ar gi n all y i nt er c h a n g e a bl e, a n d w h at c ust o m ers a ct u all y d es cri b e d 
is t h at t h e y ar e mi gr ati n g or  us e s h ort r e a d a n d n ati v e l o n g  r e a d s yst e ms f or diff er e nt us e 
c as es wit h i n a p arti c ul ar a p pli c ati o n. 

3 0.  M or e o v er , e v e n if t h er e w er e t o b e s u c h a d e gr e e of s u bstit ut a bilit y b et w e e n t h e P arti es’ 
s yst e ms  ( w hi c h t h e P arti e s c o nt est) , t h er e is n ot a si n gl e E ur o p e a n or U K  pr e c e d e nt w h er e 
a n a ut h orit y or t h e c o urts f o u n d t h at s u c h a li mit e d d e gr e e of i nt er c h a n g e a bilit y (i. e., u p t o 
1 5 %) s u p p orts t h e c o n cl usi o n  t h at t w o pr o d u cts f or m p art of t h e s a m e pr o d u ct m ar k et a n d 
c o m p et e .  T o t h e c o ntr ar y, a p pl yi n g t h e l e g al t est s et o ut b y t h e E ur o p e a n c o urts , i n cl u di n g 
t h e C A T, b ot h t h e C M A a n d t h e E C  h a v e c o nsist e ntl y c o n cl u d e d t h at t w o pr o d u cts t h at 
ar e  o nl y “ p arti al s u bstit ut es ” ar e n ot s uffi ci e ntl y i nt er c h a n g e a bl e, a n d as s u c h , c a n n ot b e 
i n cl u d e d  i n  t h e  s a m e  pr o d u ct m ar k et .   E x a m pl es  of r el e v a nt C M A  a n d  E C  c as es  ar e  
pr o vi d e d i n t h e f oll o wi n g p ar a gr a p hs a n d i n A n n e x 1  att a c h e d t o t his r es p o ns e.  

3 1.  I n f a ct, i n all i nst a n c es w h er e t h e e vi d e n c e p oi nt e d t o t h e f a ct t h at t w o pr o d u cts w er e o nl y 
p arti al s u bstit ut es, t h e y h a v e b e e n f o u n d n ot t o f all i nt o t h e s a m e pr o d u ct m ar k et, o n t h e 
b asis of t h e “s uffi ci e nt i nt er c h a n g e a bilit y ” t est.  I n c as es wit h a v er y  si mil ar f a ct -p att er n 
t o t h e c as e at h a n d, s u c h as J o h ns o n & J o h ns o n/ S y nt h es , t h e E C’s a p pr o a c h t o m ar k et 
d efi niti o n  w as  f u n d a m e nt all y  at  o d ds  wit h  t h at  t a k e n  b y  t h e  C M A  i n  its  Pr o visi o n al  
Fi n di n gs R e p ort.   

3 2.  I n A g gr e g at es,  c e m e nt  a n d  r e a d y -mi x  c o n cr et e  m ar k et  i n v esti g ati o n , t h e C o m p etiti o n  
C o m missi o n ( “ C C ”) f o u n d t h at G G B S  (i. e., gr o u n d gr a n ul at e d bl ast f ur n a c e sl a g) a n d P F A  
(i. e., p ul v erise d  fl y as h) ,  w hi c h ar e m at eri als  t h at  c a n  b e a d d e d  t o  c e m e nt  m a d e fr o m 
cli n k er t o pr o d u c e diff er e nt t y p es of gr e y c e m e nt, or t o  r e pl a c e a pr o p orti o n of c e m e nt 
m a d e fr o m cli n k er w h e n m a ki n g c o n cr et e,   d o n ot b el o n g t o t h e s a m e pr o d u ct m ar k et, 
b e c a us e t h e y ar e o nl y p arti al s u bstit ut es .2 2   T h e C C  c o n cl u d e d t h at “a m o n o p olist s u p pli er 
of  G G B S  w o ul d  b e  a bl e  pr ofit a bl y  a n d  s ust ai n a bl y  t o  r ais e  pri c es  of  G G B S  a b o v e  
c o m p etiti v e  l e v els” a n d t h at t h er e “ is a disti n ct r el e v a nt pr o d u ct m ar k et f or G G B S, w hi c h 
is cl os el y r el at e d t o c e m e nt a n d P F A, gi v e n t h at  G G B S is b ot h a p arti al s u bstit ut e t o 
c e m e nt a n d P F A, as w ell as a n i n p ut i nt o t h e pr o d u cti o n of C E M III a n d of d o w nstr e a m 
c e m e nt pr o d u cts (s u c h as R M X  [i. e., r e a d y-mi x c o n cr et e ] a n d ot h er c o n cr et e pr o d u cts) ”. 2 3   
T h e C C f o u n d t h at  G G B S a n d P F A w er e n ot i n t h e s a m e pr o d u ct m ar k et alt h o u g h t h er e 
w as e vi d e n c e s u g g esti n g t h at 6 0 % of r e a d y-mi x c o n cr et e pr o d u c ers h a d i d e ntifi e d P F A as 
a n alt er n ati v e t o G G B S. 2 4  

3 3.  I n N T L I n c or p or at e d/ Vi r gi n M o bil e H ol di n gs ( U K) Lt d , th e O F T di d n ot i n cl u d e fi x e d 
a n d m o bil e t el e c o m m u ni c ati o ns s er vi c es i n t h e s a m e pr o d u ct m ar k et, alt h o u g h t h er e w as 
e vi d e n c e “ th at t h er e is s o m e s c o p e f or d e m a n d -si d e s u bstit uti o n  b et w e e n fi x e d a n d m o bil e 
t el e c o m m u ni c ati o ns s er vi c es, alt h o u g h t his is p arti al r at h er t h a n t ot al”.   T h e O F T cit e d  a 
pr e vi o us fi n di n g fr o m O F C O M, w h er e t h e l att er c o n cl u d e d t h at “ w hil e it is li k el y t h at t h er e 
will b e i n cr e asi n g c o n v er g e n c e b et w e e n fi x e d a n d m o bil e t el e c o m m u ni c ati o ns s er vi c es, at 

                                                 
2 2  S e e A g gr e g at e s, c e m e nt a n d r e a d y -mi x  c o n cr et e m ar k et i n v esti g ati o n - Fi n al r e p ort ( 2 0 1 4), p ar a gr a p h 5. 4 7.  
2 3  S e e A g gr e g at e s, c e m e nt a n d r e a d y -mi x c o n cr et e m ar k et i n v esti g ati o n - Fi n al r e p ort ( 2 0 1 4), p ar a gr a p h 5. 7 8.  
2 4  S e e A g gr e g at e s, c e m e nt a n d r e a d y -mi x c o n cr et e m ar k et i n v esti g ati o n - Fi n al r e p ort ( 2 0 1 4), p ar a gr a p h 5. 6 9.  
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pr es e nt t h e y ar e i ns uffi ci e ntl y cl os e s u bstit ut es f or t h e m t o f all wit hi n t h e s a m e e c o n o mi c 
m ar k et ”. 2 5  

3 4.  I n J o h n s o n & J o h n s o n/ S y nt h es , t h e E C f o u n d t h at t h e n o n- a n at o mi c a n d t h e diff er e nt 
a n at o mi c all y s h a p e d pl at es , w hi c h ar e  b ot h i nt er n al fi x ati o n tr a u m a d e vi c es,2 6   “d o n ot 
b el o n g i n t h e s a m e pr o d u ct m ar k e t, b ut t o n ei g h b o uri n g m ar k ets wit h a c ert ai n d e gr e e of 
m ar gi n al s u bstit uti o n ”, 2 7  alt h o u g h t h e E C’s m ar k et t est h a d s h o w n t h at t h e y w er e t o a 
c ert ai n d e gr e e m ut u all y s u bstit ut a bl e.   T h e E C n ot e d t h at “ v ari o us st a n d ar d (str ai g ht) a n d 
a n at o mi c all y s h a p e d pl at es c a n n ot or c a n o nl y t o a c ert ai n d e gr e e b e s u bstit ut e d f or e a c h 
ot h er.  N o n -a n at o mi c  pl at es  c a n  b e  s u bstit ut e d  b y  a  s p e cifi c  a n at o mi c  pl at e.  A n  
a n at o mi c all y s h a p e d pl at e c o ul d o nl y p arti all y b e s u bstit ut e d b y a str ai g ht  pl at e as it 
w o ul d  n e v er  fit  as  w ell  as  a n  a n at o mi c all y  s h a p e d  pl at e,  r es ulti n g  i n  a  s u b - o pti m al 
r es ult ”. 2 8  

3 5.  I n t h e s a m e c as e, t h e E C f o u n d t h at t h e e vi d e n c e “p oi nt e d t o t h e e xist e n c e of s e p ar at e 
m ar k ets ” f or v ert e br o pl a st y a n d  k y p h o pl ast y pr o c e d ur es, w hi c h ar e b ot h pr o c e d ur es t h at 
tr e at v ert e br al c o m pr essi o n fr a ct ur es ( “ V C F ”), alt h o u g h t h e E C’s m ar k et t e st h a d r e v e al e d 
t h at t h er e w as s o m e d e m a n d -si d e s u bstit ut a bilit y b et w e e n t h e t w o pr o c e d u r es. 2 9   F urt h er, 
t h e E C  s u g g est e d t h at t h e t w o pr o c e d ur es f all i nt o diff er e nt pr o d u ct m ar k ets “ d es pit e a 
d e gr e e of mi gr ati o n fr o m v ert e br o pl ast y us ers t o k y p h o pl ast y a n d a d e gr e e of ( es p e ci all y 
f ut ur e) c o nv er g e n c e i n pri c es a n d i n t h e m ar k eti n g of V C F pr o c e d ur es ”. 3 0   T h e E C r e a c h e d 
t his c o n cl usi o n – i nt er ali a – b as e d o n t h e f oll o wi n g e vi d e n c e : 

•  T h er e w er e  si g nifi c a nt diff er e n c es b et w e e n t h e t w o pr o c e d ur es wit h r es p e ct t o 
t h e c o m pl e xit y a n d th e t e c h ni c al e x p ertis e r e q uir e d ;3 1  

•  T h er e  w er e si g nifi c a nt  pri c e  diff er e n c es  b et w e e n  t h e  t w o  pr o c e d ur es,  i. e., 
k y p h o pl ast y is si g nifi c a ntl y m or e e x p e nsi v e t h a n st a n d ar d v ert e br o pl ast y ;3 2  a n d  

•  T h er e w as e vi d e n c e t h at  t h e i ntr o d u cti o n of k y p h o pl ast y di d n ot h alt  t h e gr o wt h 
o f v ert e br o pl ast y, “s o t h at k y p h o pl ast y c a n n ot si m pl y b e c o nsi d er e d as a n e w 
g e n er ati o n of v ert e br o pl ast y t h at h as or w o ul d i n t h e f or es e e a bl e f ut ur e r e pl a c e 
tr a diti o n al v ert e br o pl ast y”. 3 3  

3 6.  I n Zi m m er/ Bi o m et ,  t h e  E C  f o u n d  t h at  uni c o n d yl ar a n d  t ot al  k n e e  i m pl a nts b el o n g  t o   
disti n ct  pr o d u ct  m ar k ets,  alt h o u g h  “ th e  i n -d e pt h  m ar k et  i n v esti g ati o n  [ …]   pr o vi d e d 
i n di c ati o ns t h at s o m eti m es s ur g e o ns m a y still us e a t ot al - m ost li k el y a pri m ar y - k n e e 
i m pl a nt,  d es pit e  a  p ati e nt' s  c o n diti o n b ei n g  i n  pri n ci pl e  s uit a bl e  f or  t h e  l ess  i ntr usi v e  
u ni c o n d yl ar  k n e e  i m pl a nt.   F or  e x a m pl e,  a c c o r di n g  t o  J & J/ D e P u y [i. e.,  o n e  of  t h e  

                                                 
2 5  S e e N T L I n c or p or at e d/ Vir gi n M o bil e H ol di n gs ( U K) Lt d ( 2 0 0 6).  
2 6  I nt er n al fi x ati o n is t h e s ur gi c al a p pli c ati o n of d e vi c es/i m pl a nts t h at p h ysi c all y h ol d a br o k e n b o n e t o g et h er.  
2 7  S e e c a s e C O M P/ M. 6 2 6 6 - J o h n s o n & J o h ns o n/ S y nt h e s ( 2 0 1 2), p ar a gr a p h 2 8.  
2 8  S e e c a s e C O M P/ M. 6 2 6 6 - J o h n s o n & J o h ns o n/ S y nt h e s ( 2 0 1 2), p ar a gr a p h 2 7.  
2 9  S e e c a s e C O M P/ M. 6 2 6 6 - J o h n s o n & J o h ns o n/ S y nt h e s ( 2 0 1 2), p ar a gr a p hs 7 4 a n d 8 2.  N ot e t h at e v e nt u all y t h e 
E C l eft t h e pr o d u ct m ar k et d efi niti o n o p e n.  
3 0  S e e c a s e C O M P/ M. 6 2 6 6 - J o h n s o n & J o h ns o n/ S y nt h e s ( 2 0 1 2), p ar a gr a p h 7 3.  
3 1  S e e c a s e C O M P/ M. 6 2 6 6 - J o h n s o n & J o h ns o n/ S y nt h e s ( 2 0 1 2), p ar a gr a p h 7 5.  
3 2  S e e c a s e C O M P/ M. 6 2 6 6 - J o h n s o n & J o h ns o n/ S y nt h e s ( 2 0 1 2), p ar a gr a p hs 7 6 a n d 7 7.  
3 3  S e e c a s e C O M P/ M. 6 2 6 6 - J o h n s o n & J o h ns o n/ S y nt h e s ( 2 0 1 2), p ar a gr a p h 7 9.  
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c o m p etit ors i nt er vi e w e d b y t h e E C]  t h e pr o p orti o n of c as es t h at c o ul d b e tr e at e d wit h 
eit h er  of  t h e  t w o  t y p e  of  i m pl a nts  c o ul d  g o  u p  t o  a p pr o xi m at el y  1 0 %  of  all  pri m ar y  
s ur g er y ”. 3 4   I m p ort a ntl y, t h e E C n ot e d t h at “s u c h a n o v erl a p d o es n ot h o w e v er c all i nt o 
q u esti o n t h e cl e ar e xist e n c e of m ar k et d eli n e ati o n b et w e e n u ni c o n d yl ar k n e e i m pl a nts as 
o p p os e d t o t ot al k n e e i m pl a nts ”. 3 5  

3 7.  F urt h er, t h e E C f o u n d t h at  pri m ar y a n d r e visi o n k n e e i m pl a nts f all i nt o disti n ct pr o d u ct 
m ar k ets, alt h o u g h  it h a d pr e vi o usl y n ot e d t h at “i n r ar e c as es r e visi o n i m pl a nts m a y b e 
us e d i n pri m ar y s ur g er y i nst e a d of pri m ar y i m pl a nts ” a n d “ pri m ar y k n e e i m pl a nts m a y b e 
us e d i n r e visi o n s ur g er y ”. 3 6   H o w e v er, b e c a us e c ust o m ers a n d c o m p etit ors c o nfir m e d t h at 
t h e o v erl a p b et w e e n t h e t w o pr o d u cts w as li mit e d (i. e., o nl y i n 5-1 0 % of c as es t h e t w o 
i m pl a nts c o ul d b e us e d i nt er c h a n g e a bl y),3 7  a n d t h e m aj orit y of c o m p etit ors c o nfir m e d t h at 
c ust o m ers w o ul d n ot s wit c h b et w e e n t h es e t w o i m pl a nts i n r es p o ns e t o a S S NI P ,3 8  t h e E C 
c o n cl u d e d t h at “ t h e li mit e d, p ot e nti al o v erl a p b et w e e n pri m ar y a n d r e visi o n k n e e i m pl a nts 
d o es n ot j ustif y t h e fi n di n g of a si n gl e pr o d u ct m ar k et. [ …] T h e C o m missi o n t a k es t h e vi e w  
t h at,  fr o m  a  d e m a n d-si d e  p ers p e cti v e,  pri m ar y  a n d  r e visi o n  k n e e  i m pl a nts  c o nstit ut e  
disti n ct pr o d u ct m ar k ets ”. 3 9  

3 8.  T h e Pr o vi si o n al Fi n di n gs d o n ot s q u ar e wit h t h e s e pr e c e d e nts.  T h at is e s p e ci all y tr u e 
gi v e n t h at t h e C M A ess e nti all y a c c e pt e d t h at t h e P arti es ’ s yst e ms ar e, at m o st, o nl y p arti al 
s u bstit ut es o n t h e m ar gi n, 4 0  b ut w e nt o n t o c o n cl u d e t h at t h e P arti es ’ s yst e ms  ar e cl os e 
s u bstit ut es t h at f all wit hi n t h e s a m e pr o d u ct m ar k et.  

C.  Mi g r ati o n is n ot s u b stit uti o n 

3 9.  As e x pl ai n e d i n p ar a gr a p hs 5 0 a n d f oll o wi n g of t h e P arti es’ R es p o ns e t o  t h e A n n ot at e d 
Iss u es St at e m e nt, s o m e c ust o m ers h a v e hist ori c all y us e d Ill u mi n a’s s h ort r e a d s yst e ms t o 
att e m pt t o p erf or m  w h at ar e i n f a ct  n ati v e l o n g r e a d us e c as es b e c a us e t h e pr oj e ct  di d n ot 
w arr a nt i n v esti n g i n n ati v e l o n g r e a d  s yst e ms .  As n ati v e l o n g r e a d s yst e ms h a v e i m pr o v e d 
(e. g., P a c Bi o’s a c c ur a c y i m pr o v e m e nts a n d its i n cr e as e d t hr o u g h p ut), t h es e c ust o m ers ar e 
“ mi gr ati n g ” t h at li mit e d s e q u e n ci n g a cti vit y t o n ati v e l o n g r e a d s yst e ms.  

4 0.  B as e d o n t h e C M A’s r e a s o ni n g i n L a d br o k e s/ C or al ,4 1  s u c h mi gr ati o n d o es n ot m e a n t h at 
c ust o m ers ar e s u bstit uti n g c o m p eti n g pr o d u cts.  C ust o m ers w h o c h o os e t o p a y m or e t o 
s e q u e n c e f e w er g e n o m es i n or d er t o g et l o n g er r e a ds d o s o b e c a us e t h e q u e sti o n t h at t h e y 
ar e tr yi n g t o a ns w er w as n ot s uit e d  f or s h ort r e a d s e q u e n ci n g.   Ill u mi n a is n ot i n a p ositi o n 
t o  sl o w  or  st o p  s u c h  mi gr ati o n  b y  f urt h er  r e d u ci n g its  pri c es  or  b y  i nfl u e n ci n g  ot h er  
p ar a m et er s of c o m p etiti o n.  

                                                 
3 4  S e e c a s e C O M P/ M. 7 2 6 5 - Zi m m er/ Bi o m et ( 2 0 1 5), p ar a gr a p h 6 1.  
3 5  S e e c a s e C O M P/ M. 7 2 6 5 - Zi m m er/ Bi o m et ( 2 0 1 5), p ar a gr a p h 6 2.  
3 6  S e e c a s e C O M P/ M. 7 2 6 5 - Zi m m er/ Bi o m et ( 2 0 1 5), p ar a gr a p hs 8 8 a n d 1 0 1.  
3 7  S e e c a s e C O M P/ M. 7 2 6 5 - Zi m m er/ Bi o m et ( 2 0 1 5), p ar a gr a p hs 1 0 5 a n d 1 0 7.  
3 8  S e e c a s e C O M P/ M. 7 2 6 5 - Zi m m er/ Bi o m et ( 2 0 1 5), p ar a gr a p h 9 7.  
3 9  S e e c a s e C O M P/ M. 7 2 6 5 - Zi m m er/ Bi o m et ( 2 0 1 5), p ar a gr a p h 1 1 2.  
4 0  S e e e. g. , Pr o visi o n al Fi n di n g s R e p ort, p ar a gr a p h 8. 33 w h er e t h e C M A as s erts t h at “ w hil e i n s o m e cir c u mst a n c es 
[ c u st o m ers] m a y h a v e a cl e a r p r ef er e n c e  f o r w hi c h s yst e m t o u s e f o r a p a rti c ul a r p r oj e ct ( e g a s h o rt r e a d o r a 
l o n g r e a d s yst e m), i n ot h er cir c u mst a n c es t h er e m a y b e s o m e d e g r e e of s u b stit uti o n b et w e e n s e q u e n c ers ”.  
4 1  S e e c a s e M E/ 6 5 5 6 -1 5, L a d br o k es/ C or al ( 2 0 1 6).  
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4 1.  T h e  C M A’s  c o n cl usi o ns  o n  mi gr ati o n  ar e  m a nif estl y  u nf o u n d e d.   T h e  C M A  is  b ot h 
mis c o nstr u i n g t h e r el e v a nt l a w a n d ass erti n g wit h n o e vi d e n c e t h at Ill u mi n a h as t h e a bilit y 
t o i nfl u e n c e t h e r at e of mi gr ati o n. 

i. T h e a p pr o a c h f oll o w e d b y t h e C M A i n pr e vi o us d e cisi o ns r e g ar di n g mi gr ati o n f ull y 
a p pli es i n t h e c as e at h a n d  

4 2.  T h e C M A  is  i n c orr e ct  t h at t h e d y n a mi c n at u r e of t h e s e q u e n ci n g i n d ustr y r e n d ers  t h e 
a p pr o a c h  f oll o w e d  i n  L a d br o k es/ C or al  i na p pli c a bl e .4 2   I n  t h e  r e c e nt  P a y P al/i Z ettl e  
d e cisi o n, t h e C M A e x pli citl y a p pli e d t h e S S NI P t est t o a d y n a mi c m ar k et.  

4 3.  In P a y P al/i Z ettl e,  P a y P al ar g u e d t h at t h e m ar k et f or offli n e  p a y m e nt s er vi c es pr o vi d e d t o 
s m all m er c h a nts s h o ul d n ot b e li mit e d t o m P O S a n d P O S s yst e ms b ut s h o ul d als o i n cl u d e 
c as h p a y m e nts , as t h os e c ust o m ers w er e mi gr ati n g fr o m c as h t o m P O S a n d P O S s yst e ms.4 3   
T h e y p oi nt e d t o t h e f a ct t h at a l ar g e pr o p orti o n of m P O S c ust o m ers o nl y us e d c as h b ef or e 
st arti n g t o us e m P O S s yst e ms a n d t h at t h eir i nt er n al d o c u m e nts r ef err e d t o s m all m er c h a nts 
w h o o nl y us e d c as h as a n “ a d dr ess a bl e m ar k et ”.  Th e C M A r ej e ct e d t h is ar g u m e nt b e c a us e 
“ mi gr ati o n fr o m c as h t o c ar d p a y m e nts b y m er c h a nts is t o b e e x p e ct e d, a n d it is u nli k el y 
t h at a s m all i n cr e as e i n t h e pri c e of offli n e p a y m e nt s er vi c es w o ul d r es ult i n a si g nifi c a nt 
r e d u cti o n  i n  n e w  c ust o m er  a c q uisiti o n ”. 4 4   T h e  C M A  t h er ef or e  us e d  a  S S NI P  t est  t o  
d eli n e at e t h e m ar k et, d es pit e t h e f a ct t h at it f o u n d t h at “t h e p a y m e nt s er vi c e s i n d ustr y is a 
f ast- m o vi n g a n d d y n a mi c m ar k et”. 4 5   

4 4.  T hi s  a p pr o a c h  is  als o  di ct at e d  b y  t h e  C M A’s  M er g er  Ass ess m e nt  G ui d eli n es.   T h es e  
g ui d eli n es  st at e  t h at  t h e  r el e v a nt  pr o d u ct  m ar k et  “ is  a  s et  of  pr o d u cts  t h at  c ust o m ers  
c o nsi d er t o b e cl os e  s u bstit ut es” 4 6  a n d t h at t h e C M A “ will e ns ur e t h at t h e r el e v a nt m ar k et 
t h e y i d e ntif y s atisfi es t h e h y p ot h eti c al m o n o p olist t est”. 4 7   T h e g ui d eli n es d o n ot pr o vi d e 
t h at t h e C M A m a y d e p art fr o m  t h es e pri n ci pl es w h e n d efi ni n g d y n a mi c m ar k ets.  

4 5.  T h e C M A is als o i n c orr e ct t h at t h e L a d br o k es/ C or al  a p pr o a c h d o es  n ot a p pl y b e c a us e t h e 
L a d br o k es/ C or al  c ust o m ers w er e mi gr ati n g fr o m  offli n e t o o nli n e g a m bli n g i n d e p e n d e nt 
of  a n y  c h a n g es  i n  t h e  r el ati v e  off eri n gs,  w h er e as  i n  t h e  c as e  at  h a n d  c ust o m ers  ar e  
mi gr ati n g fr o m s h ort r e a d t o n ati v e l o n g r e a d s yst e ms d u e t o i m pr o v e m e nts i n n ati v e l o n g 
r e a d  s yst e ms.  T his  vi e w  r efl e cts  a  f u n d a m e nt al misi nt er pr et ati o n  of  t h e  c o n c e pt  of  
mi gr ati o n.   

                                                 
4 2  T h e C M A st at es t h at t h e a p pr o a c h f oll o w e d i n  L a d b r o k es/ C o r al  d o es n ot a p pl y i n t hi s c as e b e c a us e:  

•  “ B etti n g s h o p s a r e n ot a d y n a mi c i n d u str y, wit h t h er e b ei n g li mit e d i n n o v ati o n, i n c o ntr a st t o t h e r a pi d 
d e v el o p m e nts s e e n i n g e n o m e s e q u e n ci n g ”.  

•  “ I n L a d b r o k es/ C o r al m a n y c u st o m ers w er e m o vi n g fr o m offli n e t o o nli n e g a m bli n g i n d e p e n d e nt of a n y 
c h a n g es i n  t h e  r el ati v e  off eri n g s.  I n  c o ntr a st, [...],  t h e  e vi d e n c e  s u g g ests  t h at  i n  t his  c as e  c u st o m ers  
a p p e a r t o b e s wit c hi n g t o l o n g r e a d d u e t o i m p r o v e m e nts i n l o n g r e a d s yst e ms . ” 

T h e C M A g o e s o n t o a ss ert t h at t h e S S NI P t est i s n ot a p pr o pri at e i n t h e c as e at h a n d b e c a us e it is a st ati c t est 
t h at d o es n ot a c c ur at el y r efl e ct t h e f e at ur es of a d y n a mi c m ar k et, a n d b e c a u s e t h e P arti es d o n ot n e c ess aril y 
c o m p et e o n pri ci n g b ut wit h i n cr e as e d R & D.   S e e  Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p hs 7. 4 4 a n d 8. 4 4.  

4 3  S e e P a y P al/i Z ettl e  ( 2 0 1 9), Fi n al R e p ort, p ar a gr a p hs 6. 4 1 a n d f oll o wi n g. 
4 4  S e e P a y P al/i Z ettl e  ( 2 0 1 9), Fi n al R e p ort, p ar a gr a p h 6. 4 3. 
4 5  S e e P a y P al/i Z ettl e  ( 2 0 1 9), Fi n al R e p ort, p ar a gr a p h 1 0. 
4 6  S e e M er g er Ass e ss m e nt G ui d eli n es, p ar a gr a p h 5. 2. 5.  
4 7  S e e M er g er Ass e ss m e nt G ui d eli n es, p ar a gr a p h 5. 2. 1.  
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4 6.  Mi gr ati o n o c c urs, b y d efi niti o n , as a r es ult of  a c h a n g e i n pr o d u ct off eri n g s.  B ot h i n 
L a d br o k es/ C or al  a n d P a y P al/ i Z ettl e, c ust o m ers w er e m o vi n g t o a n e w pr o d u ct t h at b ett er 
s atisfi e d t h eir s p e cifi c n e e ds.  Si mil arl y, i n t h e c a s e at h a n d, c ust o m ers ar e mi gr ati n g a 
li mit e d  a m o u nt  of  s e q u e n ci n g fr o m  s h ort  r e a d  t o  n ati v e  l o n g  r e a d s yst e ms  b e c a us e 
P a c Bi o’s n ati v e l o n g r e a d s yst e ms h a v e d e v el o p e d t o t h e p oi nt t h at t h e y ar e s uit e d f or 
t h os e n ati v e l o n g r e a d us e c as es , w h er e as Ill u mi n a’s s yst e ms ar e n ot.   

4 7.  I n  s h ort,  t h e  C M A  si m pl y  c a n n ot  e x pl ai n  w h y  t h e  pr e c e d e nts  pr o vi d e d  b y  
L a d br o k es/ C or al  a n d P a y P al/ i Z ettl e s h o ul d b e i g n or e d i n t his c as e.  T h at is b e c a us e t h e 
r el e v a nt q u esti o n is w h et h er t h e i n c u m b e nt c a n a d a pt t o t h e c o m p etiti o n or n ot, a n d t h at 
q u esti o n a p pli es e q u all y i n a d y n a mi c i n d ustr y.  I n d e e d, mi gr ati o n m a y b e m or e li k el y i n 
a d y n a mi c i n d ustr y, w h er e fr e q u e nt t e c h n ol o g y c h a n g es ar e c o m m o n.  

4 8.  T h e o nl y r el e v a nt q u esti o n t o d et er mi n e w h et h er s u c h li mit e d s hift i n c ust o m er d e m a n d 
c o nstit ut es  c o m p etiti v e “s wit c hi n g ”, as  t h e  C M A  cl ai ms ,4 8  r at h er  t h a n  mi gr ati o n , is 
w h et h er  Ill u mi n a w o ul d h a v e t h e i n c e nti v e a n d t h e a bilit y t o i nfl u e n c e c ust o m ers t o s wit c h 
b a c k t o s h ort r e a d  s yst e m s  b y d e cr e asi n g its pri c es b y 5 t o 1 0 % or b y i m pr o vi n g its s h ort 
r e a d f u n cti o n alit y.  As e x pl ai n e d b el o w, t h er e is n o e vi d e n c e t h at Ill u mi n a w o ul d h a v e t h e 
a bilit y  t o d o s o. 

ii. T h er e is n o e vi d e n c e t h at Ill u mi n a c a n  i nfl u e n c e t h e r at e of mi gr ati o n 

4 9.  A c c or di n g t o s ettl e d c as e -l a w, it is f or t h e C M A t o d efi n e t h e r el e v a nt m ar k et a n d t o pr o v e 
t h at its m ar k et d efi niti o n is c orr e ct. 4 9   It i s, t h er ef or e, f or t h e C M A t o pr o v e t h at Ill u mi n a 
w o ul d h a v e t h e i n c e nti v e a n d a bilit y t o i m p e d e or sl o w d o w n t h e r at e of mi gr ati o n fr o m 
s h ort r e a d t o n ati v e l o n g r e a d s yst e ms b y a dj usti n g its pri ci n g b y 5 t o 1 0 % or b y i m pr o vi n g 
its s h ort r e ad f u n cti o n alit y. 5 0  

5 0.  T h e C M A h as f ail e d t o dis c h ar g e t h at b ur d e n.  It h as n ot c arri e d o ut a di v ersi o n a n al ysis 
of a n y t y p e.  N or di d it e v e n as k t h e c ust o m ers w h o i n di c at e d t h at t h e y ar e mi gr ati n g or 
m a y mi gr at e p arti c ul ar w or kl o a ds w h et h er t h e y w o ul d c o nsi d er s wit c hi n g b a c k. 

5 1.  T h e  C M A’s  s p e c ul ati v e  t h e or y  is  e ntir el y  b as e d  o n   a  h a n df ul of  Ill u mi n a’s  i nt er n al  
d o c u m e nts w hi c h t h e C M A mis c o nstr u es as d es cri bi n g t hr e ats of l oss of s al es t o P a c Bi o 
a n d  miti g ati o n  str at e gi es. 5 1   N ot  o n e  of  t h e  d o c u m e nts  cit e d  b y t h e  C M A  s h o w s t h at 

                                                 
4 8  T h e C M A t a k es t h e p o siti o n t h at “ e v e n if c u st o m e rs a r e i n d e e d mi g r ati n g fr o m s h o rt r e a d s e q u e n ci n g t o l o n g 
r e a d s e q u e n ci n g, t his is still c o m p etiti o n ” as “ c u st o m e rs m a y c o n si d er s wit c hi n g b a c k t o s h ort r e a d i n t h e f ut u r e ”.   
H o w e v er, it off er s n o e vi d e n c e t o s u p p ort t his s p e c ul ati o n, n or t o r e b ut t h e e vi d e n c e t h e P art i es h a v e pr o vi d e d t h at 
e x pl ai n s w h y t h er e i s n ot hi n g Ill u mi n a c o ul d d o t h at w o ul d sl o w or pr e v e nt s u c h mi gr ati o n.   A c c or di n g t o t h e 
C M A, “ in t h e s h o rt t er m, fir m s will h a v e a n i n c e nti v e t o i nfl u e n c e t h e r at e of mi g r ati o n. I n t h e l o n g er t er m, fir ms 
will h a v e a n i n c e nti v e t o i n n o v at e, s u c h t h at t h e y c a n b ett er c o m p et e f o r mi g r ati n g ( o r mi g r at e d) c u st o m er s ”.   S e e  
Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 7. 4 2.   H o w e v er, s u c h g e n er al st at e m e nt s ar e i n a p pli c a bl e h er e b e c a us e 
Ill u mi n a h as n o a bilit y “t o i nfl u e n c e t h e r at e of mi g r ati o n” a n d its s yst e ms will n ot e v er b e a bl e t o pr o vi d e t h e 
r e a d l e n gt hs t h at mi g ht pr o m pt a c ust o m er t o m o v e n ati v e l o n g r e a d pr oj e cts t o a P a c Bi o or O N T i nstr u m e nt.  
4 9  S e e c a s e T -1 2 0/ 0 4 - P er o x y d o s Or g a ni c o s, p ar a gr a p h 1 2 0.  
5 0  A n d n ot f or Ill u mi n a t o pr o v e ot h er wis e, as a ss ert e d b y t h e C M A i n p ar a gr a p h 7. 4 4 of t h e Pr o visi o n al Fi n di n gs 
R e p ort.  
5 1  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 4 3.  



   C as e M E/ 6 7 9 5/ 1 8 
N O N -C O N FI D E N TI A L V E R SI O N  

1 4 N o v e m b er 2 0 1 9 

1 3 
 

c ust o m ers w h o mi gr at e d t o n ati v e l o n g r e a d  s yst e m s  w o ul d s wit c h b a c k t o Ill u mi n a’s s h ort 
r e a d s yst e ms.   

5 2.  I n  p arti c ul ar,  t h e  C M A’s  r ef er e n c e  t o  e m ails  dis c ussi n g   
 

5 2  t h e 
e m ail s r ef er e n c e d b y t h e C M A d o n ot s h o w t h at t h es e c ust o m ers w o ul d e v er s wit c h b a c k 
t o Ill u mi n a.  Q uit e t h e c o ntr ar y.   

5 3.  A s e x pl ai n e d i n  p ar a gr a p hs 7 7 a n d f oll o wi n g of t h e R es p o ns e t o t h e I nt er n al D o c u m e nts 
W or ki n g P a p er ,  

 
  
 
 
 
 
 
 
 
 

. 

Fi g ur e 1 :  

5 4.  I n ord er t o s h o w t h at Ill u mi n a c o ul d i nfl u e n c e t h e r at e of mi gr ati o n, t h e C M A s h o ul d h a v e 
c o n d u ct e d a di v ersi o n a n al ysis t o ass ess  mi gr ati n g  c ust o m ers’ r es p o ns e s t o a c h a n g e i n 
Ill u mi n a’s off eri n g.  A n y s u c h a n al ysis w o ul d h a v e s h o w n t h at mi gr ati n g  c ust o m ers w o ul d 
n ot s wit c h b a c k t o Ill u mi n a’s s yst e ms e v e n if it d e cr e as e d its pri c es b y 5 t o 1 0 % , gi v e n 
t h at mi gr ati n g c ust o m ers ar e alr e a d y a c c e pti n g t o p a y m u c h m or e  t o s e q u e n c e s a m pl es 
usi n g P a c Bi o’s s ys t e ms t h a n Ill u mi n a’s s yst e ms. 

5 5.  T h e C M A h as ar g u e d t h at a S S NI P t est w as n ot a p pr o pri at e b e c a us e  it is a st ati c t est t h at 
d o es  n ot  a c c ur at el y  r efl e ct  t h e  f e at ur es  of  a  d y n a mi c  m ar k et , a n d  t h e  P arti es  d o  n ot  
n e c ess aril y c o m p et e o n pri ci n g b ut wit h i n cr e as e d R & D.  T his is cl e arl y irr el e v a nt , as t h e 
C M A ’s us e of t h e S S NI P t est t o disti n g uis h mi gr ati o n fr o m s u bstit uti o n i n ot h er c as es 
c o n c er ni n g d y n a mi c i n d ustri es, s u c h as i n P a y P al/ i Z ettl e, m a k es cl e ar .   

                                                 
5 2  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 1 3 7 ( b) a n d ( c).  
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5 6.  F urt h er, t h e C M A c o ul d h a v e c o n d u ct e d a n ot h er t y p e of di v ersi o n a n al ysis b as e d  o n t h e 
ot h er p ar a m et ers o n w hi c h, a c c or di n g t o t h e C M A, t h e P arti es c o m p et e.  F or e x a m pl e, t h e 
C M A c o ul d h a v e as k e d mi gr ati n g c ust o m ers w h et h er t h e y w o ul d s wit c h b a c k t o Ill u mi n a , 
if  it  f urt h er  im pr o v e d  its  s yst e ms  o n  m etri cs  s u c h  as  t hr o u g h p ut  or  a c c ur a c y.   T h os e 
c ust o m ers w o ul d als o h a v e r e pli e d i n t h e n e g ati v e, as t h e y ar e mi gr ati n g t o P a c Bi o b e c a us e 
t h e s e q u e n ci n g t h at t h e y p erf or m r e q uir es l o n g r e a d l e n gt hs, a m etri c t h at n o a m o u nt of 
i n n o v ati o n b y Ill u mi n a will m at eri all y i m pr o v e i n its s h ort r e a d s yst e ms.   

5 7.  T h e C M A c o ul d h a v e als o as k e d mi gr ati n g c ust o m ers w h at t h e y w o ul d d o i n c as e Ill u mi n a 
li mit e d  i m pr o v e m e nts  t o P a c Bi o’s  t e c h n ol o g y  t o  sl o w  d o w n  mi gr ati o n.   Gi v e n  t h at 
c ust o m ers h a v e u nif or ml y i d e ntifi e d O N T  as P a c Bi o’s cl os est  c o m p etit or, t h e y w o ul d 
h a v e r e pli e d t h at t h e y w o ul d s wit c h t o O N T, n ot t o Ill u mi n a. 5 3    

5 8.  Gi v e n its e xt e nsi v e i n v esti g ati v e p o w ers, t h e C M A c a n n ot b as e its m ar k et d efi niti o n o n 
u ns u p p ort e d  ass u m pti o ns  t h at  ar e t h e ms el v es b as e d  o n  a  misr e a di n g  of  a  h a n df ul  of  
i nt er n al  d o c u m e nts,  p arti c ul arl y  si n c e  t h e  P arti e s  h a v e  pr o vi d e d  e c o n o m etri c  a n al ysis  
w hi c h c asts s eri o us d o u bts o n t h at m ar k et d efi niti o n.  I n p arti c ul ar,  
e c o n o m etri c a n al ysis of t h e i m p act of P a c Bi o o n Ill u mi n a pri c es s h o ws t h at Ill u mi n a di d 
n ot off er l o w er pri c es t o c ust o m ers w h o p ur c h as e d a P a c Bi o s yst e m .  T his is u n dis p ut e d 
e vi d e n c e t h at, c o ntr ar y t o t h e C M A’s s p e c ul ati o n, Ill u mi n a d o es n ot h a v e t h e i n c e nti v e 
a n d h as n ot tri e d t o i nfl u e n c e mi gr ati o n of w or kl o a d t o P a c Bi o’s s yst e ms. 

5 9.  T h e C M A ar g u es t h at it c a n pl a c e o nl y li mit e d w ei g ht o n t his e c o n o m etri c a n al ysis b e c a us e 
it is b as e d o n hist ori c al d at a a n d d o es n ot c a pt ur e t h e f ut ur e c o m p etiti v e c o n str ai nt t h at t h e 
P arti es will e x ert o n e a c h ot h er.  T his ar g u m e nt is fl a w e d, as c ust o m ers b e g a n t o mi gr at e 
w or kl o a d a f e w y e ars a g o a n d t h e C M A ass erts t h at t h e P arti es c urr e ntl y c o m p et e.  As a 
r es ult, t h e a n al ysis dis cr e dits t h e C M A’s ass erti o n t h at t h e P arti es c urr e ntl y c o m p et e f or 
mi gr ati n g c ust o m ers. 

6 0.  I n li g ht of t h e a b o v e, it is cl e ar t h at t h e C M A h a s n ot dis c h ar g e d its b ur d e n of pr o of t o 
est a blis h t h at Ill u mi n a w o ul d b e i n a p ositi o n t o i nfl u e n c e s wit c hi n g b a c k of mi gr ati n g 
w or kl o a ds.  I n f a ct, t h e a v ail a bl e e vi d e n c e cl e arl y s h o ws t h at Ill u mi n a d o e s n ot h a v e t h e 
a bilit y or i n c e nti v e t o  eit h er i m p e d e or sl o w d o w n t h e r at e of mi gr ati o n fr o m s h ort r e a d t o 
n ati v e l o n g r e a d s yst e ms or t o i nfl u e n c e s wit c hi n g b a c k b y a dj usti n g its pri ci n g b y 5 t o 
1 0 %, or b y i m pr o vi n g its s h ort r e a d f u n cti o n alit y. 

D.  T h e P a rti es d o n ot h a v e t h e a bilit y t o p ri c e dis c ri mi n at e  t o dis c o u r a g e mi g r ati o n 

6 1.  T h e C M A ass erts t h at “ t h e P arti es ar e a bl e t o s et pri c es i n di vi d u all y f or c ust o m ers b as e d 
o n t h e s e q u e n ci n g t h e y wis h t o c o n d u ct a n d t h e o pti o ns t h at ar e li k el y t o b e a v ail a bl e  t o 
t h e m. T his a bilit y t o pri c e dis cri mi n at e m e a ns t h e P arti es h a v e t h e a bilit y ( a n d w o ul d 
c o nti n u e t o h a v e t h e a bilit y p ost- m er g er) t o w ors e n pri c es s el e cti v el y f or t h os e c ust o m ers 
w h os e o pti o ns ar e m or e li mit e d wit h o ut i n cr e asi n g pri c es f or ot h ers a n d c a n c o ns e q u e ntl y 
a v oi d t h e ris k t h at t h os e ot h er c ust o m ers s wit c h a w a y as a r es ult of t h e pri c e i n cr e as e ”. 5 4   
T hi s ass erti o n is n ot c orr e ct. 

                                                 
5 3  S e e als o S e cti o n I V. B.iii. b el o w.  
5 4  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 6 6.  
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6 2.  T h e P arti es will n ot h a v e t h e a bilit y or i n c e nti v e t o pri c e dis cri mi n at e, b e c a u s e  t h e y c a n n ot 
i d e ntif y w hi c h us e c as es a c ust o m er p erf or ms.  C u st o m ers d o n ot b u y a s yst e m t o p erf or m 
o nl y  o n e  us e  c as e.   F urt h er,  t h e  P arti es  c a n n ot  i d e ntif y  w hi c h  us e  c as e s  a  c ust o m er  
p erf or ms o n t h e b asis of its c o ns u m a bl es p ur c h as e s.  As e x pl ai n e d i n r es p o ns e t o q u esti o n 
9 d) of A n n e x C of  t h e P h as e 2 M er g er I n q uir y, t h e m aj orit y (i. e.,  p er c e nt ) of li br ar y 
pr e p ar ati o n kits p ur c h as e d b y Ill u mi n a’s c ust o m ers ar e s u p pli e d b y t hir d p arti es ( w hi c h 
off er diff er e nt t y p es of kits f or diff er e nt a p pli c ati o ns).  I n a d diti o n, Ill u mi n a’s s e q u e n ci n g 
re a g e nts ar e us e c as e a g n osti c, a n d ar e us e d i n a v ari et y of a p pli c ati o ns ( a n d, as a r es ult, 
us e c as es).  

6 3.  As e x pl ai n e d i n t h e P arti es’ r es p o ns e t o  q u esti o n 2 0 of t h e C M A’s R FI of 1 5 F e br u ar y 
2 0 1 9, t h e P arti es d o n ot pri c e dis cri mi n at e b et w e e n c ust o m ers o n t he b asis of t h e us e c as es 
t h at t h e y p erf or m. 

6 4.  M or e o v er, i f t h e C M A’s  t h e or y t h at t h e P arti es c o m p et e a n d h a v e t h e a bilit y t o pri c e  
dis cri mi n at e  w as  c orr e ct,  t h e  P arti es  w o ul d  h a v e  alr e a d y  st art e d  t o  d o  s o  i n  or d er  t o  
miti g at e  (i n t h e c as e of Ill u mi n a) or a c cel er at e (i n t h e c as e of P a c Bi o)  c ust o m er mi gr ati o n.  
H o w e v er,  e c o n o m etri c a n al ysis of t h e i m p a ct of P a c Bi o o n Ill u mi na 
pri c es s h o ws t h at Ill u mi n a h as  n ot off er e d  l o w er pri c es t o c ust o m ers w h o p ur c h as e d a 
P a c Bi o s yst e m , e v e n t h o u g h t h es e c ust o m ers w o ul d b e p ositi o n e d t o e asil y s wit c h b a c k 
w or kl o a d. 

6 5.  T h e  C M A  ass erts  t h at   
 

.5 5   
 

.5 6    
 
  
 
 
 

. 

E.  C u st o m e rs  c o nfi r m e d t h at s h o rt r e a d a n d n ati v e l o n g r e a d s yst e ms  a r e n ot  cl os e 
s u b stit ut es  a n d d o n ot c u r r e ntl y c o m p et e  

6 6.  T h e  C M A’s  Pr o visi o n al  Fi n di n gs  ar e  als o  c o ntr a di ct e d  b y  c ust o m ers ’ f e e d b a c k.  T h e 
c ust o m ers i nt er vi e w e d b y t h e C M A c o nfir m e d t h at s h ort r e a d a n d n ati v e l o n g r e a d s yst e ms 
ar e n ot e v e n m ar gi n all y i nt er c h a n g e a bl e, n eit h er at t h e pr oj e ct, a p pli c ati o n, n or us e c as e 
l e v el.  T h e c ust o m er c all n ot es al o n e ar e  s uffi ci e nt t o o v ert ur n t h e C M A’s Pr o visi o n al 
Fi n di n gs. 

 

                                                 
5 5  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 5 8.  
5 6  S e e Pr o visi o n al Fi n di n gs R e p ort,  p ar a gr a p h 8. 1 3 7 ( b) a n d ( c).  
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i. L a c k of i nt er c h a n g e a bilit y  

6 7.  T h e C M A st at es t h at “r o u g hl y h alf of t h e c ust o m e rs  w e s p o k e t o s ai d t h at s h ort r e a d a n d 
l o n g r e a d ar e c urr e ntl y s u bstit ut a bl e f or at l e ast s o m e pr oj e cts”. 5 7   T hi s i s si m pl y n ot tr u e.  
As s h o w n i n T a bl e 2 b el o w, o ut of t h e 2 1 c ust o m ers  i nt er vi e w e d b y t h e C M A f or w h o m 
c all n ot es w er e pr o vi d e d t o t h e P arti es ’ c o u ns els, 1 5, i. e., m or e t h a n 7 0 %, cl e arl y st at e d 
t h at  s h ort  r e a d  a n d  n ati v e  l o n g  r e a d  s yst e ms  ar e  n ot  i nt er c h a n g e a bl e  f or  a n y  pr oj e ct, 
a p pli c ati o n, or us e c as e.  

T a bl e 2 : C ust o m ers c o nfir m e d t h at Ill u mi n a a n d P a c Bi o ar e n ot i nt er c h a n g e a bl e 

C ust o m e r  Q u ot e  

 
 

5 8  

 
 

5 9   

 
 
 

6 0   

 
 
 

6 1  

 
 

 
 
 

6 2  

 

 
 
 

6 3  

 
 

6 4  

 
 
 

 6 5  

                                                 
5 7  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 2 1 9.  
5 8  S e e n ot e of c all wit h . 
5 9  S e e n ot e of c all wit h  . 
6 0  S e e n ot e of c all wit h  . 
6 1  S e e n ot e of c all wit h  . 
6 2  S e e n ot e of c all wit h  . 
6 3  S e e n ot e of c all wit h  . 
6 4  S e e n ot e of c all wit h . 
6 5  S e e n ot e of c all wit h  . 
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 7 0   

  
7 1  

  
 7 2  

6 8.  T h e  r e m ai ni n g  c ust o m er s  d es cri b e  t w o  disti n ct  t y p es  of  b e h a vi o ur,  n eit h er  of  w hi c h  
i n di c at es t h at P a c Bi o’s s yst e ms a n d Ill u mi n a’s s yst e ms ar e i nt er c h a n g e a bl e or s u bstit ut es: 
( a) mi gr ati o n fr o m s h ort r e a d t o n ati v e l o n g r e a d f oll o wi n g i m pr o v e m e nts i n n ati v e l o n g 
r e a d s yst e ms t h at e n a bl e t h eir us e i n n ati v e l o n g r e a d us e c as es or ( b) t h e us e of s h ort r e a d 
a n d n ati v e l o n g r e a d s yst e ms f or diff er e nt us es c as es wit hi n a p arti c ul ar a p pli c ati o n.  

ii. M i gr ati o n f oll o wi n g i m pr o v e m e nts i n n ati v e l o n g r e a d s yst e ms 

6 9.  C ust o m ers pr o vi d e d t h e C M A wit h e x a m pl es of mi gr ati o n .  F or e x a m pl e, t h e  
 d es cri b e d h o w  

 
 

7 3   A s t h e si n gl e -m ol e c ul e a c c ur a c y of n ati v e l o n g r e a d s yst e ms c o nti n u e s t o i m pr o v e 
( w hi c h, i n t h e c as e of P a c Bi o’s t e c h n ol o g y, i n cl u d es t h e a bilit y t o pr o d u c e e v e n l o n g er 
C C S ( or Hi Fi) r e a ds), t h e P arti es e x p e ct t h at l ess p olis hi n g will b e r e q uir e d.  H o w e v er, 

                                                 
6 6  S e e n ot e of c all wit h  . 
6 7  S e e n ot e of c all wit h  . 
6 8  S e e n ot e of c all wit h  . 
6 9  S e e n ot e of c all wit h  . 
7 0  S e e n ot e of c all wit h  . 
7 1  S e e n ot e of c all wit h . 
7 2  S e e n ot e of c all wit h  . 
7 3  S e e n ot e of c all wit h . 
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t his  is  n ot  a n  i nst a n c e  of  c o m p etiti o n  b et w e e n  t h e  P arti es,  as  n o  m ar k et  r es p o ns e  b y  
Ill u mi n a c o ul d l e a d c ust o m ers t o p erf or m a d diti o n al p olis hi n g if it is n o l o n g er n e c ess ar y.     

7 0.  T h e P arti es  – a n d t h eir c ust o m ers – u n d erst a n d t h at d e n o v o s e q u e n ci n g  a n d ass e m bl y  of 
l ar g e g e n o m es ar e s uit e d t o P a c Bi o’s t e c h n ol o g y, n ot Ill u mi n a’s, a n d t h at c ust o m ers will 
d o as m u c h of t h at ass e m bl y as p ossi bl e usi n g n ati v e l o n g r e a d s e q u e n ci n g.  F urt h er, t h e 
c ost diff er e nti al, w hi c h will p ersist ( a n d m a y i n d e e d i n cr e as e), is s u c h t h at a n y p olis hi n g 
t h at is r e q uir e d will c o nti n u e t o b e d o n e usi n g s h ort r e a d s yst e ms.  

7 1.  It  is  als o  a bs ur d  t o  b eli e v e t h at  Ill u mi n a  w o ul d  c urt ail  i m pr o v e m e nts  i n  P a c Bi o’s 
t e c hn o l o g y t o pr ot e ct Ill u mi n a’s i nsi g nifi c a nt p olis hi n g r e v e n u e.  T h at is es p e ci all y tr u e 
b e c a us e a n  i n cr e as e  i n  t h e  n u m b er  of  d e  n o v o  r ef er e n c e  g e n o m es  cr e at e d  (i. e.,  b y  
i m pr o vi n g n ati v e l o n g r e a d s e q u e n ci n g) will dri v e si g nifi c a nt l y l ar g er a m o u nts of s h ort 
r e a d r es e q u e n ci n g, i n P o p G e n a n d ot h er l ar g e s c al e pr oj e cts.  T his is t h e c o m pl e m e nt ar y 
“ virt u o us c y cl e ” us e of t h e t w o t y p es of s e q u e n ci n g s yst e ms d es cri b e d i n p ar a gr a p h 5 5 of 
t h e P arti es’ R es p o ns e t o t h e A n n ot at e d Iss u es St at e m e nt. 

iii. S h ort a n d  n ati v e l o n g r e a d s yst e ms  ar e us e d  f or diff er e nt us e c as es wit hi n t h e s a m e 
a p pli c ati o n  

7 2.  T h e C M A h as at b est mis u n d erst o o d or misi nt er pr et e d t h e vi e ws e x pr ess e d b y c ust o m ers 
r e g ar di n g t h e i nt er c h a n g e a bilit y of s h ort r e a d a n d n ati v e l o n g r e a d s yst e ms.  F or e x a m pl e, 
c ust o m ers s u c h as t h e d es cri b e d t h at t h e y us e b ot h Ill u mi n a’s a n d 
P a c Bi o’s s yst e ms wit hi n t h e s a m e a p pli c ati o n  b ut  t o a d dr ess diff er e nt us e c as es.   

 
 
 

7 4   As e x pl ai n e d b y t h e P arti es i n p ar a gr a p h 1 3 of t h e R es p o ns e t o 
C ust o m er  C alls  W or ki n g  P a p er,  f or  R N A  s e q u e n ci n g,  n ati v e  l o n g  r e a d  s yst e ms  ar e  
n e c ess ar y t o dis c o v er a n d m a p e ntir e ( i. e., f ull l e n gt h) R N A tr a ns cri pts, i n cl u di n g s pli c e 
j u n cti o ns of is of or ms, w hi c h s h ort r e a d s yst e ms c a n n ot d o.  S h ort r e a d s yst e ms ar e us e d 
f or q u a ntifi c ati o n of s u c h tr a ns cri pts.  T h es e ar e s e p ar at e a n d disti n ct us e c a s es, f or w hi c h 
o nl y o n e t y p e of s e q u e n ci n g s yst e m is a p pr o pri at e, r es p e cti v el y.  

F.  C o m p etiti o n  f o r s e q u e n ci n g d oll a rs is n ot s u b stit uti o n  

7 3.  T h e  C M A h as r eli e d o n  
7 5  t o ass ert t h at “c o m p etiti o n 

m a y  t a k e  t h e  f or m  of  c o m p etiti o n  i n  t h e  p ur c h asi n g  d e cisi o ns  of c ust o m ers  o v er  t h e  
a c q uisiti o n of a s e q u e n ci n g s yst e m ( “ c o m p etiti o n f or s e q u e n ci n g d oll ars ”) ” 7 6  a n d t h at “ w e 
c o nsi d er  t h at  c o m p eti n g  f or  s e q u e n ci n g  d oll ars,  [ …],  e n c o m p ass es  all  t h e  f or ms  of  
c o m p etiti o n  … . I n o ur vi e w, t his v yi n g f or a s h ar e of t h e a v ail a bl e s e q u e n ci n g b u d g et is 
a n e x a m pl e of ri v alr y pl a yi n g o ut b et w e e n fir ms o v er ti m e ”. 7 7   Ess e nti all y, t h e C M A’s 

                                                 
7 4  S e e n ot e of c all wit h . 
7 5  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p hs 8. 1 3 6 a n d 8. 1 8 6.  
7 6  S e e Pr o visi o n al Fi n di n gs R e p ort , p ar a gr a p h 8. 5 ( a). 
7 7  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 3 8.  
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vi e w is t h at c o m p et i n g f or a s h ar e of c ust o m ers’ r e s e ar c h e q ui p m e nt b u d g et s is a r el e v a nt 
f or m of c o m p etiti o n f or t h e p ur p os e of d efi ni n g m ar k ets . 

7 4.  T his  e xtr a or di n ar y  vi e w  is  dir e ctl y  at  o d ds  wit h  t h e  C M A’s  a n d  t h e  E C ’s  d e cisi o nal  
pr a cti c e .    Pr e c e d e nt  m a k es it a bs ol ut el y cl e ar t h at t h e f a ct t h at a c ust o m er h as a fi nit e 
b u d g et o ut of w hi c h it b u ys m ulti pl e pr o d u cts a n d s er vi c es d o es n ot s u p p ort a c o n cl usi o n 
t h at t h os e pr o d u cts a n d s er vi c es f all i nt o a si n gl e r el e v a nt pr o d u ct m ar k et, if t h es e pr o d u cts 
ar e n ot cl os e s u bstit ut es. 

7 5.  F or e x a m pl e, t h e C M A a n d t h e E C  h a v e c o nsist e ntl y  t a k e n t h e p ositi o n t h at diff er e nt f or ms 
of a d v ertisi n g ( T V, n e w s p a p er, r a di o a n d i nt er n et) d o n ot f all wit hi n t h e s a m e pr o d u ct 
m ar k et , d es pit e t h e f a ct t h at t h e y c o m p et e f or a d v ertisi n g b u d g et s.   

7 6.  I n G o o gl e/ D o u bl e Cli c k , t h e E C  f o u n d t h at offli n e a d v ertisin g a n d o nli n e a d v ertisi n g d o  
n ot f all  wit hi n  t h e  s a m e  pr o d u ct m ar k et  b e c a us e  t h e y  ar e  n ot  cl os e  s u bstit ut es. 7 8   It 
e x pl ai n e d t h at o nli n e a d v ertisi n g all o ws a d v ertis er s t o r e a c h a m or e t ar g et e d a u di e n c e a n d 
h as a diff er e nt pri ci n g str u ct ur e t h a n offli n e a d v e rtisi n g.  Si mil arl y, i n N e w s C or p/ B S k y B , 
t h e E C   f o u n d t h at  t h e  s al e  of  a d v ertisi n g  i n v e nt or y i n  n e ws p a p ers  a n d  i n  t ele visi o n 
br o a d c asti n g f all i nt o disti n ct pr o d u ct m ar k ets b e c a us e t h e y diff er  i n pri ci n g, r e a c h a n d 
c o ns u m er p att er ns, s u c h t h at t h e y c a n n ot b e c o nsi d er e d as dir e ct s u bstit ut es. 7 9    

7 7.  T h e C M A’s pr e d e c ess or s  a d o pt e d t h e s a m e a p pr o a c h i n S k y/ V M T V 8 0  a n d  B Sk y B/I T V. 8 1  
T h e O F T a n d t h e C C f o u n d t h at T V a d v ertisi n g a n d o nli n e a d v ertisi n g f all i nt o disti n ct 
pr o d u ct m ar k ets, d es pit e t h e f a ct t h at t h e y c o m p et e f or a d v ertis ers’ b u d g et.  I n a si mil ar 
v ei n, t h e C M A als o f o u n d, i n s e v er al d e cisi o ns, t h at o nli n e g a mi n g ( p o k er, bi n g o a n d 
c asi n o g a m es) a n d o nli n e b etti n g c o nstit ut e disti n ct pr o d u ct m ar k et s d es pit e t h e f a ct t h at 
t h e y c o m p et e f or c ust o m ers’ g a m bli n g s pe n d. 8 2   Fi n all y, t h e C C f o u n d i n  Ci n e w orl d/ Cit y 
S cr e e n  t h at ci n e m as di d n ot c o m p et e wit h ot h er l eis ur e v e n u es (e. g. , s p orti n g e v e nts a n d 
b o wli n g), d es pit e t h e f a ct t h at t h e y c o m p et e f or c ust o m ers’ l eis ur e p o u n ds a n d t h at t h e 
P arti es br o a dl y m o nit or e d d e v el o p m e nts i n t h e l eis ur e s e ct or. 8 3    

7 8.  As t h es e c as es m a k e cl e ar, pr o d u cts d o n ot f all wit hi n t h e s a m e pr o d u ct m ar k et si m pl y 
b e c a us e t h e y c o m p et e f or c ust o m ers’ b u d g et s.  E v er y c ust o m er h as a fi nit e b u d g et a n d 
m ust m a k e b u d g et ar y c h oi c es b et w e e n disti n ct pr o d u cts t h at d o n ot c o m p et e.  T h e f a ct t h at 
pr o d u cts or s er vi c es c o m p et e f or s p e n d d o es n ot m e a n t h at t h e y ar e cl os e s u bstit ut es t h at 
f all wit hi n t h e s a m e r el e v a nt pr o d u ct m ar k et. 8 4  

                                                 
7 8  S e e c a s e C O M P/ M. 4 7 3 1 - G o o gl e/ D o u bl e Cli c k, p ar a gr a p hs 4 5 a n d f oll o wi n g.  S e e als o c a s e C O M P/ M. 5 7 2 7 - 
Mi cr o s oft/ Y a h o o! S e ar c h b usi n es s, p ar a gr a p h 6 1 a n d c as e C O M P/ M. 7 2 1 7 - F a c e b o o k/ W h ats A p p, p ar a gr a p h 7 4.  
7 9  S e e c a s e C O M P/ M. 5 9 3 2 - N e ws C or p/ B S k y B, p ar a gr a p h 2 6 7.  
8 0  S e e c a s e S k y/ V M T V, Fi n al R e p ort, p ar a gr a p hs 2 1 a n d f oll o wi n g . 
8 1  S e e c a s e B S k y B/I T V, Fi n al R e p ort, p ar a gr a p hs 4. 1 3 8 a n d f oll o wi n g.  
8 2  S e e c a s e St ar s U K/ S k y B etti n g a n d G a mi n g, P h as e 1 D e cisi o n, p ar a gr a p h 2 6 a n d f oll o wi n g. S e e als o c as e 
B etf air Gr o u p/ P a d d y P o w er, P h as e 1 D e cisi o n, p ar a gr a p hs 3 0 a n d f oll o wi n g.  
8 3  S e e c a s e Ci n e w orl d/ Cit y S cr e e n, Fi n al R e p ort, p ar a gr a p h 5. 9 a n d 5. 1 0.  
8 4  S e e M er g er Ass e ss m e nt G ui d eli n es, p ar a gr a p h 5. 2. 5.  
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G.  T h e c h oi c e of s h o rt r e a d o r n ati v e l o n g r e a d s yst e m is n ot a t r a d e- off 

i. C ust o m ers d o n ot “ f a c e a tr a d e- off” w h e n p ur c h asi n g a s e q u e n ci n g s yst e m  

7 9.  T h e C M A ass erts t h at “ w e h a v e f o u n d t h at m a n y c ust o m ers m a k e p ur c h as e s wit h m ulti pl e 
pr oj e cts i n mi n d. E vi d e n c e w e h a v e s e e n fr o m c u st o m ers d e m o nstr at es t h at t h e y m a y n ot 
si m pl y  p ur c h as e  s e q u e n c ers  f or  i n di vi d u al  pr oj e cts,  b ut  r at h er  t h e  m aj orit y  t a k e  i nt o  
a c c o u nt t h e f ull r a n g e of diff er e nt pr oj e cts wit hi n t h eir r es e ar c h p ortf oli o. T h es e c ust o m er s 
t h er ef or e, r at h er  t h a n m a k e a  tr a d e-off f or a  s p e cifi c pr oj e ct,  i nst e a d m a k e tr a d e -offs 
a cr o ss pr oj e cts. T h es e c ust o m ers m a y f a c e a tr a d e -off b et w e e n t h e t e c h n ol o g y w hi c h is 
m ost a p pli c a bl e t o t h e gr e at est n u m b er of pr oj e cts a n d t h e e xt e nt t o w hi c h a diff er e nt 
s e q u e n c er c a n b e us e d eff e cti v el y f or s o m e pr oj e cts, e v e n if it is n ot t h e o pti m al c h oi c e ”. 8 5  

8 0.  T h e P arti es a gr e e  t h at m a n y c ust o m ers p ur c h as e a s e q u e n ci n g s yst e m t a ki n g i nt o a c c o u nt 
“ t h e f ull r a n g e of diff er e nt pr oj e cts wit hi n t h eir r es e ar c h p ortf oli o”. 8 6   H o w e v er, b e c a us e 
of  t h e  f u n d a m e nt al  diff er e n c es  b et w e e n  s h ort  r e a d  a n d  n ati v e  l o n g  r e a d  t e c h n ol o gi es, 
c ust o m ers d o n ot “ f a c e a tr a d e- off” b et w e e n t e c h n ol o gi es w h e n p ur c h asi n g a s e q u e n ci n g 
s yst e m.  I n d e e d, gi v e n t h e m a g nit u d e of t h e diff er e nti al b et w e e n Ill u mi n a’s a n d P a c Bi o’s 
s yst e ms ( d es cri b e d a b o v e i n S e cti o n II. A.), t h e v ast m aj orit y of c ust o m ers p ur c h as e a s h ort 
r e a d s yst e m first.  As e x pl ai n e d i n t h e P a p er “ L o n g er R e a d L e n gt hs d o n ot I n h er e ntl y a d d 
Utilit y ”, t h e v ast m aj orit y of us e c as es – i n cl u di n g t h e hi g h est v ol u m e u s e c as es (e. g. , 
R N A -S e q,  NI P T,  li q ui d  bi o ps y  ( cf D N A  /  ct D N A  f or  D x  /  T x  /  m o nit ori n g),  a n d  
p o p ul ati o n- s c al e r es e q u e n ci n g pr oj e cts ( e. g. , G e n o mi cs E n gl a n d)) – d o n ot r e q uir e n ati v e  
l o n g  r e a d  s yst e ms,  a n d  ar e  p erf or m e d  usi n g  s h ort  r e a d  s yst e ms  b e c a us e  of  t h eir  
pr a cti c alit y, a bilit y t o s c al e a n d f a v o ur a bl e e c o n o mi cs.  C ust o m ers  p ur c h a s e n ati v e l o n g 
r e a d s yst e ms o nl y if t h e y n e e d t o p erf or m us e c as es t h at r e q uir e l o n g-r a n g e c o nti g uit y.  
F or e x a m pl e,  t ol d t h e C M A t h at t h e y  

 
8 7   

 
.8 8  

8 1.  T h e a b o v e is c o nfir m e d b y t h e f a ct t h at t h e v ast m aj orit y of c ust o m ers us e s h ort r e a d 
s yst e ms,  s u c h  t h at  virt u all y  all  us ers  of  n ati v e  l o n g  r e a d  s yst e ms  als o  u s e  s h ort  r e a d  
s yst e ms.  All c ust o m ers i nt er vi e w e d b y t h e C M A o w n b ot h s h ort r e a d a n d n ati v e l o n g r e a d 
s yst e ms, a n d e x pl ai n e d t o t h e C M A t h at t h e y n e e d b ot h s h ort r e a d a n d n ati v e l o n g r e a d 
s yst e ms t o a d dr ess t h eir r es e ar c h q u esti o ns.  F or e x a m pl e,  

 
 
 
 

.8 9  

                                                 
8 5  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p hs 8. 3 4 a n d 8. 2 8 4.  
8 6  S e e als o M er g er N oti c e, p ar a gr a p hs 2 2 0 et s e q.  
8 7  S e e n ot e of c all wit h . 
8 8  S e e n ot e of c all wit h . 
8 9  S e e n ot e of c all wit h . 
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8 2.    
 

9 0    
 

9 1  

T a bl e 3 :  

8 3.  C ust o m ers c o nfir m e d t o t h e C M A t h at t h e y d o n ot m a k e a “tr a d e -off ”  w h e n p ur c h asi n g a 
s e q u e n ci n g s yst e m.  T h e diff er e n c es b et w e e n s h ort r e a d a n d n ati v e l o n g r e a d t e c h n ol o gi es 
ar e d et er mi nisti c of t h e s e q u e n ci n g s yst e m c ust o m ers p ur c h as e.  F or e x a m pl e:   

•   
 

;9 2   

•   
 

9 3  

•   
;9 4  

•    
 
 

                                                 
9 0   

 
9 1  

 
. 

9 2  S e e n ot e of c all wit h . 
9 3  S e e n ot e of c all wit h . 
9 4  S e e n ot e of c all wit h . 
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;9 5  

•   
 
 

  
;9 6    

•   
 
 
 
 
 
 

;9 7  a n d  

•   
 
 

.9 8  

ii. S e q u e n ci n g r e q uir e m e nts d et er mi n e w h et h er a s h ort r e a d or n ati v e l o n g r e a d s yst e m 
is us e d 

8 4.  T h e C M A ass erts t h at “ c o m p etiti o n m a y t a k e t h e f or m of  c o m p etiti o n i n t h e t r a d e -off m a d e 
b y  c ust o m ers  b et w e e n  t h e  us e  of  s h ort  r e a d  a n d  l o n g  r e a d  t e c h n ol o gi es  i n  c ert ai n  
pr oj e cts ”, t h at “ w hil e i n s o m e cir c u mst a n c es t h e y m a y h a v e a cl e ar pr ef er e n c e f or w hi c h 
s yst e m t o us e f or a p arti c ul ar pr oj e ct ( e g a s h ort r e a d  or a l o n g r e a d s yst e m), i n ot h er 
cir c u mst a n c es t h er e m a y b e s o m e d e gr e e of s u bstit uti o n b et w e e n s e q u e n c ers ”, a n d t h at 
“ t his s u bstit uti o n c o m es a b o ut b e c a us e, alt h o u g h f or s o m e pr oj e cts t h e diff er e n c es i n t h e 
c h ar a ct eristi cs  of  t h e  t w o  t e c h n ol o gi es  m a y  b e  si g nifi c a nt,  e a c h  m a y  off er  its  o w n  
a d v a nt a g es a n d dis a d v a nt a g es s u c h t h at t h er e is n o cl e ar b est c h oi c e. I n t h es e i nst a n c es, 
e a c h c ust o m er will f a c e a tr a d e -off b et w e e n t h es e diff er e nt f e at ur es a n d m a y b e willi n g t o 
s hift a pr o p orti o n of t h eir w or kfl o w b et w e e n t h e m if t h e r el ati v e b al a n c e of t h eir pr os a n d 
c o ns w er e t o c h a n g e. F or i nst a n c e, t h e pr o b a bilit y of s u c c ess m a y b e hi g h er wit h o n e 
t e c h n ol o g y  o v er  a n ot h er,  b ut  t h e  diff er e n c es  i n  pri c e  m a k e  t h e  o v er all  c h oi c e  cl os el y  
m at c h e d ”. 9 9  

8 5.  T h e C M A h as f u n d a m e nt all y mis u n d erst o o d w h at c ust o m ers t ol d it a b o ut t h e c h oi c e of 
s e q u e n ci n g s yst e m.   Pr o p erl y u n d erst o o d, th e C M A’s c ust o m er f e e d b a c k c o nfir ms t h at t h e 

                                                 
9 5  S e e n ot e of c all wit h . 
9 6  S e e n ot e of c all wit h . 
9 7  S e e n ot e of c all wit h . 
9 8  S e e n ot e of c all wit h . 
9 9  S e e Pr o visi o n al Fi n di n gs R e p ort, p. 9 0, 9 7 a n d 1 8 6 -1 8 7.  
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diff er e n c es b et w e e n s h ort r e a d a n d n ati v e l o n g r e a d t e c h n ol o gi es ar e d et er mi nisti c of t h e 
s e q u e n ci n g s yst e m  c ust o m ers us e f or a p arti c ul ar pr oj e ct, a p pli c ati o n, or us e c as e.  F or 
e x a m pl e:  

•   
;1 0 0  

•   
1 0 1  

•   
 

1 0 2  

•   
 ;1 0 3  

•   
 
 

1 0 4  

•   
1 0 5   

•   
 

;1 0 6  a n d  

•   
 
 
 
 
 
 

.1 0 7  

                                                 
1 0 0  S e e n ot e of c all wit h .  T his w as a r es p o ns e t o t h e f oll o wi n g q u esti o n:  

 
 

1 0 1  S e e n ot e of c all wit h . 
1 0 2  S e e n ot e of c all wit h . 
1 0 3  S e e n ot e of c all wit h . 
1 0 4  S e e n ot e of c all wit h  .  
1 0 5  S e e n ot e of c all wit h . 
1 0 6  S e e n ot e of c all wit h . 
1 0 7  S e e n ot e of c all wit h . 
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8 6.  T h e C M A as k e d s o m e c ust o m ers h o w t h e y d e ci d e w h et h er t o us e a s h ort r e a d or n ati v e 
l o n g s yst e m w h e n l o o ki n g f or S Vs of a n “u n k n o w n siz e ”.  M a n y c ust o m ers r es p o n d e d t h at 
t h e y k n o w w hi c h s e q u e n ci n g s yst e m t o us e i n a p arti c ul ar sit u ati o n a n d, w h e n t h e y d o n ot, 
t h e y first us e a s h ort r e a d s yst e m b e c a us e of its f a v o ur a bl e e c o n o mi cs.  F or e x a m pl e: 

•   
 

;1 0 8   

•    
 
 
 

1 0 9  

•   
;1 1 0   

•   
 
 

   
;1 1 1  a n d  

•    
 
 
 
 

1 1 2  

8 7.  T h e C M A als o as k e d s o m e c ust o m ers a m or e g e n er al q u esti o n  (i. e., n ot li mit e d t o S Vs) 
a b o ut w h et h er t h e y m a k e “tr a d e -offs ” b et w e e n t h e us e of s h ort r e a d a n d n ati v e l o n g r e a d 
t e c h n ol o gi es.  M a n y c ust o m ers e x pl ai n e d t h at t h e y d o n ot m a k e tr a d e-offs, a n d t h at t h e 
r e q uir e m e nts of a pr oj e ct, a p pli c ati o n, or us e c as e d et er mi n e w h et h er a s h ort r e a d or n ati v e 
l o n g r e a d s yst e m is us e d.  F or e x a m pl e: 

•   
 

                                                 
1 0 8  S e e n ot e of c all wit h . 
1 0 9  Se e n ot e of c all wit h . 
1 1 0  S e e n ot e of c all wit h . 
1 1 1  S e e n ot e of c all wit h . 
1 1 2  S e e n ot e of c all wit h .  

. 
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1 1 3  

•   
 
 
 
 

;1 1 4   

•     
   

 
 
 
 
 
 
 
 
 

1 1 5  a n d  

•    
 
 
 
 
 
 
 
 
 
 
 

.1 1 6  

8 8.  F urt h er, e v e n w h er e  c ust o m ers s e e m t o i n di c at e t h at t h e y mi g ht b e m a ki n g “ tr a d e-offs ” 
f or a li mit e d p art of t h eir w or kl o a d, t h e C M A h as mis c o nstr u e d w h at c ust o m ers m e a n b y 

                                                 
1 1 3  S e e n ot e of c all wit h .  T his w a s a r es p o ns e t o t h e f oll o wi n g q u esti o n:  

. 
1 1 4  S e e n ot e of c all wit h .  T his w a s a r es p o ns e t o t h e f oll o wi n g q u esti on:  

 
1 1 5  S e e n ot e of c all wit h .  T his w as a r es p o ns e t o t h e f oll o wi n g q u e sti o n:  

 
. 

1 1 6  S e e n ot e of c all wit h .  T his w as a r es p o ns e t o t h e f oll o wi n g q u esti o n: 
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t h at t er m.  Wit h r es p e ct t o S Vs, f or e x a m pl e, c ust o m ers e x pl ai n e d t h at t h e y “tr a d e -off ”  
(i. e., s a crifi c e) c ost a n d o ut p ut i n or d er t o d et e ct S Vs, i. e., i n or d er t o dis c o v er S Vs t h e y 
h a v e t o us e a n ati v e l o n g r e a d s yst e m:  

•   
 
 
  
 
 
 
 
 
 
 
 
 
 

1 1 7  a n d  

•   
 
 
 
 
 
  
 
 
 
 
 
 

.1 1 8   

8 9.  P ut si m pl y, t h e “tr a d e off ” is t h at if a c ust o m er n e e ds r e a d l e n gt h b e y o n d w h at s h ort r e a d 
c a n – a n d will b e a bl e t o  – pr o vi d e, t h e c ust o m er m ust gi v e u p c ost -effi ci e n c y a n d ot h er 
b e n efits.  T h at pr o vi d es n o s u p p ort f or ( a n d i n d e e d c o ntr a di cts) t h e C M A’s c o n cl usi o ns 
o n s u bstit ut a bilit y.   

H.  C o n cl u si o n 

9 0.  I n s h ort, t h e C M A h as a d v a n c e d n o e vi d e n c e t h at  t h e P arti es ar e c urr e nt  c o m p etit ors.  
I nst e a d,  it i g n or e d  est a blis h e d  pr e c e d e nt  a n d  e xt e nsi v e  c ust o m er  i n p ut  ( b ot h  pr o vi d e d  
dir e ctl y t o t h e C M A a n d t hr o u g h t h e D e ci Bi o st u d y c o m missi o n e d b y t h e P arti es ).  M or e 

                                                 
1 1 7  S e e n ot e of c all wit h . 
1 1 8  S e e n ot e of c all wit h .  T his w as a r es p o ns e t o t h e f oll o wi n g q u esti o n:    

 
.     
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t h a n 7 0 % of t h e c ust o m ers t h at t h e C M A i nt er vi e w e d w er e cl e ar t h at t h e P arti es’ s yst e ms 
ar e n ot i nt er c h a n g e a bl e, wit h t h e r e m ai n d er d es cri bi n g us e of s h ort r e a d a n d n ati v e l o n g 
r e a d s yst e ms t h at a m o u nts t o eit h er mi gr ati o n (f oll o wi n g i m pr o v e m e nts i n n ati v e l o n g r e a d 
s yst e ms)  or  us e  of  b ot h  s h ort  r e a d  a n d  n ati v e  l o n g  r e a d  s ys t e ms  wit hi n  a  p arti c ul ar  
a p pli c ati o n b ut i n diff er e nt us e c as es.  Si mil arl y, c ust o m ers c o nfir m e d t h at t h e y d o n ot 
si m pl y “tr a d e -off ” c h ar a ct eristi cs of t h e s yst e ms w h e n m a ki n g p ur c h as es – t h e diff er e n c es 
ar e f ar m or e f u n d a m e nt al t h a n t h at, a n d ar e d et er mi n e d b y t h e s e q u e n ci n g r e q uir e m e nt s of 
t h e r es e ar c h or cli ni c al q u esti o n b ei n g as k e d.  

III.  T h e P a rti es will n ot c o m p et e  i n t h e f ut u r e 

A.  I nt r o d u cti o n - F r a m e w o r k of ass ess m e nt of f ut u r e c o m p etiti o n  

9 1.  T h e  C M A’s  Pr o visi o n al Fi n di n gs  c o nfl at e  t h e  ass ess m e nt  of  c urr e nt  a n d  f ut ur e  
c o m p etiti o n a n d   t h us d o n ot   a p pl y t h e l e g al pri n ci pl es a p pli c a bl e t o t h e ass ess m e nt of 
f ut ur e  c o m p etiti o n.   T h e  C M A’s  r eli a n c e  o n  t h e  m or e  l e ni e nt  st a n d ar ds  f or  ass essi n g  
c urr e nt c o m p etiti o n i n t h e c o nt e xt of all e g e d f ut ur e c o m p etiti o n is i n a p pr o pri at e, a n d it 
f ails t o m e et ( or e v e n tr y t o m e et) its b ur d e n u n d er t h e pr o p er t est f or f ut ur e c o m p etiti o n.   

9 2.  T h e C M A t a k es t h e p ositi o n t h at “w hil e t h er e is c urr e ntl y a disti n cti o n b et w e e n l o n g r e a d 
a n d s h ort r e a d s e q u e n ci n g t e c h n ol o gi es – w hi c h l e a ds t o diff er e nti ati o n wit hi n t h e N G S 
m ar k et – i n o ur vi e w, i n t h e c o nt e xt of a d y n a mi c a ss ess m e nt t h er e is n ot, f or t h e p ur p os es 
of m ar k et d efi niti o n, a cl e ar -c ut disti n cti o n b et w e e n s e q u e n ci n g t e c h n ol o gi es o n t h e b a sis 
of r e a d l e n gt h ”. 1 1 9   As s u c h, it is i m pli citl y c o n c e di n g t h at s h ort r e a d a n d n ati v e l o n g r e a d 
s yst e ms ar e c urr e ntl y n ot cl os e s u bstit ut es b ut t h at it c o nsi d ers t h at t h e y f all i n t h e s a m e 
pr o d u ct m ar k et b e c a us e t h e y m a y b e c o m e cl os e s u bstit ut es i n t h e f ut ur e.  T h at  is at o d ds 
wit h t h e C M A’s e xisti n g pr a cti c e o n m ar k et d efi niti o n, w hi c h ass ess es t h e c urr e nt st at e of 
c o m p etiti o n, e v e n i n d y n a mi c i n d ustri es.   

9 3.  F or e x a m pl e, i n P a y P al/i Z ettl e , t h e p arti es ar g u e d t h at n e w p a y m e nt m et h o ds b as e d o n 
dir e ct -t o- b a n k p a y m e nts s u c h as q ui c k r es p o ns e Q R c o d es a n d i n -a p p p a y m e nt s h o ul d b e 
i n cl u d e d i n t h e s a m e m ar k et as P O S a n d m P O S p a y m e nt s yst e ms.  H o w e v er, t h e C MA 
c o nsi d er e d t h at  t h es e p a y m e nt  s yst e ms s h o ul d n ot  b e i n cl u d e d i n t h e r el e v a nt  pr o d u ct  
m ar k et  b e c a us e it  h a d  “ n ot  s e e n e vi d e n c e t h at  n o n c ar d t e c h n ol o gi es ( e g  b a n k -t o- b a n k 
tr a nsf er,  Q R  c o d es  a n d  i n-a p p  p a y m e nt)  ar e  c urr e ntl y  b ei n g  a d o pt e d  at  s c al e  b y  
c o ns u m ers a n d b y m er c h a nts as alt er n ati v es t o c ar d p a y m e nts i n t h e U K ”. 1 2 0  

9 4.  T h e C M A’s M er g er Ass e ss m e nt G ui d eli n es c o n fir m t h at t h e fr a m e w or k of ass ess m e nt f or 
t h e l oss of p ot e nti al c o m p etiti o n1 2 1  diff ers fr o m t h e fr a m e w or k of ass ess m e nt f or  t h e l oss 
of e xisti n g c o m p etiti o n. 1 2 2   B e c a us e p ot e nti al c o m p etiti o n is n e c ess aril y a l ess c ert ai n a n d  
dir e ct c o m p etiti v e c o nstr ai nt t h a n  e xisti n g  c o m p etiti o n, t h e l oss of p ot e nti al c o m p etiti o n 
is l ess li k el y t o l e a d t o a n S L C, a n d t h e C M A’s b ur d e n of pr o of is t h er ef or e hi g h er. 

                                                 
1 1 9  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 7. 4 6.  
1 2 0  S e e c a s e  P a y P al/i Z ettl e, Fi n al R e p ort, p ar a gr a p h 6. 4 4.  
1 2 1  S e e M er g er Ass e ss m e nt G ui d eli n es, p ar a gr a p h s 5. 4. 1 3 a n d f oll o wi n g.  
1 2 2  S e e M er g er Ass e ss m e nt G ui d eli n es, p ar a gr a p h s 5. 4. 4 a n d f oll o wi n g.  
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9 5.  T h e  M er g er  Ass ess m e nt  G ui d eli n es  s et  o ut  t h at  hi g h er  b ur d e n  e x pli citl y:  t h e  l oss  of  
p ot e nti al c o m p etiti o n m a y l e a d  t o a n S L C o nl y if t h at p ot e nti al c o m p etiti o n is li k el y a n d 
c o ul d b e c o m e a ct u al c o m p etiti o n i n a ti m el y f as hi o n : “ [ a]  fir m is m or e li k el y t o pr o vi d e a 
c o nstr ai nt as a p er c ei v e d p ot e nti al c o m p etit or if its e ntr y c a n t a k e pl a c e wit h o ut i n c urri n g 
a n y s u bst a nti al s u n k c ost s, a n d if it c a n h a p p e n wit hi n a y e ar ”. 1 2 3   T hi s r efl e cts t h e f a ct 
t h at t h e f urt h er i nt o t h e f ut ur e a n e v ent is, t h e l e ss c ert ai n a n d t h e m or e s p e c ul ati v e it 
b e c o m es.   

9 6.  Gi v e n  t h at  t h e  r el e v a nt l e g al  st a n d ar d  is  t h e  e xist e n c e  of  a n  S L C,  “ o n  t h e  b al a n c e  of  
pr o b a biliti es ” ,1 2 4  t h e C M A c a n n ot b as e its ass ess m e nt o n s p e c ul ati v e ass u m pti o ns.  B ut 
t h at is pr e cis el y w h at t h e C M A tri es t o d o i n t h e c as e at h a n d.  S p e cifi c all y, t h e C M A 
c o nsi d ers  t h at  t e c h n ol o gi c al  i m pr o v e m e nts  i n P a c Bi o’s  t e c h n ol o g y  will  l e a d  t o  
c o n v er g e n c e  of  t h e  P arti es’  t e c h n ol o gi es  a n d  i n cr e as e d  c o m p etiti o n  f or  w or kfl o w  f or  
c urr e nt us e c as es a n d pr oj e ct s, as w ell as f or n e w us e c as es a n d pr oj e cts. 1 2 5   H o w e v er, it 
d o es  n ot  i d e ntif y  (i)  w h e n  t h es e  t e c h n ol o gi c al  i m pr o v e m e nt s ar e  e x p e ct e d ,  (ii)  t h e  
li k eli h o o d t h at t h es e i m pr o v e m e nts c o ul d b e m a d e,  or (iii) t h e us e c as es f or w hi c h t h e 
P arti es w o ul d c o m p et e a s a  r es ult of t h es e i m pr o v e m e nts.  I n s h ort, t h e C M A d o es n ot 
a d dr ess  t h e  ti mi n g  or  l e v el  of  c o n v er g e n c e  b ef or e  it  si m pl y  ass erts  t h at  t h e  P arti es’  
t e c h n ol o gi es will c o n v er g e a n d “c o m p et e m or e cl os el y i n t h e f ut ur e ”. 1 2 6  

9 7.  I n c o ntr ast, w hil e th e C M A r e c o g nis es t h at t h e s e q u e n ci n g i n d ustr y is d y n a mi c a n d r a pi dl y 
gr o wi n g  i n t h e c o nt e xt of its u nj ustifi e d ass erti o ns r e g ar di n g f ut ur e c o m p etiti o n b et w e e n 
t h e P arti es,1 2 7   it c o m pl et el y dis c o u nts   pr es e n c e as a c o m p etiti v e c o nstr ai nt a n y ti m e 
“ i n  t h e  f or es e e a bl e  f utur e ”. 1 2 8    

 
 

1 2 9   

9 8.  As e x pl ai n e d b el o w, e vi d e n c e s h o ws t h at t h e P arti es’ t e c h n ol o gi es will n ot c o n v er g e a n d 
t h at t h eir s h ort r e a d a n d n ati v e l o n g r e a d s yst e ms will n ot b e c o m e s u bstit ut es eit h er i n t h e 
n e ar f ut ur e or t h e l o n g er t er m.  F urt h er, e v e n if  t h er e c o ul d b e p arti al c o n v er g e n c e of t h e 
P ar ti es’ t e c h n ol o gi es, q u o d n o n , t h e y w o ul d o nl y m ar gi n all y o v erl a p, s u c h t h at t h e y c o ul d 
n ot  b e  c o nsi d er e d  as  cl os e  s u bstit ut es.   ,  P a c Bi o’s  
c urr e nt  s h ar e  of  s e q u e n ci n g  s p e n d  is    a n d  c o ul d  gr o w  t o   

.  E v e n if t h at i n cr e as e w o ul d r e s ult e ntir el y fr o m c ust o m ers mi gr ati n g 
fr o m  Ill u mi n a  t o  P a c Bi o,  t h at  w o ul d  still o nl y r e pr es e nt  a  l oss  of    of  Ill u mi n a’s  
r e v e n u es  o v er  t h e  n e xt  1 5  y e ars.   E v e n  t his  gr ossl y  o v erst at e d  o v erl a p  w o ul d   b e d e 
mi n i mis, a n d i ns uffi ci e nt t o j ustif y a c o n cl usi o n t h at t h e P arti es w o ul d c o m p et e i n t h e 
f ut ur e. 

                                                 
1 2 3  S e e M er g er Ass e ss m e nt G ui d eli n es, p ar a gr a p h 5. 4. 1 7.  
1 2 4  S e e M er g er s: G ui d a n c e o n t h e C M A’ s j uris di cti o n a n d pr o c e d ur e, p ar a gr a p h 3. 7.  
1 2 5  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 2 9 7 . 
1 2 6  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h  8. 2 9 8.  
1 2 7  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p hs 8. 3 9 a n d 8. 2 8 7.  
1 2 8  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h  8. 3 3 5.  
1 2 9  
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B.  Ill u mi n a’s a n d P a c Bi o’s t e c h n ol o gi es will n e v e r c o n v e r g e 

i. P a c Bi o’s t e c h n ol o g y will n e v er c o n v er g e wit h s h ort r e a d t e c h n ol o gi es   du e t o its 
i n h er e nt li mit ati o ns 

9 9.  P a c Bi o’s S M R T t e c h n ol o g y h as i n h er e nt li mit ati o ns w hi c h m e a n t h at (i)  it will n e v er 
c o n v er g e wit h s h ort r e a d t e c h n ol o gi es i n r el ati o n t o r a w a c c ur a c y a n d r u n o ut p ut, a n d  (ii) 
t h er e ar e a si g nifi c a nt n u m b er of us e c as es f or w hi c h it is u ns uit e d. 

1 0 0.  T h es e  t e c h ni c al  li mit ati o ns  h a v e  b e e n  d es cri b e d  i n  d et ail  i n  t h e  P arti es’  e arli er  
s u b missi o ns.  At its si m pl est,  t o c o m p et e wit h Ill u mi n a’s S B S t e c h n ol o g y i n t er ms of r u n 
o ut p ut, P a c Bi o’s S M R T C ells w o ul d h a v e t o i nt e gr at e a 1 0 gi g a- pi x el ( 1 0 billi o n) s e n s or.  
P a c Bi o’s  S M R T  C ells  c urr e ntl y  i n c or p or at e  a  8  m e g a -pi x el  ( 8  milli o n)  s e ns or.   T his  
i m pli es  an i m pr o v e m e nt  of m or e  t h a n  1, 0 0 0 -f ol d w hi c h ,  t o  t h e  b est of  t h e  P arti es’  
k n o wl e d g e, n o- o n e is s u g g esti n g is p ossi bl e i n e v e n t h e m e di u m ( or p er h a ps e v e n l o n g) 
t er m. 

a.  P a c Bi o’s S M R T t e c h n ol o g y h as i n h er e nt li mit ati o ns w hi c h will  pr e v e nt it 
fr o m c o n v er gi n g wit h s h ort r e a d t e c h n ol o gi es 

1 0 1.  T h e C M A st at es t h at “ t e c h n ol o gi c al li mit ati o ns will n ot i m p a ct P a c Bi o’s tr aj e ct or y f or at 
l e ast t h e n e xt f e w y e ars (t h o u g h t hr o u g h p ut will r e m ai n si g nifi c a ntl y l o w er t h a n t h at of 
hi g h t hr o u g h p ut i nstr u m e nts i n Ill u mi n a’s pi p eli n e) . ”1 3 0   T h e first p art of t his st at e m e nt is 
n ot c orr e ct. 

1)  I m pr o v e m e nt of P a c Bi o’ s S M R T t e c h n ol o g y r est s o n c ert ai n f a ct ors t h at 
a r e o utsi d e of P a c Bi o’s c o ntr ol, s o t h at n o c o n v er g e n c e b et w e e n P a c Bi o’s  
a n d Ill u mi n a’s t e c h n ol o gi es is p ossi bl e i n e v e n  t h e l o n g t er m 

1 0 2.  P a c Bi o’s r u n o ut p ut a n d a c c ur a c y ar e li mit e d b y t e c h n ol o gi c al b arri ers t h at ar e i n h er e nt t o 
its S M R T t e c h n ol o g y.  T h e b asi c pr e mis e of S M R T  s e q u e n ci n g i n v ol v es a n c h ori n g a  
p ol y m er as e  a n d  D N A  m ol e c ul e  at  t h e  b ott o m  of  a  Z er o  M o d e  W a v e g ui d e  ( “ Z M W ”)  
et c h e d i nt o a m et al fil m o n a c o ns u m a bl e S M R T C ell.  T h e Z M W’s di a m et er is s m all er 
t h a n t h e w a v el e n gt h of li g ht.  D u e t o its s m all di a m et er, li g ht i nt e nsity d e cr e as es r a pi dl y 
as li g ht e nt ers t h e Z M W a n d o nl y t h e b ott o m of t h e Z M W is ill u mi n at e d, cr e ati n g a n 
e xtr e m el y p o w erf ul mi cr os c o p e.  E a c h Z M W m a y c o nt ai n a D N A p ol y m er as e a n d t h e 
t ar g et D N A fr a g m e nt f or s e q u e n ci n g.  Fr e e-fl o ati n g n u cl eot i d es l a b el e d wit h fl u or es c e nt 
m ol e c ul es ( “fl u or o p h or es ”) ar e a d d e d t o t h e Z M W c h a m b er.  

1 0 3.  T h e p ol y m er as e r e a ds t h e t e m pl at e str a n d of t h e D N A fr a g m e nt a n d a d ds t h e fl u or es c e ntl y 
l a b el e d n u cl e oti d es i nt o a n e w, c o m pl e m e nt ar y str a n d.  As e a c h fl or es c e nt n u cl e oti d e is 
i n c or p or ate d i nt o t h e str a n d, t h e fl u or es c e nt m ol e c ul e att a c h e d t o t h e n u cl e oti d e is e x cit e d 
b y a l as er b el o w t h e Z M W c h a m b er a n d, b ef or e s e p ar ati n g fr o m t h e n u cl e oti d e, r el e as es a 
li g ht  si g n al  b a c k  t hr o u g h t h e b ott o m  of  t h e  Z M W.  T h e li g ht  si g n al  is r e c or d e d b y a 
C o m pl e m e nt ar y M et al – O xi d e -S e mi c o n d u ct or ( “ C M O S ”) i m a g e s e ns or l o c at e d b el o w 
t h e Z M W.  T his C M O S i m a g e s e ns or is o n e-ti m e u s e ( a n d is p art of t h e c o ns u m a bl e S M R T 

                                                 
1 3 0  S e e Pr o visi o n al  Fi n di n gs R e p ort, p ar a gr a p h 8. 2 9 2.  
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C ell ).  T h e r e c or di n g is s u bs e q u e ntl y pr o c ess e d b y t h e s yst e m’s c o m p ut er t o d et er mi n e 
w hi c h b as e t h e p ol y m er a s e a d d e d t o t h e n e w D N A str a n d (r ef err e d t o as “ b as e c alli n g ”).  

1 0 4.  P a c Bi o’s s yst e ms  i n c or p or at e n u cl e oti d es i n r e al ti m e.  T his is w h y S M R T s e q u e n ci n g 
r e q uir es t h e us e of a hi g h-r es ol uti o n, o n e-ti m e us e ( b e c a us e it is p art of t h e c o ns u m a bl e 
S M R T C ell) C M O S i m a g e s e ns or t h at c a n c o nti n u o usl y r e c or d t h e s e q u e n ci n g pr o c ess i n 
e a c h Z M W c h a m b er  si m ult a n e o usl y a n d is a bl e t o c a pt ur e a D N A p ol y m er as e t h at m o v es 
a cr oss t h e t e m pl at e str a n d at a p pr o xi m at el y t w o t o si x b as e p airs p er s e c o n d.  T o c a pt ur e 
t his, P a c Bi o’s s yst e ms h a v e  t o r e c or d m o vi es r u n ni n g at 1 0 0 i n di vi d u al fr a m es p er s e c o n d.  

1 0 5.  I n c o ntr ast t o Ill u mi n a’s S B S t e c h n ol o g y, S M R T s e q u e n ci n g d o es n ot cl o n e t h e D N A 
fr a g m e nts wit hi n t h e fl o w c ell, as a r es ult of w hi c h t h e si g n als t h at ar e e mitt e d d uri n g t h e 
s e q u e n ci n g pr o c ess ar e n ot a m plifi e d.  T h e C M O S s e ns ors i n S M R T C ells m ust , t h er ef or e, 
b e  e xtr e m el y  s e nsiti v e  t o d et e ct  t h e  r el ati v el y  f e w  p h ot o ns  of  li g ht  e mitt e d  fr o m  t h e  
i n c or p or ati o n  of  a  si n gl e  n u cl e oti d e  i nt o  a  si n gl e  D N A  fr a g m e nt.   D u e  t o  t his 
c o m p ar ati v el y w e a k li g ht si g n al a n d n e e d f or r e al -ti m e b as e c alli n g, P a c Bi o’s s yst e ms  
hist ori c all y h a v e h a d a hi g h err or r at e of a b o ut 1 3 % ( a n d t h us l o w er r a w r e a d a c c ur a c y).   

1 0 6.  T h e err or r at e of S M R T s e q u e n ci n g c a n b e r e d u c e d t hr o u g h t h e us e of st a n d ar d c o ns e ns us 
s e q u e n ci n g  ( w h er e  m ulti pl e  D N A  fr a g m e nts  c o nt ai ni n g  t h e  s a m e  or d er  of  b as es  ar e  
s e q u e n c e d)  or  t hr o u g h  cir c ul ar  c o ns e ns us  s e q u e n ci n g  or  C C S  ( w h e n  t h e  s a m e  D N A  
fr a g m e nt is s e q u e n c e d m ulti pl e ti m es).  H o w e v er, D N A t e m pl at es pr e p ar e d f or C C S ar e 
t ypi c all y s h ort er a n d r es ult i n (i) a m u c h l o w er t hr o u g h o ut of u ni q u e b as e c alls a n d (ii) a 
hi g h er  o v er all  c ost  r el ati v e  t o  st a n d ar d  c o nti n u o us  l o n g  r e a ds:  ~ 4 x  l o w er  s a m pl e  
t hr o u g h p ut at ~ 4 x hi g h er c ost.  

1 0 7.  T h e e xt e nt t o w hi c h S M R T s e q u e n ci n g c a n i n cr e as e its r a w o ut p ut a n d r a w a c c ur a c y, a n d 
r e d u c e its c ost, is li mit e d b y its r at e of d at a r e c or di n g, t h e p o w er of t h e l as er, a n d t h e 
d et e cti o n c a p a biliti es of s e ns ors a n d c a m er as . 

2)  C o ntr ar y t o t h e C M A’s cl ai ms, t h es e f a ct ors h a v e li mit e d  t h e d e v el o p m e nt 
of t h e S M R T t e c h n ol o g y i n t h e p ast 

1 0 8.  T h e  C M A ’s  ass erti o n t h at  t h es e  e xt er n al  f a ct or s  (t h e  r at e  of  d at a  r e c or di n g a n d  t h e  
d et e cti o n  c a p a biliti es  of  s e ns ors  a n d  c a m er as)  h a v e  n ot  “ hist ori c all y  …  c o nstr ai n e d 
P a c Bi o d e v el o p m e nt ” 1 3 1  i s i n c orr e ct.  P a c Bi o h as d e v el o p e d a n d br o u g ht t o m ar k et R S, 
R S  II, S e q u el a n d m ost r e c e ntl y  S e q u el II.  H o w e v er, t h e f a ct t h at it h as d e v el o p e d f o ur 
s yst e ms  d o es n ot m e a n t h at t e c h n ol o g y h as n ot c o n str ai n e d it i n t h e p ast. 

1 0 9.  I n s u p p ort of its cl ai ms, t h e C M A st at es t h at “t h e P arti es a n d s o m e c ust o m ers t ol d us t h at 
P a c Bi o h as m a d e b ol d cl ai ms i n t h e p ast a n d h as oft e n f ail e d t o m e et t h eir p erf or m a n c e 
t ar g ets. H o w e v er,  

, all  c ust o m e rs t ol d us t h at  t h e S e q u el  II i nstr u m e nt  m et  or  e x c e e d e d  t h eir  
e x p e ct ati o ns ”. 1 3 2   I n t h es e s e nt e n c es, t h e C M A is c o nfl ati n g t w o disti n ct m att ers.  It is a 
f a ct t h at S e q u el II h as b e e n l a u n c h e d, t h at or d ers h a v e b e e n pl a c e d f or S e q u el II a n d t h at 
s al es h a v e b e e n c o m pl et e d – a n d P a c Bi o is pl e as e d t h at c ust o m er f e e d b a c k is o n b al a n c e 
p ositi v e.  T his d o es n ot ,  h o w e v er, all o w t h e C M A t o st at e t h at t h e r ef o r e P a c Bi o h a s  

                                                 
1 3 1  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 2 9 2.  
1 3 2  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 2 9 3.  
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o v er c o m e its t e c h n ol o gi c al c h all e n g es or t o s u g g e st t h at S e q u el II is or is li k el y t o b e a n 
i nfl e cti o n p oi nt f or P a c Bi o .  T h e C M A a g ai n s e e ms t o b e c o nf usi n g P a c Bi o’ s ( o bj e cti v el y 
m e as ur a bl e) t hr o u g h p ut li mit ati o ns wit h t h e d at a q u alit y a n d p erf or m a n c e of S e q u el II.  

1 1 0.  ,1 3 3   
 
 

1 3 4    
 

.  

1 1 1.   
.1 3 5   

 
 

.1 3 6   
 
 
 

1 3 7  

1 1 2.   
 
 

  

1 1 3.   
 
 
 
 

 

1 1 4.  Fi n all y, t h e C M A mis c h ar a ct eris e s t h e c ust o m ers’ f e e d b a c k  o n t his iss u e  i n m at eri al w a ys.  
N o n e of t h e c ust o m ers c h ar a ct eris e d t h e S e q u el II as t h e b e gi n ni n g of a r e d u cti o n i n t h e 
si g nifi c a nt t hr o u g h p ut diff er e nti al wit h s h ort r e a d s yst e ms or i n o p er ati n g c o sts. 1 3 8   I n f a ct, 
s e v er al c ust o m ers n ot e d t h at S e q u el II di d n ot cl o s e  t h e o ut p ut or pri c e g a p , a n d t h at its 
i m pr o v e d t hr o u g h p ut h as n ot c h a n g ed t h e pr oj e cts, a p pli c ati o ns or us e c as es  t h at c ust o m ers 
c arr y o ut usi n g P a c Bi o s yst e ms .  F or e x a m pl e: 

•   
 

                                                 
1 3 3  S e e Ill u mi n a’ s R es p o n s e t o I nt er n al D o c u m e nts W or ki n g P a p er, p ar a gr a p h 9 9.  
1 3 4  Se e Ill u mi n a’ s I ss u es M e eti n g pr es e nt ati o n , sli d e 9 . 
1 3 5  S e e Ill u mi n a’ s R es p o n s e t o I nt er n al D o c u m e nts W or ki n g P a p er, p ar a gr a p hs 1 0 0 -1 0 2.   
1 3 6  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 1 6 2 ( b).  
1 3 7  S e e als o Ill u mi n a’ s R es p o n s e t o I nt er n al D o c u m e nts W or ki n g P a p er, p ar a gr a p h 1 0 4 a n d 1 0 5.  
1 3 8  S e e als o S e cti o n III. B.iii. b el o w.  
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;1 3 9  a n d   

•    
 
 

1 4 0  

3)  T e c h n ol o gi c al  li mit ati o ns  will  c o nti n u e  t o  li mit  P a c Bi o’s  S M R T 
t e c h n ol o g y i n e v e n t h e l o n g t er m, s u c h t h at n o c o n v er g e n c e wit h s h ort r e a d 
t e c h n ol o gi es, i n t er ms of a c c ur a c y, r u n o ut p ut or c ost, is p ossi bl e 

1 1 5.  T h e fl a ws i n t h e C M A ’s r e as o ni n g ar e r efl e ct e d i n its st at e m e nt t h at w hilst “t h er e is s o m e 
u n c ert ai nt y r e g ar di n g t h e ti mi n g a n d l e v el of c o n v er g e n c e  [...] t h e e vi d e n c e d e m o nstr at es 
t h at t h e P arti es will c o m p et e m or e cl os el y i n t h e f ut ur e” a n d t h at  “o n b al a n c e, t h er e will 
b e  s uffi ci e nt  c o n v er g e n c e,  a n d  t hr e at  of  c o n v er g e n c e,  s u c h  t h at  t h e  l oss  of  f ut ur e  
c o m p etiti o n will b e si g nifi c a nt . ”1 4 1  

1 1 6.  T h e C M A’s j u xt a- p ositi o ni n g of t h e w or ds “ s o m e u n c ert ai nt y ” t o d es cri b e t h e ti mi n g a n d 
l e v el of c o n v er g e n c e a n d “will c o m p et e m or e cl os el y i n t h e f ut ur e ” t o d es cri b e c o m p etiti o n 
b et w e e n  Ill u mi n a  a n d  P a c Bi o  is  irr e g ul ar.   T h e  u n c ert ai nt y  is  c o n si d er a bl e,  a n d  
si g nifi c a ntl y m or e t h a n “s o m e”; a n d t h e s u g g esti o n t h at , at s o m e u ns p e cifi e d p oi nt of ti m e 
i n t h e f ut ur e, t h e P arti es “will c o m p et e m or e cl os el y ” is s o s p e c ul ati v e a n d v a g u e as t o b e 
b ot h m e a ni n gl ess  a n d hi g hl y pr ej u di ci al t o t h e i nt er ests of t h e P arti es.   

1 1 7.  T h e e vi d e n c e t h at  t h e P arti es h a v e s u b mitt e d d o e s n ot all o w t h e C M A t o c o n cl u d e t h at 
t h er e will b e c o n v er g e n c e i n e v e n  t h e l o n g t er m b et w e e n P a c Bi o’s S M R T t e c h n ol o g y a n d 
s h ort r e a d t e c h n ol o gi es.  T h e r e as o ns h a v e b e e n e x pl ai n e d at l e n gt h, n ot a bl y i n: 

•  T h e  s u b missi o n of 1 6 Ma y 2 0 1 9 ; 

•  P a c Bi o’s r es p o ns e t o t h e  I nt er n al D o c u m e nts W or ki n g Pa p er s u b mitt e d o n 2 2 
S e pt e m b er 2 0 1 9; a n d  

•  T h e r es p o ns e t o t h e A n n ot at e d Iss u es St at e m e nt s u b mitt e d o n 2 4 S e pt e m b er 
2 0 1 9.  

T h es e r e as o ns s e e mi n gl y  h a v e b e e n dis miss e d  b y t h e C M A wit h o ut j ustifi c ati o n .     

1 1 8.  I n s u m m ar y, f or P a c Bi o t o b e vi e w e d b y c ust o m ers as c o m p etiti v e f or us es t h at ar e b est 
s uit e d t o  s h ort r e a d s e q u e n ci n g t o d a y, P a c Bi o w o ul d h a v e t o si g nifi c a ntl y i n cr e as e its r a w 
a c c ur a c y a n d r u n o ut p ut.  H o w e v er, t h e li mit e d r a w a c c ur a c y a n d r u n o ut p ut of P a c Bi o’s 
s yst e ms is i n h er e nt t o t h e S M R T t e c h n ol o g y , an d a n y si g nifi c a nt i m pr o v e m e nt i n t h es e 

                                                 
1 3 9  S e e n ot e of c all wit h  . 
1 4 0  S e e n ot e of c all wit h . 
1 4 1  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 2 9 7.  
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m etri cs r ests o n f a ctors o utsi d e of P a c Bi o’s c o ntr ol  a n d is n ot e x p e ct e d i n t h e f or es e e a bl e 
f ut ur e.  T w o e x a m pl es hi g hli g ht t h es e c o nstr ai nts.   

1 1 9.  First, to c o m p et e wit h Ill u mi n a’s S B S t e c h n ol o g y i n t er ms of r u n o ut p ut, P a c Bi o’s S M R T 
C ells w o ul d h a v e t o i nt e gr at e a 1 0 gi g a -pi x el ( 1 0 billi o n) s e ns or  i nst e a d of t h e c urr e nt 8 
m e g a -pi x el ( 8 milli o n) s e ns or – a m or e  t h a n 1, 0 0 0-f ol d i m pr o v e m e nt i n s e ns or t e c h n ol o g y.  
T h e m ost a d v a n c e d s e ns or c urr e ntl y a v ail a bl e o n t h e m ar k et is li mit e d t o 4 8 m e g a-pi x el s 

 
  T h er e is n o r e alisti c pr os p e ct of t h e n e c ess ar y a d v a n c es i n s e ns or 

t e c h n ol o g y b ei n g a v ail a bl e i n t h e m e di u m or p er h a ps e v e n l o n g t er m.     

1 2 0.  S e c o n d, P a c Bi o is c o nstr ai n e d b y C M O S   pri ci n g.  W hilst d e v el o p m e nts i n t hir d p art y 
C M O S  s e ns ors  m a y  m a k e  i n cr e m e nt al i m pr o v e m e nts  t e c h ni call y  p ossi bl e,  t h e  f a ct  
r e m ai ns t h at P a c Bi o is r eli a nt o n d e v el o p m e nts t h at m a k e e c o n o mi c s e ns e t o i n c or p or at e 
i nt o P a c Bi o’s dis p os a bl e S M R T C ell .  B ef or e P a c Bi o c a n i n c or p or at e a 4 8 milli o n pi x el 
s e ns or i nt o a S M R T C ell , P a c Bi o will h a v e t o w ait f or t h e c ost t o d e cr e as e.  

1 2 1.   
 
  
 
 
 

.    

1 2 2.  Fi n all y , e v e n if P a c Bi o w er e t o si g nifi c a ntl y i n cr e as e its r u n o ut p ut a n d r e d u c e its c ost t o 
m at c h t h e r u n o ut p ut a n d c ost of s h ort r e a d s e q u e n ci n g pr o vi d ers t o d a y, t h at d o es n ot m e a n 
its s yst e ms w o ul d b e c o m p etiti v e wit h s h ort r e a d s yst e ms, b e c a us e t h e s h ort r e a d pr o vi d er s 
will c o nti n u e t o i n cr e as e t h eir r u n o ut p ut/s a m pl e t hr o u g h p ut a n d r e d u c e t h eir c osts.  

b.  N ati v e l o n g r e a d s e q u e n ci n g d o es n ot al w a ys a d d v al u e 

1 2 3.  T h e C M A cl ai ms t h at t h er e ar e a n u m b e r of pr oj e cts , a p pli c ati o ns or us e c as es f or w hi c h 
n ati v e l o n g r e a d a n d s h ort r e a d mi g ht c o m p et e  i n t h e f ut ur e.  H o w e v er, it h as f ail e d t o (i) 
i d e ntif y t h es e, or (ii) st at e w h e n s u c h c o m p etiti o n w o ul d h a p p e n. 

1 2 4.  I n d e p e n d e nt of a c c ur a c y, r u n o ut p ut a n d c ost , t h er e ar e pr oj e cts, a p pli c ati o ns, a n d us e 
c as es f or w hi c h  n ati v e l o n g r e a d s e q u e n ci n g d o es n ot a d d v al u e.  As e x pl ai n e d i n t h e P a p er 
“ L o n g er  R e a d  L e n gt hs  d o  n ot  I n h er e ntl y  a d d  Utilit y ” ,  t h es e  f all  i nt o t h e  f oll o wi n g  
c at e g ori es:  

•  In m a n y i nst a n c es, t h e l e n gt h of t h e D N A a v ail a bl e f or s e q u e n ci n g is n o m or e 
t h a n a f e w h u n dr e d b as es l o n g; a n d  

•  F or m a n y pr oj e cts, a p pli c ati o ns a n d us e c as es, r e a d s of o nl y t e ns t o h u n dr e ds of 
b as es  ar e  s uffi ci e nt  t o  u n a m bi g u o usl y  i d e ntif y  t h e  s e q u e n c e d  fr a g m e nts,  
m e a ni n g  t h at  s h ort  r e a d  s yst e ms  ar e  s uffi ci e nt  t o  a ns w er  t h e  u n d erl yi n g  
bi ol o gi c al q u esti o n.  W h e n l o n g D N A is a v ail a bl e, t h e bi ol o gi c al q u esti o ns c a n 
b e di vi d e d i nt o t h os e f or w hi c h l o n g str et c h es of c o nti g uit y ar e r e q uir e d  a n d 
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t h os e  f or  w hi c h  c o nti g uit y b e y o n d  a  f e w  h u n dr e d  b as es  a d ds  n o  utilit y .   If  
c o nti g uit y is r e q uir e d, n ati v e l o n g r e a d s yst e ms ar e us e d.  Ot h er wis e, s h ort r e a d 
s yst e ms c a n a ns w er t h e q u esti o n.  

c.   
 

1 2 5.   
 

: 

•   
  
  

.1 4 2     
.1 4 3   

 
 

1 4 4  a n d  

•   
 
 

1 4 5    
.1 4 6  

1 2 6.   

 
 

1 4 7   
 
 

ii. T h e c ost of Ill u mi n a’s a n d P a c Bi o’s s yst e ms will n ot c o n v er g e 

1 2 7.  T h e C M A ’s ass erti o ns  t h at t h e c ost of Ill u mi n a’s a n d P a c Bi o’s s yst e ms will c o n v er g e i n 
t h e f ut ur e a n d t h at “ P a c Bi o d o es a p p e ar t o c o m p et e wit h Ill u mi n a o n pri c e t o s o m e e xt e nt 
c urr e ntl y  a n d  t h at  t his  is  li k el y  t o  i n cr e as e  i n  f ut ur e ”  ar e  p ur el y  s p e c ul ati v e  a n d  n ot  
s u p p ort e d b y a n y e vi d e n c e. 1 4 8  

                                                 
1 4 2 .  
1 4 3 .  
1 4 4     

  
1 4 5  

. 
1 4 6 . 
1 4 7  . 
1 4 8  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 2 9 1.  
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1 2 8.  First, it  is  i n a p pr o pri at e  a n d  i n a c c ur at e  f or  t h e  C M A  t o  cr e dit  its  ass u m pti o ns  a b o ut  
P a c Bi o’s  f ut ur e  pri c e  d e cr e as es  w hil e  at  t h e  s a m e  ti m e  cl ai mi n g  i g n or a n c e  a b o ut  t h e  
li k eli h o o d of Ill u mi n a’s f ut ur e pri c e d e cr e as es.  W hil e t h e c ost of s e q u e n ci n g o n P a c Bi o’s 
s yst e ms  h as  d e cr e as e d,  t h e  c ost  of  s e q u e n ci n g  o n  Ill u mi n a’s  s yst e ms  h as  d e cr e as e d  
m at eri all y f urt h er, as s h o w n i n Fi g ur e 2 b el o w:  

Fi g ur e 2 : 1 4 9  

1 2 9.  , o p er ati n g 
c osts of I ll u mi n a’s s h ort r e a d s yst e ms ar e a n or d er of m a g nit u d e l o w er t h a n t h os e of t h e 
S e q u el II . 

1 3 0.  F urt h er, t h e c ost g a p b et w e e n Ill u mi n a’s a n d P a c Bi o’s s yst e ms will n ot cl os e i n t h e  f ut ur e.  
As e x pl ai n e d a b o v e i n S e cti o n III. B.i., P a c Bi o’s a bilit y t o i n cr e as e o ut p ut a n d r e d u c e c ost 
i s li mit e d b y t e c h n ol o gi c al b arri ers.  I n a d diti o n, Ill u mi n a will b e l a u n c hi n g n e w m e di u m 
a n d hi g h t hr o u g h p ut s yst e ms, w hi c h will f urt h er r e d u c e t h e c ost of s h ort r e a d s e q u e n ci n g, 
b ef or e P a c Bi o c a n r el e as e its n e xt s yst e m  

.  
.   Ill u mi n a  h as  als o 

p u bli cl y a n n o u n c e d its i nt e nti o n t o off er a $ 1 0 0 g e n o m e. 1 5 0    

1 3 1.  I n li g ht of t his e vi d e n c e, t h e C M A’s ass erti o n t h at “it is n ot cl e ar t o us t h e e xt e nt, n at ur e 
or ti mi n gs of Ill u mi n a’s c ost r e d u cti o ns ” is mist a k e n.  A n d t h e C M A’s s p e c ul ati o n t h at 
“ e v e n if a g a p p ersists, w e c o nsi d er it is li k el y t o n arr o w f urt h er ” is wit h o ut s u p p ort a n d 
at o d ds wit h t h e e vi d e n c e o n t h e fil e.    

 

                                                 
1 4 9   

 
 

. 
1 5 0  S e e  als o M er g er N oti c e, p ar a gr a p h 3 0 4.  
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iii. C ust o m ers d o n ot e x p e ct n ati v e l o n g r e a d  us e will gr o w at t h e e x p e ns e of s h ort r e a d  
us e 

1 3 2.  T h e  us e of n ati v e l o n g r e a d t e c h n ol o gi es will i n cr e as e i n t h e f ut ur e, as n ati v e l o n g r e a d 
t e c h n ol o gi es c o nti n u e t o i m pr o v e a n d e n a bl e b ot h t h e d e v el o p m e nt of n e w us e c as es a n d 
t h e e x p a nsi o n of e xisti n g n ati v e l o n g r ea d us e c as es.  H o w e v er, t his gr o wt h will n ot b e at 
t h e  e x p e ns e  of  s h ort  r e a d.   O n  t h e  c o ntr ar y, t h e  us e  of  s h ort  r e a d  s yst e ms  will  gr o w  
c o n c o mit a ntl y; n ati v e l o n g r e a d s e q u e n ci n g will n ot c a n ni b alis e s h ort r e a d s e q u e n ci n g.  

1 3 3.  T his vi e w is s h ar e d  b y c u st o m ers, d es pit e t h e C M A’s u ns u bst a nti at e d cl ai m t h at “th e vi e w 
t h at Ill u mi n a a n d P a c Bi o w o ul d c o m p et e m or e cl os el y i n f ut ur e w as l ar g el y c orr o b or at e d 
b y e vi d e n c e fr o m c ust o m ers ” .1 5 1   I n f a ct, a l ar g e pr o p orti o n of c ust o m ers st at e d t h at t h e 
gr o wt h of n ati v e l o n g r e a d s yst e ms w o ul d n ot b e at t h e e x p e ns e of s h ort r e a d s yst e ms:  

T a bl e 4 : N ati v e l o n g r e a d s yst e m s will n ot g r o w at t h e e x p e ns e of s h o rt r e a d  s yst e m s  

C ust o m e r  Q u ot e  

 
  

 
1 5 2   

 

 
 
 
 
 

1 5 3   

 

 
 
 
 
 

1 5 4   

 

  
 
 

1 5 5  

 

 

 
 
 

1 5 6  

                                                 
1 5 1  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 2 9 5.  
1 5 2  S e e n ot e of c all wit h . 
1 5 3  S e e n ot e of c all wit h . 
1 5 4  S e e n ot e of c all wit h . 
1 5 5  S e e n ot e of c all wit h . 
1 5 6  S e e n ot e of c all wit h . 
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1 5 7  

 
  
  

 
1 5 8   

 
 
 

 
 
 
 

1 5 9  

1 3 4.  T h e C M A ass erts t h at “ s o m e c ust o m ers s u g g est e d t his [i. e., t h e gr o wt h of n ati v e l o n g r e a d] 
will b e at t h e e x p e ns e of s h ort r e a d t e c h n ol o gi es ” a n d list e d fi v e c ust o m er q u ot es all e g e dl y 
s u p p orti n g t his vi e w i n p ar a gr a p h 8. 2 2 3 of t h e Pr o visi o n al F i n di n gs R e p ort.  S e v er al of 
t h es e q u ot es h a v e b e e n misi nt er pr et e d.  F or e x a m pl e, t h e C M A i n cl u d e d a p arti al q u ot e of 

, w hi c h st at es t h at “i n a c o u pl e of y e ars ti m e, l o n g r e a d t e c h n ol o gi es 
will b e c o m e m or e m ai nstr e a m a n d it will b e c o m e q uit e us ef ul f or a l ot of t h e pr oj e cts ”. 1 6 0   
H o w e v er, it o mitt e d t h e r est of t h at q u ot e, w hi c h c o nfir m e d  t h at n ati v e l o n g r e a d gr o wt h 
will b e li mit ed t o n ati v e l o n g r e a d us e c as es :  

.1 6 1  

1 3 5.  I n a si mil ar v ei n, t h e C M A als o i n cl u d e d a q u ot e fr o m  “[ a] s it 
g ets m or e aff or d a bl e, it is t h o u g ht t h at p e o pl e will d o m or e w h ol e g e n o m e r es e q u e n ci n g 
f or v ari a nts a n al ysis usi n g l o n g r e a ds.” 1 6 2   H o w e v er, t h at c ust o m er h as als o e x pl ai n e d t h at 
h e w o ul d n ot us e m or e n ati v e l o n g r e a d i nst e a d of s h ort r e a d i n t h e f ut ur e   

 b e c a us e  
.1 6 3   H e al s o e x pl ai n e d t h at t h e us e of n ati v e l o n g r e a d 

s yst e ms w o ul d r e m ai n li mit e d b e c a us e  
 
 

.1 6 4  

1 3 6.  T h e C M A als o  i n cl u d e d t h e f oll o wi n g st at e m e nt b y : “ th er e ar e 
c ert ai n a p pli c ati o ns w h er e l o n g r e a d is e x p e ct e d t o b e i n cr e asi n gl y us e d i nst e a d of s h ort 

                                                 
1 5 7  S e e n ot e of c all wit h . 
1 5 8  S e e n ot e of c all wit h . 
1 5 9  S e e n ot e of c all wit h . 
1 6 0  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 2 2 3 ( a).  
1 6 1  S e e n ot e of c all wit h . 
1 6 2  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 2 2 3 ( d).  
1 6 3  S e e n ot e of c all wit h . 
1 6 4  S e e n ot e of c all wit h . 
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r e a d s u c h as f or w h ol e g e n o m e s e q u e n ci n g a n d R N A tr a ns cri pts f or s pli c e v ari a nts ”. 1 6 5   
W G S a n d R N A s e q u e n ci n g of s pli c e v ari a nts ( i. e., f ull le n gt h is of or ms) ar e a p pli c ati o n 
s p a c es t h at  i n cl u d e m ulti pl e us e c as es, f or w hi c h diff er e nt t e c h n ol o gi es ar e s uit e d.   I n t h es e 
a p pli c ati o n s p a c es , n ati v e l o n g r e a d a n d s h ort r e a d ar e a ct u all y us e d i n a c o m pl e m e nt ar y 
m a n n er.   F urt h er,   w e nt  o n  t o  s a y  t h at  n ati v e  l o n g  r e a d  
t e c h n ol o gi es c o ul d b e us e d i nst e a d of s h ort r e a d o nl y if t h e f or m er c o ul d cl os e b ot h t h e 
c ost  a n d  t h e t hr o u g h p ut  g a p:   

 
1 6 6   As e x pl ai n e d a b o v e, P a c Bi o will n ot cl os e t his g a p.  

1 3 7.  Ot h er  c ust o m ers  s u c h  as   a, 1 6 7  ,1 6 8   
,1 6 9  a n d 1 7 0  h a v e c o nfir m e d t h at t h e us e of 

n ati v e l o n g r e a d will r e m ai n li mit e d b y its n e e d f or l o n g fr a g m e nts a n d l ar g e a m o u nts of 
D N A.  

C.  C o n cl u si o n 

1 3 8.  T h e C M A’s c o n cl usi o n t h at Ill u mi n a’s a n d P a c Bi o’s t e c h n ol o gi es will c o m p et e i n t h e 
f ut ur e  is  i n c orr e ct.  T h er e  ar e  i n h ere nt  t e c h n ol o gi c al  li mit ati o ns  i n  P a c Bi o’s  S M R T  
t e c h n ol o g y (i n cl u di n g t h e C M O S i m a g e s e ns ors t h at ar e b uilt i nt o t h e S M R T C ells) t h at 
will pr e v e nt it fr o m e v er c o n v er gi n g wit h s h ort r e a d t e c h n ol o gi es i n t er ms of t hr o u g h p ut 
a n d c ost.  B ot h of t h es e el e m e nts ar e e ntir el y d e p e n d e nt o n t hir d p art y d e v el o p m e nts, a n d 
t h er e is n o e vi d e n c e i n t h e r e c or d t o s u p p ort t h e C M A’s s p e c ul ati o n t h at i m pr o v e m e nts of 
t h e or d er of m a g nit u d e n e c ess ar y t o tr a nsf or m P a c Bi o i nt o a c o m p etiti v e t hr e at t o Ill u mi n a 
c a n b e m a d e i n a l e gall y r el e v a nt ti m efr a m e. 

1 3 9.  I m p ort a ntl y, t h e C M A h as c h os e n t o i g n or e t h e f a ct t h at a l oss of p ot e nti al c o m p etiti o n 
m a y l e a d t o a n S L C o nl y if it is b ot h li k el y a n d c o ul d b e c o m e a ct u al c o m p etiti o n i n a 
ti m el y f as hi o n a n d wit h o ut i n c urri n g a n y s u bst a nti al s u n k c osts.  It is si m pl y i n c o n c ei v a bl e 
t h at P a c Bi o’s t e c h n ol o g y c o ul d i m p os e a c o m p etiti v e c o nstr ai nt o n Ill u mi n a i n t h e n e xt 
d e c a d e .  T o m at c h Ill u mi n a’s t hr o u g h p ut, P a c Bi o’ s S M R T C ells w o ul d n e e d t o i nt e gr at e 
a 1 0 gi g a -pi x el s e ns or – a 1, 0 0 0 -f ol d i m pr o v e m e nt t h at si m pl y c a n n ot b e a c hi e v e d i n t h e 
m e di u m ( or p er h a ps e v e n l o n g) t er m. 

1 4 0.  Fi n all y, as wit h its ass ess m e nt of c urr e nt c o m p etiti o n, t h e C M A h as i g n or e d t h e f e e d b a c k 
fr o m c ust o m ers.  A m at eri al pr o p orti o n of c ust o m ers w er e c at e g ori c al t h at t h e y d o n ot s e e 
P a c Bi o “ cl osi n g t h e g a p ” wit h Ill u mi n a.  F urt h er, c o ntr ar y t o t h e C M A’s ass erti o n t h at 
c ert ai n c ust o m ers s u g g est e d t h at gr o wt h of n ati v e l o n g r e a d s e q u e n ci n g w o ul d b e “ at t h e 
e x p e ns e ” of s h ort r e a d s e q u e n ci n g, t h os e c ust o m ers a ct u all y i n di c at e d t h at t h e y b eli e v e d 
t h at n ati v e l o n g r e a d a n d s h ort r e a d s e q u e n ci n g w o ul d r e m ai n b est s uit e d t o diff er e nt us es.  

                                                 
1 6 5  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 8. 2 2 3 ( c).  
1 6 6  S e e n ot e of c all wit h . 
1 6 7  S e e n ot e of c all wit h . 
1 6 8  S e e n ot e of c all wit h . 
1 6 9  S e e n ot e of c all wit h . 
1 7 0  S e e n ot e of c all wit h . 

3 8 



   C as e M E/ 6 7 9 5/ 1 8 
N O N -C O N FI D E N TI A L V E R SI O N  

1 4 N o v e m b er 2 0 1 9 

3 9 
 

I V. T h e m e r g e d e ntit y will c o nti n u e t o h a v e st r o n g i n c e nti v es t o i n n o v at e 

A.  I nt r o d u cti o n  

1 4 1.  L ess t h a n 0. 0 1 % of s p e ci es a n d l ess t h a n 0. 0 2 % of h u m a n g e n o m es h a v e b e e n s e q u e n c e d,  
a n d  l ess  t h a n  1 %  of  v ari a nts i n  t h e  h u m a n  g e n o m e  h a v e  b e e n  f ull y  c h ar a ct eris e d.  
S e q u e n ci n g is still a n e w a n d d e v el o pi n g s p a c e w h os e p ot e nti al is f ar fr o m k n o w n, l et 
al o n e  r e ali se d.  T h e  m er g e d  e ntit y  will  h a v e  str o n g  i n c e nti v es  t o  c o nti n u e  d e v el o pi n g  
P a c Bi o’s t e c h n ol o g y.  F urt h er, t h e m er g e d e ntit y will h a v e str o n g i n c e nti v es t o c o nti n u e 
Ill u mi n a’s n ati v e l o n g r e a d d e v el o p m e nt. 

1 4 2.  As wit h its ass ess m e nt of b ot h c urr e nt a n d p ot e nti al c o m p etiti o n, t h e C M A h as i g n or e d 
c ust o m er  f e e d b a c k  r e g ar di n g  Ill u mi n a’s  i n c e nti v es  t o  c o nti n u e  n ati v e  l o n g  r e a d  
d e v el o p m e nt.   Virt u all y  all  c ust o m ers  c o nfir m e d  t h at  t h e y b eli e v e d  t h at  Ill u mi n a  will  
i m pr o v e  P a c Bi o’s  t e c h n ol o g y,  s u c h  t h at  t h e  Tr a ns a cti o n  will  l e a d  t o  a  b ett er  S M R T  
off eri n g . 

B.  T h e  m e r g e d  e ntit y  will  h a v e  st r o n g  i n c e nti v es  t o  c o nti n u e  d e v el o pi n g  P a c Bi o’s 
s yst e ms  

i. T h e C M A’s ass erti o ns  

1 4 3.  T h e C M A  cl ai ms, wit h o ut a n y b asis, t h at “ aft er t h e Pr o p os e d M er g er, P a c Bi o w o ul d b e 
li k el y t o c h o os e t o i n v est i n d e v el o pi n g its t e c h n ol o g y i n a m a n n er w hi c h co m pl e m e nt e d 
Ill u mi n a’s  p ortf oli o  r at h er  t h a n  c o m p eti n g  wit h  it;  s u c h  as  f o c usi n g  o n  l o n g er  r e a d  
l e n gt hs. T his w o ul d b e li k el y t o r es ult i n t h e l e v el of c o m p etiti v e i nt er a cti o n wit h Ill u mi n a’s 
i nstr u m e nts b ei n g l o w er t h a n w o ul d h a v e b e e n t h e c as e if R & D h a d f o c us e d o n r e d u ci n g 
t h e c ost or i n cr e asi n g t h e t hr o u g h p ut of t h e P a c Bi o i nstr u m e nts”. 1 7 1  

ii. P a c Bi o i s n ot a m e a ni n gf ul dri v er of Ill u mi n a’s i n n o v ati o n  

1 4 4.  S e q u e n ci n g is n as c e nt a n d r a pi dl y gr o wi n g, i m pl yi n g t h at t h er e is a gr e at d e al of gr o wt h 
o p p ort u nit y r e m ai ni n g.  F or i nst a n c e, l ess t h a n 0. 0 1 % of s p e ci es a n d l ess t h a n 0. 0 2 % of 
h u m a n g e n o m es h a v e b e e n s e q u e n c e d, l ess t h a n 1 % of v ari a nts i n t h e h u m a n g e n o m e h a v e 
b e e n f ull y c h ar a ct eris e d, a n d t h e u n d erst a n di n g of c o m pl e x str u ct ur e f e at ur e s of t h e h u m a n 
g e n o m e is at its b e gi n ni n g.  T o dri v e d e m a n d, Ill u mi n a n e e ds t o i n n o v at e, t o b ot h i n cr e as e 
d e m a n d f or e xisti n g us e c as es a n d cr e at e d e m a n d f or n e w us e c as es.  

1 4 5.  F urt h er, i n n o v ati o n e n a bl es Ill u mi n a t o b ot h m e et e x p e ct ati o ns of c ust o m ers a n d dri v e 
d o w n t h eir  s e q u en ci n g c osts.   T his  is  r efl e ct e d  i n  t h e  fr e q u e nt  i ntr o d u cti o n  of  n e w  
t e c h n ol o gi es ( a n d s yst e m s).  I n d e e d, s e q u e n ci n g s yst e ms h a v e a r el ati v el y s h ort lif e c y cl e 
d u e t o t h e r a pi d p a c e of t e c h n ol o gi c al i n n o v ati o n.  Ill u mi n a off er e d 1 3 diff er e nt m o d els 
b et w e e n 2 0 1 3 a n d 2 0 1 8. 1 7 2   O N T a n d B GI als o l a u n c h e d m a n y n e w s yst e ms o v er t h e s a m e 
p eri o d. 1 7 3   

                                                 
1 7 1  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h 9. 1 1 7.  S e e als o p ar a gr a p h 8. 3 3 4.  
1 7 2  I n 2 0 1 0, Ill u mi n a l a u n c h e d t h e Hi S e q 2 0 0 0.  B et w e e n 2 0 1 0 a n d 2 0 1 5, Ill u mi n a s u b s e q u e ntl y l a u n c h e d t h e 
Hi S e q 1 0 0 0, 1 5 0 0, 2 5 0 0, 3 0 0 0, 4 0 0 0 a n d X.  
1 7 3  S e e, e. g. , p ar a gr a p hs 1 8 7 t o 2 0 6, 3 8 0, a n d 3 8 4 t o 3 8 9 of t h e M er g er N oti c e.  
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1 4 6.  Ill u mi n a’s c o nti n u e d gr o wt h is h e a vil y d e p e n d e nt o n d e v el o pi n g n e w t e c h n ol o gi es ( a n d 
s yst e ms  usi n g  t h os e  t e c h n ol o gi es)  a n d  e n h a n ci n g  e xisti n g  t e c h n ol o gi es,  s yst e ms  a n d  
s er vi c es.  If Ill u mi n a f ails t o i n n o v at e or i n v est i n n e w t e c h n ol o gi es, its s yst e ms m a y c e as e 
t o b e attr a cti v e i n t h e li g ht of e v ol vi n g c ust o m er n e e ds a n d c o m p etiti v e off eri n gs. 

1 4 7.  W it h r es p e ct t o n ati v e l o n g r e a d s yst e ms, Ill u mi n a e x p e cts t h at c ust o m ers will w a nt hi g h er  
t hr o u g h p ut, hi g her  a c c ur a c y,  a n d  l o w  c a p e x  n ati v e l o n g r e a d s e q u e n ci n g.    

. T h e i n h er e nt li mit ati o ns of 
P a c Bi o’s  S M R T  t e c h n ol o g y  m e a n  t h at  it  c a n n ot  pr o vi d e  s yst e ms  wit h  t h os e  
c h a r a ct eristi cs. 

1 4 8.  Ill u mi n a’s i n n o v ati o n is als o dri v e n b y c o m p etiti o n fr o m a n u m b er of s h ort r e a d s yst e m 
pr o vi d ers  a n d  p ot e nti al  e ntr a nts.   

 
 
 

. 

iii. T h e  m er g e d  e ntit y will  h a v e  str o n g i n c e nti v es  t o  c o nti n u e  d e v el o pi n g P a c Bi o’s  
s yst e ms  

1 4 9.  T h e  C M A  h as  f ail e d  t o  pr o p erl y ass ess  t h e  m er g e d  e ntit y’s  i n c e nti v es  t o  dis c o nti n u e, 
d el a y, or r e ori e nt t h e d e v el o p m e nt of P a c Bi o’s s yst e ms.  E v e n ass u mi n g t h at t h er e mi g ht 
b e s o m e p ot e nti al c o m p etiti v e o v erl a p b et w e e n t h e P arti es’ t e c h n ol o gi es n o w or i n t h e 
n e ar f ut ur e, t h e m er g e d e ntit y w o ul d n ot h a v e t h e i n c e nti v e t o li mit i n n o v ati o n of eit h er 
Ill u mi n a’s or P a c Bi o’s t e c h n ol o g y t o pr e v e nt c u st o m ers fr o m mi gr ati n g t o P a c Bi o f or  
t h os e pr oj e cts f or w hi c h its S M R T n ati v e l o n g r e a d t e c h n ol o g y is s uit e d. 

1 5 0.  First, t h e e x p e ct e d g ai ns fr o m e x p a n di n g t h e us e of s e q u e n ci n g ar e or d ers of m a g nit u d e 
l ar g er t h a n a n y p ossi bl e u psi d e f or Ill u mi n a fr o m li miti n g mi gr ati o n.   

 P a c Bi o’s c urr e nt s h ar e of s e q u e n ci n g s p e n d is  , a n d c o ul d gr o w 
t o .  E v e n if t h at i n cr e as e w o ul d r es ult e ntir el y fr o m 
c ust o m ers mi gr ati n g fr o m Ill u mi n a t o P a c Bi o ( w hi c h it w o ul d n ot), t h at w o ul d sti ll o nl y 
r e pr es e nt   of Ill u mi n a’s r e v e n u es o v er t h e n e xt 1 5 y e ars.  T h e m er g e d e ntit y w o ul d 
h a v e n o i n c e nti v e t o l et s u c h a s m all v ol u m e of b usi n ess dri v e its i n n o v ati o n str at e g y or 
its r es e ar c h a n d d e v el o p m e nt pl a ns.  T h er ef or e, it w o ul d m a k e n o s e ns e t o li mit i n n o v ati o n 
f or P a c Bi o’s t e c h n ol o g y i n a n eff ort t o pr e v e nt p ut ati v e mi gr ati o n of a s m all v ol u m e of 
s e q u e n ci n g.  

1 5 1.  S e c o n d, t h e m er g e d e ntit y will n e e d t o k e e p o n d e v el o pi n g P a c Bi o’s t e c h n ol o g y t o pr e v e nt 
c ust o m ers fr o m s wit c hi n g t o O N T a n d/ or n e w e ntr a nts.  T h e C M A h as a c k n o wl e d g e d t h at 
“ c ust o m ers  …  oft e n  m e nti o n e d  O N T  as  a  c o m p etit or  t o  P a c Bi o  a n d  m a d e  c o m m e nts  
s u g g esti n g t h at t h e c h oi c e b et w e e n P a c Bi o a n d O N T is cl os el y b al a n c e d ”. 1 7 4   As e x pl ai n e d 
t o t h e C M A, O N T h as gr o w n si g nifi c a ntl y i n r e c e nt y e ars, a n d d e m a n d f or its s yst e ms h as, 
i n O N T’s o w n w or ds, “i n cr e as e d e x p o n e nti all y” i n t h e l ast fi v e y e ars. 1 7 5   O N T i s e x p e ct e d 

                                                 
1 7 4  S e e Pr o visi o n al Fi n di n gs R e p ort, p ar a gr a p h  8. 2 2 7.   
1 7 5  S e e, e. g. , Ill u mi n a’s R es p o n s e t o O N T’s s u b missi o n, p. 1 4-1 6.  
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t o c o nti n u e t o i n n o v at e.  F urt h er, as e x pl ai n e d i n S e cti o n  I V. C.i. b el o w, t h er e ar e n u m er o us 
c o m p a ni es d e v el o pi n g n ati v e l o n g r e a d s ys t e ms.       

1 5 2.  T hir d, t h e C M A h as i g n or e d t h e f a ct t h at i m pr o vi n g t h e t hr o u g h p ut of P a c Bi o’s n ati v e 
l o n g r e a d s yst e ms, a n d dri vi n g d o w n P a c Bi o’s s e q u e n ci n g c osts, will n ot o nl y e n a bl e m or e 
n ati v e l o n g r e a d s e q u e n ci n g b ut als o i n cr e as e d e m a n d f or s h ort r e a d s e q u e n ci n g.  I n d e e d, 
i m pr o vi n g t h e t hr o u g h p ut of P a c Bi o’s s yst e ms will a ct u all y i n cr e as e t h e c o m pl e m e nt ar y 
us e of e a c h of s h ort r e a d a n d n ati v e l o n g r e a d s yst e ms.  B ot h Ill u mi n a’s i nt er n al d o c u m e nts 
a n d c ust o m er f e e d b a c k c o nfir m t h at i n cr e as e d d e m a n d f or, a n d us e of, n ati v e l o n g r e a d 
s yst e ms will i n cr e as e d e m a n d f or s h ort r e a d s e q u e n ci n g. 1 7 6   As a r es ult, it w o ul d m a k e n o 
s e ns e t o st o p i m pr o vi n g t h e t hr o u g h p ut of P a c Bi o’ s s yst e ms.  

1 5 3.  Fi n all y, t h e C M A h as pr o d u c e d n o e vi d e n c e t o s u p p ort  its ass erti o n t h at t h e m er g e d e ntit y 
w o ul d “ f o c us o n l o n g er r e a d l e n gt hs” f or P a c Bi o’s s yst e ms.  N or h as it e x pl ai n e d h o w 
l o n g er  r e a d  l e n gt hs  w o ul d  i n cr e as e  t h e  c o m pl e m e nt arit y  wit h  Ill u mi n a’ s  p ortf oli o,  or  
i n v esti g at e d  w h et h er  P a c Bi o’s  t e c h n ol o g y  w o ul d  e n a bl e  l o n g er  r e a d  l e n gt hs.  

 
 
 

.1 7 7   

i v.  

1 5 4.   
 
 
 
 
 
 
 

. 

Fi g ur e 3 : 1 7 8  

                                                 
1 7 6  S e e Ill u mi n a’s R e s p o ns e t o t h e I nt er n al D o c u m e nts W or ki n g P a p er, p. 1 6 -1 8.    

 
.  S e e n ot e of c all wit h . 

1 7 7  S e e n ot e of c all wit h . 
1 7 8  . 
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Fi g ur e 4 : 1 7 9  

1 5 5.   
 
 
  
 
 
 
  
 
 

. 

v.  C ust o m er  f e e d b a c k  c o nfir ms  t h eir  e x p e ct ati o ns t h at  Ill u mi n a  will  i m pr o v e  
P a c Bi o’s t e c h n ol o g y  

1 5 6.  Al m ost  all  c ust o m ers  e x p e ct  Ill u mi n a  t o i m pr o v e  P a c Bi o’s  t e c h n ol o g y,  a n d  t h at  t h e  
Tr a ns a cti o n will l e a d t o a b ett e r pr o d u ct off eri n g.  F or e x a m pl e: 

•   
 
 

;1 8 0  

•   
 
 

;1 8 1  

•     
   

 
;1 8 2  

•   
 

;1 8 3  

                                                 
1 7 9  . 
1 8 0  S e e n ot e of c all wit h . 
1 8 1  S e e n ot e of c all wit h . 
1 8 2  S e e n ot e of c all wit h . 
1 8 3  S e e n ot e of c all wit h . 
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•    
 
 

1 8 4   

•   
 

;1 8 5  a n d 

•   
 
 
 
 

.1 8 6  

1 5 7.  T h es e  c ust o m er  vi e ws  ar e  c o m pl et el y  at  o d ds  wit h  t h e  C M A’s  ass erti o n  t h at  t h e  
Tr a ns a cti o n c o ul d r e d u c e i n n o v ati o n.  

C.  T h e m e r g e d e ntit y will h a v e st r o n g i n c e nti v es t o c o nti n u e Ill u mi n a’s n ati v e l o n g 
r e a d d e v el o p m e nt  

i. T h e C M A’s p ot e nti al c o m p etiti o n c o n c er ns ar e ill -f o u n d e d a n d i g n or e f u n d a m e nt al 
l e g al pri n ci pl es 

1 5 8.  T h e C M A is wr o n g t h at t h e Tr a ns a cti o n is li k el y t o l e a d t o “a d et eri or ati o n i n t h e f ut ur e 
c o m p etiti v e n ess  of  t h e  l o n g  r e a d  s u bs e g m e nt,  t hr o u g h,  f or  e x a m pl e,  t h e  Pr o p os e d  
M er g er’s i m p a ct o n Ill u mi n a’s i n c e nti v es t o d e v el o p t e c h n ol o gi es t h at c o m p et e dir e ctl y 
wit h P a c Bi o’s l o n g r e a d s yst e ms a n d l e a di n g t o t h e eli mi n ati o n of Ill u mi n a as a p ot e nti al 
f ut ur e, i n d e p e n d e nt c o m p etit or i n t h e l o n g r e a d s u b-s e g m e nt ”. 1 8 7  

1 5 9.  First, a n d as a n i niti al  m att er,  t h e C M A’s c o n cl usi o n n e c ess aril y r e c o g nis es t h at s h ort r e a d 
a n d n ati v e l o n g r e a d t e c h n ol o gi es d o n ot c o m p et e, a n d t h at t h e C M A’s c o n c er n is a b o ut 
f ut ur e c o m p etiti o n b et w e e n n ati v e l o n g r e a d s yst e ms.  B ut , as a m att er of l a w, f or a n  
u n d ert a ki n g t o b e a p ot e nti al c o m p etit or, it n e e ds t o h a v e r e al c o n cr et e p ossi biliti es t o e nt er 
a r el e v a nt m a r k et, n ot a s u bs e g m e nt of a r el e v a nt m ar k et.  T h er e is, t h er ef or e, a n i n h er e nt 
i n c o nsist e n c y b et w e e n t h e C M A’s cl ai m t h at t h er e is o n e N G S s yst e ms m ar k et , o n t h e o n e 
h a n d, a n d t h e ass erti o n t h at Ill u mi n a is a p ot e nti al n ati v e l o n g r e a d c o m p etit or.     

1 6 0.  S e c o n d , t h e C M A h as f ail e d t o ass ess t h e li k eli h o o d a n d ti mi n g of Ill u mi n a’s p ot e nti al 
e ntr y as  a  pr o vi d er  of  n ati v e  l o n g  r e a d  s yst e m s.    

.   

                                                 
1 8 4  S e e n ot e of c all wit h . 
1 8 5  S e e n ot e of c all wit h . 
1 8 6  S e e n ot e of c all wit h  .  
1 8 7  S e e Pr o visi o n al Fi n di n gs R e p ort, p. 9 0.   S e e  als o  Pr o visi o n al Fi n di n gs R e p ort, p. 1 9 2  ( “a b s e nt t h e P r o p o s e d 
M er g er , t h er e is e vi d e n c e t h at Ill u mi n a w o ul d b e a p ot e nti al c o m p etit o r i n t h e l o n g r e a d t e c h n ol o g y s u b-s e g m e nt 
of t h e m a r k et ”).  
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1 8 8   

 
 

.1 8 9   
T h e C M A h as c o n c e d e d t h e s p e c ul ati v e n at ur e of its c o n c er ns h er e  b y a c k n o wl e d gi n g t h at 
“ t h er e is u n c ert ai nt y ar o u n d w h e n a n d if  Ill u mi n a w o ul d h a v e l a u n c h e d a c o m m er ci al 
l o n g r e a d s yst e m a bs e nt t h e Pr o p os e d M er g er”. 1 9 0   

1 6 1.  T hir d , t h e C M A h as f ail e d t o gi v e a p pr o pri at e w ei g ht t o t h e f a ct  t h at t h er e ar e n u m er o us 
c o m p a ni es d e v el o pi n g a n d pl a n ni n g t o l a u n c h n ati v e l o n g r e a d s yst e ms.  T o t h e b est of t h e 
P arti es’  k n o wl e d g e,  at  l e ast  1 4  c o m p a ni es  ar e  e x p e ct e d  t o  l a u n c h n ati v e  l o n g  r e a d  
s yst e ms. 1 9 1   M a n y  of  t h e s e  c o m p a ni es  ar e  e x p e ct e d  t o  e nt er  b ef or e  Ill u mi n a   

.  F or e x a m pl e: 

•  It is e x p e ct e d t h at  m a y l a u n c h its n ati v e l o n g r e a d s e q u e n c er i n 
t h e n e xt 1 2 t o 1 8 m o nt hs; 

•  R os w ell  st at e d i n A pril 2 0 1 9 t h at it “ ai ms t o b e o n t h e m ar k et b y t h e e n d of 2 0 2 0 
wit h a c hi p t h at c a n s e q u e n c e t ar g et e d p arts of t h e g e n o m e ” a n d t h at “ it is o n 
tr a c k t o m a k e a c hi p t h at h as u p t o 1 0 milli o n bi os e ns ors a n d c a n s e q u e n c e a 
f ull g e n o m e f or l ess t h a n $ 1 0 0 i n t h e n e xt t hr e e y e ars”; 1 9 2  

•  O nt e r a (f or m erl y T w o P or e G u ys) st at e d t h at a w orki n g pr ot ot y p e of o n e of its 
t w o a nti ci p at e d s e q u e n ci n g s yst e ms will b e a v ail a bl e i n M ar c h 2 0 2 0 a n d t h at it 
e x p e cts t o c o m m er ci alis e its first d e vi c e i n 2 0 2 1; 1 9 3  

•  Q u a nt u m  Bi os yst e ms  is  e x p e ct e d  t o  st art  pr o vi di n g  pr ot ot y p e  s e q u e n ci n g  
s yst e ms i n 2 0 2 1 a n d h as s ai d it i nt e n ds t o c o m m er ci alis e its s yst e ms i n 2 0 2 2; 1 9 4  
a n d  

•  O n  c o m pl eti o n of a S eri e s 3 fi n a n ci n g r o u n d i n J ul y 2 0 1 8,  Q u a nt a p o r e st at e d 
t h at t h e “ f u n di n g will b e us e d t o a d v a n c e Q u a nt a p or e’s t e c h n ol o g y t o b et a u nits 
f or d e pl o y m e nt [ a n d] t o s el e ct e arl y -a d o pt ers i n i n d ustr y a n d a c a d e mi a ”. 1 9 5   At 

                                                 
1 8 8  

 
 
 

 
1 8 9  .  
1 9 0  S e e Pr o visi o n al Fi n di n gs R e p ort, p. 1 9 1.  
1 9 1  T h e s e c o m p a ni es ar e  

 
  S e e t h e M er g er N oti c e, p ar a gr a p h 3 9 5. 

1 9 2  htt p s:// w w w.r o s w ell bi ot e c h. c o m/ w p -c o nt e nt/ u pl o a d s/ 2 0 1 9/ 0 5/ R o s w ell -Or g a n o v o -M or e -X c o n o m y -A w ar d s -
I n n o v ati o n-at -t h e-I nt er s e cti o n-Fi n ali sts. p df   
1 9 3  htt p s:// w w w. o nt er a. bi o/ pr ess/ o nt er a -w el c o m es -m ar k -r o s e-t o-e x e c uti v e -t e a m a n d htt p s:// w w w. o nt er a. bi o/s a m   
1 9 4  htt p s:// n e ws wit c h.j p/ p/ 1 8 4 6 0 ?l a n g = e n  a n d 
htt p s:// pr oj e ct. ni k k ei b p. c o.j p/ b e h e alt h/ at cl/f e at ur e/ 0 0 0 1 3/ 0 7 0 4 0 0 0 0 9/ ? P = 3   
1 9 5  htt p s:// q u a nt a p or e. c o m/ 2 0 1 8/ 0 7/ 1 8/ eff e cti v e -pr o d u ct -pr o m o -vi d e o s/ . 

https://www.roswellbiotech.com/wp-content/uploads/2019/05/Roswell-Organovo-More-Xconomy-Awards-Innovation-at-the-Intersection-Finalists.pdf
https://www.ontera.bio/press/ontera-welcomes-mark-rose-to-executive-team
https://www.ontera.bio/sam
https://newswitch.jp/p/18460?lang=en
https://project.nikkeibp.co.jp/behealth/atcl/feature/00013/070400009/?P=3
https://quantapore.com/2018/07/18/effective-product-promo-videos/
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t h e ti m e, Q u a nt a p or e’s C E O als o st at e d t h at pri ci n g f or t h e s e q u e n c er h a d n ot 
b e e n d et er mi n e d y et a n d will d e p e n d “ o n h o w t h e m ar k et e v ol v es i n t h e n e xt 1 2 
t o 1 8 m o nt hs”. 1 9 6  

1 6 2.   
 

  I n d e e d, a l ar g e n u m b er of ot h er 
c o m p a ni es ar e e x p e ct e d t o e nt er, i m p osi n g si g nifi c a nt c o m p etiti v e pr ess ur e o n e xisti n g 
s u p pli ers of n ati v e l o n g r e a d s yst e ms b ef or e t h e n .    

1 6 3.   
.  

T h e C M A h as n o e vi d e n c e t o c o n cl u d e t h at a n Ill u mi n a n ati v e l o n g r e a d s yst e m w o ul d 
c o m p et e cl os el y wit h P a c Bi o.  

ii. Ill u mi n a will c o nti n u e t o h a v e i n c e nti v es t o d e v el o p n ati v e l o n g r e a d t e c h n ol o g y 

1 6 4.  T h e  C M A  h as  r ef err e d  t o  n o  e v i d e n c e  t h at  s u p p orts  its  c o n cl usi o n  t h at  Ill u mi n a’s  
i n c e nti v es  t o  d e v el o p  a  n ati v e  l o n g  r e a d  t e c h n ol o g y  t h at  m e ets  t h e  br o a d er  n e e ds  of  
c ust o m ers  n e e di n g  t o  p erf or m  n ati v e  l o n g  r e a d  s e q u e n ci n g  w o ul d  b e  r e d u c e d  p ost -
Tr a ns a cti o n.   T o  t h e  c o ntr ar y,  it  h as  i g n or e d  t h e  e vi d e n c e  pr o vi d e d  b y  t h e  P arti es,  
i n cl u di n g i n Ill u mi n a’s R es p o ns e t o t h e I nt er n al D o c u m e nts W or ki n g P a p er,  

 
1 9 7   

1 9 8  

1 6 5.  First, n ati v e l o n g r e a d t e c h n ol o g y will b e cr u ci al t o cr e ati n g n e w d e n o v o  r ef er e n c es, a n d 
dis c o v eri n g t h e m aj orit y of t h e as y et u n dis c o v er e d v ari a nts.   

 
 

  

1 6 6.   
 
 
 
 

.1 9 9  

1 6 7.   
 
 
 
 

                                                 
1 9 6  htt p s:// w w w. g e n o m e w e b. c o m/s e q u e n ci n g/ q u a nt a p or e -w or ki n g -t o w ar d s-c o m m er ci ali z ati o n -o pti c al -n a n o p or e -
s e q u e n ci n g -t e c h #. X N 1f R 8 g z b ct.  
1 9 7  S e e Ill u mi n a’ s R es p o n s e t o t h e I nt er n al D o c u m e nts W or ki n g P a p er, p. 2 6 -2 9.  
1 9 8  S e e Ill u mi n a’ s R es p o n s e t o t h e I nt er n al D o c u m e nts W or ki n g P a p er, p. 2 8 -2 9.  
1 9 9  S e e Ill u mi n a’ s H e ari n g Tr a ns cri pt, p. 7, li n es 1 5-2 1.  

https://www.genomeweb.com/sequencing/quantapore-working-towards-commercialization-optical-nanopore-sequencing-tech#.XN1fR8gzbct
https://www.genomeweb.com/sequencing/quantapore-working-towards-commercialization-optical-nanopore-sequencing-tech#.XN1fR8gzbct
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A n n e x 1 – F u rt h e r e x a m pl es of c as es w h e r e t h e E C c o n cl u d e d t h at t w o p r o d u cts t h at 
a r e o nl y “ p a rti al s u b stit ut es ” a r e n ot s uffi ci e ntl y i nt e r c h a n g e a bl e, a n d as s u c h, c a n n ot 

b e i n cl u d e d i n t h e s a m e p r o d u ct  m a r k et  
 

1.  I n A n gl o  A m eri c a n/ T ar m a c , t h e  E C  f o u n d  t h at  as p h alt  a n d  ot h er  t y p es  of  s urf a ci n g  
( n ot a bl y c o n cr et e a n d bl o c k p a vi n g) d o n ot f all wit hi n t h e s a m e pr o d u ct m ar k et, alt h o u g h 
t h er e w as e vi d e n c e t h at “all t h es e alt er n ati v es [i. e., all ot h er t y p es of s ur f a ci n g] t o g et h er 
m a k e u p o nl y s o m e 3 7 % of t h e t ot al s urf a ci n g m a r k et, a g ai nst 6 3 % f or as p h alt ” a n d t h at 
as p h alt c o ul d  “ o nl y b e p arti all y s u bstit ut e d  ( m a xi m u m 3 0 % of t h e t ot al s urf a c e)” b y t h e 
ot h er t y p es of s urf a ci n g.  T h e E C c o n cl u d e d t h at, d u e t o t h e si g nifi c a nt diff er e n c es i n t h e 
c h ar a ct eristi cs of t h e t w o pr o d u cts, “ t h er e is o nl y li mit e d s u bstit ut a bilit y b et w e e n as p h alt 
a n d t h e ot h er m at eri als, s u g g esti n g t h at as p h alt s h o ul d, as i n t h e r e q u est, b e r e g ar d e d as 
a disti n ct pr o d u ct m ar k et ”. 2 0 0  

2.  I n t h e s a m e c as e, t h e p arti es ar g u e d t h at c o n cr et e bl o c ks  a n d ot h er w alli n g m at eri als s h o ul d 
b e i n cl u d e d i n t h e s a m e pr o d u ct m ar k et, b e c a us e c o n cr et e bl o c ks c a n b e  u s e d as w alli n g 
m at eri als a n d c a n t h us b e s u bstit ut e d b y  bri c ks a n d si mil ar pr o d u cts.  H o w e v er, t h e E C 
c o n cl u d e d  t h at  “ ot h er  w alli n g  m at eri als  w o ul d  a p p e ar  t o  b e,  at  b est,  o nl y  p arti al  
s u bstit ut es  f or  c o n cr et e  bl o c ks,  a n d  a c c or di n gl y,  [ …]  c o n cr et e  bl o c ks  c a n,  as  i n  t h e  
r e q u est, b e c o nsi d er e d as a disti n ct pr o d u ct m ar k et ”. 2 0 1  

3.  I n B ert el s m a n n/ S pri n g er/ J V ,  t h e  E C f o u n d t h at  r ot o gr a v ur e  pri nti n g  of  hi g h  v ol u m e  
pri nti n g or d ers is disti n ct fr o m offs et pri nti n g, alt h o u g h it r e c o g nis e d t h at “ this d o es n ot 
r ul e  o ut  t h e  p ossi bilit y  t h at  i n  e x c e pti o n al  c as e s  hi g h er  v ol u m es  m a y  b e  pri nt e d  i n  
offs et ”. 2 0 2   I n ot h er w or ds, t h e E C c o nfir m e d t h at a f e w “ e x c e pti o n al c as e s ” i n w hi c h 
c ust o m ers mi g ht c o nsi d er t w o pr o d u cts t o b e i nt er c h a n g e a bl e d o n ot s u p p ort a c o n cl usi o n 
t h at t h e pr o d u cts ar e s uffi ci e ntl y i nt er c h a n g e a bl e a n d f all i n t h e s a m e pr o d u ct m ar k et.  

4.  I n Tr a v el p ort/ W orl ds p a n ,  th e E C  f o u n d  t h at  tr a v el  s er vi c e  pr o vi d ers’  o w n  w e bsit es,  
t hr o u g h w hi c h e n d- c o ns u m ers b o o k tr a v el s er vi c es dir e ctl y) d o n ot f all i nt o t h e m ar k et i n 
w hi c h gl o b al distri b uti o n s yst e m pr o vi d ers ar e a cti v e, alt h o u g h t h e E C ’s m ar k et t est h a d 
s h o w n t h at “ f or t h e v ast m aj orit y of airli n es, s u p pli er. c o ms f u n cti o n as p arti al s u bstit ut es 
t o G D S s er vi c es”. 2 0 3  

5.  I n D a ni s c o/ A bit e c , t h e E C  f o u n d t h at Distill e d M o n o gl y c eri d es ( “ DI S M O ”) a n d Di a c et yl 
T art ari c  Est ers  of  M o n o gl y c eri d es  ( “ D A T E M ”)  e m ulsifi ers  d o  n ot f all i nt o t h e  s a m e  
m ar k et as ot h er s y nt h eti c e m ulsifi ers, alt h o u g h t h e E C ’s m ar k et t est h a d s h o w n t h at f or 
c ert ai n  f o o d  a p pli c ati o ns  c ust o m ers  c o ul d r e pl a c e  DI S M O  a n d  D A T E M  wit h  ot h er  
s y nt h eti c  e m ulsifi ers,  or  t h at  c ust o m ers  c o ul d  p arti all y  (fr o m  2 0 %  t o  5 0 %)  s u bsti t ut e 
D A T E M  wit h  ot h er  s y nt h eti c  e m ulsifi ers  f or  c ert ai n  b a k er y  a p pli c ati o ns.   T h e  E C  
c o n cl u d e d t h at “ it a p p e ars t h at fr o m d e m a n d-si d e p ers p e cti v e, t h e p ossi bilit y t o s u bstit ut e 
DI S M O or D A T E M b y ot h er e m ulsifi ers d e p e n ds v er y m u c h o n t h e s p e cifi c a p pli c ati o n, 
t h e pr o d u cti o n pr o c ess of t h e c ust o m er a n d t h e s p e cifi c ati o ns of t h e fi n al pr o d u ct. [ …] All 

                                                 
2 0 0  S e e c a s e C O M P/ M. 1 7 7 9 - A n gl o A m eri c a n/ T ar m a c ( 2 0 0 0), p ar a gr a p h 1 6.  
2 0 1  S e e c a s e C O M P/ M. 1 7 7 9 - A n gl o A m eri c a n/ T ar m a c ( 2 0 0 0), p ar a gr a p h 1 9.  
2 0 2  S e e c a s e C O M P/ M. 3 1 7 8 - B ert els m a n n/ S pri n g er/J V  ( 2 0 0 5), p ar a gr a p hs 4 0-4 4.  
2 0 3  S e e c a s e C O M P/ M. 4 5 2 3 - Tr a v el p ort/ W orl d s p a n ( 2 0 0 7), p ar a gr a p hs 4 1 -5 7.  
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t h es e el e m e nts, alt h o u g h m a ki n g diffi c ult t h e a d o pti o n of a cl e ar c ut disti n cti o n b et w e e n 
t h e v ari o us e m ulsifi ers, t e n d t o c o nfir m t h at e a c h e m ulsifi er c o nstit ut es a s e p ar at e r el e v a nt 
pr o d u ct m ar k et ”. 2 0 4  

                                                 
2 0 4  S e e c a s e C O M P/ M. 5 1 0 9 - D a nis c o/ A bit e c ( 2 0 0 8), p ar a gr a p hs 1 7 t o 2 5.  N ot e t h at t h e E C l eft t h e pr o d u ct 
m ar k et d efi niti o n o p e n.  
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