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Dear Ms Tew 

Freedom of Information Act (FOIA) Request – 190219015
Thank you for your request dated 19 February 2019 in which you asked for the following information from the Ministry of Justice (MoJ):  

I am writing to request the following information under the freedom of information act.

Please can you tell me how many people on the Isle of Wight convicted of sexual assault or rape were not sentenced to prison time between January 1 2018 and December 31 2018? 

I would also like to know how many people on the Isle of Wight convicted of sexual assault or rape were not sentenced to prison time between January 1 2017 and December 31 2017?

Further, out of the people convicted of sexual assault or rape who were not sentenced to prison time between January 1 2017 and December 31 2018, how many were convicted of further crimes?
Your request has been handled under the FOIA.

I can confirm that the MoJ holds all of the information that you have requested, and some of it, as described below, can be found in the excel spreadsheet contained in the attached annex.
The attached table provides details for those found guilty and sentenced for rape at the court where they were found guilty on the Isle of Wight in 2017
Sentences are decided by independent judges but sexual offences are appalling and since 2010 more sex offenders are being locked up and spending longer behind bars.
The information held concerning the eventual sentence for those who were committed for sentence at Crown Court from the Isle of Wight Magistrates’ Court is exempt from disclosure under section 32 of the FOIA because it is held in a court record.  Centrally held information cannot track cases between magistrates’ and Crown Courts.
Under section 32(1)(c) information is exempt if it is a document created by a member of the administrative staff of a court for the purposes of proceedings in a particular cause or matter.

The reason for section 32 is not to do with the issue of whether information is a public record or not, it is to preserve the courts control over court records. Even if a document may have been made public at the hearing it ceases to be a public record after the hearing and then becomes protected by virtue of section 32. It was not the intention that the FOIA should provide indirect access to court records; the greater public interest was considered to lie in the preservation of the courts' own procedures for considering disclosure.

Section 32 is an absolute exemption and there is no duty to consider the public interest in disclosure.

Information for question three concerning those found guilty of further crimes, covering the period from January 2017 to September 2018, is exempt from disclosure under section 40(2) of the FOIA, because it contains personal data.

If a request is made for information and the total figure amounts to five people or fewer, the MoJ must consider whether this could lead to the identification of individuals and whether disclosure of this information would be in breach of our statutory obligations under the General Data Protection Regulation and/or the Data Protection Act 2018. We believe that the release of this information would risk identification of the individuals concerned. For this reason, MoJ has chosen not to provide the requested data.

Personal data can only be released if to do so would not contravene any of the data protection principles set out in Article 5(1) of the General Data Protection Regulation and section 34(1) of the Data Protection Act 2018.

We believe releasing the requested information into the public domain would be unlawful. Individuals have a clear and strong expectation that their personal data will be held in confidence and not disclosed to the public under the FOIA.  

This is an absolute exemption and does not require a public interest test.

Please be informed that some of the information, which covers 2018, in whole or in part, is exempt from disclosure under section 44(1)(a) of the FOIA, which refers to prohibitions on disclosure ‘by or under any enactment’ of the FOIA.  In this case, the information you are seeking is prohibited by the Statistics and Registration Services (SRS) Act 2007 and the Pre-release Access to Official Statistics Order 2008. 

The information you have requested in question 1 is a subset of the Criminal Justice Statistics data held in its final form which we routinely publish. Information for calendar year 2018 is intended for publication on 16 May 2019. 
The information you have requested in question 2 is a subset of criminal history data from the Criminal Justice Statistics publication which we routinely publish, and, as referred to above, is sourced from a different source than the criminal justice statistics publications. Information for quarter 4 2018 is intended for publication on 16 May 2019.
As such we are required to consider your request in a manner compliant with the Pre-release Access to Official Statistics Order 2008 further to sections 11 and 13 of the (SRS Act 2007). 

The MoJ is obliged under section 13 of the SRS Act to continue to comply with the Code of Practice for Official Statistics (the Code) for statistics designated as National Statistics. Section 11(3) of the SRS Act regards the Pre-Release Access to Official Statistics Order as being included in the Code. Protocol 2 of the Code reflects the requirements of the Pre-Release Access to Statistics Order. Specifically, it requires producers of official statistics to ensure that no indication of the substance of a statistical report is made public, or given to the media or any other party not recorded as eligible for access prior to publication. I can confirm that the MoJ does publish information on court outcomes for 2018, as part of National Statistics. Therefore, to now disclose as part of your FOI request, will violate the provisions of section 13 of the SRS Act and the Pre-Release Access Order to Official Statistics 2008 and as such engages the exemption under section 44(1)(a) of the FOIA.

Section 44 is an absolute exemption and does not require a public interest test.

Appeal Rights 

If you are not satisfied with this response you have the right to request an internal review by responding in writing to one of the addresses below within two months of the date of this response. 

data.access@justice.gsi.gov.uk
Disclosure Team, Ministry of Justice, 10.38, 102 Petty France, London, SW1H 9AJ
You do have the right to ask the Information Commissioner’s Office (ICO) to investigate any aspect of your complaint. However, please note that the ICO is likely to expect internal complaints procedures to have been exhausted before beginning their investigation.

Yours sincerely 

David Carmichael
Justice Statistics Analytical Services
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