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16 July 2018

Dear Ms Donnelly and Ms Bird,
Consultation response: Clarifying and strengthening trustees' investment duties
[bookmark: Start]We write in response to the above consultation.  Travers Smith LLP is a firm of solicitors with one of the largest specialist Pensions departments in the City of London.  We act for trustees and sponsors of a wide range of occupational pension schemes.  These include schemes sponsored by a wide variety of private sector employers, as well as local authorities, regulatory and professional bodies and not-for-profit organisations, and schemes with more than 100,000 members.
We support the encouragement of occupational pension scheme trustees taking account of financially material ESG, climate change and related considerations but we believe that this should be achieved through guidance rather than by changes to investment disclosure requirements.  We think there are a number of significant problems with the consultation proposals, as follows.
Q2: "Financially material considerations"
The proposed amendment of regulation 2(3)(b)(vi) of the 2005 Investment Regulations would require SIPs to state the trustees' policy in relation to "financially material considerations".  This is defined to include, but not exclusively, ESG considerations, including climate change.
We see two issues here:
"Financially material considerations" is a very broad term and its scope has not been limited.  Is it really intended to mean all considerations of any kind whatsoever that are financially material?  Or is it meant to refer only to ESG, climate change and similar considerations, to the extent that they are financially material?  If the latter, drafting changes are needed.
Trustees would be able to satisfy this requirement by simply stating that they will take into account all financially material considerations, which is what their clear legal duty is, and, maybe, to summarise briefly how they will go about it (including, often, expecting their fund managers to do it for them).
Q3: Statement on members' views
Overview
We have a number of significant concerns about this aspect of the proposals (which we describe in greater detail in the following sections):
The proposal as stated in the consultation paper is quite different from what the draft regulations say.  
On the basis of either reading, the proposals could cause trouble for trustees and result in them spending time and money seeking to establish members' views and dealing with complaints.
There are potential FCA authorisation issues.
We think this proposal should be abandoned.
Travers Smith partner Susie Daykin has written at length about the legal duties as regards ethical and ESG factors, including about the Law Commission's conclusions.  A copy can be found on our website here: https://www.traverssmith.com/assets/pdf/Articles/Susie_Daykin__Pension_Scheme_investment_-_is_it_always____.pdf 
What is the proposal?
The consultation paper says several times that the statement on members' views must set out how trustees will take account of members' views.  That, however, is not what the draft regulations say: they say that trustees must state the extent to which members' views will be taken into account.  That is quite different.
Influence without responsibility
Trustees are ultimately responsible for pension scheme investment.  Members do not generally have investment expertise or access to expert advisers.  There is a danger of vocal members being able to influence investment decisions when they do not have expertise or responsibility for the consequences.  Even if they do not, there is a danger that they are given the impression that they can do so. 
Trouble for trustees
We have never advised trustees of sizeable schemes that they should seek members' views on investment matters.  That position is not changed by the Law Commission report and would not change after the introduction of amending regulations in the form proposed.  The law is clear that trustees are entitled to take no account of members' views.  Yet trustees would have to state the extent to which (or state how? – see 2.2 above) they take account of members' views.
Giving the most vocal individuals the impression that their views may be taken into account, when at law they have no greater right to have their views taken into account than those who have not actively expressed their view, could lead to disputes or even litigation.  To avoid the risk of complaints, and rather than saying "not at all", trustees might therefore include a bland statement, for example: "We take account of members' views on investment matters to the extent that it is lawful and appropriate for us to do so".  We imagine that this is not the government's desired outcome.
Members are not the only beneficiaries
Trustees are required by law (regulation 4 of the 2005 Investment Regulations) to exercise their investment powers in the best interests of members and (other) beneficiaries.  The consultation and draft legislation, however, only refer to the views of members.  There is therefore a mismatch with trustees' existing investment duties.  Beneficiaries include spouses, civil partners and other dependants of members (still living or deceased).
Q3 and Q5: FSMA implications
We think that the implications of the Financial Services and Markets legislation needs careful consideration, in relation to the stewardship and members' views proposals.
The more that trustees involve themselves in day-to-day investment matters, the more likely it is that they need to be authorised by the Financial Conduct Authority, which the great majority are not.
This issue can come into play if trustees are involved:
in the affairs of a particular investee company; and/or 
too closely with the selection of particular stocks - for example by blocking investments in particular companies on ESG grounds.  
These activities might go beyond strategic decision-making into the realm of day-to-day decision making, which would require FCA authorisation.
If the government and FCA are satisfied that the proposals would not in any circumstances require trustees to apply for FCA authorisation then trustees would like to see that clearly stated.  
Q6: Implementation reports
The term "implementation report" is not used in the legislation.  It would be helpful if it were.
Q7: Public disclosure
Will this achieve the intended effects?
We are unsure about the basis on which government has concluded that standards will improve if relevant (DC) schemes' SIPs are made publicly available.  Is there research that supports this?  We think that this requirement should not be introduced without analysis of the likelihood of it achieving the desired outcomes as against the burden of compliance.
Application to DB schemes
Some "relevant schemes" provide both DB and DC benefits.  The proposed requirement would seem to require these DB/DC schemes to disclose publicly their DB SIP (or also the DB part of a combined SIP) as well as their DC SIP, because there is nothing to except it.  That seems inappropriate and contrary to the policy intention.  Such schemes should also be allowed to keep their DB investment principles private in the same way that DB non-relevant schemes can.
Yours faithfully,


Travers Smith LLP
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