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Overall Response 
1. I generally support the changes proposed by the Consultation Document.  These changes support more responsible investment by pension funds. 
2. The proposals, if implemented and enforced, should ensure that environmental, social and governance (ESG) factors are taken fully into account by pension fund trustees and are not considered non-financial or non-material factors in decision-making. It should mean that the Statement of Investment Principles (SIP) by trustees is a much stronger and more important document that includes ESG issues and guides decision-making. It should also encourage trustees to bear in mind the impact of investment on members’ lives and on the wider community.
3. [bookmark: _GoBack]I have one major concern with the Consultation document, which is its omission of reference to human rights issues.

Human Rights

4. There is one key element that is missing from this proposal: human rights issues. In relation to ESG, ‘social’ is defined in the Consultation document as follows (para 14):
Social: working conditions, including slavery and child labour; health and safety; employee relations and diversity; ageing populations; social unrest; local communities, including indigenous communities; and income inequality.
Throughout the document, ‘social’ is usually referred to in the context of ‘social investment’. Any reference to ‘rights’ are about ‘voting rights’, though ‘other rights’ are occasionally mentioned (e.g. paras 3, 7, 12). There is no direct reference to human rights matters, even though all these issues in this definition above are relevant for human rights. 
5. This is quite an important omission, as the UK Government has expressly endorsed the United Nations Guiding Principles on Business and Human Rights (UNGPs)[footnoteRef:2] and published Action Plans to implement it.[footnoteRef:3] The UNGPs have three ‘pillars’: States have a duty to protect against human rights abuses committed by third parties, including business enterprises; business enterprises have a responsibility to respect human rights; and victims of business-related human rights abuses need to have access to effective remedies. [2:  United Nations Guiding Principles on Business and Human Rights, A/HRC/17/L.17/Rev.1 (21 March 2011), and http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf. ]  [3:  Good Business (September 2013): https://www.gov.uk/government/news/uk-first-to-launch-action-plan-on-business-and-human-rights and Updated (May 2016): https://www.gov.uk/government/news/uk-national-plan-on-business-and-human-rights-update.  ] 

6. In relation to the business responsibility to respect human rights, it is expected that they will conduct ‘human rights due diligence’ to ensure that they identify, prevent, mitigate, and account for, any actual or potential adverse human rights impacts caused or contributed by them or those in their business relationships.[footnoteRef:4] The human rights due diligence process should ‘include assessing actual and potential human rights impacts, integrating and acting upon the findings, tracking responses, and communicating how impacts are addressed’.[footnoteRef:5]   [4:  UNGPs, Guiding Principle 17.]  [5:  UNGPs, Guiding Principle 17.] 

7. These expectations apply to all business enterprises, including investors. The UN Programme Finance Initiative has stated that:
A bank could contribute to an adverse human rights impact by assisting, facilitating, or incentivizing the conduct of another entity that leads to an adverse impact. The bank does not have to be the immediate cause of the impact to be considered to contribute to it.[footnoteRef:6] [6:  UNEP-FI and Foley Hoag LLP ‘Banks and Human Rights: A Legal Analysis’ (December 2015) available at http://www.unepfi.org/fileadmin/documents/BanksandHumanRights.pdf at p. 14.] 

The UN Principles for Responsible Investment also apply to risk management in the financial sector and have led to the development of tools and questionnaires on ESG risk management in general.[footnoteRef:7] [7:  See, for example, Casey O’Connor and Sarah Labowitz, ‘Putting the “S” in ESG: Measuring Human Rights Performance for Investors’ NYU Stern (9 March 2017), available at http://bhr.stern.nyu.edu/statement/2017/3/8/report-reveals-gaps-in-social-performance-metrics-needed-by-investors-to-identify-leading-companies. See also Maria Anne Van Dijk, Marijn De Haas and Ruben Zandvliet, ‘Banks and Human Trafficking: Rethinking Human Rights Due Diligence’ (2018) 3 Business and Human Rights Journal 105.] 

8. These responsibilities have been applied directly to pension funds. The Norwegian National Contact Point of the OECD Guidelines on Multinational Enterprises (which mirrors the UNGPs in this regard)[footnoteRef:8] has discussed the human rights due diligence responsibility of a pension fund.[footnoteRef:9] They reached the conclusion: [8:  OECD Guidelines for Multinational Enterprises (2011): http://www.oecd-ilibrary.org/governance/oecd-guidelines-for-multinational-enterprises_9789264115415-en. ]  [9:  The Norwegian National Contact Point for the OECD Guidelines for Multinational Enterprises, Complaint from Lok Shakti Abhiyan, Korean Transnational Corporations Watch, Fair Green and Global Alliance and Forum for Environment and Development vs. Posco (South Korea), Abp/Apg (Netherlands) And Nbim (Norway), Final Statement, 27 May 2013.] 

If [the pension fund], after investing, learns of a portfolio company’s human rights impacts, it still has a number of tools available, including shareholder proposals, engagement with management, and the threat of divestment.[footnoteRef:10] [10:  Ibid, 8.] 

As a consequence, it criticised the pension fund for not undertaking human rights due diligence as to the human rights impacts of the activities of the companies in which it invested.
9. It is evident that the responsibilities of a pension fund are not merely ones of leverage (para 19 of the Consultation document) because by investing in a business enterprise, a pension fund can cause or contribute to human rights impacts. [footnoteRef:11] The provision of investment funds can facilitate the company’s activities that abuse human rights.[footnoteRef:12] [11:  John Ruggie, ‘Comments on Thun Group of Banks Discussion Paper on the Implications of UN Guiding Principles 13 & 17 in a Corporate and Investment Banking Context’ (21 February 2017) available at http://www.banktrack.org/download/comments_on_thun_group_of_banks_discussion_paper/thunfinal.pdf.]  [12:  See, for example, Office of the UN High Commissioner for Human Rights (OHCHR) Response to the Chair of OECD Working Party on Responsible Business Conduct, 27 November 2013:  http://www.ohchr.org/Documents/Issues/Business/LetterOECD.pdf para 19.] 

10. Due to these developments in international law in regard to corporations, including pension funds, as endorsed by the UK Government, it is important that express consideration of human rights matters is directly included in the requirements on trustees of pension funds.
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