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Aviva’s Response to DWP Consultation on Clarifying and 
Strengthening Trustees’ Investment Duties

Aviva provides life insurance, general insurance, health insurance and asset management to 33 million customers worldwide.  In the UK we are the leading insurer, serving one in every four households.  Our global asset management arm — Aviva Investors — is a major long-term institutional investor with a wealth of experience in corporate governance and investor stewardship.   By serving our customers well, we are building a business which is strong and sustainable, which our people are proud to work for and which makes a positive contribution to society.  This response represents the consolidated view of Aviva plc, including Aviva Investors. 

Executive Summary 

1. Aviva welcomes the proposals to clarify fiduciary duty and make it clear that trustees “can and should” take account of Environmental, Social and Governance (ESG) factors in their investment decisions.   

2. We believe that taking account of financial material ESG factors is already a legal, not an optional, requirement and we welcome the Government’s clarification in this respect.   

3. We support proposals for trustees to publish a Statement of Investment Principles (SIP) setting out how they take account of financially material considerations (including ESG) and their policy in relation to stewardship.  

4. Given the historic confusion over fiduciary duty we encourage the Government to provide clear definitions of “financially material” and “non-financially material” considerations. We provide suggestions in this regard. 

5. [bookmark: _Hlk519259614]We support the focus on stewardship within the SIP.  Stewardship is a fundamental responsibility of investors and should be an integral part of the investment process.  At Aviva we use our influence as shareholders to promote responsible business behaviour amongst investee companies.  We fundamentally believe that stewardship can help improve corporate performance, reduce ESG risks and maximise risk-adjusted investment returns. 

6. [bookmark: _Hlk519525014]We believe Government should make it clear that stewardship requirements within the SIP apply equally to the default arrangement and ensure that trustees are required to publish their stewardship policy for all investments including the default arrangement in their SIP.  

7. We support the proposal for trustees to set out a policy on how they take account of members’ views.  This requirement should include both how the trustees have obtained their members’ views and how they have taken these into account in their investment strategy.  

8. The Pensions Regulator (TPR) should update its guidance to help trustees understand how best to gather members’ views and help ensure these are representative of scheme members.  TPR should also give practical guidance on how and when members’ views may be used and incorporated by trustees.  

9. We agree that trustees should publish a statement setting out how they have implemented the policies in the SIP and how they have taken account of members’ views. This will help ensure that trustees engage meaningfully with the requirements and don’t simply regard it as a tick-box exercise that can be left to, for example, third party fiduciary management services. 

10. We welcome the recommendations of the FSB Taskforce on Climate-related Financial Disclosures (TCFD).  We urge the government to use this opportunity to set out how the TCFD should apply to pension schemes, including what is expected of trustees in order to meet the disclosure requirements. 

11. We encourage DWP and TPR to issue practical guidance for trustees setting out expectations around each of these new requirements.   


Chapter 1. Background and overview

We propose that the draft Regulations come into force approximately 1 year after laying, with the exception of the implementation report, which would come into force approximately 2 years after laying. a) Do you agree with our proposals?  b) Do you agree that the draft Regulations meet the policy intent?

12. We agree that the draft Regulations should come into force in one year’s time, with the implementation report coming into force one year later.  This will allow sufficient time for trustees to understand and adapt to the new Regulations whilst also meeting the need to bring forward the Regulations expeditiously. 

13. [bookmark: _Hlk518999873]We believe the proposals are timely.  As the Government recognises in its response to the Law Commission, fiduciary duty is often wrongly characterised as a duty to focus on short-term financial gains, to the neglect of long-term sustainability considerations.  This leads to investment strategies that are not aligned with the needs of pension scheme members, whose time horizons can stretch decades into the future. 

14. We have therefore long supported a clarification of fiduciary duty so that trustees know that they “can and should” take account of financially material ESG risks.  

15. We believe that taking account of financially material ESG factors is already a legal, not an optional, requirement.  Whilst the Government’s proposals provide welcome clarification in this respect, it would be useful if this was stated explicitly in guidance.

16. We agree that trustees should retain investment discretion, and not be required to invest in line with members’ views or the Government’s policy objectives. However, trustees should not assume either that members have no interests, or that the trustees understand what their interests are without asking them. 

17. The requirements should apply equally to the DB and DC elements of the scheme where appropriate. 

18. The consultation’s comments on divestment (paragraph 25) are potentially misleading, in that there could be a long-term financial case for divestment, even if there is not a preferences-based one, and of course members’ views may not contest this issue. We suggest trustees should “…focus exclusively on the financially material risks and opportunities regarding divestment from fossil fuels unless there is a broad consensus amongst members…”

19. It would be useful for the DWP to give guidance for trustees on what it considers to be an issue that is “contested” by members – eg is a majority of views required? If so how large a majority? It would also be useful for trustees to understand what is considered to be a “significant financial detriment” on an ex ante basis where the two-stages for including members’ wishes (other than on the basis of financial materiality) are met.

20. We note that the draft Regulations use a new definition of “non-financial” that is inconsistent with other accepted definitions.  We recommend that the Regulations align with the Non-Financial Reporting Directive that essentially defines “non-financial” as anything not measured by financial metrics. 

21. We suggest replacement of “non-financial matters” with “matters that are not financially material”. Our suggested revised definition is “matters that are not financially material may include ethical matters, social impact matters and present and future quality of life of members matters where these are not financially material considerations”.  This will ensure consistency and minimise confusion. 

22. We further recommend that the Pensions Regulator (TPR) amend its existing guidance for trustees on “Financial and Non-Financial Factors” to clarify the potential confusion of terms and be consistent with the recommended revised definition of “matters that are not financially material”.

23. The consultation includes the requirement to update the default strategy within the SIP by 2019 and report on the implementation of the SIP from October 2020. It would be useful to clarify the timescale DWP expects schemes to implement a new default investment solution eg to switch investments and redirect contributions.  

24. Some schemes may have a number of defaults as a result of fund mapping, it would be useful to know if DWP will expect financially material considerations, including ESG, to be taken into account for all funds that meet the definition of a default fund under legislation.

Chapter 2. Accounting for financially material considerations and members’ views

Q2: We propose to require all trustees of all schemes which are obliged to produce a SIP to state their policy in relation to financially material considerations including, but not limited to, those resulting from environmental, social and governance considerations, including climate change. 
a) Do you agree with the policy proposal?  b) Do the draft Regulations meet the policy intent?

25. We agree that trustees should be required to produce a SIP stating their investment policy in relation to financial material considerations, including ESG and climate change. 

26. Given the historic confusion over whether and how trustees should take account of ESG factors it would be helpful for the Government to clearly define what it means by financially material considerations.  

27. Furthermore, we understand the DWP’s intention to ensure that a focus on long term risk doesn’t result in trustees paying less attention to shorter term ESG risks. However, the time horizons over which member’s benefits will be invested demands that long term considerations which may impact the value of scheme investments should be fully examined by trustee boards.  We suggest the DWP considers adopting the approach set out in the Shareholder Rights Directive, so that risks and financially material considerations are considered consistently with the profile and duration of the scheme’s liabilities, including how the SIP contributes to the long term performance of their assets.  

28. Consequently, we propose the following definition; “financially material considerations” includes (but is not limited to) environmental, social and governance considerations (including climate change) with their materiality considered consistent with the profile and duration of the scheme’s liabilities”.  

29. We recommend that the DWP also give guidance to trustees to make clear that their obligations under the Pensions Act 2004 sections 247-249 regarding knowledge and competency require that trustees ensure that they are sufficiently cognisant of ESG risks to make informed decisions about their financial materiality, and how they are incorporated into investment strategy, including to be in a position to challenge advisers and consultants regarding ESG issues.

30. Guidance should also be given to ensure that where trustees seek the advice of investment  consultants  or other professional advisers, in line with their obligation to seek written advice from someone qualified in financial matters and with appropriate knowledge and experience under Regulation 2(2)(a) of the Occupational Pension Schemes (Investment) Regulations 2005, the persons chosen to provide that advice are sufficiently qualified or knowledgeable about the relevance and financial materiality of “financially material considerations”, including ESG and climate change, to ensure that the advice that trustees receive sufficiently takes such matters into account.

Q3: When trustees prepare or revise a SIP, we propose that they should be required to prepare a statement, setting out how they will take account of scheme members’ views. a) Do you agree with the policy proposal? b) Do the draft Regulations meet the policy intent?

31. We agree that trustees should be required to set out how they will take account of members’ views.   

32. Our experience suggests that, when asked, people do care about how their pension money is invested and the impact it has on the world they want to retire into.  However, trustees rarely seek members’ views.  

33. People should be asked about their preferences, and financial institutions should explain more clearly how money is invested and how member views will be taken into account.

34. Such dialogue with members’ will drive greater engagement with pensions, enable people to see how their savings impact society and in so doing help to build trust in financial institutions.  It is also consistent with changes to the suitability requirements for financial advisers and portfolio managers that will result in questions about ESG preferences becoming increasingly common in financial advice.  Similar questions should also be asked by pension trustees. 

35. Trustees’ policy on how they will take account of member views should include a statement on how this information is considered when developing the schemes’ investment strategy.  Members should be reassured that their views are taken seriously by trustees and that they can have an impact on their schemes’ strategy.  This will also allow trustees to manage members’ expectations regarding how their views will be gathered and taken into account, and therefore allay any trustee concerns about potential liability to members for the way that they do, or do not, incorporate members’ views.

36. The government could usefully provide guidance on how trustees may wish to use members’ preferences in the investment process. Examples might include establishing themes for how members want their money to be invested (eg tackling climate change); or, as a “tie-breaker” where two investments, funds or managers might otherwise be equivalent, members’ preferences might guide which is preferred.  This does not alter trustees’ responsibility for, or discretion over, investment strategy, but would help affirm or guide trustees’ own views regarding investments on ESG themes. 

37. There is a risk that only a minority of members will put forward their views and that these views may not be representative of the wider membership.  Engaging people with their pension has long proved a difficult process with low levels of engagement pervasive across the market. We note TPR provides guidance on how schemes can gather members’ views and we encourage TPR to update its guidance to help trustees meet the new requirements.  
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38. Trustees should be free to choose which engagement method is best suited to their scheme and should retain absolute discretion over how these views ultimately influence the investment strategy.  We are re-assured that the proposals provide sufficient latitude in this regard. 

Q4. Do you agree with our proposal not to require trustees to state a policy in relation to social impact investment? If not, what change in legislation would you propose, and how would you address this risk of trustee confusion on this point?

39. We agree that ESG is the number one priority, though we encourage the Government to consider how it can extend requirements to social impact investing at a later date. 

40. The Taskforce on Social Impact Investing has done some excellent work on this issue.  We encourage the Government to continue supporting this work and consider how it can bring it to the attention of pension trustees. 

Chapter 3: Stewardship of the investments

Q5: We propose that trustees should be required to include their policy in relation to stewardship of the investments, (including monitoring, engagement and voting) in the SIP. a. Do you agree with the policy proposal? b. Do the draft Regulations meet the policy intent?

41. We agree that where trustees have autonomy over the stewardship of their investments they should be required to set out their policy in their SIP.   
 
42. Stewardship is a fundamental responsibility that helps improve corporate performance, reduce ESG risks and maximise risk adjusted investment returns. 

43. [bookmark: _Hlk519086526][bookmark: _Hlk519524885]Given that the majority of members are in the default arrangement, it should be made clear to trustees that their policy on stewardship applies to all investments, including the default arrangement. 

44. To this end we suggest the Government amends the draft Regulations so that Regulation 2(3)(b) reads:  for sub-paragraph (c) substitute“(c) their policies in relation to—
(i) the exercise of the rights (including voting rights) attaching to all investments; and 
(ii) undertaking engagement activities in respect of all investments (including the methods by which and the circumstances under which trustees would monitor and engage with relevant persons and other persons about relevant matters).”.

45. Government should clarify how trustees that do not have autonomy over stewardship (such as those who hold assets with an insurer, but who are still required to produce a SIP) are expected to comply with the requirements. 

46. The regulations state that trustees are required to record how they engage with relevant persons and other persons. It would be useful if the Government could clarify that ‘other persons’ could be an insurer.  This would enable trustees to examine the extent to which an insurer engages with fund managers on matters of stewardship and to develop a policy around this.

Chapter 4: Improving the quality of the SIP

[bookmark: _Hlk518485400]Q6: When trustees of relevant schemes produce their annual report, we propose that they should be required to: - prepare a statement setting out how they have implemented the policies in the SIP, and explaining and giving reasons for any change made to the SIP, and - include this implementation statement and the latest statement outlining how trustees will take account of members’ views in the annual report. a) Do you agree with the policy proposal? b) Do the draft Regulations meet the policy intent?

47. We agree that trustees should be required to publish a statement setting out how they have implemented the policies in the SIP. 

48. It is important that it is made clear that trustees are responsible, and can be held to account, for the SIP.  In DB schemes, the SIP has too often been delegated to, for example, consultants’ fiduciary management services.  

49. [bookmark: _Hlk518485582]Requiring trustees to produce an annual statement setting out how they have implemented the policies in the SIP and how they have taken account of members’ views will ensure trustees engage meaningfully with the SIP and don’t simply regard it as a tick-box exercise.

Q7: We propose that trustees of relevant schemes should be required to publish the SIP, the implementation report and the statement setting out how they will take account of members’ views online and inform members of this in the annual benefits statement. a) Do you agree with the policy proposal? b) Do the draft Regulations meet the policy intent?

50. [bookmark: _Hlk519086246]We agree that trustees should be required to publish the SIP, the implementation report and the statement on members’ views and inform members of this in the annual benefits statement.   	

51. There is already a requirement to provide the Chair’s Statement online so it is sensible to extend this to the SIP.  It is welcome that there is no requirement to specifically refer to the content of the webpage in the annual benefit statement.  Given that the content will change between 2019 and 2020/21 updating a wording on statements across multiple schemes with different implementation dates would have been onerous.

52. It would also be helpful to provide guidance to trustees on how they are expected to use the publicly available information so that best practice can spread.  

Chapter 5: Penalties, impacts, Guidance and the wider SIP

Q8: Do you have any comments on the business burdens and benefits, and wider non-monetised impacts we have estimated in the draft impact assessment? 

Q9: Do you have any other comments on our policy proposals, or on the draft Regulations which seek to achieve them?

53. We welcome the recommendations of the FSB Taskforce on Climate-related Financial Disclosures (TCFD).  It would be helpful if the government set out how the TCFD should apply to pension schemes, including what is expected of trustees in order to meet the disclosure requirements. 

Q10: Do you agree that the revised Statutory Guidance clearly explains what is expected of trustees in meeting their duty to publish the SIP, implementation statement, and statement of members’ views?

54. We have provided feedback throughout our response where we feel guidance may be useful to trustees. We recognise that the status of the Statutory Guidance doesn’t lend itself to non-prescriptive guidance and so would encourage DWP or TPR to issue some practical guidance for trustees regarding expectations around these new areas. This could include, for example, detail on what is considered to be a good SIP so as to enable best practice to spread across the market. 

Q11: What evidence or views do you have of how well the other requirements in the SIP are working? What areas for further consideration and possible future change would you suggest?

55. Whilst we believe that the SIP is generally working well, we believe that the new requirements will make the SIP more effective in driving investment behaviour.  The requirement to report on the implementation of the SIP, for example, will encourage trustees to consider the SIP in their decision making more than some do now.
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