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	The Crown Court at      

	
	
	
	
	Case Number
	
	     

	
	
	
	
	

	Application for extension of a representation order to more than

one advocate, or to a QC alone
Regulation 18 of the Criminal Legal Aid (Determinations by a Court and Choice of Representative) Regulations 2013, as amended
	
Please refer to the Guidance for Practitioners and court staff on applications for extension of Representation Orders to more than one advocate, or to a QC alone, on page 5 of this form.

The trial advocate should complete this form. The form should be signed by the trial advocate and countersigned by the Instructed Advocate, if different.


	1
Defendant
	
	Surname or Family Name
	
	     

	
	
	Forenames or other names
	
	     

	2
I apply for an extension of representation by 
	
	QC Alone
	 FORMCHECKBOX 

	Two Juniors
	 FORMCHECKBOX 


	
	
	
	
	QC and Noting Junior
	 FORMCHECKBOX 

	QC and Junior
	 FORMCHECKBOX 


	
	
	
	
	
	
	3 advocates
	 FORMCHECKBOX 


	
	
	
	
	The reasons for any application must be specifically addressed in the trial advocate’s statement.

	
	
	Before (if Judge already allocated)
	
	     

	3
Prosecuting advocates
	
	Name of QC 
	
	     

	
	
	Name of (First) Junior 
	
	     

	
	
	Name of (Second) Junior
(if applicable) 
	
	     

	4
Number of witnesses
	
	Served as part of prosecution case
	
	     

	
	
	Likely to be required by this defendant
	
	     

	5
Number of pages of evidence
	
	Total number of pages of

prosecution evidence

(If there is electronic evidence

please provide further details)
	
	     

	
	
	Witness statements
	
	     

	
	
	Interviews of represented defendant
	
	     

	
	
	Interviews of co-accused - no reply 
	
	     

	
	
	Interviews of co-accused - replied to questions
	
	     


	
	
	Photographs
	
	     

	
	
	Telephone, banking or other raw data
	
	     

	
	
	Analysis of data

(for example, by schedules,

 diagrams etc)
	
	     

	
	
	Other exhibits
(specify the nature of the exhibits)
	
	     

	6
Unused material
	
	Extent of unused material, including electronic material.  Describe the unused material and its relevance to the defendant’s case.  (This may be included in the trial advocate’s statement.)
	
	     

	7
Trial Time
	
	Estimated trial time
	
	     

	8
Enclosures

	
	I enclose the following:
	
	

	
	If any of these documents are not enclosed,

the application will be returned.
	
	 FORMCHECKBOX 
 The prosecution case summary

	
	
	
	 FORMCHECKBOX 
 The trial advocate’s statement, giving a short description of the evidence and detail of the matters listed in questions 4 to 7. 

	
	
	
	
	The trial advocate's statement should fully describe

	
	
	
	
	
The substantial novel or complex issues of law or fact which could not be adequately presented except by the level of representation applied for.

	
	
	
	
	
The represented defendant’s alleged role; and what work will need to be done to prepare for the trial.

	
	
	
	
	
What work has already been done and by whom. If the application relates to a Very High Cost Case then the Case Plan and latest Stage Plan must be included for litigators and advocates.

	
	
	
	
	If the application is for a second advocate the statement should also describe

	
	
	
	
	
How it is proposed to divide the preparatory work between the two advocates.

	
	
	
	
	
Why the work should be done by an advocate rather than a litigator.

	
	
	
	
	
The work to be done by the leading advocate and the junior advocate at trial.


If the application is for two junior advocates or a junior and noting junior, the circumstances that make the application appropriate.



	9 Declarations
	
	 I understand that if there is any proposed change in representation, the court must be informed before the change is made.  This will enable the case to be managed in accordance with the Criminal Procedure Rules. 

	
	
	 In submitting this application I believe that I have made a full and frank disclosure of all matters material to enable the Judge properly to consider the issues required to be considered under the Criminal Legal Aid (Determinations by a Court and Choice of Representative) Regulations 2013, as amended. 

	
	
	
I undertake to the Court that any advocate instructed in the case, with the exception of any Noting Junior or in other cases where the judge has in the grant of the application made a specific provision, will, in the absence of leading counsel be professionally capable of continuing appropriate elements of the trial including cross-examination of some witnesses, if required to do so by the trial judge.



	
	
	· I confirm that the nature and basis for this application has been explained to the defendant.

(If the application is for two junior advocates or a junior and noting junior, I confirm that the defendant understands that, if the application is granted, he or she will not be represented by a QC.
If the case is within Annex A, see guidance notes, and the judge has given an indication that he/she considers the case merits the appointment of a QC, whether as a leader or acting alone, if the application is not for a QC, I certify that the defendant has been fully advised of the judge’s indication, and that the defendant has explicitly declined.  Additionally, the defendant must personally sign a declaration to that effect.  The declaration may be added to this form or provided separately to the court.)

[delete if not applicable]



	Name 
Trial Advocate
	     

	Signature

Trial Advocate
	     

	Date
	     


	Name

Instructed Advocate

(if not the trial advocate)
	     

	Signature

Instructed Advocate

(if not the trial advocate)
	     

	Date
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	The Crown Court at      

	
	
	
	
	Case Number
	 :
	     

	
	
	
	
	
	
	

	Judge’s Decision and Reasons on 
	Defendant
	 :
	



     


	an application for an extension of a representation

order to more than one advocate, or to a QC alone
	

	Application 
	Refused:
	 FORMCHECKBOX 

	

	Granted:
	 FORMCHECKBOX 
(
	Name of leading advocate:
	

	
	
	Name of second advocate:
	

	
	
	If the advocate is not known then the court should be notified by:
	

	

By: (name of judge)
	

	
	A judge of the Court of Appeal
	 FORMCHECKBOX 


	
	A High Court Judge
	 FORMCHECKBOX 


	
	The Registrar of Criminal Appeals 
	 FORMCHECKBOX 


	
	The Resident Judge (or nominated deputy if unavailable)
	 FORMCHECKBOX 


	
	The allocated trial judge
	 FORMCHECKBOX 


	Reasons:
	

	     


If required under regulation 19(2) of the Criminal Legal Aid (Determinations by a Court and Choice of Representative) Regulations 2013 as amended, the judge deciding the application should refer the decision for approval to a Presiding Judge of the relevant Circuit and record here by signature and date that the Presiding Judge’s approval has been received.  If not required, the judge should mark the section below ‘not applicable’.

This must be done before the application is finally approved and before the parties are notified.








Signature ………………………………………………….








Date      ……………………………………………………..

Guidance for Practitioners and court staff on applications for extension of representation orders to more than one advocate, or to a QC alone 
Issued by the President of the Queen’s Bench Division, 22 April 2014
1. All applications for more than one advocate, or a QC alone, should be made using the revised form 5138 (4.14) with effect from 22 April 2014. The form should be fully completed by the advocate making the application and the necessary supporting documents should be submitted with the application.  Particular attention will be paid to the following points, in line with Regulation 18 as amended.  

2. All applications will first be considered against the requirement in Regulation 18 that the case involves substantial novel or complex issues of law or fact which could not be adequately presented except by a QC. The decision as to what level or type of representation is in the interests of justice rests with the judge, taking into account the relevant conditions. 

3. If the judge then considers that the case merits a QC, the judge will then decide whether it can be done by a QC alone or requires more than one advocate. A significant number of cases which merit a QC can be done by a QC alone; all such cases must be conducted by the QC alone without a second advocate, but supported by the litigator instructed in the case.
4. Applications for representation by a second advocate will be carefully scrutinised to see what form of representation is in the overall interests of justice in accordance with paragraph 2 above. The work to be done by the advocates must be carefully examined in accordance with paragraph 12 below. 
5. If i), the case is one which falls within Annex A (see overleaf) and ii), the judge considers that the case merits under the Regulations representation by a QC, either as a leader or acting alone, the judge has a discretion to indicate to the defence that he/she would be prepared to authorise representation by a QC.  It is a matter for the defence then to make any application, although in such circumstances the application may be made by completing the form without the trial advocate’s statement.  However, if the judge makes such an indication to the defendant, unless an application is thereafter made for representation by a QC, the advocate must certify in writing to the court that the judge’s indication that he would be minded to grant an application for representation by a QC has been fully explained to the defendant and that the defendant has explicitly declined.  The defendant must also personally sign a declaration in the following terms, which must be provided to the court before any application is considered by the judge.   ‘I, [name], the defendant in case no. [x], at [y] Crown Court understand that I could be represented by a senior advocate, known as a QC or silk.  I have had the nature and advantages of that representation explained to me fully, and I choose not to be represented by a QC.’
6. Applications should be made in writing. Oral applications in court should only be made in exceptional circumstances where there is a demonstrable need for the court to consider an urgent application or where the position is clear. Where an oral application is made and granted, the advocate must provide a properly completed form to the court within 7 days of the hearing or the authorisation may lapse.  Where the form is not forthcoming, or where the form appears to be incomplete, court staff should refer the matter to the judge who may wish to consider revocation.  Timely applications are important.  Applications made too early will not be able to be considered if there is insufficient detail about the prosecution case, or the defence of the individual defendant(s) making the application, or both. In cases with multiple defendants the Judge considering the application will wish to consider all applications at the same time.  This does not mean that all defence teams in a case will necessarily be granted the use of two advocates (or a QC alone) on the same terms.  The case against individual defendants and the extent of their involvement in the whole case will be relevant considerations for the Judge considering applications.

7. Applications should be submitted with copies of the prosecution case summary and a statement covering the matters listed in the notes on the Instructed Advocate’s Statement, at section 8 of the application form.  If the prosecution summary is not available, the advocate’s statement should set out the prosecution case, the relative importance and role of the individual defendant(s) in the case and the defence of the individual defendant(s) in sufficient detail to allow the Judge considering the application to make an informed decision.  

8. Applications relying, in whole or in part, on parity with the prosecution should list the names of the advocates instructed for the prosecution.  If names are not recorded, court staff should find out who has been instructed by the prosecutor by obtaining written information from the Crown Prosecution Service or other prosecuting authority. In cases with multiple defendants applicants should set out in detail why parity is necessary for the defendant(s) making the application.

9. To enable the case to be managed by the court the names of the proposed leading advocate, or second advocate, or both, if known, must be notified to the court. If not known then the court must be notified within a specified period. The court can then ensure that the advocates are available for the trial and manage the case accordingly. If there is any possibility of a change in the named advocates, then the court must be informed forthwith so that it can exercise, if necessary, its case management powers.

10. If court staff do not believe that the completed form, and supporting documents, provide all the information detailed above then the form should be returned and the applicant asked to provide the necessary additional information.

11. Note: Applications for a third advocate can only be made in cases where the Serious Fraud Office is the prosecuting authority.

12. (1) If an application is made for more than one advocate, the junior advocate must ordinarily, in the absence of the leading advocate, be able to continue with certain aspects of the trial, including conducting cross-examination of some witnesses,   when so required by the trial judge.  If any advocate will not be in a position to do so, then the application must explain why representation by such a person is in the interests of justice and that the work has to be done by an advocate as distinct from a litigator. 
(2) If the application is made for two advocates neither of whom is a QC, the form must explain why it is in the interests of justice for the defendant to be represented by two such advocates.

(3) The form requires the Instructed Advocate and trial advocate to make a declaration to the Court confirming the position.
13. The advocate or advocates are expected to be present throughout the relevant hearings. Any intended absence by any instructed advocate should be notified to the court in advance and the approval of the trial judge obtained.

14. After the ‘Judges Decision and Reasons’ form has been completed courts should inform the applicant whether it was granted or refused. If granted, endorsed on CREST and 5135 ‘Order Amending A Representation Order’ should be produced and sent to the solicitor
Annex A
i. Murder;

ii. Manslaughter;

iii. Infanticide;

iv. Child destruction (section 1(1) of the Infant Life (Preservation) Act 1929;

v. Abortion (section 58 of the Offences against the Person Act 1861);

vi. Assisting a suicide;

vii. Cases including section 5 of the Domestic Violence, Crime and Victims Act 2004, as amended (if a fatality has resulted);

viii. Soliciting, inciting, encouraging or assisting, attempting or conspiring to commit any of the above offences.
ix. Genocide;
x. Torture, hostage-taking offences under the War Crimes Act 1991;

xi. Offences under ss.51 and 52 International Criminal Courts Act 2001;

xii. An offence under section 1 of the Geneva Conventions Act 1957;

xiii. Terrorism offences (where offence charged is indictable only and took place during an act of terrorism or for the purposes of terrorism as defined in s.1 of the Terrorism Act);

xiv. Piracy, under the Merchant Shipping and Maritime Security Act 1997;

xv. Treason;

xvi. An offence under the Official Secrets Acts;

xvii. Soliciting, inciting, encouraging or assisting, attempting or conspiring to commit any of the above offences.

xviii. Prison mutiny, under the Prison Security Act 1992;
xix. Riot in the course of serious civil disturbance;

xx. Serious gang related crime resulting in the possession or discharge of firearms, particularly including a campaign of firebombing or extortion, especially when accompanied by allegations of drug trafficking on a commercial scale;

xxi. Complex sexual offence cases in which there are many complainants (often underage, in care or otherwise particularly vulnerable) and many defendants who are alleged to have systematically groomed and abused them, often over a long period of time;

xxii. Soliciting, inciting, encouraging or assisting, attempting or conspiring to commit any of the above offences.

xxiii. Serious, complex fraud;

xxiv. Serious and/or complex money laundering;

xxv. Serious and/or complex bribery;

xxvi. Corruption;

xxvii. Complex cases in which the defendant is a corporation;

xxviii. Soliciting, inciting, encouraging or assisting, attempting or conspiring to commit any of the above offences.
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