
Policy Statement  
The Online Procedure Rule Committee [‘OPRC’)
BACKGROUND
Review of Civil Court Structure: The Briggs Report 2016

1. In January 2016, Lord Briggs published the Civil Courts Structure Review, which considered the structure of the courts that deliver civil justice.  A central part of the Briggs plan was for the creation of an Online Court supported by a new rules committee, established in statute, to provide the rules for online procedures. He argued that only an independent and agile committee could produce rules that would guarantee the culture change needed to ensure that the court system was accessible to a court user without necessarily instructing a lawyer. 
HMCTS Reform

2. Alongside the findings in Lords Briggs’ report, HMCTS have embarked upon a fundamental reform of the administration of justice in England and Wales.  The reform programme aims to build easy to use digital services that are both accessible, transparent and accountable. Several new services have been already successfully rolled out to the public such as online divorce and online civil money claims (OCMC). We want to build on these successful reforms and introduce easier to navigate online services underpinned by clear simple rules.
3. We are conscious that not everyone is able to use digital channels. For those who need help to navigate the new online services, additional support is being provided through the HMCTS Assisted Digital strategy.  Through this, users can use the phone support service to be talked through their online application. Also, face to face support is currently being piloted by the Good Things Foundation – a charity specialising in digital inclusion and who currently provide assisted support across the country for those users who find it difficult to engage with current services. 
Making Court Rules Simple and Accessible.
4. At present, the Criminal Procedure Rule Committee, Family Procedure Rule Committee, Tribunal Procedure Committee and Civil Procedure Rule Committee each make rules pertaining to their jurisdiction, independently from one another. Each is comprised of members who are representatives for their respective jurisdictions and is independent of Government. Although limited, there are variations to this structure, for example, the Court of Protection Rules Committee (which is out of scope of the OPRC) which is administrative and convened on an ad-hoc basis to advise the rule maker (the President of the Court of Protection).  
5. Our aim is that people will be able to easily use our online services to resolve their disputes which would, in some cases, alleviate the need to go to court. To facilitate this, we need simply expressed, clear and intelligible rules for the service user to follow.  
6. To enable this, the Government wishes to introduce a new multi-jurisdictional Online Procedure Rules committee (‘OPRC’) which will, over time, embed a new online procedure across civil, family and tribunal proceedings. We are clear that, in order to be successful, online processes must be designed so that ordinary court users are not placed at a disadvantage. 
POLICY OBJECTIVES
Online Procedure Rule Committee: General principles:
7. The OPRC will be a separate, independent rule making committee established for the purpose of providing the rules which will govern the online procedure and which, in time, will be extended across civil, family and tribunal jurisdictions. Our vision is that the rules committee should be able to meet the following criteria:

a. Ensure that online rules and, therefore, online services are easy to understand and navigate by the ordinary court user,  
b. Have the necessary expertise and experience within its core membership to provide a new form of rules which suit the purpose of the online procedure and reflects the increased use of technology, 
c. The flexibility to co-opt additional advisers to provide expert advice on the online rules across the jurisdictions,
d. Have the right powers to be able to draft and agree rules and be able to implement these rules quickly.
How will the Online Procedure Work?
8. Our ambition is for an online procedure that will enhance access to justice and will be subject to a new, simplified body of procedural rules, complemented by intuitive IT systems that step users easily through the process. The online procedure will be supported by new technology rather than superimposed onto historical systems, and will be designed to promote more conciliatory approaches to dispute resolution, and to be accessible to ordinary court users. This legislation will create the online procedure and the OPRC which will draft rules, it does not, in itself, create new areas of online working.   
9. We want to ensure that as many people as possible will be able to take advantage of the simplified online services and rules.  As an example of how the online procedure will operate, as set out above, we currently expect the OPRC to consider civil money claims under £25,000 in the first instance.   In this scenario, should a court user wish to initiate or defend a claim, they would have the option of submitting their application or response online or by other electronic means that would enable filing documents in paper format.  Should they choose the latter, this application would be scanned on to the system and would then follow the same process as the case which was submitted electronically.  The ordinary court user would not be required to choose between two competing procedure rules structures, instead, the user may choose to use a paper route whilst they remain party to the online procedure and under the remit of the online procedure rules. This service is already operating for claims under 
£10,000 and since its launch has received over 69,000 applications and has a satisfaction rate of 87%. 
10. However, we are conscious that there are areas which may not be suitable for the online procedure so the Bill provides the flexibility to transfer cases out of the online procedure rules and be subject to rules made one of the current rule committees should that be required (for example, if the case was considered by the court to be especially complex).  

11. When these measures were before Parliament for the first time as part of the Prisons and Courts Bill 2017 (which fell before the General Election), HMCTS and MoJ – working with senior judiciary – established the Online Procedure Advisory Group to consider the prospect of making rules that straddle jurisdictions. The group’s membership was aligned to the proposed membership of the OPRC, and the intent of the group was to work through some of the issues that the new committee would have to consider ahead of it being established.  We are keen to ensure a similar group is convened to enable us to fully work through how the OPRC will function.  

Scope of the online procedure rules committee 
12. The OPRC will have the power to make rules across civil, family and tribunals jurisdictions.  It is not our intention that the OPRC would start to remake rules across the jurisdictions immediately.  We want to complement and build on the work the existing committees have undertaken in this area and intend to take an incremental approach to the extension of the OPRC’s remit.  As set out above, we currently expect, that the OPRC should deal with civil money claims below a value of £25k first. This is the starting point for the new online procedure but, in time, we expect it to apply across civil, family and tribunals.  
13. The Bill provides the power to extend proceedings within the remit of the Committee, following consultation with the Lord Chief Justice and, if the regulations concern tribunals, the Senior President of Tribunals through the use of the affirmative resolution procedure.  

Membership of The Online Procedure Rules Committee
14. We envisage a committee that is small, focussed and flexible in the way that it conducts its business. In this context we believe that the committee will require five members reflecting the expertise set out in the Bill.  So, the Committee will be made up of two judges who are appointed by the Lord Chief Justice, a representative of the legal professions (either a barrister or solicitor or a legal executive) and two other persons, one who has experience of the advice sector and another experienced in IT development.  The last three members are appointed by the Lord Chancellor.  A simple majority, in this case three members, will be required to make a rule. The judicial members would ensure that the rules were procedurally and substantively correct, including adhering to human rights and access to justice obligations.  The advice sector member would, amongst other matters, ensure the rules were intelligible to the ordinary court user whilst the IT specialist would ensure the rules complemented the IT design.  
15. By limiting the membership of the committee, we recognise that the provision of the online procedure rules potentially requires a different approach to rule-making. In terms of membership, as set out above, the OPRC will reflect the need for specialist input and expertise appropriate to the online approach across civil, family and tribunals and the desire to cater to the needs of litigants in person.  To be successful the rules committee will need specialist membership but also to be flexible enough to respond to different jurisdictions and new technology. We expect the committee will also make use of sub groups and consultations to gather more information and work with and use the expertise of existing rules committees.  
16. In addition to the core committee members, the flexible basis will permit the Committee to bring on-board other individuals to provide expert advice, whether they are members of other rule committees or individuals with specific expertise on a non-decision-making basis.  For example, were the OPRC to make rules that affected businesses, the Bill enables the Committee to ask a member of the business community to attend the Committee to provide expert advice.  However, if the OPRC was making rules for online divorce, this would not necessarily need a representative of the business community and may instead seek attendance from an appropriate representative from the family jurisdiction.  

17. Regulations regarding the membership of the OPRC are subject to the negative resolution procedure.  This mirrors the approach taken with the existing civil procedure rule committee and seeks to balance the need to flexibly respond to new work and new technology with, what we believe is the requisite level of parliamentary oversight.  
18. We favour an approach with membership split between member(s) with legal expertise, a representative(s) of the lay-advice sector and expert(s) in the provision of information technology. We think this is a sensible approach with the rule-making process driven by the experience of users to create a process based on user need. 
The Approach to Rule Construction Supporting the Work of the OPRC.
19. The online services and rules should be accessible, fair and simply expressed.  We believe that this distinction and the clarity of purpose is so important that it requires stipulation in statute. These guiding principles will deliver the culture change needed, as highlighted by Lord Briggs. 
20. To enable flexibility of rulemaking under the new legislative framework, the Courts and Tribunal (Online Procedure) Bill 2019 enables the OPRC to have the same rule making powers that are available to the civil, family and tribunal procedure rule committees.
21. All new court rules made by the OPRC and allowed by the Lord Chancellor will be laid in Parliament or in respect of employment tribunals by the Secretary of State for BEIS (both being referred to as the “appropriate Minister”). The OPRC will have a statutory requirement to consult any persons it considers appropriate. Online Procedure Rules must be signed by a majority of the members (three) of the Committee and submitted to the Lord Chancellor to allow or disallow the Rules. If the Lord Chancellor disallows the Online Procedure Rules then he must give written reasons to the Committee for doing so. The Lord Chancellor can refuse, if he decides but must provide reasons for doing so.  In addition, the appropriate Minister may give the OPRC written notice that he or she thinks that the online rules should include provision to achieve a specified purpose. The OPRC must make the rules within a reasonable period and in accordance with the procedure for making rules, outlined above. Although rarely used, it is a matter of expediency that the appropriate Minister should be able to direct the Committee to make rules, which might be required as a matter of urgency, without additional procedure.  

22. The approach we have taken seeks to preserve the careful balance between the constitutional responsibilities of the rule making bodies and Ministers and broadly mirrors the relationship between Ministers and the existing rule committees.  This conventional way of making rules has been in place for 20 years and, with this Bill, we seek to complement and build upon the work of the existing rule committees. 
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