Case Number: 2303291/2017

THE EMPLOYMENT TRIBUNAL

SITTING AT: LONDON SOUTH
BEFORE: EMPLOYMENT JUDGE BALOGUN
BETWEEN:

Anasova, Malgorzata and others

Claimants
AND

Southern Salads Limited (In administration)

First Respondent

Secretary of State for Business Energy and Industrial Strategy

Second Respondent

N: 25 February 2019

APPEARANCES:

No attendance, decision on the papers

Under the provisions of Rule 69, the Judgment sent to the parties on 27.2.19 is amended as set
out in block type

Attached to the judgment is a schedule of the Claimants in this claim
Judgment amended on 16 April 2019

AMENDED JUDGMENT

1. The duplicated claims of Andrejs Delvers, case no: 2303735/2017 and
Alekandrs Smirnovs, case no: 2303764/2017 are dismissed upon withdrawal.

2. The First Respondent failed in its duty to consult appropriate employee
representatives on redundancy pursuant to section 188 of the Trade Union &
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Labour Relations (Consolidation) Act 1992 (TULRCA).

3. The First Respondent failed in its duty to make arrangements for the election of
employee representatives for the purpose of such consultation, pursuant to
section 188A TULRCA.

4. The claims for a protective award are well founded.

5. The tribunal awards 90 days’ pay in respect of each Claimant pursuant to
section 189 TULRCA.

6. The other claims shall remain stayed until further notice.

REASONS

By multiple claim forms 86 Claimants bring claims for a protective award for failure
to consult on redundancy and other claims, variously of unfair dismissal, unlawful
deduction of wages, redundancy payments and notice pay. The first Respondent is
in administration and has played no active role in these proceedings. The second
Respondent has consented to the proceedings going ahead. It was agreed at a
case management hearing, conducted by me on 4 June 2018, that this hearing
would deal solely with the protective award claims while the other claims would be
stayed.

By agreement, this hearing has been dealt with on the papers, in the absence of
the parties. The Claimants’ representatives have provided a number of witness
statements, a bundle and skeleton arguments in support of the Claimants’ cases.
| have taken these into account. No documents or evidence has been presented
by or on behalf of the Respondents.

The Law

Section 188 TULRCA provides that where an employer is proposing to dismiss as
redundant 20 or more employees at one establishment within a period of 90 days
or less, the employer shall consult with appropriate representatives of employees
who may be affected by the proposed dismissals.

Section 188A provides that where there are no appropriate representatives, the
employer shall make arrangements for the election of such representatives.

Section 189 TULRCA provides that where a complaint that an employer has failed
to comply with a requirement of section 188 or 188A is well founded, a protective
award of up to 90 days pay may be made to affected employees.
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Findings of Fact

The first Respondent was, until its Administration, in the business of supplying
freshly prepared salads, vegetables, slaw and fruit to the foodservice, retail and
food manufacturing sectors across the UK.

In June 2017, due to financial difficulties, FRP Advisory, a business advisory firm,
was engaged by the first Respondent to identify potential equity investors and debt
providers. When that became impossible, the first Respondent put the business
into administration.

On 4 August 2017, notice of intention to appoint Administrators was served on
creditors and on 16 August 2017, Administrators were appointed.

Immediately following the appointment of the administrators, nearly all of the first
Respondent’s 292 employees were dismissed by reason of redundancy, with the
remaining dismissed not long afterwards.

The first Respondent did not recognise a trade union or have other appropriate
representatives with whom it could inform and consult with on behalf of the
workforce. Further, the first Respondent had made no arrangements for the
election of such appropriate representatives.

Conclusion

| am satisfied from the evidence that the number of employees dismissed in one
establishment exceeded 20 and that the dismissals occurred without any collective
consultation on redundancy. The Claimants are therefore entitled to a protective
award.

In deciding on the amount of the protective award, | have borne in mind the case of
GMB v Susie Radin Ltd [2004] EWCA Civ 180 That case reminds us that the
purpose of the award is punitive rather than compensatory and, in assessing the
level of award, the focus should be on the seriousness of the employer’s default.
Where there has been no consultation at all, the maximum period of 90 days
should be awarded and only reduced if there are any extenuating circumstances. It
does not matter that consultation would have made no difference.

In our case, there has been a total failure to inform or consult so the default can
rightly be described as of the utmost seriousness. As the first Respondent has not
participated in these proceedings, there have been no extenuating circumstances
presented that the tribunal can take account of. In those circumstances, the
tribunal makes the maximum award of 90 days’ pay in respect of the Claimants.
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Southern Salads (in administration)

List of claimants represented by Unipnline

Leonard Thomas Hemmings
Viadimirs Marics
Alicja Malgorzata Pulawska
Marcin Grzywacz
Thomasz Kilan

Sima Petroniene
Valdas Dirmontas
Aleksandrs Smirnovs
. Ayshe Ahmed

10. Alicja Malucka

11. Barbara Sekula

12. Emllia Synowiec

13. Andrejs Delvers

14. Adam Olejnik

15, Arkandiusz Witkowsk!
16. Damian Woznica

17. Danlel Zhelyazkov
18, Ismail Mollov

19, llgvars Skraba

20, Ivan Viaev

21, Krzysctof Bronowicki
22, Konrad Brzezinski
23. Konrad Synowiec
24. Krystian Tokarczyk
25, Kryzyztof Tyka

26. Marcin Gruszka

27. Mark Kingsnorth

28, Mateusz Pytlinski
29. Maclej Radkowski
30. Mateusr: Szewczuk
31. Marek Tomezak

32. Paul King

33. Rafal Kublak

34, Robert Staniszewski
35. Roman Woznica

36. Sylwester Jezierski
37. Stawomir Polniaszek
38. Tomasz Lewandowski
39. Tomasz Szpiega

40, Witeld Maclejowski
41, Zbigniew Polniaszek
42. Zbigniew Wyborski

CENO WM bW N

2303506/2017
2303507/2017
2303508/2017
2303508/2017
2303510/2017
2303511/2017
2303512/2017
2303368/2017
2303357/2017
2303368/2017
230336972017
2303370/2017
2303371/2017
2303372/2017
2303373/2017
2303374/2017
2303375/2017
2303376/2017
2303377/2017
2303378/2017
2303379/2017
2303380/2017
2303381/2017
2303382/2017
2303383/2017
2303384/2017
2303385/2017
2303386/2017
2303387/2017
2303388/2017
2303389/2017
2303390/2017
2303391/2017
2303392/2017
2303393/2017
2303394/2017
2303395/2017
2303396/2017
2303397/2017
23033%8/2017
2303393/2017
23034002017
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43, Anns Kozieradzka 2303401/2017
44, Karina Woznica 2303402/2017
45, Marzena Woznica 2303403/2017
6. Agnieska Rewers 2303404/2017
47. Adam Wellle 2303405/2017
48. Jaroslaw Grzywacz 2303406/2017
2 A A
List of duplicated claims, regresented 4 Unioaline; which cafi be removed from the multicle
‘ / 4 / x"
% Leonard Thomas Hemmings 2303326/2017
/2. Viadimirs Mdrics 2303327/2017
3. Alicja Malgorzata 2303251/2017
4, Aleksandrs Smirnovs 2303252/2017
5. Martin Grzywacz 2303293/2017
6. Tomasz Kilan 2303294/2017
7. Sima Petioniens 2303295/2027
8. Viadas Dirmontas 2303296/2017
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Multiple Schedule
Mulriple: 5382 - Southern Salads Limited (in Administration)

Cave Number  Case Name

23035902017 Mmmmmmmsmmu(mmmwmuom
230373272017 w&mﬂumuMScuﬂ\anSMwnM(hAduhﬂmlm)&M
23037332017 wwm*mwwlw(mmnimuo‘m
23037342017 Mr Jotiz Blatt -v- Scuthem Saleds Limbed (in Adwinistration) & Others
23057352017 Mr Andrsfs Defvers -v- Southem Salods Lamited (in Adminisration) & Others
2037562017 Ms Kamila Deiedzicesk v Scuthemn Salods Limited (In Adminisration) & Cthers
BBIIT017 M Ivaylo Gelow «v- Southern Salads Limited (i Admmistration) & Others
230373872017 ManhOdnu-wS«nunSdmLhdmd(&:MmhMm)&Mm
23037392017 Mr Luiasz Golema -v- SomhnSM;Limlud(thiuM)&Odws
23037402017 Muoumm-v-sm&mmw(iumw\)cmm
23057412017 Mir Viadimirs Gurinovies «v- Southern Salads Limited (In Adminlsracion) & Others
2037422017 Mr Richaed Haywesd -v- Sauthen Saleds Limited (in Adminlsomion) & Orbars
23037432017 Mrs Sylwis Korzendewska - Southen Salacs Limited (In Administration) & Others
230374472017 Mr Krzysetof Xorzessewski -v- Southern Salads Limited (in Administration) & Others
23037452017 Miss Anna Krajnisk - Scuthem Salads Limited (In Administration) & Others
BO3T462017 Mmmxmmmmwm:d(mmmm&m
230374772017 M Anthomy Morant -w Scuthem Salnds Lt (in Admlnistration) & Others
23037482017 womaowq-v-s«sms;umm Administrazion) & Others
23037392017 Miss Hieah Paler v Southam Selads Limlted (in Administratica) & Others
23037502017 Miss Vicsaria Persons -v- Southern Siads Limited (in Administration) & Others
BABT5N2017  Mr Admes Percy - Scuthen Salade Limiced (in Admimistration) & Others
I0ITS22017  Mar Marek Pitonsk -v- Scathem Salsds Limited (in Administrwtion) & Othary
230375372017 wmrm*-wmmmmmmm)aous
23037542017 Mr Rastislay Pitensk -v- Southem Salsds Limitsd (in Administration) & Oders
23037552017 Mrs Alla Psticovs «v- Scutbem Salacs Limited (n Adinisration) & Others
230375672017 Mrs Magdalens Porcrymsia <v- Southen Salads Limited (In Administratkn) & Others
Z3057STR0IT  Mr Mariusz Poremm sl -v- Southen Salads Limited (in Administration) & Omers
23037582017 Ma Leens Proops -+ Soothem Selads Limited (n Acminisiration) & Ofes
23037592017 Mr Jemds Puspurs v Seuthen Saleds Limited (in Adwinistrasion) & Others
23037602017 Mrlan Roden - Scuthem Salads Limited (in Admirdstraticn) & Others
23037612017 Mr Akdeldium Sesih v~ Scuthern Salzds Lim¥ied (in Administration) & Otbers
230376272017 Mr Khurram Shehzd - Southern Szlads Limited (in Administration) & Others
BOITEN01T  Mrs Dimks sw-wmmm(mmmmm&oum

23037652017 Miss Marte Sows -v- Sodthem Saleds Limbeod (in Admli sraion) & Offyers
23037662017 Miss Ivatina T30kevs -v. Southem Selads Limited (0 Administation) & Others
27672017 Mr Rassell Weedie -+~ Southers Salnds Limited (it Administrmticn) & Others
23037682017 Ms)nsu-v&uu-v-swnmmmiud(lnmhiwm@&oh
B0ITEX2017  Mry Malgorzat Zakierska v Southern Salads Limited (In Administration) & Others
23037702017 Mr Piotr Zelderski -v- Southam Salecs Limited (in Adminigiration) & Others
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