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UKHospitality response to consultation on enforcement of employment rights recommendations

UKHospitality is the voice of hospitality across the UK, representing a sector spanning bars, coffee
shops, contract catering, hotels, nightclubs, pubs and visitor attractions. The sector is a major
contributor to the UK economy, employing 2.9 million people and generating £130bn in economic
activity, while paying £38bn in taxation to fund important local and national services. Hospitality is
the 3rd largest private sector employer in the UK; double the size of financial services and bigger
than automotive, pharmaceuticals and aerospace combined.

The hospitality sector is reliant on its high-quality workforce to deliver great customer experiences
and business growth. Ensuring that workers have a great experience is crucial to the sector and is an
area where businesses are doing a substantial amount of work. For the vast majority of employers
in this sector we do not believe the issues raised are an issue but we wish to highlight some
important points:

e UKHospitality welcomes the intention to ensure enforcement of employment rights

e Customer service and human interaction is critical to hospitality

e Hospitality is working hard to improve its reputation and the experiences of its workforce

e Business seeks clarity from Government but also stability in enforcement

e NMW experience suggests that state enforcement can have unintended, and unfair,
consequences

e Naming of non-compliant companies should exclude technical breaches

e Simplification of proceedings should be welcomed by employers and employees

e Vast majority of businesses want to be compliant and penalties should be proportionate

State-led enforcement

1. Do you think workers typically receive pay during periods of annual leave or when they are
off sick?

Following consultation with members we believe that workers within the hospitality sector typically
receive pay during annual leave or during periods of sickness, however we do not have detailed
information on this issue. It is important that Government has a full extent of the scale of any
problem before any additional measures are implemented.

2. Do you think problems are concentrated in any sector of the economy, or are suffered by
any particular groups of workers?

Anecdotal evidence suggests that there are certain sectors where this may be more of a problem,
but we do not believe it significantly affects hospitality. Given this, we agree with the consultation
that any measures introduced must be targeted so as not to unfairly burden legitimate businesses.

3. What barriers do you think are faced by individuals seeking to ensure they receive these
payments?

A lack of information could be a real hinderance to individuals in this situation. Improved guidance
from Government and businesses would help this.
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4. What would be the advantages and disadvantages for businesses of state enforcement in
these areas?

There could be some advantages for legitimate businesses due to enforcement against rogue
operators who are not following the current rules.

There is the risk of several disadvantages, most importantly around the variation in enforcement
policy by HMRC. We have multiple examples of inconsistent enforcement under the NMW
Regulations and this has proved chaotic for the sector. Businesses that believed they were fully
compliant were found not to be on inspection, on technical grounds. The rules have morphed, and
this has led to businesses regularly having to change their own processes. This must be avoided in
any future state enforcement with clear guidance at the start if enacted.

Inevitably state enforcement adds greater bureaucracy and cost to business. For hospitality sites
with multiple units this could involve a huge amount of additional administration to monitor
compliance and to satisfy an audit if it occurred.

We would also caution against widening the remit of HMRC until it can be demonstrated that HMRC
can apply consistency in their enforcement practices. This is patently not the case currently with the
NMW Regulations.

5. What other measures, if any, could government take to encourage workers to raise concerns
over these rights with their employer or the state?

As per question 3 we would welcome greater guidance in this area for employee and employer to
ensure that the system is working efficiently. Additionally, ACAS could play a more high-profile role
though this would have a cost to Government. Advice to doctors and other medical staff about how
to assist those with sickness to raise concerns may also be worthwhile.

Enforcement of employment tribunal awards

6. Do you agree there is a need to simplify the process for enforcement of employment
tribunals?

Yes, the current system can be confusing for both employee and employer. From the employer
perspective a simplification of the process by which penalties can be requested has the benefit of a
need to understand fewer processes while the employee can still benefit from an easier route. We
also support the principle that the process should made as easy as possible for successful claimants.
Such cases should be resolved as soon as feasible.

7. The HMCTS enforcement reform project will improve user accessibility and support by
introducing a digital point of entry for users interested in starting enforcement proceedings.
How best do you think HMCTS can do this and is there anything further we can do to
improve users’ accessibility and provide support for users?

UKHospitality welcomes the digitisation process and believes that this will make life easier for those
claiming a tribunal payment.

The basis for the reform project seem very sensible but there is also a need to take into account the
views of business. There should be a way of informing the business at the earliest opportunity that
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enforcement proceedings have been invoked. All necessary information must be provided at this
point, so the employer understands what is being requested.

8. The HMCTS enforcement reform project will simplify and digitise requests for enforcement
through the introduction of a simplified digital system. How do you think HMCTS can
simplify the enforcement process further for users?

As per the previous two questions, it is critical that there is a simple and transparent system in place
where both parties are aware of their rights and responsibilities.

9. The HMCTS enforcement refarm project will streamline enforcement action by digitising and
automating processes where appropriate. What parts of the civil enforcement process do
you think would benefit from automation and what processes do you feel should remain as
they currently are?

We would support as much digitisation as possible but any formal request for funds should be made
to the registered company address to avoid any instances of non-payment in error.

10. Do you think HMCTS should make the enforcement of employment tribunals swifter by
defaulting all judgments to the High Court for enforcement or should the option for each
user to select High Court or County Court enforcement remain?

We believe the dual option should remain. The minimum cost option should be the optimal route.

11. Do you have any further views on how the enforcement process can be simplified to make it
more effective for users?

N/A.
Establishing a naming scheme

12. When do you think it is most appropriate to name an employer for non-payment (issued
with a penalty notice / issued with a warning notice/ unpaid penalty/ other)?

We would support the Government view that the issuing of a penalty notice is a fair point at which
the naming could apply, subject to a robust methodology to ensure that the employer is made
aware of the non-payment notification. The consultation suggests that 42 days would be allowed to
elapse from notification to BEIS by the employee, but this needs to incorporate the time that the
employer has to respond if this is to act as an encouragement to pay the penalty.

13. What other, if any, representations should be accepted for employers to not be named?

From experience of the NMW naming process we strongly believe there are grounds where business
should be exempted from naming where the breach is purely technical and is not carried out
intentionally. In an idea! world this would not be an issue as there would be clear guidance on the
rules, but this is not always the case. Where employers have acted in good faith there should be no
grounds for naming unless there is clearly an intention not to pay, a measured approach needs to be
taken.
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14. What other ways do you think government could incentivise prompt payment of
employment tribunal awards?

Greater mediation between the two parties and a less hostile approach to enforcement activity.
Public procurement could be one method.

Awards and penalties at employment tribunal

15. Do you think that the power to impose a financial penalty for aggravated breach could be
used more effectively if the legislation set out what types of breaches of employment law
would be considered as an aggravated breach?

We believe that extra penalties should only be applied where there are clear grounds for this to be
the case. Therefore, clarity in regulations would be welcome but should start from the point that the
vast majority of businesses will not be breaching legislation at all, and if they have they are unlikely
to be doing so again. The assumption should therefore be against aggravated breaches.

16. Is what constitutes aggravated breach best left to judicial discretion or should we make
changes to the circumstances that these powers can be applied?

There needs to be a huge amount of care given to the characteristics of aggravated breaches. We
genuinely do not believe that this will be an issue that affects the hospitality sector but are
concerned about the impact of legislative and enforcement ‘crawl’ that expands the intention of law
into other areas.

Overall, we believe that some mandated criteria for aggravated breach should be developed and
should form the basis of any decision, taking into account the realities of the employer/employee
relationship and the nature of work.

17. Can you provide any categories that you think should be included as examples of aggravated
breach?

The consultation lists several examples, and these seem ample. Broadly we see limited scope for
aggravated breaches in hospitality.

18. When considering the grounds for a second offence breach of rights who should be
responsible for providing evidence (or absence) of a first offence? Please give reasons for
your answer.

We believe the onus should be on the employer to demonstrate their view on whether a particular
case is a first judgment. The system should not be designed to encourage employees to look for
‘second offences’. If there is a breach that affects the individual then they should be fully entitled to
raise this at tribunal, but they should not be financially rewarded, or indeed incentivised to penalise
their employer, on the basis of the second offence.

19. What factors should be considered in determining whether a subsequent claim is a ‘second
offence’? e.g. time period between claim and previous judgment, type of claim {different or
the same), different claimants or same claimants, size of workforce etc.

Several factors need to be considered here and, again, the assumption should be against a
deliberate second offence. From a timing perspective it would not be appropriate for a second
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offence to be brought without sufficient time for the employer to effect recourse for the original
penalty. It takes time to adjust contracts, working arrangements and business models and so
therefore it would not be appropriate to claim a second offence within a reasonable period of
adjustment.

The claim would have to be the same, or very close, to even consider justifying a second offence. In
addition, the type of claimant is important, for example if the claimant came back after a reasonable
time period with no changes to their circumstances that would clearly be an aggravated breach.
Though this is probably dealt with by time period and type of claim. In terms of the size of the
workforce it may be that a larger company needs a longer period to change circumstances due to
the complexity that involves, while a smaller company may also struggle to receive the advice they
feel is necessary to rectify the situation effectively.

Overall, it is clear this is very complex, and there is no simple answer.

20. How should a subsequent claim be deemed a “second offence”? e.g. broadly comparable
facts, same or materially same working arrangements, other etc.

The same working arrangements should be the main reason for a second offence as this is clearly
where the focus of the Taylor Review was. If an employer makes a change as a result of a tribunal
hearing that has been requested and that is deemed ‘materially same’ then that would be very
unfair on the employer and could discourage incremental change. It could also fundamentally
undermine the basis of a business overnight if they needed to make a major change in a short space
of time, thereby endangering jobs.

21. Of the options outlined which do you believe would be the strongest deterrent to repeated
non-compliance? Please give reasons a. Aggravated breach penalty b. Costs order c. Uplift in
compensation

Repeated non-compliance is clearly not acceptable, depending on how that is defined. Of the three
options we would favour uplifts in compensation. However, as stated above, this should not be a
mechanism to incentivise cases against employers that have already received a penalty. There could
be some hybrid option whereby compensation is paid to a charitable fund or is used for more
productive purposes than encouraging complaints. There is no reason why subsequent claimants for
compensation should be entitled to more than the original claimant so this revenue should be
diverted elsewhere.

22. Are there any alternative powers that could be used to achieve the aim of taking action
against repeated non-compliance?

N/A
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