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lntroduction

The Union of Shop, Distributive and Allied Workers (Usdaw) is the UK's fifth largest Union
with over 430,000 members. Most Usdaw members work in the retail sector, however, the
Union also has many members in transport, warehousing, distribution, food manufacturing,
call centres, chemicals and other trades.

Usdaw welcomes the opportunity to respond to the BEIS consultation on the
recommendations in the Taylor Review of Modern Working Practices on enforcement of
employment rights. The Union submitted evidence to the review and has followed with
interest the response of Government.

Significant changes in the labour market are contributing to eroding employer accountability
and making it increasingly difficult for workers to enforce their basic rights. Much of the
media attention on the Taylor Review has been in regards to the gig economy, bogus
self-employment and the growth of zero-hours contracts. Though there is much focus on
zero-hours contracts, short-hours contracts can be just as exploitative.

While Usdaw welcome that the recommendations of the Taylor Review are a step in the right
direction, the Government have been slow to act and the proposals for enforcement fall well
below what Usdaw and other unions have been calling for.

Usdaw supports the need for state-led enforcement in the face of widespread
non-compliance with regulations. The burden of enforcing basic rights to holiday and sick
pay lies disproportionately with individuals and it is our view the state should be responsible
for the enforcement of these rights for vulnerable workers (who have received successful
court judgments).

Unionised workplaces are far more likely to comply with statutory employment rights.
Employers are more likely to engage with employees and unions, and have robust internal
procedures to resolve grievances without the need for escalation. Where employers do fail
to engage with individuals and the Union to reach a resolution, Usdaw members have
access to legal assistance with employment tribunal claims.

However, there is a wider picture where millions of workers in low paid, low hours work
unrepresented by Unions are being abused and exploited by employers failing to comply
with statutory employment rights.

The director of Labour Market Enforcement, David Metcalfe cited the decline in trade union
over the last 30 years as one of the key challenges to enforcing regulations.

A key recommendation of the Matthew Taylor Review into Modern Working practices
outlined 'Government should work with lnvestors in People, Acas, Trade Unions and others
with extensive expertise in this area to promote further the development of better employee
engagement and workforce relations, especially in sectors with significant levels of casual
employment'.

Therefore the Government needs to recognise the important role unions and collective
bargaining play in ensuring workers' rights and improving terms and conditions of
employment and aim to strengthen employee voice through trade unions.
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Usdaw are disappointed that key recommendations made by the review are not being taken
forward and we would strongly urge Government to reconsider their stances on the
following:

Free employment tribunals for determination of employment status. Usdaw believe
that individuals should be able to bring a tribunal case for determination of employment
status free of charge. Government reluctance to take this fonrard seems to demonstrate
they are not seriously committed to removing barriers that restrict individuals in low paid
and insecure work from being able to enforce their rights.

a

a Reversal of the burden of proof in employment tribunal cases where employment
status is in dispute. lt is Usdaw's firm view that the burden of proof should be reversed
in these cases. An individual must produce significant evidence in order to bring a status
claim to the employment tribunal, if their claim is accepted, the burden of proof should
pass to the employer.

a

a

Usdaw notes the scope of the consultation is narrow and believes it is impossible to look at
employment regulations within such small parameters. The Taylor Review did not contain a
full analysis of the issues faced by workers in current labour market and missed several
opportunities to explore wider ranging reforms that would address more systemic problems
facing workers today.

Usdaw are supporting recommendations made by the TUC in the report'Shifting the Risk' for
a number of improvements that would restore accountability of employers for compliance
with statutory regulations in the wider labour market:

Joint and several liability for parent companies so companies have to take responsibility
for maintaining minimum law standards in their supply chains.

lncreasing the effectiveness of state-led enforcement with sufficient resourcing and
extending existing licensing schemes to tackle non-compliance.

o Promoting collective bargaining as a primary vehicle to raise workplace standards.

The Government's response to the Taylor Review is, to an extent, a missed opportunity to
create greater certainty when dealing with employment and work-related disputes. To
penalise employers by way of a payment to the Government for certain wrongdoing, does
not in our view, address the real concern, which is that the tribunal service needs to provide
an accessible forum for employment disputes to be resolved. Since the abolition of
Employment Tribunal Fees, there have been increasing delays within the tribunal service,
reflecting the lack of resources available across the country. lnvestment is needed to ensure
that the delays do not become an ongoing problem, as justice delayed is as good as justice
denied, bearing in mind that many approach the tribunal when they are at their most
vulnerable, having been dismissed or they may be the victim of discrimination.

When looking to the future, the tribunal should also be part of a general reform of
enforcement services, providing easy access to relevant procedures to secure enforcement
of an ET award. This might include providing additional interest as a formal part of the
tribunal remedy, as this would encourage more Respondents to pay up on claims promptly
rather than drag them out to the end of the procedure, knowing that it is only after a
Judgment has remained unpaid that any interest falls due. A radical approach by the
Government addressing only some of these concerns would be of great benefit to all of
those who use the tribunal system on a regular basis, and it would be of the particular
benefit to individuals who rely upon the tribunal to provide an effective and accessible
remedy for their employment problems.
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This document outlines Usdaw's response to the Government's consultation questions

Questions

Section A: State-led Enforcement

Usdaw welcomes the proposal to extend the remit of the HMRC NMW enforcement team to
cover contractual and statutory holiday pay and statutory sick pay.

The burden of enforcing rights lies disproportionately with individuals and Usdaw strongly
believe that the state should be responsible for enforcement of core workplace rights. We
believe there has been a missed opportunity within the review and that state-led
enforcement should apply to all basic employment rights including statutory maternity,
paternity and adoption pay.

Q1 Do you think workers typically receive pay during periods of annual leave or
when they are off sick? Please give reasons.

ln retail there has been a shift to contracting workers for just a small number of hours
(often between 5 and 15 hours). ln manycases these contracts are being misused
and workers are not receiving the sick pay or holiday pay they are entitled to.

Some companies continue to base employee benefits on contractual earnings/hours.
Therefore, employees are losing out on certain benefits such as holiday pay. Usdaw
members on short-hours contracts are regularly working in excess of their contracted
hours, but not all of their paid hours are being included in holiday pay calculations,
such as first aid duties and overtime. Usdaw is working on a number of cases to
ensure that holiday pay is calculated in line with actual hours worked not just basic
contractual hours. ln a recent survey of our members, Usdaw identified that 64% of
them regularly work additional hours above their contract. Whilst most will now
receive average pay for Regulation 13 Holiday Pay, there is no entitlement to
average pay for any regulation 13A or additional contractual holiday entitlement.

ln order to qualify for statutory sick pay individuals must meet the lower earnings limit
of f116 which means many individuals in low paid, short-hours do not qualify. ln
2017 over two million workers earned less than €1 16 a week. lf their employer does
have a company sick pay scheme, three day waiting is almost universally applied
based on contracted hours. This means a worker contracted to one day a week
would have to be absent for four weeks before receiving any sick pay.

As a result many of our members are turning up for work when they are not well
enough to be there, simply because they cannot afford to take time off. This backs
up the view that policies with waiting days exacerbate presenteeism. Research by
the centre for Mental Health has shown that presenteeism costs employers 1.5 times
more than sickness absence through lost productivity.

There is a general lack of awareness by employers and individuals of basic statutory
rights and many individuals employed on temporary contracts or through agencies
are often unaware they are entitled to holidays or sick pay at all.

Do you think problems are concentrated in any sector of the economy, or are
suffered by any particular groups of workers.

lssues involving enforcement of basic rights to holiday and sick pay are
ovenuhelmingly concentrated in sectors of the economy that rely on low paid,
insecure work.

Q2.
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Usdaw knows there are particular issues for low paid workers, workers employed on
short-hours and flexible contracts and agency workers. All of these workers are much
more vulnerable to exploitation and breaches of their statutory rights by employers.

TUC analysis suggests two million workers are not receiving their statutory entitlement
to holiday pay. Leaving a total of €1.6 billion unpaid. Usdaw cases reflect this and we
are dealing with a growing number of cases where individuals are not receiving holiday
pay based on all their paid working hours.

Agency workers are being overused and exploited. Usdaw's survey on lnsecure Work
and Underemployment found one in five workplaces (18%) have agency workers, with
one in twenty workers (5%) reporting that at least half of the workforce in their
workplace are agency staff. Agency workers often miss out in terms of sick pay
provision and other benefits enjoyed by the core workforce.

lndividuals employed in insecure work also find it more difficult to raise issues at work.
A growing number of employers are hostile and dismissive towards workers speaking
out and individuals are afraid of losing their job. ln addition, the nature of contracts
available to insecure workers, offer far too little protection against retribution if the
worker raises an issue in the workplace.

Q3. What barriers do you think are faced by individuals seeking to ensure they
receive these payments.

Workers face a number of barriers ensuring they receive their entitlement to sick pay
and holiday pay. lndividuals in insecure employment face additional barriers due to a
combination of factors:

Many workers are unaware of their statutory rights and unsure of the routes to
challenge employers to make sure they receive them.

Workers are increasingly facing hostile work environments where challenges to
employers are met with a refusal to engage. The fear of losing their job is very
real vulnerable workers employed in insecure work.

Providing all workers with the right to a written statement outlining holiday pay and
explaining how their holiday entitlement is calculated would go some way towards
addressing this problem.

Workers employed on a range of different contracts within the same employer
mean employers and individuals are increasingly unaware what their entitlements
to holiday and sick pay are. As mentioned in Q2, individuals employed on short-
hours contracts are unaware that they are entitled to have their holiday pay based
on actual hours worked. There are employers who deliberately take advantage of
this lack of knowledge to avoid paying workers what they are entitled to.

Research has shown that migrant workers face particular problems trying to
enforce their rights. The EU Migrant Worker Project found that some agencies in
the food processing sector have taken advantage of migrant workers and denied
them their employment rights.

a

a

a

a

a

lndividuals faced with an employer who refuses to engage face the significant
emotional and financial cost associated with bringing a case to an employment
tribunal. The nature of insecure workers means they are difficult to organise and
are often left financially unable to meet these costs without the assistance of a
union.

a
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Q4. What would be the advantages and disadvantages for businesses of state
enforcement in these areas?

lmproved state enforcement would help to create a level playing field for businesses.
Effective state enforcement of basic workplace rights would ensure that exploitative
employers seeking to save on labours costs (eg by refusing to pay holiday pay) cannot
undercut employers who comply with statutory regulations.

State enforcement may also have the knock on effect of improving productivity and
performance from a workforce confident that they are not being exploited or underpaid.

Q5. What other measures, if any, could the Government take to encourage workers
to raise concerns over these rights with their employer or the state?

Usdaw support the TUC's recommendations:

lncrease resources available for state-led enforcement agencies.

It is important that enforcement agencies are properly resourced so that they can carry
out their work effectively. There should be a review of the resources at the
enforcement agencies' disposal to determine whether they have adequate resources
to fulfil their enforcement obligations. There are some key areas for concern:

The Gangmasters Labour Abuse Authority has a newly expanded remit, meaning
they will be responsible for enforcing labour market offences for roughly 10 million
working people. They previously covered 500,000 workers in the licensed sectors.

The Employment Agencies Standard lnspectorate is inadequately resourced. ln
the current year (2017118) the EAS only has a budget of 8725,000 to ensure that
23,980 recruitment agencies comply with the Conduct Regulations. They have a
total of 12 full{ime equivalent staff. The resources available to the EAS make it
impossible for them to stamp out abuse in the agency sector.

The Low Pay Commission has estimated that the 2020 target for the National
Living Wage would raise coverage from around 5 per cent of the labour force in
2015 to around 14 per cent by 2020, meaning that the HMRC NMW team will have
a larger proportion of the workforce to police. The Low Pay Commission has
between 300,000 and 580,000 people are currently being paid below the National
Minimum Wage levels.

a

a

a

a

Overall, around SQo/o of judgments go unenforced. This is usually against smaller
employers for whom enforcement is terminal for their business. ln such
circumstances, there is always a difficult decision for a claimant without the
financial backing of a trade union: if they attempt to enforce an award against a
business or individual who genuinely cannot pay then they will be personally liable
for the Sheriff Officer's fees if these cannot be recovered from the employer.
There is a much smaller incidence of payment default against claimants who are
backed by a trade union. This is thought to be because the employers know that
the Claimant will be legally represented and that enforcement action will be
supported by the trade union's scheme for legal support.

Compared with other countries in Europe, the UK enforcement agencies are
inadequately resourced. For every 100,000 workers the UK has 0.9 labour market
inspectors (excluding health and safety inspectors). ln France, there are 18.9
inspectors for every 100,000 workers.

a
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Effective implementation of any of the suggestions of the Taylor Review will be
affected by ongoing resource issues generally across Government departments
including the closure of HMRC offices under the Government's 'Building our Future'
proposals, which will have a particular impact on NMW enforcement. PCS report
that in February 2018, while the Government was responding to the Taylor Report,
HMRC was closing the offices of HMRC Cambridge and HMRC Oxford, with the
consequent loss of the NMW enforcement teams in these offices. The skills and
experience that are needed to retain to effectively'police' holiday pay are being lost
as people take redundancy. There are also NMW enforcement teams in HMRC
offices at Leicester, Stockton, Exeter, Maidstone, Aberdeen, East Kilbride,
Sheffield, Bradford and Portsmouth all threatened with closure.

There are also ongoing issues regarding staffing levels at Acas, in light of the rise
in tribunal applications following Unison's win in the Supreme Court.

More proactive state-led enforcement

Most enforcement activity is triggered by complaints made to the state enforcement
agencies, particularly in respect of Employment Agency Standards (EAS). HMRC's
NMW team also prioritises complaints, but now also undertakes some proactive
behavioural and enforcement work. Whilst complaint-based work is important, a
supplementary, targeted, proactive approach to enforcement could also reap
enormous benefits, as HMRC's results show. This is particularly true in sectors where
workers are unware of their rights or too afraid to raise complaints through fear of
reprisals.

Strengthen employee voice and rights to collective bargaining.

Collective bargaining remains the best way to protect and enforce workers' rights.
There is a strong correlation between collective bargaining and lower levels of
non-provision of holidays. ln 2015, only 2.7o/o of workers covered by a collective
agreement reported no paid holiday entitlement, compared with 6.1% of those who
were not covered.

The Government must recognise the role of unionisation and collective bargaining in
ensuring standards of decent work. As part of our response to the consultation on
measures to increase transparency in the UK Labour Market, Usdaw is calling for
lower thresholds to statutory trade union recognition and seeking that Acas are given a
role to promote collective bargaining. The role of enforcement should not be seen as
separate from the other areas of the Taylor Report and we hope that the Government
will review all recommendations together.

Unions should also be given a right to access workplaces to tell individuals about the
benefits of joining a union.

Section B: Enforcement of Awards

Q6. Do you agree there is a need to simplify the process for enforcement of
employment tribunals? (yes/no/please give reasons).

Yes. Currently the process of making a claim to an employment tribunal is simpler,
quicker and can be done in one place online in contrast to a process of enforcing a
tribunaljudgment in cases of non-compliant employers.

a
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ln Usdaw's view the state should take responsibility for enforcing judgments in cases
of non-compliant employers. Enforcement of a court judgment should be as simple
process as possible for individuals who already went through the significant process of
making a tribunal claim against their employers and obtained a judgment in their
favour.

ln light of this it is our view there are very few, if any, situations where an employer will
be able to demonstrate any acceptable reasons for not paying a tribunal award within
a reasonable timeframe following a court judgment.

Q7. The HMCTS enforcement reform project will improve user accessibility and
support by introducing a digital point of entry for users interested in starting
enforcement proceedings. How best do you think HMCTS can do this and is
there anything further we can do to improve user's accessibility and provide
support to users.

Usdaw welcome the proposals to introduce an online entry point for starting
enforcement proceedings, and the benefits to improving efficiency and effectiveness of
the current system.

However there must be accessible routes for those without internet access or who
struggle to use a computer. Usdaw's Lifelong Learning work has highlighted that
significant proportions of our members are digitally excluded and a lack of computer
skills should in no way prohibit an individual from being able to enforce a tribunal
judgment.

Care must be given to ensure further moves towards digitalisation do not disadvantage
individuals or groups, specifically disabled workers, migrant workers, workers with low
literacy.

We believe that a positive change would be for successful claimants to be able to
notify an employment tribunal or a court about the non-payment of an award through
an online portal or by post.

A tribunal or a court should be able to retrieve all necessary information based on the
Claimant's details and employment tribunal case number details. Claimants should
have an option to choose a specific method of enforcement, if they have a preferred
one, or if not an allocated officer should review all available information (including
employment tribunal case file) and decide on a suitable enforcement method or if more
information is necessary to make such a decision to summon the judgment debtor to
the court to provide more information. Claimants should be kept updated by the court
during the process and have the ability to provide further information or request a
particular method of enforcement if there is a good reason to.

Q8. The HMGTS enforcement reform project will simplify and digitise requests for
enforcement through the introduction of a simplified digital system. How do you
think HMCTS can simplify the enforcement process further for users?

There should be proactive enforcement of unpaid tribunal awards. Enforcement of
employment tribunal awards should not be dependent on a Claimant having to make
an application to recover their tribunal award at an additional cost.

Employment tribunals should be responsible for monitoring the payment of tribunal
awards and should be given the powers and responsibility for enforcing awards. New
powers should be introduced enabling employment tribunals to recover compensation
owed to workers and to impose sanctions on employers who do not pay tribunal
awards.
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Usdaw welcomes the HMCTS's proposed reform to simplify requests, however, in line
with our response to question 7, alternative accessible routes to enforcement must be
available to those who are digitally excluded or disadvantaged.

There should be no additional and onerous court application and fees payable required
to be completed by the successful claimants to start enforcement proceedings other
than completing a short form with the purpose of notifying the court of an unpaid
award.

We believe that it would also be useful if the employer would have to provide
information about their assets to the court when responding to claims, either by
inserting an additional section in the ET3 or separate form. This would assist the court
in potential enforcement action in future. ln an alternative, an employment tribunal
should seek this information from employers who are unsuccessful at the final hearing
in em ployment tribunals.

Q9. The HMCTS enforcement reform project will streamline enforcement action by
digitising and automating processes where appropriate. What parts of the civil
enforcement process do you think would benefit from automation and what
processes do you feel should remain as they currently are.

ln our view it would be beneficial if the court would automate the process upon receiving
notification or application to enforce a judgment.

Without any additional fees to claimants an employment tribunal or a court should
upon notification of an unpaid award register judgments with the County Court or via
Fast Track System to enforce it by the most appropriate method as determined by
the court officer and/or issue Warrants of Control as a default option, unless the
Claimant indicated and/or wished to use any other particular method of enforcement.

a

a

Ql0.

a

a

lf a bailiffs efforts of enforcement pursued under Warrants of Control are
unsuccessful and/or there is no information suggesting that other methods of
enforcement might be more effective, the court should issue an order to obtain more
information from the employer or its directors.

The court should determine, upon hearing from the employer, a further suitable
method of enforcement.

ln an alternative to the above, employment tribunals could be given additional powers
to enforce its judgments and instruct county court or high court bailiffs with a process
similar to the one described above.

Do you think HMCTS should make the enforcement of employment tribunals
swifter by defaulting alljudgments to the high court for enforcement or should
the option for each user to select high court or Gounty Court enforcement
remain?

Usdaw's preference is for employment tribunals to be given responsibility for
enforcement of tribunal awards.

Failing this it is our view it would be beneficial to default all judgments to the high
court for enforcement to relieve the burden on the Claimant of enforcing a successful
judgment.
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Q11. Do you have any further views on how the enforcement process can be
simplified to make it more effective for users?

Enforcement of awards should be the responsibility of the state and the employment
tribunal system. The system should not be dependent on an individual pursuing a
claim against an employer.

The consultation does not actually reflect the recommendation in the Taylor Review
that the Government should be taking action on behalf of workers to recoup unpaid
tribunal awards. Usdaw wants the Government to accept the Taylor Review's
recommendation and take responsibility for ensuring that a successful Claimant
receives their tribunal award.

The Government should explore whether it is possible for HMRC to recoup unpaid
awards via the tax system.

Successful claimants should not be required to register their tribunal awards and
there should be no fee for registering the judgment (currently E Q. Tribunals should
be able to submit details of successful claims to a central point. Enforcement should
be automatically triggered by the state if employers fail to pay.

A successful Claimant whose employment tribunal award was not paid in time is
currently required to engage in a separate procedure to enforce a judgment and is
required to make a choice (based on the knowledge of the financial situation and
structure of the employer) over what method of enforcement she/he wants to pursue.
Each method of enforcement requires a separate court application and a payment of
a court fee.

a

a

a

a

a

a

It is Usdaw's view that a successful claimant should be able to rely on an
employment tribunal or the state to the county court or bailiff to choose the best
enforcement method, (based on the information provided by the Claimant and
obtained during the tribunal process), and file all necessary paperwork.

We believe that a positive change would be for successful claimants to be able to
notify an employment tribunal or a court about the non-payment of an award through
an online portal or by post.

A tribunal or a court should be able to retrieve all necessary information based on the
Claimant's details and employment tribunal case number details. Claimants should
have an option to choose a specific method of enforcement, if they have a preferred
one, or if not an allocated officer should review all available information (including
employment tribunal case file) and decide on a suitable enforcement method or if
more information is necessary to make such a decision to summon judgment debtor
to the court to provide more information. Claimants should be kept updated by the
court during the process and have the ability to provide further information or request
particular method of enforcement if there is a good reason to.

There should be an additional power given to state enforcers to disqualify a person
from being a director of a company in future where directors have repeatedly or
without a proper reason, failed to act on behalf of a company to pay an employment
tribunal award.

a
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BEIS research has identified that the most common reason for non-payment of
tribunal awards is because the employer against whom the claim was made has
since gone insolvent. lnsolvency legislation should be amended to ensure that
where an employer goes into liquidation, the state will fully reimburse workers for all
unpaid tribunal awards.

Establishing a naming scheme

The proposals put forward by the Government are half-hearted and in their current state
would fail to name and shame the majority of employers who fail to pay following a court
judgment.

Under the proposals BEIS will only consider naming and shaming where the tribunal award
is over 8200. Usdaw does not support this lower limit as it does not recognise the
disproportionate impact of smaller underpayments on low paid workers.

The majority of the claims taken by Usdaw members are claims for smaller amounts. Even
a very small underpayment can have a significant impact on a low paid worker; affecting
their ability to meet rent or mortgage repayments and afford basic items such as food,
essential bills, fuel and public transport to work.

The proposal effectively means that lower judgments are not considered of equal value as
higher claims. Usdaw firmly believes that all employers failing to comply with court
judgments should be named and shamed. This should not be qualified by the amount of the
tdbunal award. lt is clear that all employers will be aware of the requirement to pay the
award and any non-payment will be as a result of a wilful decision. Therefore, we see no
justification for not naming and shaming all non-payers.

Q12. When do you think it is most appropriate to name an employer for non-payment
(issued with a penalty notice/issued with a warning notice/unpaid penalty
/other)? Please give reasons.

Usdaw welcome the principle of a naming and shaming scheme but the Government's
proposals are too lenient and do not provide an effective incentive for employers to
pay.

Under the proposals outlined, employers who fail to pay following a court judgment
would have at least 42 days from the point an individual notifies BEIS of an unpaid
award before being named.

We do not believe employers who fail to pay should be permitted exhaustive
opportunities to comply following a successful judgment. Employment tribunals can
take several months to reach a judgment and often up to a year. Employers in most
circumstances will be well aware of the claim, its prospect of success and likely value.
Therefore employers have ample time to account for any court judgment in company
finances.

It is Usdaw's view employers who fail to pay following a court judgment should be
named and shamed at the earliest opportunity. Under the Government's proposals,
there is no incentive on bad employers to issue payment until 41 days from the point
an individual has notified BEIS.

Data on unpaid tribunal awards should be collected via a central system and every
quarter the details of parties who fail to pay should be named.
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Q13. What other, if any representations should be accepted for employers to not be
named? Please give reasons.

Usdaw do not believe there are any situations where representations should be
accepted for employers not to be named.

Q14. What other ways could Government incentivise prompt payment of employment
tribunalawards?

lncrease on the maximum limit. Usdaw believes that the Government proposal to
increase the limit to f20,000 does not go far enough. Award claims should be
proportionate based on the scale of the breach, the impact on the individual
worker, the number of workers affected, and the company's size, ability to pay and
record of compliance.

a

a

a

Additional powers for companies house to investigate employers who repeatedly
and deliberately avoid paying workers following a court judgment. Managers found
to be deliberately avoiding their responsibilities to employees should be barred
from holding the position of a company director.

Effective sanctions should be imposed upon all employers who fail to pay their
tribunal awards. Section 150 of the Small Business, Enterprise and Employment
Act 2015, enables the Government to impose a fine of up to 85,000 on employers
who fail to pay their awards. This fine is only imposed on employers who are
reported to BEIS by individuals who have not received their award. The principle
of imposing sanctions on employers who fail to pay their awards should be
extended to all employers who fail to pay, not just those reported to BEIS.

Public procurement rules should be amended so that employers who fail to pay
tribunal awards to successful claimants are barred from tendering for and from
being awarded contracts to deliver public services. The UK Government awards
f45 billion worth of Government contracts to private firms each year. This is an
effective lever to incentivise employers to pay tribunal awards. The TUC proposes
that it is also proposed that Regulation 57 of the Public Contracts Regulations 2015
should be amended so that a bidder who has failed to pay a tribunal award should
be prevented from participating in a public procurement procedure.

HMRC should be involved in the enforcement process. The tax system could be
used more effectively to recoup unpaid tribunal awards from employers.

Employment law infractions and naming and shaming issues should be included in
the information held on companies by Companies House (or in other publicly
available information on companies), including non-payment of the NMW or
non-payment of ET awards.

Companies should also be required to report on workforce policies and practices
within their annual report.

Section C: AdditionalAwards and Penalties

lmprovement to enforcement must focus on imposing meaningful penalties on employers
who persistently ignore their responsibilities towards employees and display marked
non-compliance with statutory regulations.

a

a

a

a



13

Additional awards and penalties must prompt action from employers to review their working
practices and provide an effective deterrent against future breaches.

Usdaw's view is that additional penalties should focus on compensating an individual.

lnitial penalties should be proportionate based on the scale of the breach, the impact on the
individual worker, the number of workers affected, and the company's size, ability to pay and
record of compliance. Repeated breaches, or continued refusal to pay awards must be
treated much more rigorously. Over the past year, all businesses have dedicated significant
resources to adhering to the requirements of the General Data Protection Regulations. This
change has been caused by the possible level of fine, equalling €20 million or 4o/o of
turnover. lt is clear that even bad employers will respond to such significant levels of fines.

Q1s. Do you think that the power to impose a financial penalty for aggravated
breach could be used more effectively if the legislation set out what types of
breaches of employment law would be considered as aggravated breach?

Usdaw believes that the Government should focus their attention on allowing
tribunals to award uplifts in compensation in these circumstances. Compensation
should take into account the circumstances of the breach, the impact on the
individual/group of individuals and the employeds ability to pay.

lf the Government proposes that tribunals should use aggravated breach penalties as
the primary sanction for employers, then these penalties should be used in any
situation where an employer has been found to breach statutory employment rights
more than once. lf an employer is found to have flouted employment law more than
once by a tribunal, they should be subject to an aggravated breach penalty.

Aggravated breach penalties should also be imposed on employers who have
unsuccessfully defended a multiple claim. For example, if 20 workers successfully
claim for unpaid holiday then an aggravated breach penalty should be imposed on
the employer.

Ql6. ls what constitutes aggravated breach best left to judicial discretion or should
we make changes to the circumstances that these powers can be applied?

The Government should make changes to the circumstances in which aggravated
breach penalties can be applied, to make it clear that:

These penalties should be used in any situation where an employer has been
found to contravene employment law more than once.

They should also be imposed on employers who have unsuccessfully defended a
multiple claim.

Ql7. Can you provide any categories that you think should be included as examples
of aggravated breach?

Failure to engage with enforcers or failure to pay subsequent tribunal awards should
result in higher penalties.

Please see our answer to Question 15 and Question 16

When considering the grounds for a second offence of breach of rights who
should be responsible for providing evidence (or absence) of a first offence?
Please give reasons for your answer.

a

a

Q18.
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ln Usdaw's view, the state should hold central records of employers who have
previously failed to pay following a court judgment, including names of relevant
company directors. This would make it easy to identify employers who have a
committed second offence of breach of rights. Claimants should also be allowed to
present evidence of a second offence at tribunal but it should not be the sole
responsibility of an individual to do this.

Q19. What factors should be considered in determining whether a subsequent claim
is a 'second offence?' Eg time period between claim and previous judgment,
type of claim (different or the same), different claimants or same claimants,
size of workforce, etc.

Usdaw believes that a second offence is the second time an employer is found to
have breached employment rights. lncreased sanctions should be imposed in any
situation where an employer has been found to contravene employment law more
than once.

Q20. How should a subsequent claim be deemed a 'second offence'? eg broadly
comparable facts, same or materially same working arrangements, other, etc.

As mentioned above, it is Usdaw's view that a second offence is a second offence
regardless of the details of the previous breach.

Q21. Of the options outlined, which do you believe would be the strongest deterrent
to repeated non-compliance? Please give reasons.

a) Aggravated Breach Penalty

b) Costs Order

c) Uplift in Compensation

Usdaw believes a combination of the above would provide the most effective
deterrent.

However our preferred measure would be an uplift in compensation to benefit the
individual or group of individuals. Aggravated breach penalties are only paid to the
state yet the impact has been felt by the individuals. An uplift in compensation would
recognise the impact of non-compliance on individualworkers.

lndividuals have already gone through the difficult and lengthy process of bringing a
case to employment tribunal. The employer's refusal to pay following a court
judgment in their favour only exacerbates and extends the impact of the
underpayment.

Clearly there are costs to the state associated with enforcing non-compliance and the
state should have the ability to recoup this cost. Aggravated breech penalties can
form an effective deterrent if they are used. However only 20 aggravated breach
penalties have been issued since 2014 so it is unlikely that employers see this
penalty as a realistic risk.

To be an effective deterrent against future breaches any penalty must not be
insignificant to the employer.

Usdaw is in favour of much higher financial penalties that place meaningful sanctions
on employers in line with those employers will face if they are found to be non-
compliant with the new GDPR Regulations.
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Q22. Are there any alternative powers that could be used to achieve the aim of
taking action against repeated non-compliance?

ln the gig economy, traditional forms of collective bargaining are limited. The remote
and isolated nature of atypical workers makes it difficult to raise problems through the
normal mechanisms.

The Government must recognise the role of unionisation and collective bargaining in
ensuring standards of decent work.

There is a strong correlation between collective bargaining and lower levels of
non-provision of holidays. As noted above, in 2015, only 2.7o/o of workers covered by
a collective agreement reported no paid holiday entitlement, compared with 6.1% of
those who were not covered.

While an employer can ignore the views of a single worker, when workers come
together in a union, employers have to listen. Collective bargaining raises pay and
improves terms and conditions of work for all workers.

There is a body of evidence showing that unionised workplaces with high levels of
workforce engagement are more productive workplaces. A Gallup survey of
business has shown that employers who score in the uppermost quartile are in terms
of worKorce engagement are 18% more productive than those in the lowest quartile.

We support the recommendations in the Taylor Review concerning lnformation and
Consultation of Employees (lCE) Regulations. The review recommends that the
regulations should be extended to include employees and workers and that the
threshold for implementation should be reduced, from 1oo/o to 2o/o of the workforce
making the request. As already stated, we believe that the same thresholds should
be in place for statutory trade union recognition.

Usdaw recognises the value of the information and consultation between an
employer and representatives of the workforce. Any process that opens up the
channels of communication between the employer and the workforce is important.
Usdaw believes that such information and consultation will reap most benefit when
conducted with an independent trade union who also has collective bargaining rights.

Unions should also have a right to access workplaces to tell individuals about the
benefits of joining a union.

Summary

It will be clear from our response that the limited scope of the Taylor Review and BEIS
proposals do not go anyruhere near far enough in addressing the issues facing employees
struggling to enforce basic statutory employment rights in the current labour market.

The numbers of individuals employed in insecure work is growing. Recent research by the
TUC found 3.8 million UK workers are in insecure forms of employment, 11.9% of the
workforce. Without effective state-led enforcement, statutory employment rights will continue
to be undermined and exploited by non-compliant employers and vulnerable workers will
continue to be denied their basic working rights.

Usdaw urges the Government to take strong action on enforcement of employment rights
based on the responses given.
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