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Background to our consultation response

In preparing this response, we have focussed on answering those questions where we feel we can
genuinely add insight. As a law firm primarily acting for “employer” clients, we may have less direct
experience of issues faced by workers than others responding to this consultation.

Should the reader require any further detail about matters covered by our response, the contributors

would be very happy to have such a discussion. Please contact Peter Finding on
peter.finding@taylorvinters.com who will be able to assist.

TAYLOR VINTERS LLP

16 May 2018
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Section A: State-led enforcement

1. Do you think workers typically receive pay during periods of annual leave or when they are
off sick? Please give reasons

Based on our knowledge of clients’ practices we consider that workers typically receive pay
during periods of annual leave or when they are off sick. Some of our clients also offer workers
enhanced sick pay packages over and above the entitlement to Statutory Sick pay ("SSP”) and
enhanced holiday entitlements.

We, however, also understand that there are wider issues including the likelihood that some
employers continue with certain practices such as paying “rolled up” holiday pay and/or not
properly calculating pro rata holiday entittements for those individuals who are subject to
alternative working arrangements (e.g. zero hours contracts).

It should also be acknowledged that the rules relating to calculation of holiday pay are complex, in
light of domestic and EU case law developments in recent years, particularly for workers who
have variable hours and/or variable pay. Different approaches apply to different categories of
leave, depending on whether rights relate to statutory holiday deriving from the EU Working Time
Directive, additional statutory annual leave provided under the UK Working Time Regulations or
the employment contract. Although this is a different issue to employers simply refusing or
neglecting to pay holiday pay at all, the government should give some consideration to simplifying
these rules to reduce the risk of employers inadvertently underpaying workers for periods of
annual leave.

We are aware that for some individuals there is a motivation to enter into arrangements as
contractors/consultants even though such arrangements may not be an accurate reflection of the
relationship and the reality is that an employment or worker relationship exists. The perceived tax
advantages of these arrangements may trump any concerns such individuals may have about
rights to holiday pay and or an entitiement to SSP.

2. Do you think problems are concentrated in any sector of the economy, or are suffered by
any particular groups of workers? Please give reasons

We have not directly encountered a concentration of problems in any particular sector of the
economy.

The media has created the impression that workers who perform low skilled and/or low paid tasks
are more likely to be taken advantage of by their employers. We suspect, however, that this is not
always the case and much will depend on the individual culture of a particular business. Recent
case law suggests that some businesses operating in and around the 'gig economy’ have not
classified their workers’ status correctly and those workers are therefore losing out on SSP and/or
holiday pay.

Ultimately, there is a clear dividing line between those who provide flexible labour as a lifestyle
choice and those for whom there is no alternative. Emerging business practices such as the
growth of the gig economy and the increased use of zero hours contracts work well for many, but
not for all. For those falling outside the classification of “employee” and who have an alternative
working status through necessity rather than choice, the risk of exploitation is likely to be
increased.

As we will touch on later in this submission, we consider that a lack of education regarding

statutory entitlements and the lack of a cost-effective way for individuals to enforce such rights is
more likely to affect those workers who are performing low paid and low skilled tasks.
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3. What barriers do you think are faced by individuals seeking to ensure they receive these
payments?

A lack of education regarding basic entitlements and the lack of a cost effective way to pursue an
employer to ensure such entitlements are received is likely to prevent workers from formally
challenging any such malpractices.

Fear of “victimisation” {not necessarily falling within the strict legal definition) is also a concern for
many workers who may therefore be discouraged from raising issues regarding their entittements
to holiday pay and/or SSP.

Finally, enforcement of these rights is not a straightforward process and our understanding is that
individuals will often not know whether such complaints should be made to government
authorities or through the employment tribunal. This may act as a barrier to workers seeking to
enforce their rights.

4. What would be the advantages and disadvantages for businesses of state enforcement in
these areas?

It is hoped that the cost and time spent dealing with a state investigation would be less than that
spent defending a claim through the tribunal system. If one state agency deals solely with this
type of complaint, this may streamline the process and make it more efficient if they are dealing
with the same issues repeatedly.

It is possible that employers would face a higher volume of state investigations compared to the
number of tribunal claims brought if employees feel that complaining to a government authority is
less intimidating and more accessible than bringing a tribunal claim. This may mean further
management time spent dealing with such investigations. There may also be a greater number of
vexatious complaints brought to a state authority rather than to tribunal if it is more accessible, so
we recommend that there is a sifting process in place before an employer is investigated.

5. What other measures, if any, could government take to encourage workers to raise
concerns over these rights with their employer or the state?

Greater efficacy of enforcement could lead to more concerns being raised, as workers may well
be more confident that doing so will lead to a feasible resolution.

The authorities should take a proactive and targeted approach to enforcement in high risk areas,
particularly where there has been a historic pattern of failures to pay the National Living/National
Minimum Wage (which may indicate other areas of non-compliance). It is hoped that the
extension of powers for the Gangmasters and Labour Abuse Authority to cover all workers
regardless of whether they are engaged through an employment agency or have a direct
contractual relationship with an employer, will increase communications between government
agencies and improve working conditions for those working in high risk areas of the economy.

Educating workers about their rights should be a priority. It is clear that making the most
vulnerable aware of their basic entitiements should encourage workers to raise concerns.

An additional step could be for businesses to be required to put in place (and publicise) a
whistleblowing policy to encourage workers to report poor working conditions (from a defined set
of categories), either to their employer or to an independent inspectorate with the power to
conduct unannounced site visits to check compliance (such as the Gangmasters and Labour
Abuse Authority). Should this approach be introduced, we would suggest such an inspectorate
operates a sift system in order to limit the scope for vexatious or unmeritorious complaints from
disrupting businesses unduly.

Having an ombudsman-like authority (as exists in Australia in the form of the Fair Work
Ombudsman https://www.fairwork.gov.au/) may encourage workers to bring complaints to light as
it may seem less threatening to the worker than going through court proceedings.
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Section B: Enforcement of awards:

Simpler Enforcement Process:

6. Do you agree there is a need to simplify the process for enforcement of employment
tribunals? Please give reasons

We primarily act for “employer” clients. However, it is our view that if an award is made against an
employer (unless subject to an appeal) that award should be paid to the claimant without unnecessary
delay.

We consider that there is a need to simplify the process for enforcement. The two-stage process of
enforcement is unnecessarily cumbersome and the variety of alternative methods of enforcement
creates ambiguity and confusion amongst beneficiaries of tribunal awards.

7. The HMCTS enforcement reform project will improve user accessibility and support by
introducing a digital point of entry for users interested in starting enforcement
proceedings. How best do you think HMCTS can do this and is there anything further we
can do to improve users’ accessibility and provide support to users?

We are not in a position to comment on this question.

8. The HMCTS enforcement reform project will simplify and digitise requests for enforcement
through the introduction of a simplified digital system. How do you think HMCTS can
simplify the enforcement process further for users?

We are not in a position to comment on this question.

9. The HMCTS enforcement reform project will streamline enforcement action by digitising
and automating processes where appropriate. What parts of the civil enforcement process
do you think would benefit from automation and what processes do you feel should
remain as they currently are?

We are not in a position to comment on this question.

10. Do you think HMCTS should make the enforcement of employment tribunals swifter by
defaulting all judgments to the High Court for enforcement or should the option for each
user to select High Court or County Court enforcement remain?

We believe this may have significant cost implications, as proceedings in the High Court are
commonly considered to be more expensive to litigate. Additionally, if all judgments are to be
enforced by High Court by default, this would presumably increase the volume of work at the High
Court and could slow the process down, thus not achieving the goal of a swifter enforcement.
Therefore, we would favour retaining the existing option for either High Court or County Court
enforcement.

11. Do you have any further views on how the enforcement process can be simplified to make
it more effective for users?

As there are several different ways in which tribunal decisions can be enforced, it is essential that
users understand their options and which method of enforcement may be most appropriate in the
circumstances.

The two-stage process of notifying BEIS to request a warning notice and penalty notice, followed by
the need to apply to court could be simplified into a one-stage process.
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Establishing a naming scheme

12. When do you think it is most appropriate to name an employer for non-payment (issued
with a penalty notice / issued with a warning notice/ unpaid penalty/ other)? Please give
reasons

The government’s suggestion of naming an employer once a penalty notice has been issued seems
appropriate.

Naming upon being issued with a warning notice could be premature, as 28 days is a relatively short
period following the employee notifying BEIS. Giving the employer a warning before naming should
mean that sufficient time is given to the employer to remedy the non-payment and naming will be
properly targeted towards those that wilfully fail to pay.

We consider that waiting until a penalty has not been paid, however, would undermine the objective of
incentivising prompt payment. It may also create a link between the naming scheme and the failure to
pay the penalty, whereas we understand that the main purpose of naming employers is to identify
those who have not paid tribunal awards to successful claimants.

13. What other, if any, representations should be accepted for employers to not be named?

We agree with the government’'s suggestions. However, the government should also consider that
some respondents in employment tribunal proceedings may be individuals (particularly in
discrimination cases, where a claimant can pursue both the employing entity and named individual
respondents). Therefore, the representation that naming “carries a risk of personal harm to an
individual, their family or other employees” should be clarified to allow individual respondents to rely
on the risk of harm to themselves or their own families.

14. What other ways do you think government could incentivise prompt payment of
employment tribunal awards?

Notifying employers at the time of judgment that they could face a financial penalty for late payment
and/or publicly named so that they are aware of this before being issued with a warning notice or
penalty notice may incentivise prompt payment.

As well as issuing the employer with a penalty which is payable to the state, the employer could be
required to pay additional compensation to the claimant in the event of late payment (over and above
any interest that might otherwise be payable).

The employer could be prohibited from tendering for government contracts for a certain period of time
if payment is not forthcoming.
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Section C: Additional Awards and Penalties

15. Do you think that the power to impose a financial penalty for aggravated breach could be
used more effectively if the legislation set out what types of breaches of employment law
would be considered as an aggravated breach? Please give reasons

Yes

We understand the scope of this question to be in relation to aggravated breach in the context of
repeat offences. We believe that there is a broader discussion to be had regarding what constitutes
an aggravated breach beyond just repeat offenders, but this is outside of the scope of this question.

It is currently not sufficiently clear what constitutes a second offence or how discretion is to be
exercised, so the law could benefit from further clarity by codifying a definition of “second offence’”.

It is essential that any financial penalty acts as a real deterrent for repeat offenders, and is not
considered more attractive than the cost of remedying the cause of the offence. In order for this
penalty to act as a deterrent, offenders should be properly informed at judgment for the first offence
that they will be penalised if they are brought before the tribunal for the same offence on broadly
comparable facts again.

16. Is what constitutes aggravated breach best left to judicial discretion or should we make
changes to the circumstances that these powers can be applied? Please give reasons

Whilst a definition of aggravated breach would benefit from some form of statutory guidance or
codification of the minimum criteria to be established, the eventual determination of what constitutes
an aggravated breach should be left to judicial discretion.

17. Can you provide any categories that you think should be included as examples of
aggravated breach?

We believe the government's suggestions are appropriate.

18. When considering the grounds for a second offence breach of employment status who
should be responsible for providing evidence (or absence) of a first offence?

The worker is likely to be unaware of the aggravated offences penalty or any of the employer's
previous offences. They will not have access to the same kind of information or have the knowledge
that the employer has. As the online register of employment tribunal judgments grows, this
information will become easier to access. However, this does not mean that workers will be
sufficiently aware that searching for the employer's previous offences is a step they should take. The
burden should therefore be on the employer to show evidence of a nil return.

19. What factors should be considered in determining whether a subsequent claim is a
‘second offence’? e.g. time period between claim and previous judgment, type of claim
(different or the same).

The tribunal should take into account the employer's conduct in all relevant claims, any steps the
employer has taken in an attempt to remedy the wrongdoing and whether the deciding factors in the
claim are similar. It is worth noting that the factors in the previous decision may not be entirely
apparent from the tribunal judgment.

The employer should also be provided a reasonable opportunity to correct the wrongdoing or change
its practices following the first offence, before a second offence could be considered “aggravated”.

Much will also depend on the type of claim being brought and the overall context. It is easy to
understand how this approach could work, for example, where an employer operating in the “gig
economy” commits a “first offence” by losing a case on worker status but then continues to deny
worker rights to others in similar roles as the successful claimant.
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The issues may be more nuanced in other types of claims such as unfair dismissal or discrimination,
where the issues are likely to be more fact-sensitive. This is not to say that employers who fail to
address a culture of discrimination following a “first offence” should not be held to account in
subsequent claims, but employment tribunals will need considerable leeway to consider what
constitutes "broadly comparable facts”.

20. How should a subsequent claim be deemed a “second offence”? e.g. broadly comparable
facts, same or materially same working arrangements, other etc.

We suggest that a subsequent claim should be deemed a "second offence” if it has "broadly
comparable facts”. We do not consider that a “second offence” needs to be an identical legal decision.
For example, a situation where there is a dispute concerning one individual's employment status may
result in a judgment for failure to pay National Minimum/Living Wage. This could be broadly
comparable to a similar situation involving a separate individual who brings a subsequent successful
claim for failure to provide a Section 1 statement of terms and conditions of employment.

21. Of the options outlined which do you believe would be the strongest deterrent to repeated
non-compliance?

Please give reasons

We believe that an aggravated breach penalty payable to the state would be the most effective
deterrent.

We suggest that any penalty should be payable to the state rather than the claimant, and that this is a
more useful deterrent than a costs order or an increased award, as workers should not be
incentivised to wait until one of their colleagues brings a successful claim. These other measures may
discourage workers from being the first to bring a claim against their employer.

Given that the objective of such a penalty is to encourage the proper payments to employees, the
employer should be required to prioritise the payment of the tribunal award to the claimant rather than
the payment of the penalty to the state.

22. Are there any alternative powers that could be used to achieve the aim of taking action
against repeated non-compliance?

The employer could be prohibited from tendering for government contracts for a certain period of time.

The recent reforms to National Minimum/National Living Wage enforcement (including an increase in
the maximum penalty for non-compliance and the introduction of more robust labour market
enforcement measures) have placed considerably more pressure on employers to comply with these
obligations. However, the effectiveness of such measures will depend on the number of prosecutions
in cases of continued non-compliance. Historically, we understand that such prosecutions have been
few and far between and low numbers of prosecutions do not act as an effective deterrent.
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