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Department for Business, Energy & Industrial Strategy

Labour Markets

15t Floor, Spur 2

1 Victoria Street

London

SW1H OET 15 May 2018

Sent by email to: Enforcement.emp.rights.consultation@beis.gov.uk

Dear Sir or Madam,

RE: GOOD WORK: THE TAYLOR REVIEW OF MODERN WORKING PRACTICES
CONSULTATION ON ENFORCEMENT OF EMPLOYMENT RIGHTS RECOMMENDATIONS: TSSA

RESPONSE

Please find enclosed the response of the Transport Salaried Staffs’ Association (TSSA) to
the above consultation.

TSSA welcomes the opportunity to contribute to the Government’s consultation on this
issue. We are an independent trade union with approximately 20,000 members throughout
the United Kingdom and Republic of Ireland. Most of our members work in the UK rail
industry in management, technical, professional, supervisory, retail and administration
functions. TSSA is recognised for collective bargaining purposes across the rail industry,
including by Network Rail and many of its contractors, the train and freight operating
companies, Transport for London and London Underground as well as Northern Ireland
Railways (Translink). TSSA also has similar arrangements in place with travel firms like
Thomas Cook, ferry companies like Stena, etc.

TSSA policy is determined by our Annual Conference that comprises delegates from our
Branches throughout the United Kingdom and Ireland.

Introduction

TSSA believes that enforcement of employees’ rights should be enhanced in many ways.

While employment tribunals are available improvements could - and should - be made.
Principally TSSA is of the firm view that unfair dismissal cases should return to being heard
by a full, three-member tribunal. While the argument for judges sitting alone on simple
contract claims may be supportable, we believe decisions made about the much more
important aspect of an employee’s whole work and career needs to be taken by a proper
industrial panel, with the views of both sides of industry available to support the judicial
aspect of the judgement.

In response to the specific consultation questions, we would comment as follows:



Section A: State-led enforcement

Question 1: Do you think workers typically receive pay during periods of annual leave
or when they are off sick?  Slightly agree

In common with the TUC and other trade unions in respect of their individual sectors, TSSA
is concerned that although the majority of employees and workers within the travel and
transport sectors have strong, trade union negotiated rights, there are substantial

numbers that have only the statutory minimums. For those people there can be great
difficulty in obtaining the sick and holiday pay that is properly due to them.

Many employers resist the requirement to pay the full average pay for holidays and try to
insist on paying only basic pay. TSSA’s experience is that workers find obtaining their
correct remuneration more difficult than employees with negotiated employment
contract, and thus enhanced contractual rights.

Of particular concern, in relation to holiday pay, is the difference between the Working
Time Directive entitlement of 20 days and the Working Time Regulations of 28 days. TSSA
believes that causes undue confusion for workers and employees, as well as imposing
unnecessary administrative burdens on employers who must then pay different amounts of
holiday pay for the various parts of their staffs’ annual leave. TSSA believes the
requirement for proper - full average - holiday pay should be paid to all employees and
workers for all of their pay - Directive rights, Regulation rights and contractual rights.
That is the only way in which the health and safety intention of the EU directive - to
ensure workers and employees can, and do, take their annual leave entitlements - can
most effectively be achieved, and with the smallest burden on business.

Question 2: Do you think problems are concentrated in any sector of the economy, or
are suffered by any particular groups of workers?

In our view, the problems are not determined by particular economic sectors but by the
vulnerability of the workers involved.

Where there is a history of well organised trade unions equitable agreements are
therefore reached between the workforce and the employer. All staffs will then be
advised of their rights and will be able to easily access the sick and annual leave they are
entitled to - and have pay awarded to them on a proper basis.

Problems arise where there is weak, or no, trade union involvement and staffs are “kept in
the dark” about their rights - either purposely or by simple neglect.

Those difficulties are made more severe where the workers/employees are most
vulnerable. For instance, where English is not their first {anguage or there is a low level of
educational attainment or a mental impairment such as dyslexia. In such circumstances it
becomes an issue of equality.

Question 3: What barriers do you think are faced by individuals seeking to ensure they
receive these payments?

o Lack of knowledge or information about what the rights are.

o Difficulties in understanding the difference between directive, regulations and
contractual rights, and of keeping track of what should be added into proper
holiday pay at what time.



o Lack of knowledge or understanding how to enforce the rights.

¢ Early conciliation requirements before access to an employment tribunal (ET).

e Speedy and effective access to the ETs.

e Delay in getting an ET hearing - it could easily be a full year from the unlawful
deduction because the service is not properly funded, staffed and provided with
sufficient judicial resources for the increased case load following the Supreme
Court judgement on fees.

Question 4: what would be the advantages and disadvantages for business of state
enforcement in these areas?

Advantages - Clarity of what to pay when. Faster resolution of disputes.

Disadvantages - none.

Question 5: what other measures, if any, could government take to encourage workers
to raise concerns over these rights with their employer and the state?

Better notification of rights in DWP offices.

Government could advertise holiday pay rights in travel agencies throughout the country,
and on travel websites.

Likewise, information about sick pay entitlements could be provided in GP surgeries and
NHS facilities across the country.

Section B: Enforcement of awards

Question 6: Do you agree there is a need to simplify the process for enforcement of
employment tribunals?

Yes - all of the data shows that a substantial proportion of employers simply ignore ET
awards against them. Our view is that such action should be speedily determined to be
contempt of court and become a criminal offence. Claimants where awards have not been
paid should have easy and direct access back to the ET that made the award and it should
then be paid by government whose duty it would be to recover it from the employer,
along with an appropriate level of fine.

There should be no need for claimants to instigate further legal actions in a different
court system to get that which a judicial body has determined is properly payable. Where
fines are not paid the judicial body does not have to start again in a different section of
its system to right the wrong - and it most certainly is entirely wrong for awards not to be
paid - and neither should claimants.

Where an employer has a history of not paying an award made against them in good time,
they should be debarred from responding to any future claims against them until all
awards and fines are paid and a period of two years has elapsed.



Where voluntarism is proved not to work, then firm action needs to be taken if rights for
individuals are to be speedily provided and the judicial system is not to be held in ridicule,
which is what effectively happens when awards are ignored.

Question 7: the HMCT enforcement reform project will improve user accessibility and
support by introducing a digital point of entry for users interested in starting
enforcement proceedings. How best do you think HMCT can do this and is there any
further we can do to improve users’ accessibility and provide support to users?:

There should be access to the digital system in HMCT and Job Centre offices around the
country so that individuals have somewhere close to home they can access the system,
and help with completion of the forms, should they need it.

As above, it will be the most vulnerable workers and employees that struggle the most.
Not everyone has a computer at home or the ability to deal quickly and easily with
government forms and the associated bureaucracy.

Question 8: the HMCT enforcement reform project will simplify and digitise requests
for enforcement through the introduction of a digital system. How do you think HMCT
can simplify the enforcement process further?

Ensure there is sufficient staffing in the ET service so that enforcement requests can be
dealt with without delay and individuals can be supported in making their requests when
they need it. Digitisation is not a suitable reason to cut staff resources. It should be used
to ensure enhanced access, not more difficulties - especially for the most vulnerable
members of society.

Question 9: the HMCT enforcement reform project will streamline enforcement action
by digitising and automating processes where appropriate. What parts of the civil
enforcement process do you think would benefit from automation and what processes
do you feel should remain currently as they are?

Since there is precious little effective enforcement of awards, any initiative ought
logically to improve matters. However, it is essential that claimants should NOT have to go
to a different court system to obtain what an ET has already decided is due to them.
Therefore, all awards made should be logged onto a system using the ET assigned number.
Claimants should then be able to access their log by a specified date if they have not been
paid. The log should then generate a warning letter to the respondent and be given two
weeks to make the payment. Should payment still not be made the claimant ought simply
to access the log again and receive the payment due to them from government funds, with
government responsible for recovery of the debt and any penalty fine imposed - which it
definitely should be!

Question 10: Do you think HMCT should make the enforcement of employment
tribunals swifter by defaulting all judgements to the High Court for enforcement or
should the option for each user to select High Court or County Court enforcement
remain?




Please see answers above. Referral to a different part of the judicial system is simply not
fair on claimants. These are ordinary people with other things to deal with in their lives.
Those lives should be made simpler - not more complicated.

Question 11: Do you have any further views on how the enforcement process can be
simplified to make it more effective for users?

Adoption of the suggestions above will simplify matters for users, and produce real
disincentives to employers to flout the law, having done so in the first place when they
denied their workers/employees their proper rights and caused the need for an ET
submission.

Question 12: when do you think it is most appropriate to name an employer for non-
payment (issue with a penalty notice/issue a warning notice/unpaid penalty/other)?

See above - as soon as a claimant makes a report that an award has not been paid by the
date determined in the judicial judgement there should be a penalty notice. If the
payment is not made within two weeks of the date of the notice, then naming should take
place, in addition to a fine being levied against them, and the amount paid to the
claimant.

Question 13: what other representations should be accepted for employers to not be
named?

None - the action is inexcusable and a flagrant breach of the power relationship between
the employer and employee/worker. Criminal fines are not simply ignored if not paid. This
type of contempt should not be tolerated either.

Question 14: what other ways could government incentivise prompt payment of
employment tribunal awards?

Employment judges should caution respondents that failure to pay the award by the date
contained in the judicial order will lead to enforcement by government and a fine on top
of the missing payment.

Section C: Additional awards and penalties

Question 15: do you think that the power to impose a financial penalty for aggravated
breach could be used more effectively if the legislation set out what types of breaches
of employment law would be considered as aggravated breach?

Yes - as well as the innovations suggested above

Question 16: Is what constitutes aggravated breach best left to judicial decision or
should we make changes to the circumstances that these powers can be applied?

The circumstances should be extended to the conduct of all ET cases, not just
discrimination and whistleblowing.



Question 17: can you think of any categories that you think should be included as
examples of aggravated breach?

Failure to pay an award in the time specified by the judicial decision.

Question 18: when considering the grounds for a second offence of breach of rights
who should be responsible for providing evidence (of absence) of a first offence?

If all cases were entered into a log, as suggested above, then any breach could be
recorded and a simple search by respondent name would identify where a previous breach
had been made.

Question 19: what factors should be considered in determining whether a subsequent
claim is a “second offence”? eg time period between claim and previous judgement,
type of claim (different or the same), different claimants or same claimants, size of
workforce etc.

Those identified above, but also breach of the same or similar statutory provision
following a respondent having been found in breach. It should be the actions of the
employer, not the similarity of the claimants’ situation that determines whether there has
been a second breach.

Question 20: how should a subsequent claim be deemed a “second offence”? eg
broadly comparable facts, same or materially same working arrangements, other etc.

Please see previous response.

Question 21: of the options outlined which do you believe would be the strongest
deterrent to repeated non-compliance?

a. Aggravated breach penalty
b. Costs order
c. Uplift in compensation

All should be available, but a fine for non-compliance would probably be the most
effective.

Question 22: are there any alternative powers that could be used to achieve the aim
of taking action against repeated non-compliance?

Disbarment of the company directors. A custodial sentence for the managing director.

Yours faithfully

Employment Rights Advisor on behalf of
Frank Ward
Assistant General Secretary



