
 

  
 

 
 
 
 
 
 
 

About the STUC 
  
The STUC is Scotland’s trade union centre.  Its purpose is to co-
ordinate, develop and articulate the views and policies of the trade 
union movement in Scotland; reflecting the aspirations of trade 
unionists as workers and citizens.            
 
The STUC represents over 540,000 working people and their families 
throughout Scotland. It speaks for trade union members in and out of 
work, in the community and in the workplace.  Our affiliated 
organisations have interests in all sectors of the economy and our 
representative structures are constructed to take account of the 
specific views of women members, young members, Black members, 
LGBT+ members, and members with a disability, as well as retired 
and unemployed workers 
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Enforcement of employment rights recommendations 
 

STUC Consultation Response 
 

Enforcement of Statutory Rights 
 
As identified by the Taylor Report and subsequent employment reviews, 
the UK labour market has shifted since the Employment Tribunal rules 
were brought in over twenty years ago.  
 
Self-employment is more prevalent amongst older people with around 
40% of workers aged 65 and over classed as self-employed.  Over one 
third of people on zero hours are in the 16-24 age range and around 
one-fifth are in full-time education. Agency workers are significantly over-
represented among younger groups, with close to half aged under-35. 
According to research by CIPD, a higher proportion of gig workers are 
aged 18–29, with nearly four in ten falling into this category.  It is 
significantly more difficult for these workers to enforce their statutory 
rights, for a few reasons.  
 
Many people in precarious work, from construction to hospitality and 
care, are unaware of their statutory rights. Often they are told that the do 
not qualify. This evidence has been well documented in the Taylor report 
and other employment reviews. A lot of work has to be done to ensure 
that workers have the knowledge that they can join a trade union, 
regardless of whether one is recognised in their workplace or not, in 
order to seek support and guidance in enforcing their statutory rights. 
 
Low levels of collective bargaining and trade union recognition in these 
sectors mean that many workers do not know that they can enforce the 
rights they have at Tribunal. Even where they are aware of this, the 
actual process of enforcement can be too onerous for many, despite the 
fact that tribunal fees have been scrapped. Particularly when the amount 
of money claimed is small, or the redress is simply to ensure compliance 
with legislation in absence of financial redress, many workers will not 
see the benefit in spending time, resource, or energy in going to 
Tribunal. However, this misses the bigger issue that the same employer 
is likely to be breaching their responsibilities in terms of paying holiday 
pay or sick pay to more than one member of staff therefore the state 
requires to have some responsibility for legislative enforcement.  
 
Another issue is the jurisdiction of the Tribunal in terms of employment 
status. A growing number of workers are told that they are self-employed 
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but the STUC would class these contracts, such as food delivery and 
courier companies, as ‘bogus self-employment’. These workers are 
therefore excluded from enforcing their rights at Tribunal yet they are 
often the worst affected in terms of not receiving sick pay or holiday pay, 
or, in fact, being charged for taking a holiday or sick leave. The STUC 
supports the position suggested in the consultation document but not 
supported by the Government that the burden of proof should be 
transferred to the employer in cases where employment status requires 
to be clarified in the first instance. The STUC supported Chris Stephens 
MP’s Worker (Definitions and Rights) Bill which also identified this issue.   
 
In this context, the STUC would agree with state enforcement generally, 
but with two caveats. The first caveat is that it may be the state 
breaching statutory rights, as the employer, either directly or indirectly 
via outsourcing of public sector contracts or use of agency workers. 
State enforcement of employers’ duties may then be in conflict. The 
perception of potential bias in this case may be more likely than any 
actual bias, but it is important to bear this in mind.  The second caveat is 
that state enforcement should not replace trade union organising and 
representation in these matters. Instead, state enforcement, whether via 
ACAS or another means, should be a mechanism which can be utilised 
by trade unions as well as individuals who are not union members.  
 
Enforcement of Employment Tribunal Awards 
 
Digitisation of judgments and enforcement process is a positive step. 
However, it should not be the only method of enforcement.  A truly 
accessible system would allow for enforcement to take place online as 
well as by visiting a Tribunal office in order to take into account any 
barriers for those with protected characteristics or physical obstacles 
such as poor broadband infrastructure.  
 
A simple procedure which allows claimants and/or their trade union 
representatives to notify Employment Tribunals that payment of the 
award has not been made, without added cost or lengthy form filling, 
would be the most straightforward option.   
 
The state should then, either through ACAS or otherwise, have a 
streamlined process for claimants to attempt enforcement of unpaid 
Tribunal or ACAS settlement agreement awards without recourse to 
court. For example, in Scotland, ACAS or the Tribunal office would be in 
touch with BEIS regarding penalty notices and would have a joined up 
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process for enforcement by Sheriff Officers which means the wronged 
claimant does not require to enter in to any more lengthy processes.   
 
However, the STUC notes that many respondents fail to pay due to 
insolvency or liquidation.  Whilst proposed changes to the insolvency 
process are out with the scope of this consultation, the STUC would like 
to put on record that Directors who have allowed one company to 
collapse without paying workers what they are due should not be able to 
easily set up another company.  
 
A streamlined and free process should be introduced to the system 
which recognises that claimants will often already have spent 
considerable time, money and resources in an attempt to enforce their 
rights, prior to the respondent’s failure to remedy. No fees should be 
introduced in the system. The STUC has always argued against partial 
or full cost recovery for accessing justice and will continue to do so.  
 
Naming and Shaming 
 
The STUC also supports the naming and shaming option in the 
consultation.  Since the introduction of the minimum and living wage 
naming and shaming list, the STUC’s affiliate unions have been able to 
target employers who have breached their statutory duties on pay. Often 
these employers are not unionised but are repeat offenders. Therefore, 
the naming and shaming list allows unions to quickly identify that there is 
a need to recruit members and organise workers in these workplaces. 
 
Another advantage to the list is that, even if the employer does not repay 
the monies owed to original employees who were owed it (due to them 
leaving, or company becoming insolvent etc), trade unions can 
campaign and publicise the list, including Directors behind the 
companies, further. This ensures that the list does not simply sit on a 
website with no further enforcement action taken.  
 
When the naming and shaming list on the minimum and living wage 
began, the STUC identified that Scotland’s largest hospitality employer 
was on this list. The employer did not recognise unions and there was 
very little trade union activity in this sector. The naming and shaming list 
allowed the STUC to clearly identify the hospitality sector as a key 
industry in which workers were being illegally exploited. Launching the 
‘better than zero’ campaign, the STUC and affiliate unions began to 
recruit workers to the campaign and to the trade union movement 
causing the company to agree that no more wages would be docked for 
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training, uniforms, or spillages (which had led to the statutory breach in 
the first place). As such, the naming and shaming list served as a pre-
emptive and preventative measure against further breaches by this 
company.  
 
On that basis, the STUC would support a naming and shaming list of 
those who failed to pay Employment Tribunal awards.  Option A, that the 
employer is added to the list once issued with the penalty notice, does 
not seem unduly harsh given the often protracted nature of Tribunal / 
settlement agreement processes which will have already occurred.  
 
Other options 
 
Employers’ Insurance, similar to public liability insurance for personal 
injury claims, could be required for employers in order to ensure that, 
despite an employer becoming insolvent, any future award is paid.  
 
The state could pay out any unpaid award on behalf of an employer in 
breach of paying the award. However, this leads to the potential to 
incentivise employers not to pay out.  In this case, the state would 
require to have the ability to penalise the company further than current 
BEIS penalty notices. Furthermore, where companies became insolvent, 
this would mean that the tax payer would be subsidising employers’ for 
breaching their duties. As such, this option would only work if insolvency 
legislation was reformed in tandem.  
 
The idea of aggravated breaches is appealing, particularly in cases 
where the employer is a repeat offender on comparable facts and where 
the employer has already failed to make payment of an award.  Although 
an uplift for the claimant might not be truly just or equitable as the 
original claimant’s award will be less, there should be some form of 
sanction which takes account of the fact that some employers are repeat 
offenders.  Employers should be updating contracts and practices 
following judgments but in the absence of a Labour Inspector with a 
joined up remit to scrutinise this then it can often be missed. The 
Tribunal office seems best placed to have this burden of proof in relation 
to past cases. 
 
There is another option open to the Scottish Government. Whilst UK 
Government expect contractors who deliver public contracts to adopt 
policies which demonstrate how they comply with relevant employment, 
equality and health and safety law, human rights standards and adhere 
to relevant collective agreements. The Scottish Government further 
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expects employers and contractors to have policies which describe how 
they adopt Fair Work practices.  There is already Statutory Guidance on 
Addressing Fair Work Practices, including the Living Wage, in 
Procurement (which is currently being updated). This could be updated 
to include employers failing to pay out awards.  
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