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Introduction

GMB, Britain’s general union, represents over 620,000 members throughout the UK in
both the private and the public sectors. We have members working in the following areas

of:

Financial, commercial and professional services

Clothing and textiles

Construction

Furniture Manufacturing

Energy and Utilities

Engineering

Food and Leisure

Process Industries

Public Services

Voluntary and Community/Third Sector

GMB welcomes the opportunity to respond to the consultation.

GMB welcomes the opportunity to respond to the consultation. GMB made a submission to
the Matthew Taylor Review of Modern Practices in 2017 and we refer to this in our
response to the present specific consultation on enforcement. As a union affiliated to the
TUC we also refer to research and survey materials provided by the TUC to assist unions

in responding to the present consultation.



Our response is based on:

i. Our collective day to day experiences representing members in a range of
workplaces
i. Positions determined democratically by our membership

iii. Our experience in legal cases and pursuing justice on behalf of workers

Cracks in the floor of employment rights

GMB believes that there is widespread non-compliance with basic employment rights in
the UK. As the House of Commons Library Research Paper “Minimum Wage: Cracks in
the Floor” published on 22 February 2018 highlights that an estimated 300,000 — 580,000
people aged 25 and above are underpaid the National Minimum Wage. The true extent of
underpayment may, however, be more in the range of 1 to 2 million workers, or between
4% and 9% of employees aged 25 and above. The figures provided by the Department for
Business, Enterprise and Industrial Strategy referred to in a Press Release on 9 May 2018
indicate a record number of complaints — a 132% increase — over the last year since
HMRC launched its on line complaints service in January 2017. Further an estimated 2
million workers do not receive legal minimum paid holiday worth approximately £1.6bn

paid holiday a year.

it is GMB's view that:

e The current employment rights system is not fit for a 215 century workforce.
Employment rights have not kept pace with the changing nature of the working world.

Existing enforcement mechanisms are still failing many workers.

e Where employment rights do exist, the proliferation of short-term contracted and

agency work effectively limits access to those rights for hundreds of thousands of
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working people. All workers merit employment rights from day one, if that were the

case it would help to address insecurity and poor treatment of agency workers.

e The Taylor Review missed the opportunity to put forward recommendations that would
address the underlying problems in the UK labour market that cause large-scale non-

compliance with employment rights.

e A much stronger inspection regime is required. Trade unions are part of the solution
with workplace reps that can ensure laws are enforced and to help improve pay and
working conditions. Workers should therefore have the right to invite unions to access
workplaces to inform them of rights, laws and to represent and collectively bargain for
them as well as ensuring employment law is correctly applied.

e HMRC has a responsibility to investigate companies suspected of using precarious
forms of employment or bogus self-employment to avoid paying the correct level of
tax. The current lack of transparency and willingness on the part of Government to
prioritise and put resources that allow enforcement bodies to investigate and pursue
employers further incentivises exploitative behaviour.

e Unless workers can enforce legal employment rights then their practical value is

diminished.

Nevertheless, the Taylor Review proposed improvements to the enforcement system
which could make it easier for working people to enforce their rights. GMB notes that the
government has accepted some of these recommendations and GMB welcomes this
consultation as an opportunity to make sure these proposals provide an effective

enforcement avenue for working people.

However, GMB believes that the scope of this consultation is narrow. Wider action is
needed to make sure working people have access to an effective system for enforcing

employment rights which we highlight below.
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Inspections

According to FLEX (Focus on Labour Inspection] the UK has ‘some of the worst inspection
rates of any country in Europe with just 0.9 labour inspectors per 100,000 members of the
workforce. This is in contrast compared with 4.6 in Ireland, 5.1 in the Netherlands, 12.5 in
Belgium and 18.9 in France (FLEX, 2015, 3). The UK therefore has one of the smallest
labour inspectorates in Europe....” Government spending cuts to existing inspectors will

only make their job harder.

http://www.labourexploitation.org/sites/default/files/publications/FLEXBIS ConsultationFINAL.pdf

The effectiveness of state led enforcement must be increased by ensuring that such
organisations are sufficiently resourced. GMB believes that the Gangmasters Labour
Abuse Authority should be extended to cover wider areas of the economy than just
shellfish gathering, agriculture, and horticulture in order to address exploitation. These
areas should include the construction and engineering construction industries. As BEIS will
be aware licensing requires organisations operating in a particular sector to prove that they
can comply with minimum employment standards. This involves providing evidence of

compliance with basic labour standards through initial and continuing inspections.

The role of trade unions

Trade Union Workplace reps help to give workers a collective voice and speak out in
insecure workplaces without fear of reprisal. Reps help negotiate for greater investment in
skills, push for improvements in health and safety, collectively bargain for fairer pay and
conditions and contribute worker’s insight to decision-making when consulted.

Employment laws are important and can make a profound difference. However, if they are
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not enforced on the ground then they are in practice worth less. Having union-trained reps
familiar with employment law helps ensure businesses don't fall foul of the laws in the way

they treat workers.

More and more workplaces would benefit from trade union reps and agreements to work
with trade unions. It can be good for the businesses as well as for the employees, society
and the economy as a whole. Yet the employers that flout employment law the most,
exploit their workers and create a stressful working environment have the most to hide.
They often do the most to prevent trade unions from speaking to their workforce or
represent their members on the site. GMB believes that every worker should have the right
to invite a trade union to their workplace and join a union without any resistance. Collective
bargaining should be promoted as the primary method for raising workplace standards and

ensuring compliance with employment rights.

The use of Joint and Several Liability

GMB believes that there should be an extension of the principle of joint and several
liability, throughout supply chains for basic employment standards. The proliferation of
organisations that use mechanisms to transfer employment rights obligations to third
parties is a cause for concern. Parts of UK employment law already provide for joint and
several liability arrangements, for example between transferor and transferee in business

transfer situations. This would help address this avoidance device.

This would also

e Establish multiple avenues for a worker denied rights to recover compensation



e Address the situation where a company may be placed into insolvency by
unscrupulous Directors in order to avoid liabilities to find the same business running in

a different name (so-called “Phoenix” companies

e Ensure contractors are more careful about choosing their sub-contractors and would
encourage the lead contractor to take responsibility for breaches of employment rights

throughout the supply chain

e Lead to the creation of more secure and permanent work as contractors become less

likely to work with subcontractors who might create liabilities for them.

Employment Tribunal Recommendations

GMB believes that as well as being able to award compensation, tribunals should be given
a power to make recommendations in cases but not limited to the present restriction to
discrimination cases in certain circumstances. Recommendations in discrimination cases
have in the past included recommendations to employers to review policies more generally
and GMB believes this should be extended to other areas, for example employment status

and holiday pay claims that affect a workforce more generally.

As GMB understands it the Equality Act 2010 originally included a power to make “wider
recommendations” to benefit not just the claimant but also the wider workforce (section
124). However this power was repealed from 1 October 2015 as being a “burden on
business”. As a result recommendations can now only be made if they benefit the
claimant, and thus will also only apply if the claimant remains in the job. In our experience
in discrimination cases few claimants remain in the job after having taken their employer to
a tribunal and thus the recommendations power has been significantly reduced. GMB

believes it should be re-instated and extended to cases that affect the wider workforce
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such as employment status and holiday pay claims. A failure to follow a recommendation
should be taken into account in a subsequent case with an up-lift in compensation. The

respondent employer should also have to pay costs.

Section A: State-led enforcement

Question 1: Do you think workers typically receive pay during periods of annual

leave or when they are sick. Please give reasons.

As the TUC has highlighted in its Analysis of Labour Force Survey in 2017 over two million
workers earn less than the £116 average per week threshold and do not qualify for
Statutory Sick Pay. For many workers, there is a practice of avoiding going sick because
of the fear of and unpaid or low paid period of leave. Further, many are fearful of taking
sick leave because of repercussions such as disciplinary/capability action, losing an
assignment or future paid work. This is particularly the case amongst insecure workers.

Such problems arise in all sectors and commonly in areas such as hospitality.

As the TUC has also highlighted that many workers, especially agency workers and zero
hours contract workers, do not receive holiday pay whilst taking leave because of the
widespread, practice of “rolled-up” holiday pay. This results in many low paid workers, in
insecure employment, not receiving any pay whilst they are on leave. This makes it more
difficult for workers to budget and afford to take time off from work. It also deters
individuals from taking time off from work which inevitably can have negative health and

safety implications (the Working time Directive is a health and safety driven Directive).

Question 2: Do you think problems are concentrated in any sector of the economy,

or are suffered by any particular groups of workers? Please give reasons.
9



As indicated above recent TUC analysis has shown that 2 million workers are not receiving
their paid holiday entitlement, at a loss of £1.6bn to those workers. Whilst these problems
arise across the economy they are particularly acute in four sectors: education,

accommodation and food services, health and social care, and the arts.

According to the Office of National Statistics Labour Force Survey for 2016 question 4
indicates that more than 850,000 employees in these sectors say that they have no paid
holidays at all. These workers account for 64% of all employees who say that they receive

no paid holidays.

A significant number of part-time workers do not receive any holiday pay. 919,000 part-
time employees say that they do not receive any holiday pay, accounting for 69% of all
workers who say that they receive no paid holidays. This is likely to be an area particularly

affecting women.

408,000 young employees aged 16-24 report that they do not receive any paid holiday.

As ACAS Research in 2014 and 2015 indicates, workers in insecure employment face
much more difficulty enforcing their rights. A lack of job security means that many
workers, such as those on zero hours contracts and agency workers, are afraid of raising

workplace issues as they fear losing their job.

Question 3: What barriers do you think are faced by individuals seeking to ensure

they receive these payments?

GMB believes that workers seeking to ensure they receive holiday and sick pay face many

barriers. Workers in insecure employment face additional hurdles:
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For many workers, a lack of awareness of their employment rights prevents them from

enforcing their rights in relation to holiday and sick pay.

ACAS research from 2014 and 2015, shows that zero hours contract workers and
agency workers are often unaware of their employment rights and afraid of raising

workplace concerns due to fears over job security.

Providing all workers with a right to a written statement which specifies holiday pay and
leave entitlements and explains how holiday pay will be calculated would assist to raise

awareness of rights.

In our experience the confusion caused by different categories of employment status
means that there is a view amongst some employers, and workers themselves, that
zero hours contract workers, for example, are not entitled to holiday pay. Unscrupulous
employers may seek to take advantage of the uncertainty over employment status to

claim that workers are not entitled to holiday pay despite their entitlement to it.

As research by the London School of Economics found migrant workers face further
problems when trying to enforce their employment rights. The EU Migrant Worker
Project found that some agencies in the food processing sector, had taken advantage
of migrant workers and denied them their employment rights. The research also
showed that some agencies don’t pay their workers holiday pay because this is viewed
as a normal part of agencies’ profit margin. Language issues may make it more

difficult for migrant workers to enforce their rights.

Question 4: What would the advantages and disadvantages be for businesses of

state enforcement in these areas?

GMB believes that improved state enforcement will help create a level playing field for

businesses. Effective state enforcement of basic workplace rights will help to ensure that
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exploitative employers (who seek to save on labour costs by contravening employment
law, not paying holiday pay for example) cannot undercut employers, who comply with

employment law.

The extent of the problem is highlighted by the BEIS Press Release of 9 May 2018
referred to above. This revealed in 2017 to 2018 HMRC investigators identified £15.6
million in pay owed to 200,000 of the UK’s lowest paid workers over the National Minimum
Wage. Further estimates provided by the Low Pay Commission and the Labour Force
Survey of the real extent of the problem are highlighted in the House of Commons Library
Research Paper referred to above. This put the true extent of underpayment at between 1

to 2 million workers.

Question 5: What other measures, if any, could government take to encourage

workers to raise concerns over these rights with their employer or the state?

GMB believes that enforcement agencies must be sufficiently funded so that they can
carry out their functions effectively. The following examples, highlighted by the TUC,

demonstrate the need for far greater resources in this area:

e The Gangmasters Labour Abuse Authority has a newly expanded remit, meaning they
will be responsible for enforcing labour market offences for roughly 10 million working

people. They previously covered 500,000 workers in the licensed sectors.

e The Employment Agencies Standard Inspectorate is inadequately resourced. In the
current year (2017/18) the EAS only has a budget of £725,000 to ensure that 23,980
recruitment agencies comply with the Conduct Regulations. They have a total of 12 full
time equivalent staff. The resources available to the EAS make it impossible for them

to stamp out abuse in the agency sector.
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e The Low Pay Commission has estimated that the 2020 target for the National Living
Wage would raise coverage from around 5 per cent of the labour force in 2015 to
around 14 per cent by 2020, meaning that the HMRC NMW team will have a larger
proportion of the workforce to police. The Low Pay Commission has also estimated
that between 300,000 and 580,000 people are currently being paid below the National

Minimum Wage levels.

Compared with other countries in Europe, the UK enforcement agencies are inadequately
resourced. For every 100,000 workers the UK has 0.9 labour market inspectors
(excluding health and safety inspectors). In France, there are 18.9 inspectors for every
100,000 workers. According to FLEX (Focus on Labour Inspection] the UK has ‘some of
the worst inspection rates of any country in Europe with just 0.9 labour inspectors per
100,000 members of the workforce. This is in contrast compared with 4.6 in Ireland, 5.1 in
the Netherlands, 12.5 in Belgium and 18.9 in France (FLEX, 2015, 3). The UK therefore

has one of the smallest labour inspectorates in Europe....’

Government spending cuts to existing inspectors will only make their job harder.

o Effective implementation of any of the recommendations of the Taylor review will be
affected by continuing resource issues generally across government departments

including the threatened closure of a number HMRC and NMW offices

e There are also continuing issues regarding staffing levels at ACAS, and the tribunals
service in light of the rise in Tribunal applications following the Supreme Court’s

decision on employment tribunals

There should be more pro-active enforcement, targeted in particular sectors, rather than
relying on complaints. Most enforcement activity is triggered by complaints made to the

state enforcement agencies, particularly in respect of Employment Agency Standards
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(EAS). HMRC's NMW team also prioritises complaints, but now also undertakes some
proactive behavioural and enforcement work. Whilst complaint-based work is important, a
supplementary, targeted, proactive approach to enforcement could be effective, as
HMRC's results show. This is particularly true in sectors where workers are unaware of

their rights or are too afraid to raise complaints through fear of reprisals.

The role of trade unions

Collective bargaining remains the best way to protect and enforce workers' rights. There is
a strong correlation between collective bargaining and lower levels of non-provision of
holidays. In 2015, only 2.7% of workers covered by a collective agreement reported no

paid holiday entitlement, compared with 6.1% of those who were not covered.

GMB supports the idea of new sectoral bargaining bodies being be introduced which bring
together unions and businesses to negotiate pay, progression, training and conditions —
these should be piloted in the low-paid sectors where the need to improve conditions is
greatest. There are many examples of this happening aiready, where unions and

employers voluntarily enter into collective agreements.

Unions should also be given a right to access workplaces to tell individuals about the
benefits of joining a union. Trade Union Workplace reps help to give workers a collective
voice and speak out in insecure workplaces without fear of reprisal. Reps help negotiate
for greater investment in skills, push for improvements in health and safety, collectively
bargain for fairer pay and conditions and contribute worker’s insight to decision-making
when consulted. Employment laws are important and can make a profound difference.

However, if they are not enforced on the ground then they are in practice worth less.
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Having union-trained reps familiar with employment law helps ensure businesses don't fall

foul of the laws in the way they treat workers.

More and more workplaces would benefit from trade union reps and agreements to work
with trade unions. It can be good for the businesses as well as for the employees, society
and the economy as a whole. Yet the employers that flout employment law the most,
exploit their workers and create a stressful working environment have the most to hide.
They often do the most to prevent trade unions from speaking to their workforce or
represent their members on the site. GMB believes that every worker should have the right
to invite a trade union to their workplace and join a union without any resistance. Collective
bargaining should be promoted as the primary method for raising workplace standards and

ensuring compliance with employment rights.

Section B Enforcement of Awards

Question 6: Do you agree that there is a need to simplify the process for

enforcement of employment tribunals? (yes/no/please give reasons)
Yes

The present system for enforcing employment tribunal awards is not satisfactory.
Successful claimants must take further action to receive their award if the employer
chooses not to pay. As the consultation document indicates in 2013 only 53% of
successful claimants surveyed received full or part payment without enforcement action
and 35% of successful claimants do not receive any compensation at all. The most
common reasons for non-enforcement are that the employer has become insolvent or the

enforcement officer has not been able to make contact with the employer. The successful
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claimant has to pay further costs to pursue the compensation they have been awarded

which they may not recover. Thus the claimant may have a hollow victory.

In November 2013 the National Association of Citizens Advice Bureaux referred to the low
take up of the Fast Track Scheme introduced in 2010 and recommended the abolition of
the fee for accessing the scheme, better information to claimants and the establishment of
a specialist enforcement team within the tribunal administration to take responsibility for
appointing officers to enforce awards. To date these recommendations have not been

taken up.

The BEIS Penalty Scheme, created in 2016, is inadequate as it fails to recoup any award
for the claimant. Instead, penalties issued against non-compliant employers are paid to

the state.

Question 7: The HMTS enforcement reform project will improve user accessibility
and support by introducing a digital point of entry for users interested in starting
enforcement proceedings. How best do you think HMCTS can do this and is there
anything further we can do to improve users’ accessibility and provide support to

users?

GMB recognises that that the use of online systems may assist in improving the efficiency
and effectiveness of the enforcement system. However, it is vital that any further moves
towards digitalisation do not disadvantage individuals or groups, in particular the disabled,
those with literacy issues, migrant workers, unrepresented claimants and respondents,
and those without internet access. There must be viable, accessible routes of

enforcement, open to people who are excluded from the digital route.
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Question 8: The HMCTS enforcement reform project will simplify and digitise
requests for enforcement through the introduction of a simplified digital system.

How do you think HMCTS can simplify the enforcement process further for users?

GMB believes that there should be proactive enforcement of unpaid tribunal awards
through state led enforcement. Enforcement of employment tribunal awards should not
be dependent on a claimant having to make an application to recover their tribunal award.
The current enforcement system places a further cost and time burden on a claimant who

has had their claim upheld.

Employment Tribunals should be responsible for monitoring the payment of tribunal
awards and should be given the powers and responsibility for enforcing awards. New
powers should be introduced enabling employment tribunals to recover compensation
owed to workers and to impose sanctions and recover costs against employers who do not

pay tribunal awards.

Question 9: The HMCTS enforcement reform project will streamline enforcement
action by digitising and automating process where appropriate. What parts of the
civil enforcement process do you think would benefit from automation and what

processes do you feel should remain as they currently are?

As indicated above in our answer to Question 7 GMB believes that the use of online
systems may assist in improving the efficiency and effectiveness of the enforcement
system. However, it is vital that any further moves towards digitalisation do not
disadvantage individuals or groups, in particular the disabled, those with literacy issues,

migrant workers, unrepresented claimants and respondents, and those without internet
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access. There must be viable, accessible routes of enforcement, open to claimants who

may be excluded from the digital route.

Question 10: Do you think HMCTS should make the enforcement of employment
tribunals swifter by defaulting all judgments to the High Court for enforcement or
should the option for each user to select High Court or County Court enforcement

remain?

As indicated in our answers to Questions 8 and 11 below GMB believes that employment
tribunals should be given responsibility for the enforcement of tribunal awards, rather than

rely on the individual successful claimant.

In the absence of this the experience of GMB is that High Court enforcement is generally
more effective and in that respect a default to the High Court method is preferred.
However, this should be at no additional cost to the claimant than would apply than if

enforcement were carried out in the County Court.

Question 11: Do you have any further views on how the enforcement process can

be simplified to make it more effective for users?

e The onus should be on the state and employment tribunal system to enforce awards.
The system should not be dependent on an individual pursuing enforcement against an

employer.

e As GMB understands it The Taylor Review proposed that the government should take

responsibility for enforcing unpaid tribunal awards. GMB calls on the Government to
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accept the Taylor Review's recommendation and to take responsibility of ensuring that

a successful claimant receives their tribunal award.

The government should explore whether it is possible for the HMRC to recoup unpaid

awards via the tax system.

Public procurement rules should be amended so that employers who fail to pay tribunal
awards to successful claimants are barred from tendering and are not awarded

contracts for the delivery of public services.

Directors of companies that are found to have failed to pay employment tribunal
awards should be prevented from holding the position of Director. This would help to
address the problem referred to in our comments on the use of Joint and Several
Liability where unscrupulous companies avoid their liabilities by going into liquidation
and starting up again under a new name. As GMB understands the research
conducted by BIS in 2013 that over half of claimants who stated that their employer
had not paid their tribunal award because they had gone insolvent, reported that the
company they had worked for was now trading again under a different name or at a

different location.

BIS research in 2013 identified that the most common reason for non-payment of
tribunal awards is because that the employer against whom the claim was made has
since gone insolvent. Insolvency legislation should be amended to ensure that where
an employer goes into liquidation, the state will fully reimburse workers for all parts of

unpaid tribunal awards including the compensatory award in unfair dismissal cases.
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Question12: When do you think it is most appropriate to name an employer for non-
payment (issued with a penalty notice/issued with a warning notice/unpaid

penalty/other)? Please give reasons.

GMB supports the idea of a naming scheme but believes it should be far more extensive
than simply extending the current BEIS — owned penalty scheme. However this relies on
claimants coming forward and is not an automatic scheme, as the consultation document
acknowledges at paragraph 30. There is little incentive for successful claimants to use the
scheme as BEIS cannot recoup unpaid awards for applicants. This means that the details
of most noncompliant employers are unlikely to be collected under the BEIS penalty
scheme, and, therefore, the naming scheme. Most noncompliant employers would,
therefore, fall outside the scope of the government’s proposed scheme. Using statistics
from last year, the government confirms that only between 30 and 36 employers quarterly

would be named under their proposals whatever method is adopted.

GMB believes that that an employer who has not paid a tribunal award should be named
at the earliest possible opportunity. Employment tribunals should collect data on unpaid
tribunal awards which should be compiled into a central register. Every quarter, the

names of parties that fail to pay their awards, should be published.

Question 13: What other, if any, representations should be accepted for employers

not to be named? Please give reasons.

GMB believes there are none.
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Question 14: What other ways could government incentivise prompt payment of

employment tribunal awards?
GMB believes there are a number of ways that would be effective:

 Sanctions should be imposed on all employers who fail to pay their awards and not

those that are reported to BEIS by the claimant.

¢ Public procurement rules should be amended so that employers who fail to pay tribunal
awards to successful claimants are barred from tendering for and from being awarded

contracts to deliver public services

e Managers, who are found to be in breach of failure to pay employment tribunal awards,
should be disqualified from holding the position of a company Director if the fail to
compensate the taxpayer and the claimant for full outstanding monies owed before

seeking new directorships.

e HMRC should be involved in the enforcement process. The Government should
examine the tax system to identify any incentives to encourage compliance with

employment law

e Employment law breaches and naming issues should be included in the information
held on companies by Companies House (or in other publicly available information on
companies), including non-payment of the National Minimum wage or employment

tribunal awards.
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Section C: Additional awards and penalties

Question 15: Do you think that the power to impose a financial penalty for
aggravated breach could be used more effectively if the legislation set out what
types of breaches of employment law would be considered as an aggravated

breach?

GMB supports an increase in the awards and penalties where an employer has already
lost an employment status case on broadly comparable facts; and where there are
subsequent breaches against workers with the same, or materially the same, working
arrangements. GMB believes that the main focus should be on providing an up-lift in
compensation to the claimant who has suffered as a result of a breach of their employment

rights.

Aggravated breach penalties are paid to the state, rather than the individual claimant.
Uplifts in compensation should not just be limited to situations where there are subsequent

breaches against workers with the same, or materially the same, working arrangements.

Increased penalties and awards should be available where employers use contractual
terms to prevent staff from enforcing their employment rights. Examples of this behaviour
were referred to in the work of the Work and Pensions Committee Chaired by Frank Field
MP in 2017 which examined “self employment and the gig economy” for example the
notion of “self-employment by default” that a number of these companies use to deny

workers basic employment rights.

If the Government proposes that tribunals should use aggravated breach penalties as the
primary sanction for employers, then these penalties should be used in any situation
where an employer has been found to breach statutory employment rights more than

once.
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Aggravated breach penalties should also be imposed on employers who have
unsuccessfully defended a multiple claim. For example, if 20 workers successfully claim

for unpaid holiday then an aggravated breach penalty should be imposed on the employer.

Question 16: is what constitutes aggravated breach best left to judicial discretion or

should we make changes to the circumstances that these powers can be applied?

GMB believes that the onus rests on the Government to make changes to the

circumstances that these powers can be applied. This should make it clear that:

e These penalties should be used in any situation where an employer has been found to

contravene employment law more than once.

» They should also be imposed on employers who have unsuccessfully defended a

multiple claim.

This would be the more effective way of getting the message across to employers

generally so as to influence behaviours before litigation has taken place.

Question 17: Can you provide any categories that you think should be included as

examples of aggravated breach?

Please see our answer to Question 16 above.

Question 18: When considering the grounds for a second offence breach of rights
who should be responsible for providing evidence (or absence) of a first offence?
Please give reasons for your answer.
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GMB believes that the tribunal service should keep records of successful claims against
respondents — including the names of relevant company directors. The consultation
document refers to the digitisation of employment tribunals being anticipated to begin in
2019. This should facilitate the records keeping process. It should also be possible for
claimants to present evidence of a second offence to a tribunal. However, the onus should

not lie solely with the claimant.

The consultation document refers at paragraph 79 to employment status issues. It would
be helpful to receive clarification of what is meant here since on one reading it seems to
limit the issue to employment status as a breach of rights. GMB had understood that both
the Taylor Review and the Government had been considering additional awards and
penalties in a wider context. GMB supports the principal of uplift for such breaches
whether by the use of a contractual term or through the employer advising the claimant

that they have no rights, but this should not be limited to “status” issues.

Question 19: What factors should be considered in determining whether a
subsequent claim is a “second offence”? e.g. time period between claim and
previous judgment, type of claim, (different or the same), different claimants or

same claimants, size of workforce etc.

GMB believes that there should be uplift in any situation where an employer has been
found to contravene employment law more than once. This should be the determining
factor in imposing a sanction on an employer, and is most likely to be effective in

influencing behaviours.
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Question 20: How should a subsequent claim be deemed a “second offence” e.g.
broadly comparable facts, same or materially same working arrangements, others

etc?
Please see our reply to Question 19 above

Question 21: Of the options outlined which do you believe would be the strongest

deterrent to repeated non-compliance? Please give reasons
a. Aggravated breach penalty

b. Costs order

c. Uplift in compensation

GMB believes that all three options have benefit but that priority should be given to “Uplift

in compensation” as it benefits the claimant who has been wronged.

Question 22: Are there any alternative powers that could be used to achieve the aim

of taking action against repeated non-compliance.

As indicated above GMB believes that trade unions have a key role to play in taking action
against repeated non-compliance. There is a strong link between collective bargaining
and lower levels of non-provision of holidays. In 2015, only 2.7% of workers covered by a
collective agreement reported no paid holiday entitlement, compared with 6.1% of those

who were not covered.

As pointed out above GMB believes that as well as being able to award compensation,
tribunals should be given a power to make recommendations in cases but not limited to
the present restriction to discrimination cases in certain circumstances. Recommendations

in discrimination cases have in the past included recommendations to employers to review
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policies more generally and GMB believes this should be extended to other areas, for

example employment status and holiday pay claims that affect a workforce more generally.

As GMB understands it the Equality Act 2010 originally included a power to make “wider
recommendations” to benefit not just the claimant but also the wider workforce (section
124). However this power was repealed from 1 October 2015 as being a “burden on
business”. As a result recommendations can now only be made if they benefit the
claimant, and thus will also only apply if the claimant remains in the job. In our experience
in discrimination cases few claimants remain in the job after having taken their employer to
a tribunal and thus the recommendations power has been significantly reduced. GMB
believes it should be re-instated and extended to other cases that affect the wider
workforce such as employment status and holiday pay claims. A failure to follow a
recommendation should be taken into account in a subsequent case with an up-lift in

compensation. A respondent employer should also have to pay costs.

GMB supports the idea of new sectoral bodies being introduced which bring together
unions and businesses to negotiate pay, progression, and training. Unions should also
have a right to access workplaces to inform them of their rights, laws, and to represent
them and collectively bargain for them as well an ensuring employment law is applied

correctly.
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