Good work: the Taylor Review of Modern Working Practices
Consultation on enforcement of employment rights recommendations
Consultation response from Lewis Silkin LLP

About us

Lewis Silkin is a commercial law firm with approximately 60 partners. Our main office is in London,
with smaller offices in Oxford, Cardiff, Dublin and Hong Kong. Our Employment, Immigration and
Reward division is one of the largest and most highly rated in the UK. This response is submitted on
behalf of Lewis Silkin LLP, rather than our clients, based on our experience in practice advising
predominantly medium to large-sized employers across a variety of sectors.

We are responding only to those questions where we have specific views based on our experience as
a firm of solicitors specialising in employment law.

Section A: State-led enforcement

Question 4 — What would be the advantages and disadvantages for businesses of state enforcement
in these areas? [statutory sick pay and holiday pay]

e Statutory sick pay is a relatively straightforward regime, and we believe that this could be
enforced by HMRC in the same way as the national minimum wage without significant
disadvantages for businesses. In our experience, there are very few Employment Tribunal
claims or disputes involving SSP. As itis a fixed capped amount, disputes do not generally
involve complex issues about calculation of SSP.

e In contrast, there are many Employment Tribunal claims and workplace disputes about
holiday pay. This is a legally complex area of law, where key issues remain unresolved while
various cases are still being decided in the courts. Holiday pay is based on an individual's
actual pay, the rules for calculating which are complex - particularly for atypical workers
where disputes are more likely to arise. The law remains unclear on how to include periodic
payments such as bonuses and commission, and what reference period should be used for
averaging pay. The complexity of this area at present makes it unsuitable for state
enforcement. This would cause significant disadvantages for businesses (as well as
individuals) because in many cases HMRC would be unable to make a straightforward
assessment of holiday pay owed and legal challenges would be likely.

Section B: Enforcement of awards

Question 10 — Do you think that HMCTS should make the enforcement of employment tribunals
swifter by defaulting all judgments to the High Court for enforcement or should the option for each
user to select High Court or County Court enforcement remain?

o Enforcement of an Employment Tribunal award is enforcement of a debt, so the same
methods of enforcement should be open to these claimants as for other types of debt.

e We agree that the current system is confusing, and for most users the High Court Fast Track
option will be most suitable. Users could be more clearly directed towards the High Court
enforcement as the easiest and cheapest method, and the one that is generally most suitable
for Employment Tribunal awards. County Court enforcement should still be available as an
alternative.

Question 11 — Do you have any further views on how the enforcement process can be simplified to
make it more effective for users?
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o We do not believe that the penalty scheme has been helpful to claimants, particularly
because the penalty is paid to the state rather than the claimant. Although the consultation
refers to the “nudge” effect, the statistics quoted show that 483 warning notices have been
given but only 92 awards have been paid as a result. The statistics do not explain how many
penalties have been paid. Claimants have a legitimate concern that a penalty payable to the
state may make the defaulting employer less rather than more likely to pay the Employment
Tribunal award. The employer is likely to prioritise payment of the penalty to the state. This is
a one-off penalty, and there is no ongoing sanction of continued failure to pay or actual
enforcement of payment of the award on behalf of the claimant.

e We would also note that employers may be users of the enforcement process, for example
where an unsuccessful claimant has been ordered to pay costs. A clearer steer towards the
simplest and cheapest enforcement option for all users is preferable to an unsuccessful
penalty system that only applies to claimants.

e Alternative option — A penalty scheme which increases the award payable to the claimant
after failure to pay for a certain period (or to the respondent in a relevant case) could be more
effective. For example, the award payable could increase by 50% (subject to an appropriate
cap) after a certain period of time. This would incentivise respondents to pay quickly in order
to avoid any increase in the award. It would also incentivise claimants to enforce the award
because the amount they are due to receive has increased, in contrast to the current system
where claimants feel that a penalty payable to the state may be prioritised over payment of
the award.

e Alternative option — A different approach would be to pass over enforcement of payment of
awards to the state rather than leaving this to the individual claimant, which could be paid for
by a modest supplement on all awards — for example, £100 payable towards state
enforcement whenever an employer is ordered to pay an award to a claimant. It is clear that
the current system remain ineffective for users due to the number of unpaid awards, and
individuals who may already be in a vulnerable position due to having lost wages or their job
are understandably reluctant to spend additional money on enforcement processes which
may not be successful.

Question 12 — When do you think is it most appropriate to name an employer for non-payment (issued
with a penalty notice/issued with a warning notice/unpaid penalty/other)? Please give reasons.

e We think it is most appropriate when an employer has been issued with a penalty notice.

e The stage of being issued with a warning notice is too soon, as this is before the employer
has had a chance to make representations. This would risk individuals incorrectly applying
for penalties in order to get an employer named. The stage of an unpaid penalty is too late, as
this will only catch a limited number of employers who had defaulted on payment.

¢ We note from the statistics given in the consultation paper that using the stage of issue of a
warning notice would name 36 employees quarterly, the penalty notice stage would name 33
employers quarterly, and the unpaid penalty stage would name 30 employers quarterly. This
suggests that only 3 employers per quarter will pay in response to a warning notice, and only
3 employers per quarter will actually pay any penalty imposed. This in turn suggests that the
penalty notice system is very ineffective in ensuring compliance.

e As noted above, we do not believe that the penalty notice system is either effective or useful
for claimants. Tying the naming scheme into the penalty notice scheme will only cover a
limited number of employers where claimants have chosen to use the scheme.
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Section C: Additional awards and penalties

Question 15 — Do you think the power to impose a financial penalty for aggravated breach could be
used more effectively if the legislation set out what types of breaches of employment law would be
considered as an aggravated breach?

No. We believe the limited use of financial penalties is due to the reluctance of Employment
Tribunals to impose a penalty on losing employers which is payable to the state, in
circumstances where claimants already struggle to obtain payment of their own Tribunal
awards.

We note that paragraph 64 says that employment judges routinely consider the use of
penalties in the event of finding a breach of employment law. This finding comes from a
search of the online judgments database for “section 12A” or “financial penalty”’. We believe
this is misleading. The legal issues set out at the start of a case will often list the possibility of
a financial penalty, but this does not mean that it was seriously considered by the Tribunal at
the end of the case. We believe that the statistics on the very low number of penalties
actually imposed give a more accurate picture of use of the scheme.

Question 16 — Is what constitutes aggravated breach best left to judicial discretion or should we make
changes to the circumstances that these powers can be applied?

We believe this is best left to judicial discretion. This leaves scope for many different kinds of
behaviour by employers to be included in the concept of an “aggravated breach”.

Question 18 — When considering the grounds for a second offence breach of rights who should be
responsible for providing evidence (or absence) of a first offence?

The employer should be responsible for providing this evidence, as it should have access to
this information more easily than an individual claimant.

It would be very difficult for an individual claimant to accurately provide this evidence.
Although there is now the online judgments database, this is of limited use. Where a full
judgment with reasons is given orally, only a very brief written outcome is recorded on the
system. This does not give any detail about the case which would enable the assessment of
whether this was a similar case.

Question 19 — What factors should be considered in determining whether a subsequent claim is a
‘second offence’? e.g. time period between claim and previous judgment, type of claim (different or
the same), different claimants or same claimants, size of workforce etc.

We understand that this proposal only relates to employment status cases.

We believe that similarity of working arrangements should be the main factor. An employer
who has lost a case on employment status, and has other workers on similar working
arrangements, should know that the Employment Tribunal’s judgment on status is likely to
apply to those workers as well.

We do not consider that the type of claim should be a factor if the underlying issue is the
same. If the issue is whether someone was a “worker” for the purpose of employment law
rights, it should not matter whether the actual claim (e.qg. for holiday pay or minimum wage) is
the same as in the previous case.

Question 21 — Of the options outlined which do you believe would be the strongest deterrent to
repeated non-compliance?
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o Uplift in compensation followed by costs order. An uplift in compensation has an immediate
effect on the employer when they lose a case in these circumstances. Costs orders are of
limited use to claimants who represent themselves in the Employment Tribunal, which
happens in many cases.

e For the reasons given above, we do not believe that an aggravated breach penalty is an
effective deterrent.
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