Good Work: The Taylor Review of Modern Working
Practices

Consultation on enforcement of employment rights
recommendations

Response from the Free Representation Unit

Introduction

The Free Representation Unit (FRU) is a charity that provides free representation to people who
are bringing a claim in the Employment or Social Security Tribunal. Most of this representation is
done by volunteers, primarily law students and lawyers at the beginning of their career. Some
clients reach us directly, but most are referred to us by other advice agencies, such as Citizens
Advice and Law Centres. We operate in London, the South East and Nottingham.

We represent in approximately 200 employment cases each year covering a wide spread of
claimant employment law, particularly wages, unfair dismissal and discrimination.

State Lead Enforcement

Q1: Do you think workers typically receive pay during periods of annual leave or when they are off sick?

FRU is not in a position to give an informed view on what proportion of workers experience
problems with their holiday and sick pay. We can only say that many of our clients are not paid
these properly (or are not paid the full amount owed or are paid only after much difficulty). We
believe that this reflects similar experiences in the wider workforce.

Q2: Do you think problems are concentrated in any sector of the economy, or are suffered by any particular
groups of workers?

In our experience, problems are most likely where there is a disparity of power between the
employer and worker, especially where the worker in in some way vulnerable. A disparity of power
can arise in many ways, but the most common occurs where the employee is in low paid, relatively
low skill employment and can be easily replaced. Workers with substantial power are less likely to
be treated badly, because they have far greater recourse, in the widest sense, against
mistreatment. A well paid, skilled worker may choose to go elsewhere if their rights are not
respected. An educated worker who speaks fluent English will find it easier to understand their
rights, articulate them to their employer and seek redress if necessary. Workers without those
advantages have fewer options and are more vulnerable to mistreatment.

In some cases, this is purely cynical on the part of an employer. A rogue employer knows that their
workers are not in a position to complain and so can be taken advantage of. But it also happens
organically, without any malicious intent on the part of the employer. A worker with key skills,
qualifications or experience is more likely to have their complaint listened to, because they are
more important to the organisation. They are also likely to be more confident in expressing their
concerns, even if a good employer might treat the more junior worker the same.

Similarly, problems are more likely to occur in industries where margins are slim and staff costs are
significant to the employer’s final profit margin.



Q3: What barriers do you think are faced by individuals seeking to ensure they receive these payments?

The same factors that create the problems with holiday pay and sick pay create barriers to
individuals pursuing them.

There are particular barriers because problems generally occur while workers are still employed.
This means that they must balance their desire to ensure they are paid properly with the potential
consequences of trying to enforce their rights. Workers will often be concerned that if they make
trouble for their employer they may be dismissed, receive less work or be punished in some other
way.

Workers are also discouraged by the disproportionate nature of the enforcement mechanisms,
particularly where the sums involved are relatively small.

Q4: What would be the advantages and disadvantages of businesses of state enforcement in these areas?

One significant advantages of state enforcement for businesses would be that it will be easier for
them to deal with government officials than workers. Workers are likely to be emotionally involved
and, in many cases, under informed about the relevant law. A government employee responsible
for enforcement is likely to have a better understanding of the relevant law, as well as having
experience of dealing with employers in these circumstances. They are also likely to have an
element of credibility that workers may lack. This is likely to make disputes, particularly
straightforward ones, easier, quicker and cheaper to resolve.

The fact that state enforcement can apply to many workers at the same time is also a potential
advantage for employers. It is much easier and more efficient to have a single point of contact that
can solve an issue for multiple workers, than attempt to deal with each worker individually.

There will also be a potential advantage for those employers who comply with the law through the
creation of a level playing field, in that they will be less likely to face unfair competition from
employers who obtain an advantage by failing to comply with their duties.

Q5: What other measures, if any could government take to encourage workers to raise concerns over these
rights with their employer or the state?

Funding of employment law advice and tribunal representation would make a substantial
difference. In their absence, the government should avoid creating barriers to claimants accessing
the tribunal. This is important both for directly enforcing these right. But it also gives some
assurance that, if workers are mistreated because they try to enforce their rights, they have access
to some recourse.

It should also be noted that many workers who experience these issues do not know about the
existing state enforcement mechanisms. Greater efforts to publicise those mechanisms is likely to
increase reporting.

Enforcement of awards

Q6: Do you agree there is a need to simplify the process for enforcement of employment tribunals?

Yes. The existing system for enforcement generally is much too complex, opaque and relies far to
much on being driven by the claimant, rather than by robust case management in the same way as
the rest of litigation. This is reflected in the scandalously low rate of compliance with tribunal
awards. This rate of compliance fundamentally undermines the efficacy of the employment tribunal
process. There is little point in having well-developed arrangements to adjudicate on employment



rights if tribunal awards so frequently end up unpaid. It is particularly unfortunate that all of this
occurs at the conclusion of the tribunal litigation. Many claimants simply drop out because they
cannot face starting a new litigation process.

08: The HMCTS enforcement reform project will simplify and digitise requests for enforcement through the
introduction of a simplified digital system. How do you think HMCTS can simplify the enforcement process
Sfurther for users?

The primary issue in the enforcement process is that it remains in a pre-Woolf reform state where
responsibility for progressing a case remains with the litigants and there is no overall case
management by a judge or the system. This is a complete contrast to the system in both court and
tribunal litigation where, once a case is lodged, there is robust case management by judges and a
focus on ensuring that the case is resolved is a timely matter. Nobody within the justice system is
responsible for ensuring that awards are paid, that problems with awards are dealt with or that
enforcement proceedings are brought to a prompt resolution. High Court Enforcement Officers
represent a nascent move in this direction, but fall well short of it. Instead, any complex
enforcement is left to individuals making disconnected applications. This can work in simple cases
where an employer is not obstructive or where claimants are expertly advised and represented.
But many cases fall outside these criteria.

A modern enforcement system would resemble a modern litigation process. Once failure to pay
had been registered, someone — either a judge or quasi-judicial official — would take
responsibility for the enforcement process and case manage it. Parties would have the opportunity
to provide information and make submissions, but decisions would made about how the process
would progress. And, where one approach failed, others would be tried. If ultimately, an award
could not be enforced the process would lead into insolvency proceedings against the employer if
appropriate (as well as an application for payments to be made in favour of the worker by the
Insolvency Service under the guaranteed payments scheme in appropriate cases). Achieving this
might be a long term goal, but enforcement generally is an area in great need of reform and
improving it would have many benefits outside the employment context.

There is probably little utility to assigning much responsibility for enforcement to the employment
tribunal. It is not an area many Employment Judges will have significant knowledge of in and
tribunals lack the institutional expertise that exists in the civil courts. But it would be useful for the
tribunals to have sufficient power to resolve the comparatively straightforward issues that may
already be apparent at the point that the tribunal is dealing with the case. For example, it is
common for smaller employers to have issues with paying an award immediately for reasons of
cash flow. In practice, as is sensible, a court will allow them time to pay by instalments and this is
also in the best interests of the claimant. It would be much simpler, cheaper and easier if this could
be ordered by a tribunal at the remedies hearing, rather than requiring separate proceedings.

Q 10: Do you think HMCTS should make the enforcement of employment tribunals swifter by defaulting all
Judgments to the High Court for enforcement or should the option for each user to select High Court or
County Court enforcement remain?

Yes, the default should be to the High Court because it is simpler and there is no real difference in
practice.

Q11: Do you have any further views on how the enforcement process can be simplified to make it more
effective for users?

The aspect of enforcement that remains untouched is the widespread and often systematic abuse
of limited companies by rogue individuals. FRU regularly encounters individuals who use phoenix



companies, shell companies and shadow directors in order to avoid paying sums they owe. In
theory there is substantial regulation of this space. The Companies Act imposes substantial duties
on directors. It also creates numerous criminal offences where duties are disregarded as well as
civil enforcement options, in particular options to make directors personally liable where there has
been culpable breach. There are also wide state enforcement powers outside the criminal taw, for
example disqualification of directors.

In practice, these mechanism are inaccessible or ineffective. Few employment claimants are in a
position to undertake complex High Court litigation under the Companies Act. Often the sums
involved, while significant to the individual, are small enough to make such action disproportionate.
State enforcement does not occur on anything like the scale to dissuade rogue employers.

Broadly the law in this area is good, striking a balance between providing the benefits of limited
liability for directors and shareholders, while protecting the rights of workers in the event of criminal
misconduct. In practice, the balance is substantially skewed in favour of the directors and
shareholder, because the workers’ protections are largely empty.

Q12: When do you think it is most appropriate to name an employer for non- payment (issued with a penalty
notice / issued with a warning notice/ unpaid penalty/ other)? Please give reasons.

Issued with a penalty notice. This is likely to make the naming marginally more effective, because
it can include a statement that the award remains unpaid despite a further warning and that
representations not to be named have been rejected. On the basis of the consultation’s estimate it
will affect a similar number of employers.

Additional awards and penalties

Q15: Do you think that the power to impose a financial penalty for aggravated breach could be used more
effectively if the legislation set out what types of breaches of employment law would be considered as an
aggravated breach?

Q16: Is what constitutes aggravated breach best left to judicial discretion or should we make changes to the
circumstances that these powers can be applied?

No. This is better left as a matter of discretion by the tribunal to deal with the wide range of
possible aggravation. If further guidance is thought desirable it would be better done through a
Practice Direction or Statutory Guidance similar to the ACAS Codes.

Q18: When considering the grounds for a second offence breach of vights who should be responsible for
providing evidence (or absence) of a first offence? Please give reasons for your answer.

Placing an obligation on the tribunal to investigate is likely to be an inefficient use of resources, in
that it will involve the tribunal having to consider matters in many cases where, in fact, no such
award is likely. It might also place the tribunal in a difficult position where one of the parties
contested their conclusions.

Similar issues are likely to arise if the obligation is placed on one of the parties.

The best approach is likely to incentivise workers to provide evidence and make submissions in
appropriate cases by ensuring they can obtain a benefit from doing so. For example, if a worker
may receive an enhanced award by proving their employer has lost a previous case, they are
much more likely to investigate it and bring it to the attention of the tribunal.



Q19: What factors should be considered in determining whether a subsequent claim is a ‘second offence’?
e.g. time period between claim and previous judgment, type of claim (different or the same), different
claimants or same claimants, size of workforce etc.

Q20: How should a subsequent claim be deemed a “second offence”? e.g. broadly comparable facts, same
or materially same working arrangements, other etc.

A wide discretion should be left to a tribunal to consider these matters, reflecting the complex
nature of these issues. A strict legislative approach is likely to be cumbersome and produce
substantial injustices. Tribunals will have to consider a wide range of factors.

For example, there should be significant discretion covering whether a previous claim is against
the same employer. The tribunal will face cases where multiple companies are substantially
controlled by the same shareholder directors. Notwithstanding the legal fact that the workers may
be employed by legally distinct employers, it would be unjust for each claim to be considered as a
first offence’. Equally, if a small private company is acquired by share purchase it might be unjust
to fix the new owners with the errors of their predecessors (although this might be highly fact
dependent).

Similarly, the fact there has been a second or third offence might very significant in a small
employer with only five workers. Yet it might be much less significant in a larger employer with
5,000 workers. Substantial discretion and flexibility will be needed to do justice to a wide range of
factual scenarios.

Q21: Of the options outlined which do you believe would be the strongest
deterrent to repeated non-compliance? Please give reasons

a. Aggravated breach penalty

b. Costs order

c. Uplift in compensation

An uplift in compensation is most likely to offer the strongest deterrent. Aggravated breach
penalties are unlikely to see much use while the tribunal remains an essential party v party
jurisdiction. A semi-criminal fine simply fits uncomfortably in the tribunal context. In the face of
increasingly limited resources and tribunal time their use is likely to be pressured out by the need
to prioritise resolving the dispute between the parties.

Costs orders might have some utility, but are limited by the numbers of workers who are not
represented. Preparation time orders do not generally involve sufficient sums to operate as an
effective sanction.

Uplifts in compensation are likely to be pursued by claimants and can also be raised by the tribunal
itself. Overall they are more likely to be used and will have a greater deterrent affect.






