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About the loD

The loD was founded in 1903 and obtained a Royal Charter in 1906. lt is an independent, non-party
political organisation of approximately 33,000 individual members. lts aim is to serve, support,
represent and set standards for directors to enable them to fulfil their leadership responsibilities in
creating wealth for the benefit of business and society as a whole. The membership is drawn from
right across the business spectrum. 49% of FTSE 100 companies and 45% of FTSE 350 companies

have IoD members on their boards, but the majority of members, some 7OYo, comprise directors of
small and medium-sized enterprises (SMEs), ranging from long-established businesses to start-up
companies. loD members' organisations are entrepreneurial and growth-orientated, and more than
halt (61%) export goods and services internationally.

The loD's response

Enforcement of employment rights recommendations

The world of work is being transformed, driven by rapid developments in technology, globalisation,

and demographic change. Now, the concept of 'employment' itself seems to be increasingly past its

sell-by date1. A proliferation of new, online platforms has made access to paid work easier and more
efficient than ever before by instantaneously connecting people who have work they need to be

done with others willing to do the task. The 'gig' economy has made it easy for workers to control
when, where and how much they choose to work. ln addition, the flexible nature of gig work offers
benefits to employers, as they only pay when work is done, and don't incur staff costs when
customer demand is not there. These disruptive changes offer the potential to boost growth and

deliver more opportunities for both workers and consumerst. However, they also have the potential
to increase insecurity at work for some.

t 
Demos Quarterly. (2016) The Changing Wortd of Work. Available at:

https://q uarterlv. demos.co.u k/a rticle/issu e-10/the-chansing-world-of-work/
' Daron Acemoglu, lntroduction to Modern Economic Growth, (Princeton, 2009); Maarten Goos & Alan
Manning, Lousy and Lovely Jobs: the Rising Polarization of Work in Britain, CEP, December 2003:
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Lifelong Learning: Reforming education for an age of technological and demographic change, Seamus Nevin,
lnstitute of Directors, March 2016:



I(|)) In.tpiringbttsiness

The rise of self-employment, together with the public profile of new companies in the gig economy,

has focused debate about whether employment regulations and practices are keeping pace with the

changing world of work. While relatively new gig economy firms have been the focus of much recent

public and media attention, gig type work itself is nothing new. lnternet-based platforms have

simply altered the manner in which some people source gig work. lndeed, the majority of the

increase in self-employment since 2008 has actually been in historically conventional types of work

including administrative and support service activities; information and communication; and health

and social work.3 As such, the challenges identified at the boundary between self-employment and

employment arenot new and are not necessarily concentrated in any particular sector of the

economy or suffered by any particular groups of workers but can occur in all sectors and affect all

types of staffa. Nevertheless, improving the rights and protections of vulnerable workers in a

sustainable way without damaging the availability of work opportunities or economic growth is a

https://www.iod.com/Portals/O/PDFs/Campaiens%20and%20Reports/Emplovment%20and%20Skills/Life%201
one%20Learnine%20Report. pdf?ver=2016-09-14-124014-230
3 

Social Market Foundation. (2OL6l The Employment Divide: Is it possibte to simplify the distinction between

self-employment ond employment? Available at: http://www.smf.co.uk/wp-content/uploads/2016/11lSocial-
Market-Foundation-SMF-Publication-The-Emplovment-Divide.pdf; Financial Times. (2OL7l Yeor in a word: Gig

economy. Available at: https://www.ft.com/content/b5a2b122-a41b-11e5-8218-6b8ff73aae15: Oxford

Dictionaries (20!71 Main definitions of gig in English. Available at:

https://en.oxforddictionaries.com/definition/gis; Bloomberg View. (2015) 6ig Work used to Just Be Colled

'Work'. Available at: https;//www.bloombers.com/view/articles/2015-07-16/eie-work-used-to-iust-be-called-
work-; Lexis Nexis. (2017) The gig economy-the history and the essentiols. Available at:
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Market Foundation. 12076l The Employment Divide: ls it possible to simplify the distinction between self-
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of-work-dilemma/; The RSA. (21t4l 10 take-awoys from our new report on self-employment Available at:
https://www.th ersa.oreldiscover/pu blications-a nd-a rticles/rsa-bloss/2014l05/10-take-awavs-from-ou r-new-

report-on-self-emplovmenu CIPD. (20771Who needs staff? The decline of full-time employment Available at:

http://www2.ciod.co.uk/pm/peoplemanaeement/b/webloe/archive/2017104/25lwho-needs-staff.asox
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Sharing Economy UK (2015) Available at: http://www.sharineeconomvuk.com/; Bloomberg Technology.
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22ltaskrabbit-s-stalled-revolution; Bank of England. (2015) Labour's Share - speech by Andy Haldone. Available
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difficult but important objective. The following sections detail the loD's views on the proposals set

out in the Taylor Review for enforcement of employment rights and how these issues can be

addressed.

The review noted a consistent message that enforcing rights is not as easy as it should be. For the
system to work, there not only has to be clarity, but justice. Employers who break the rules must
expect there to be consequences for their actions and individuals who feel they have been wronged
should feel that the system will allow their case to be heard and that a fair decision is reached.

Additionally the system must punish employers who are non-compliant so that compliant firms are

not put at a competitive disadvantage.

However, one of the key challenges facing employers, employees, the self-employed, and
government is the dissonance that exists between characterisations of employment for the purpose

of employment rights (identified mainly through case laws) and definitions for tax purposes. For the
purposes of employment rights, an individual's employment status is usually categorised as one of
three types - employee, worker, or self-employed - while for tax purposes, that individual can be

categorised as one of two types - either employee or self-employed. ln some circumstances, because

employment law and tax law follow different statutes, it is even possible for an individual to be

categorised as an employee for the purposes of employment rights, and self-employed for tax
purposes (for example some seasonal workers and temporary contract workerss).

The confusion many individuals and employers experience in correctly determining whether a

person is employed or self-employed is easily understandable. As a case in point, in a survey

conducted in April 2O77 , nearly a third of loD members said they were not confident that they fully
understand the difference between a self-employed individual and a worker for the purposes of
employment rights.T

This arbitrage highlights the other challenge that arises from the murky divide between the
established definitions of employment and self-employment: individuals - who may have many of
the characteristics of being employed - nevertheless lack the rights and protections of employed
workers.

There is a strong case for improving people's understanding of their employment status, as well as

the rights, responsibilities and trade-offs that come with working in different types of employment.
The loD agrees with the Taylor Review's recommendation that Government should ensure
individuals are able to get an authoritative determination of their employment status without
financialcost.

t 
Some loose definitions are set out in the 1996 Emplovment Act.

6 
Especially if there is no mutuality of obligation to be provided with or to undertake work on specific days

t 
loD Policy Voice Survey, April 2O!7



l0) In-tpiringbusitress

This clarity would also be welcome for employers, with 75% of loD members saying they would

support clearer legal definitions of 'employees', 'workers' and the 'self-employed'.8 For SMEs in

particular, the time taken complying with regulations is typically more burdensome and onerous.

While loD members overwhelmingly value the flexibility that often comes with using the self-

employed and non-employee workers, the lack of clarity that exists at the boundary between the

two can often be both confusing and off-putting. However we understand and accept that

achieving this clarity in an accurate and authoritative way is a difficult challenge which requires

significant considerations and must therefore be fully worked through. This may not be possible in

the short-term.

The Dean Review also found evidence that a lack of clarity and certainty is resulting in confusion for

both businesses and workers.e Citizens Advice estimates that almost half-a-million individuals in the

UK may be incorrectly categorised as "self-employed"1o while research by the Social Market

Foundation suggests that approximately one-third of people who believe themselves to be self-

employed are also, or actually, in some form of contracted employment.ll Many of these individuals

may therefore lack a full understanding of their rights, responsibilities and the liabilities involved in

working in a self-employed capacity rather than contracted employment. The loD believes the onus

therefore should not just be on enforcement but on providing more and better information to

stakeholders to remove barriers to them seeking redress. Government needs to make sure the self-

employed are aware of the tax and other benefits they are entitled to by virtue of their self-

employed status. This would encourage workers to raise concerns over their rights with their

employer or the state when necessary. One difficulty is that, in certain circumstances, firms can be

reluctant to do more to help self-employed individuals understand their rights and entitlements

because doing so risks their relationship appearing like an employer-employee relationship should

they be subject to an employment status challenge in court.

ln response to the specific questions raised in the consultation discussion document:

We agree that there is a need to simplify the process for enforcement of employment tribunals.

Employment tribunals should be a last resort in all cases and should be avoided wherever possible

by seeking alternative means of redress. We believe that better clarity and information on the

different employment categories and associated rights and obligations for all parties would go some

way to helping ensure the enforcement process can be simplified to make it more effective for

users.

t 
tbrd.

https://www.sov.uk/eovernment/uploads/svstem/uploads/attachment data/file/537432/OTS Emplovment Status repor

IrUr"@dl
https://www.citizensadvice.org.uk/GlobaUCitizensAdvice/Work%20Publications/Neither%o29one%20thing%2onor%20the%
2Oother.pdf
11 

http://www.smf.co.uk/wp-content/uploa ds/2OI6ltL/social-Market-Foundation-SMF-Publication-The-Employment-
Divide.pdf
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The loD is not opposed to the government establishing a naming scheme for employers who do not
pay employment tribunal awards, or increasing the aggravated breach penalty limit to at least

f20,000. Those employers who exploit their staff, abuse the system or undercut fair competition and

should be held to account. However the government must ensure that only those employers who
are definitely guilty and in breach should be named and only after they have had adequate
opportunity to redress the situation, ideally after they have been issued with a penalty notice, a

warning notice, and have failed to pay their issued penalty. The reputational damage incurred by an

employer if these steps are not followed by government could be severe and irreparable and unfair
should the employer subsequently be found to have been wronged.

It is our contention, however, that information and clarity are key. The power to impose a financial
penalty for aggravated breach could be used more effectively if the legislation set out what types of
breaches of employment law would be considered as an aggravated breach.

We also agree that strong action should to be taken against employers who repeatedly ignore both
their responsibilities and the decisions of employment tribunals. Employers should not break the law

and if they do they must accept and comply with the decisions of employment tribunals. We believe
that what constitutes aggravated breach is best left to judicial discretion given employment law is
largely based on case law and therefore circumstance plays a vital role in influencing decisions.

* *,t

Thank you once again for giving the loD the opportunity to participate in this open consultation. We
hope you find our comments useful. lf you require any further information on any of the issues

discussed, please do not hesitate to get in contact.

Head of Policy Research
Institrite of l)irectors




