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Preface

L The Law Society ('the Society') is the professional body for solicitors in England
and Wales, representing over 170,000 registered legal practitioners. The Society
represents the profession to parliament, government and regulatory bodies and
has a public interest in the reform of the law.

lntroduction

2. The best way to ensure that all people work under secure, decent and lawful
working conditions is to have an enforcement system that:
. Provides information to help people and businesses to understand their rights

and responsibilities.
. Conducts investigations into areas of high concern, to monitor the

effectiveness of employment legislation and regulation, and highlight
improvements;

r lnvestigates specific areas of risks to quickly ensure that employment
legislation is being complied with; and

. Punishes those who do not abide by employment legislation and regulation.

3. Evidence shows that many exploited employees feel unable to enforce their
rightsl.

4. Bad employment practices do not only harm those on a low-income. Many
workers who are in a vulnerable position feel unable to challenge their treatment.
Responsible businesses are put at a competitive disadvantage if unscrupulous
employers cannot be brought to account for undercutting employee rights.
Without creating a robust and proactive enforcement system other employment
law reforms will not have significant impact.

5. The British employment legislative framework puts the onus on the individual to
assert that they are being exploited. This places a big burden on an individual to
uphold society's wishes. lf a person feels confident enough to challenge bad
treatment it is their responsibility to pursue what could be a complex and time-
consuming claim, with the risk of reprisals from an unscrupulous employer-
including blacklisting.

State-led enforcement

6. lt is in the public interest for all organisations to operate within the law. The
responsibility of employment law enforcement should be shared between
individuals, organisations, and the state.

7. There is a wide debate around which parts of the state are best placed to carry
out enforcement activities, or whether a new body should be formed. Our view is
that the government can ensure that the labour market remains fair through
adapting the remit and powers of the Director of Labour Market Enforcement and
Gangmasters and Labour Abuse Authority (GLAA), combined with greater

t https://www.lawsociety.org.uUnews/blog/workers-rights-without-enforcement-are-meaningless/
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connectivity with the inspection function of HMRC on working time and minimum
wage laws.

Providinq information

8. Organisations should be able to access information that helps them to operate
just and fair working conditions. The purpose of enforcement is to stop those who
wilfully or neglectfully do not respect the law, and signal a deterrant to businesses
which need to prioritise. lt is not to try and catch-out businesses who want to
comply. The principle role of the Directorate of Labour Market Enforcement
should be to help organisations and individuals comply with the law and follow
the highest standards of practice.

9. There is appetite from organisations2 for the provision of training and the
development of codes of conduct, which would help them to better understand
what is required by law. Anecdotal evidence shows that it is sometimes only on
audit that well-intentioned organisations can understand the sometimes complex
rules on minimum pay. There can be specific issues in respect of calculation of
holiday pay, which some employers are unable to calculate correctly.

10. Rather than creating a new communication structure, the Director of Labour
Market Enforcement should work in partnership with Acas to:
r Promote greater awareness of how employment law works in practice;
. Provide advice and guidance, possibly sector-specific, on how to comply with

employment law;
. Share examples of best employment practice in different industries; and
. Publish regular reports that analyse where and how workers are treated in

different sectors of the UK economy.

11. Employment law experts could audit working practices and give bespoke advice
on how best to comply with the law. Receiving advice from such experts would
not provide the organisation with safe harbour from investigation by an
employment agency or from being penalised, as it would still be the responsibility
of the organisation to comply in practice with employment law. lt would improve
positive outcomes from inspection asnd, particularly, help SMEs with cost-
effective guidance.

12. However, a formal "audit" requirement for certain employers, carried out by a
suitable independent employment law expert and filed in the same way as other
company documentation (or on a dedicated government web site by way of
analogy with gender pay gap reporting) would assist a company's employees and
prospective employees in knowing any organisation took rights seriously. Such
an audit could confirm that there are in place appropriate policies covering, say,
whistleblowing or equal opportunities, and, importantly, report on cases brought
against the employer over a defined period - and the outcome. Just as gender
pay gap reporting enables a view to be taken on equality issues, an annual audit
filed with other statutory returns would show the outside world the employer's
approach to work place rights.

2 Tackling Exploitation in the Labour Market: Government response (2016), pg 16.
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lnouiries

13. The Director of Labour Market Enforcement should be able to conduct inquiries
into sectors or the application of employment legislation, when it believes there
are systematic issues that need exploring. The Director does not need to suspect
unlawful activity to conduct an inquiry, though they will need to explain why the
inquiry is in the public interest.

14. When conducting an inquiry the Director:
o ffiust publish and consult on the terms of reference (TOR),
. can require organisations and individuals to provide information in relation to

the TORs,
. must publish a report of findings,
. can make recommendations for changes to policy and practices within a

sector or organisation, and/or changes to government policy and legislation.

15. lf during an inquiry the Director becomes concerned that illegal activity is taking
place they will raise their concerns with the relevant enforcement agency, who
will decide whether to investigate the issue.

16. Two areas where we would suggest that the Director conducts inquiries are

What employment status those who provide services for platforms in certain
sectors should have. The world of work is being disrupted by new business
models - often digital platforms that see themselves as existing in the cloud
above the nation state. Such platforms seek to foster a relationship between
the provider and consumer in which they have responsibility directly to each
other, with as little interference as possible from the platform owner. Often
such businesses do not view themselves as employers, and have no wish to
owe employment duties to those with whom they contract to provide a
service. There is a tension between how these stratospheric organisations
want to operate and employment legislation.

Reviewing the concept of illegalworking and its consequences on the
contract of employment. The courts have already suggested how the law
should develop. The Supreme Court judgement in Hounga -v- Allan & Anor
!2O141UKSC473 allowed a claim by an illegal immigrant to proceed, in part
on the public policy principle to protect victims of trafficking. The Supreme
Court was able to do this because it relied on non-contractual rights. lf the
exploitation had been classified simply as leading to an unfair dismissal rather
than discrimination the claim may not have been able to proceed, even
though it had been recognised that exploitation had occurred. Employment
law should be considered more broadly to make sure that victims of
exploitation in the labour market are not powerless due to the illegality
defence.

a

a

lnvestiqatinq uncertainty of employment status

17. The Gangmasters and Labour Abuse Authority (GLAA) should be given the
responsibility to carry out an investigation to discover whether an organisation or
group of organisations in a sector have correctly attributed employment status

3 http://ukscblog.com/case-comment-hounga-v-allen-anor-201 4-uksc-47 I
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and clarify what rights and responsibilities exist. An enhanced role would help
define UK enforcement and anticipate and avoid displacement by a proposed
European Labour Authority under current EU proposals.

18. When conducting an investigation the GLAA must:
Publish the reasons why it is investigating the organisation or sector;
Provide those who are affected by the investigation with an opportunity to
comment on the reasons;
Publish an interim report which clearly expresses what conclusions the
GLAA is working towards, and give those affected appropriate time to
respond; and
Publish a final report which states the employment status, evidences why
it has taken the view, and explains what rights and responsibilities exist.

a

a

a

a

19. lf an organisation, sector or group of workers disagree with the GLAA's
judgement then the matter will be referred to the ET for a final decision.

20.lf an organisation refuses to comply with the ET's decision the GLAA can use its
new powers to require the organisation to abide by the decision. The new offence
of aggravated breach of labour market legislation is supported by a criminal
offence for non-compliance. The order gives the GLAA the power to require a
business, where there is reasonable belief that a labour market offertce has been
committed, to enter into an undertaking to take steps to prevent further offending.
lf the organisation still refuses to comply, an enforcement order can be requested
from the court. Non-compliance with the court order could lead to a two year
custodial sentence and unlimited fines.

Enforcement of awards

21. Defaulting all the judgements to the High Court for enforcement would be helpful
and is a logical step to take. Legal advisors and Citizen Advice Bureaus should
be allowed to complete the process on behalf of the claimants. A dedicated
telephone advice to support those with limited access to the internet should be
provided and those service should be properly resourced.

22. Consideration should also be given to:-
r Facilitating recovery of some elements of the awards from the Redundancy

Payment Office where employers have ceased trading which are not yet
insolvent

. Copies of judgments against limited companies to be shared with Companies
House to ensure any proposal to strike off employer company of the register
is delayed pending representations from employees

. The Government's proposed simplified process should also be extended to
claims which are settled prior to tribunal hearings (either by COT3 or
settlement ag reements)

Additional awards and penalties

23. The most helpful action the Government could take would be to better resource
the enforcement and education agencies, so that problems could be identifyied
and dealt with at the earliest stage possible.
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24. How helpful the penalty system is in ensuring good practice in employment may
be open to doubt. Although it is correct that a search of the Employment Tribunal
website reveals a very large number of case where the provisions of section 124
of the Employment Tribunals Act 1996 were "considered" this is not the same
thing as applying those provisions: the judgment database includes case
management directions given at public preliminary hearings and cases where the
provisions were considered but not applied. As to the latter see for example the
decision in Fairless v Commissioners for HM Revenue & Customs Case No
2500711t2016.

25. Those employers who are prepared to ignore employment rights generally, or
who may be prepared and able simply to wind up their companies if sued are
unlikely to be deterred. ln addition, even when an order is made the additional
burden of the penalty could lead to the company becoming insolvent, leaving the
claimant employee worse off than if no penalty had been imposed - which of
course she would not receive in any event. This consideration led the tribunal in
Hussain v Sumofresh Case No 320098912017 not to make an order under
section 12A despite the appallingly cavalier attitude of the employer to the
Claimant's em ployment rights.

26. ln addition, although the ET does retain a regulatory function in certain health and
safety issues, its primary role is in the resolution of issues between citizens,
applying remedies, not punishments. As such using the ET to impose what could
be seen as cut price regulatory fines does not sit easy with the general ethos of
dispute resolution through expert adjudication, which has been so successfully
cultivated over its history. A regulatory approach to employment rights may be
appropriate in certain situations, but if it is then this should be through bodies
such as the Director of Labour Market Enforcement.
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